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pi Missir v. Lala Harakh Narain | 5’ 387 | 767 | Tripura Sankar Sarkar, 2 
A Ghosal v. Lalbchary Das 6 182 of .. | 6 476 
ole handra Chatterjee v. The | . 770 | Thakur Anant Singh v. Thakur Durga 
a on, of Calcutta ~ x 4 259 Singh 6 787` 
pg as v, Harendra Narayan ’ 77415 Fi Nath Bose v. Srimati Premmoni 
eee 5 166 | Dasi 6 414 
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Emperor 5 436 
425 Kanagasabai, In 1e 5 468 
528 | The Official Assignec: of Madras t. 
Lupprian . 5 312 
432 | The Official Assignee, Bombay v. The | 
Registrar, Small Canse Court, 
Amritsar 6 273 
439 | Lala Rup Chand v. Jambu Parshad... | 6 272 
417 | Chanda Singh, In the matter of . | & 269 
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258 | Mookkayi t. Muniandy Servai .1|5 848 840 | Timmaji Amma Garu v. Subbaraju 
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886 | Baggiammal v. Appadurai Gramany 6 722] 4287 Poonthotath Ammalao Ammah- v, 
886 | Mahomed Yakoob, In re 6 12 Othalakattil T. Mammi Kutty 6 776 
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A kal Jatavedan, 6 289 Ramakrishnamma 6 240 
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~- MADRAS HIGH COURT. 3 
Snoonn Orvin Apegau'No. 852 oF 1906. 
-~ Febroary 8, 1910. 

Nn —Mr. Justice Benson and Mr, J astioo 
- Abdur Rahim. 
MUTHUKANA. ANA RAMANADHAN. 
OH sTTIAR—Prantire—A pPELLANT 

" versus ` 
VADA LEVVAT MARAKAYAR—DsFEN- 
DANT— RESPONDENT. 

Muhammadan Iaw—Hanafi School—Wakf—Gift for 
fatehe ceremony, validity os —~Gift for superstitious 
uses — Benefits to donor's heirs—Failure of objects of 
the gift—Utilieation for other charitable pur poses— Wakf 
and sadaqah, distinction between— Provision fer ac- 
cumulation, 

There ia material distinction between the form 
of gift- described by Mohomedan Juristas as wakf 
and that designated as sadagah. Jn u wakf the 
legal estate or. ownership is not vested in the 


Muttawali or trastee, but is, so to speak, transferred ~ 


to God. By sadagah not only tho beneficial 


interest but also the legal estate is passed to the- 


particular charity to bo held by the trustees appoint- 


pd by the donor, the corpus or ite equivalené and not > 


merely the income being devoted to that-object. 


A gift for the parformance of fateha ceremony, - 


ie , distribution of alms to the poor, accompanied 
with prayers for the welfare of the sonl of the de- 


seased donor, is valid and is nob a gih for a su- - 


perstitious use. 


Kaleloola Sahib y. Nuseerudeen Sahib, 18 AL. 201, ex- 
olained and distinguished. 


The ‘provision in a deed of wakf for the selection. 


yf the trustees from among the-heirs of the donor 


or the fact that power is conferred on the. heirs - 


o call for accounts fróm- the trastees, does not 
‘onder the disposition invalid when the ‘real inten- 
ion of the donor is to dedicate the _ property to 
sharity. c 


Provisions made in & wakf deed for the beneht 


ithe donor’s heirs are nob necessarily and always 
nvalid. : 

A gift, to charity would be deemed to be illusory 
f£ the provisions of the deed show that suok a 
ift ia not to take, offeot until after an indefinite 
riod of time, while those.who are really meant 
o bo benefited’ are the donor’s relatives and de. 
cendants to the remotest-degree. In sucha case 
eneral expressions of piety and-of charitable motivos 


- that, if in snch a case a general 


on the part of the donor are to be treated as a mere 
cloak to hide the real nature of the transaction. But 
it ia nob an objection to the validity of a wakf that 
some provision is msde inthe deed of wakf for the 
benefit of the donor’s family, provided such pro- 
visions are not inconsistent with the gift being 
one substantially for charity. The question hes to 
be decided in each case with reference to the terms 
‘of the particular deed. 

Mahomed Ahsanulla Ohowdhury y. Amnrchand 


*Kundu, 17-0. 408,171. A 28 and Abul Fata Mahomed 


Tshag Y. Rasamaya Dhur Chowdhri, 22 C. 619; 22 I. A. 
76, referred to. 

Where the donor mentions several purposes as ob- 
jects of his bounty and one of tbem fails, the rule uw 
intention can be 
gathered_of dedicating the property to charity, the 
eutire property should be devoted to the lawful ob- 
jects of wakf, if any, mentioned in the deed, and 
in the absence of any such object being spocitied, 
to the poor, whether a definito portion of the income 
bas been set apart for the object whioh fails or not. 
The rule is the same where the gift to one of the ob- 


_jects mentioned in the'deed fails by reason of its nob 


being a proper object of such disposition of-pro- 
perty. 

A benefaotion intended for the heirs of the donors 
would fail because, according to Muhammadan Law os 


- applicable to British India, such a provision does not ' 


properly fall within the scope of wakf, although the 
Muhammadan Jurists have thought otherwise. 

Where a direction to accumulate income is intended 
for thebenefit both of the charitable purposes as well 
as the heirs, the provision would enure solelyfor the 
benefit of the charitable purposes. 

Where the benefaction intended for the donov’s 
heira fails by reason of its not being a proper object 
of wakf, the -share or income allotted to the heirs 
should be utilized for the other iy es mentioned in 


-the deedand will not be available for the creditora of 
“the donor’s heira. 


_ Provision in a wakf deed for acoumulation, which 
would enare solely for the benefit of the charitable 
purposes mentioned therein, doesnot offend against tho 
Jaw prohibiting perpetuities and is not invalid. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
823 of 1901, dated the 23rd April 1906, 
presented against the decree of the - Court of 
the Subordinate Judge of Negapatam, in 
Original Suit. No. 62 of 1898. 


~ 
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MUTHUKAWA Y, YADA LEVVAI. 


Judgment.—tThe question which 
- arises in this Second Appeal is- whether the 
disposition of property containedin a document 
executed by two Mahomedans of the Hanafi 
sect, Ahmed Nayna Marakayar and Hussain 
Kutha Sahib, is valid acoording to Mahome- 
_ dan Law. The deed, Exbibit I, begins with 
| a recital that the property consisting of two 
villages of the total value of Rs. 20,000 is 
. given for the purposeof charity and then states 
_ that out of the gross yields, the Melvaram 
repairs, salaries for servants, maganam and 
other important expenser are tobe defrayed 
“ and the balance of the income is to bedivided 
in three shares. From two shares out of the 
three shares of the income, the Dharmakartas 
or trustees appointed by the deed and their 
successors are to take Rs. 10 per mensem as 
salary for discharging their duties and as re- 
gards the remainder of the two shares, the 
direction to the trustees is as follows.— You 
should perform annually without failure the 
customary, (not the “annual” as wrongly 
translated in the paper bodk), Patial (mean- 
ing fateha), kuthum (eba Ne khatam) ete. 
for our ancestors and for us after our de- 
cease. You shonld annually give in the month 
of Ramzan to the mesakins or the poor qinam, 
t.6., food, udumanam,t.e., clothes, sudaga, mean- 
ing alms, jagath, etc. The surplus should be 
divided in equal shares once a year by our 
heirs or their .sons, grandsons in existence 


from generation to generation inclusive of | 


you.” Thethirdshare of the income after 
prying the expenses is to be utilized in pur- 
chasing other immovable property which is 
“to be added to the said charity properties 
and dealt with according tothe above terms,” 
and if in any year no immovable property is 
bought with the one-third of the net income,, 
the amount i is to be added to the two-thirds 
and “divided according to the above parti- 
culars.”’ Two sons of the two executants were 
appointed Dharmakartas or trustees of the 
deed and itis provided that their successors 
should be male members of the family not ex- 
ceeding three in number; the heirs of the donors 
should be entitled to call upon the trustees to 
render proper account of. the management 
and to remove such of the trustees as 
may be ‘guilty .of mismanagement and ap- 
point. competent men in their place. The 
Dharmakartas and the successors, the ‘heirs, 
and the descendants.are not to receive more 
than the shares allotted to them out of thè 
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income and they will not be entitled to 
- alienate the properties nor will the properties 


be liable for their debts. Such is the tenor 
of the deed, but before considering the ques- 
tion how far the disposition is valid, we ought 
to mention that, as found by both the Courts 
below, the two executants of the document at 


the time of its execution were in solvent cir- 


cumstances and owned properties of consider- 
able value besides the two villages and that 
the gift in question was nut made to defeat 
creditors. 


In the deed itself the word “wakf” does l 
not occur, but as the entire scheme of the 


disposition is to “tie up” the property. in per- 
petuity by prohibiting alienation of it, it can 


only be upheld if at all as a wakf. The. 


Mahomedan Law recognises another form -of 
gift to charity called sadagah, the only im- 


portant distinction between it and wakf being 


that by sadagah not only the beneficial interest 
but also the legal estate is passed to the parti- 
cular charity to be held by the trustees ap- 
pointed by the donor. In a wakf the legal 
estate or ownership” 
muttarvals or trustee but is so to speak trans- 
ferred to God. The trusteesorthe heneficiaries 
of a wakf, therefore, are not authorised to 
alienate the wakf property unless especially 
authorised by the settlor or with the sanction 
of the Court in cases of necessity, and except 
in very special cifcumstances, the corpus of 
the dedicated property must be left intact and 
only the income can be devoted to the desig- 
nated. charitable purpose: On the other hand, 
when property is given by way of sadaqah to 
some charitable object, the corpus itself or 
its equivalent, if the trustee find it proper or 
necessary to sell the property given in sadagah 
and to convert itinto some other. form of 
property, and not merely the income is to be 
devoted to that object. The question, there- 
fore, is whether a valid wakf has been created 
by Exhibit I. 

One of. the objections urged against its 


validity by the learned Vakil for the appellant, a 
who asa judgment-creditor of the executants 


of Exhibit I, attached the property in execu- 


is not vested in thé- - 


— 


tion of his decree is that pattah or fateha, ` 


one of the objects of the gift, is a superstitious 
use not countenanced by the Hanafi canon 
law. As found upon the evidence which agrees 
with the general practice prevalent among 
Mahomedans in [ndia, the ceremony of fateha 
consists in distribution of alms to the-poor, aç- 


A 


‘leum, 
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companied with prayers for the welfare of the 
souls of deceased persons, ‘either the prophet 
or other saintly personages in Islamic history 
or the donor’s own ancestors. One would re- 
quire very clear authority for the proposition 
“that “rites like these are condemned by the 
” Mahomeday religion as superstitions and we 
‘have not been referred to any puch authority 
nor are we aware of any. Reliance is, how- 
eVer, placed on behalf of the appellant on the 


case of Kaleloola Sahib v. Nusesrudeen Sahib ° 


(1); but there the main object for which the 
property was dedicated was of a very different 
character. It was “forthe daily, monthly, 
and annual expenses of the aforesaid mauso- 
(the tomb of the donor’s husband).. 
guch as: lighting, frankincense, flowers and 
salaries’ of the 
readers of benedictions, &c., as well as for 


the annual faleha ceremonie3 of the deceased 


and after my death for my annual futeha 
ceremony.” So far as it can be gathered 
from -the report, the fateha ceremonies 
and the reading of the Koran were to be 
‘performed at the tomb of the donor’s hus-’ 
band and thus the learned Judges say in their 
judgment; “In the absence of an express 
authority showing ‘that the dedication for 
ceremonies at a private tomb—and tor that 
purpose only—is valid under the Mahomedan 
_law, wedo not think we ought to uphold 
the ‘deed. It creates a perpetuity of the most 
useless description which would certainly be 
invalid under English law” and in another 
part of their judgment they atate that, “the 
result of an investigation of the authorities 
seems to be that endowments purely for pur- 
poses like the present seem to be against the 
principles of Mahomedan law.” We are not: 
called upon in this case to determine how far 
the performance of ceremonies, such as those 
mentioned in the case of Kaleloola Sahib v. Nu- 
see; ‘udeen Sahtb(1), is in accordance with a pro- 
per, interpretation of the texts of Mahomedan 
law or with “the spirit of Mahomedan 


` religion, the general aim of which undoubted- 


ly is to avoid even the semblance of ali ido- 
latrous and superstitious practices, On the 
other hand, thefact cannot be overlooked that 
for a very long time in India the custom 
has been largely prevalent of erecting mauso- 


` leums over the remains of men of‘ reputed 


sanctity and for endowing property for their 


_ upkeep and for-performance of religious cere- 


(1) 183 20 


: Nuseerudeen Sahib (1). 


repeaters. of Koran and’ 


+? 
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 monies`at such tombs, and such endowments 
‘ bave been recognised by the Courts as valid 
-under the designation of durguhs, asthanas, 


khankahe, &c. It may be said, as is, no doabt, 
the ‘opinion of Collins, G. J., and Parker, J., in 
Kaleloola Sahib’s case (1), that the Courts 
should not extend their recognition to endow- 
ments in connection with tombs of persons 
other than saints; but atthe same time it 


“may be argued-that no line of distinction can 


be drawn on grounds of Mahomedan religion 
between- the two cases. It isnot, however, 
necessary for us to express uny decided opi- 
nion on the potnt raised in Kaleloola Sahib v, 
We are of opinion 
that the performance of fatehas which so far 
as it involves the expenditure of any money 


' consists in feeding the poor, is a valid object 


of wakf, 

The most material question is, ig the wakf 
illusory ‘within’ the meaning of the Privy 
Council rulings'in Mahomed Ahsaniulla Chow- 
dhry v. Amarchand Kundu (2) and Abul Fata 
Mahomed “Ishiq v. Rasamaya-Dhur Onowdhre 
3) and confirmed in a series of cases after- 
wardsP ‘The effect of the Privy Council de- 
visionx seems to be that wakf in Mahomedan 
Law is a gift of property for charitable or 

ious purposes: that in this connection 
charitable’, ‘pious’, or ‘religious’ purposes 


“must be understood: in their ordinary and 
natural meaning, 2.6., in the sense analogous 


to that of the English Law. Aggrandisement 
of the donor’s family or protection from po- 
verty of the donor’s descendants without suy 
limit of time is not a charitable and pions 
purpose as contemplated by thé Mahomedan 
Law of wakf: and a gift for the benefit of a 
‘man’s own family, relatives or descendants is 
not charitable nor pious within the meaning 
of the law of wakfs, that a giftto charity 
would be deemed to be illusory if the pro- 
visions of the deed show that such gift is not 


“to take effect, if at all, until after an indefi- 
“mite period of time: while those who are real- 


ly meant to be benefited are the donor's re- 
latives and descendants to the remotest deg- 
ree; and that in such a case general expres- 
sions of piety and of charitable motives on 


_ the part of the donor are to be treated as a 
-mere ‘cloak to hide the real nature of tlie 


transaction. But itis not an objection to 
the validity of wakf that some provision is 


2) 17 0. 408; 17 1. A. 28. 
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made in the deed of a wakf for the benefit of 
the donor’s family, provided such provisions 
are not inconsistent with the gift being one 
substantially for charity, and this question 
has to be decided in each case with reference 
"to the terms of the particular deed. If the 
provisions for the donor’s children and. des- 
cendants in a deed purporting to be by way 
of wakf exhaust the bulk of the income and 
are to last for an unlimiled period of time, 
such a wakf would undoubtedly be illusory. 
Nothing more definite can-be deduced from 
the authorities. Is the gift to charity pro- 
perly so-called inthis case, therefore, a mere 
make-believe? What is pointed to in support 


of this contention of the appellant are the 


provisions that.the proportion of the income 
_to be devoted to charitable purposes is not 
fixed so that the trustees are at liberty to de- 
vote only a nominal portion of the income to 
these purposes and thus make the bulk of the 
income available as surplus for the benefit of 
the heirs; thatthe donors intended this re- 
sult is to be inferred from the fact that the 
trustees are to be appointed from among the 
heirs, and the heirs are authorized to call upon 
the trustees to render accounts, while outsiders 
` are given no such authority, But we do not 
think that this is a fair interpretation to put 
on the deed. -The intention, so faras it is 
_expressed, apparently isthat the charitable 
objects mentioned are in the first place 
_to be benefited and if any surplus is left it is 
to be divided among the heirs whom also the 
‘ donors, though no doubt wrongly, supposed 
to be proper objects of the gift. The non- 
ascertainment of the proportions in which 


the different objects are to be benefited 
leaves it to some extent to the discre- 
tion - of ‘the trustees -to determine the 


amounts to be spent on each object. But 
does the discretion extend so far as to 
enable them not to give any portion of the 
income or merely a nominal amount to any 
_ particular object or objects mentioned ? There 
is nothing in the deed which would justify 
us in saying that the trustees were meant 
to have such unfettered power; and the 
donors must, therefore, be presumed to have 
intended that the trustees should treat the 
different objects of the donors’ bounty accord- 


ing to the rate provided by law in such- 


cases, tiz, by dividing the income equally 
-among the several objects mentioned. We 
do not think that the provision for the 
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selection of the trustees from among the 
heirs of the donors, which is an usual pro- 
vision in deeds of endowment in this country, 
and the fact that power is conferred on the 
heirs who are givén an interest in the settle- 
ment to call for accounts from the trustees--- 
not that members of the general public or 
the Court are excluded by anything in the 
‘deed from interference in case of mismanage- 
ment—are sufficient to indicate that the real 
intention of the donors was other than what 
18 expressed. And we may say that, in our 
opinion, the salary provided for the Dhar- 
makartas is not unreasonable and the direc- 
tion to accumulate one-third of the income 18 
intended for the benefit both of the charit- 
able purposes mentioned as well as.the heirs. 

What then is the rule of Mahomedan Law 
applicable to a case in which the donor 
mentions several purposes as objects of his 
bounty and one of those purposes -fails P 
Therule is that if in such a case a generalin- 
tention can be gathered of dedicating the 
property to charity, tbe entire property is to 
be devoted to the lawfulobjects of wakf, if anys 
mentioned in the deed, and in the absence of 
any such object being specified, to the poor, 
whether a definite portion of the income has 
been set apart for the object which fails or 
not. The expression of a general charitable 
intention need nob be in avy particular 
form of words and inthis connection it should 
be borne in-mind that in the cases about to 
be cited from , the writings of Mahomedan 
‘sadagah’ in 
their different grammatical forms are used 
merely because these phrases are in common 
vogue as denoting ideas of perpetuity and 
a generul intention to give to charity. In-its 
literal significance the word ‘wakf? means 

‘detention’ or ‘tying up’, 


English writerson Mahomedan Lawas charily’ 
or a charitable purpose, > when -used by ihe 
Mahomedan Jurists in the sense of the 


act which is capable of conferring spiritual 
benefit on its doer if it is done inthe hope of 
acquirivg such spiritual benefit. In “Fathul 
Qadir”, a well known commentary on “ Heda- 
yah” and a work of great authority on all 
questions of Hanafi Law, it is laid down: “A 
man makes a wakf for Zaid and the poor, and 


Zaid does not accept the gift, the wakf will be -- 
for the benefit of the poor; and similarly if it is 


knal 


and the word. 
‘sadagah’, which is genérally translated by 


. Mahomedan Canon J.aw, comprebenda any o 
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" MUTAUKANA v. YADA LEVVAI, 
for. Zaid and Oma? and Omar refises the gift: leat wakf for my child and the residue for’ 


or it appears that he was dead, his share’ will 
- go ‘to. the poor” and later on “if the donor 
says. for the needy among my children’ and 


he has but. óne- needy child,” then half the 


. Yusuf, Mahomad - “Hilal-ul-monaaz, 


~ 


. and the gift must “be constrned as if the 


~ accept. the gift, the wakf is valid and the. ' 
Then later on . 
the donor) :.for the benefit of the poor or other objects 


- printed at the press). 
, the cases cited on this point. are the follow. 
ing: ` 


‘income will go to the ‘child and: the other half - 
to the poor.” ` (Seé Volume V, pp.-451, 452- 
Egyptian Edition). ` "Gadhi Khan”, “A jurist 
of the highest authority, says in his Fatawa: 


‘the poor’ and the child dies, Abul Kasim (a. 
well koown Hanafi J arist) says the prodase 
‘will be spent on the poor’’.......,.... “and if a 
man makes -wakf for his children and 


descétidants in perpetuity as long as the | 


generations last, then after them for the poor 
and he has no ‘child, the produce will go to 
' the*poor and if a child be born to him the 


“If a mañ says, this “house of mine is wakf produce will be given to the child and 
“by way of sadagah or sadugah by way-of wakf descendants and on their termination to the 
and no more, this ik valid according to Abu | poor”. (Ses “Al-Isaaq” Egyptian Edition, pp. 
(may. 96,97 and 99). It would be easy to multiply 
God's - -blessings be on them), and it willbe , cases from the original authorities in support 
a wakf for the benefit of the poor’ and fúr- of the principle which in our opinion governs 
ther: on “if he: says ‘this land of mineis this case, but we think it will be sufficient 
sadaqah by way of wakf for Aib will be valid -to quote one more passage, and that from 
Baillie’s Digest of Hanafi Law, which, as is 
donor had said ‘this is ‘sddagah: by way of well-known,.isa compilation from Fatawa 
wakf for.the poor’, because-the primary object’ Alamyiri.. It is laid down (ses page 609, 
of sadagah is the‘poor but the produce will 2nd Edition): “Tf a person should make his 
be for A 80 long as he lives; and similarly if land a sadagah appropriated—Mr. Baillie, it 


he says “this 18 sadagah` by Way of wakf. 
‘for °B in perpetuity’ or says ‘for my- 
children in perpetuity’ the answer in that 
„case also isthe same.” (See “Qadhi Khan’ 

“ Volume IIT., Bulaq Edition, printed in ‘the 
margin “of Fatawa- Hindia on Alamgiri). In 
“Bahrur Raiq,” a book of accepted authority’ 


among Hanafis, it is stated: “And if he gays . 


- this land of mine.is sadagah by way of wakf ` 
upon” Abdulla’ and” Abdalla does not: 


produce will go to the poor.” 
it is laid down: “and if he (i. e., 
--pays ib (t. d, the wakf) is for Zaid and Omar; ~ 


should be remembered, translates the -word 
-wakf as appropriation—for Abdulla and 
Zeyd, the produce i is for both. When both, 
die, tle whole is for the poor: and when one 
of them dies, his half is for the poor. In 
‘like manner when aclass of persons (kowm) 
is‘named, the produce is to be divided accord- 
ing>to the number of tieads: and if one of ° 
them dies, his share goes to the poor and the 
remuinder to the survivora’’. 

- “In the above cases the failure of the parti- 
cular gift which then lapsed into the residue 


;mentioned in the deed was ‘due either to the’ 


as: long as they shall live and after them for déath of the individual for whom the benefit 
the poor and Zaid accepts the gift bat. Omar- was intended or-his refusal to accept the gift 


“does not, then Zaid will have half the pro-r 
~ duce and the other half will go to the poor” 

"(See “Bahrar Reaig,” Volunie V,. page 215, 
Tn‘ ‘Al-Issaf,” among 


‘and if he (the donor) says ‘ib (t.6., the 
tak is for my sons’ and lie has two es 


- move, the whole of the prodace will be for — 


them—and’ if he: has only one son, ~ that 
son` will be entitled: to. half the produce . 
andthe other half will be for the - poor” and 
“Sf he says ‘it. is for my sons’ and he has 


| AN ad only or says ib is for my daughters 


- 


and he has sons- only, the*prodiace will go to 


. the poor and they(t.e.; the sons in one cagé,. 
and. the daughters in the other). will ‘get’ 
ee and i hé. Say ʻI have made this my, 


w 
a ont 


E 


ks 
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-donors 


or to non-existence of the designated class. 
"But it can make no difference in principle to 
what the failureis due, and the result must 
be-the same where the gift to one of the 


-objects mentioned in the deed fails by reason 


‘of its not being a proper object ‘of such dis- 
position of property. In the present case 
the benefaction intended for the -heirs of the 
would fail because, according to 
Mahomedan Law as applicable to British 
India. such a provision does not properly fall 
within the scope of wakf although the 
Mahomedan Jurists might have thought 
otherwise. ‘We must, therefore, hold that 
the twakf is valid and the income of the pro- 
perty is to ba devoted for the.benefit of the 
objects mentioned in’ Kxhibit I other than 


~ 
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‘the heirs’ of the donors. “Wae may algo 


observe that as the gift under Exhibit I- 


should, in our opinion, be upheld as a valid 
wakf, the provision for accumulation, which 
- wonld thusenure: solely for the benefit of 
charitable purposes, cannot be said to offend 
against the law prohibiting perpetuities. 
.. We dismias the appeal with costs. 

my ,- Appeal dismissed. 





[CALCUTTA HIGH COURT. . 
REGULAR Civ, APPRAL No. 458 oF 1908. 
March 16, 1910. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Chitty. 
| DIPA KOER AND ANOTHER— PETITIONERS— 
APPELLANTS 
versus 
LAKSHMI NARAIN SINGH AND ANOTHER 
— CavaaTors— RESPONDENTS. 

Hindu Law—Will—Competency of minor to make 
Wrl—-Successton Act (X of 1885); a. 46—Hindu Wills 
Act (XXI of 1870), 8. 2—Mayjority Act (IX of 1875), 
x. 3— Guardians and’ Warde Act(¥ ILI of 1800), x. 52. 

Where a guardian has been validly appointed or de- 
tlared under the Guardians and Wards Act, the minor- 
ity of the ward does not cease till he attains the 
age of 21 years, and it is immaterial whether the 
PADa dies, or is removed, or otherwise ceases to 
BO 
_ Joyram Marwari v. Mahndeb Sako: 13 ©. W. N. 643; 
86 C. 768; (under name Jaraomull v. Mahadeb, 1 I. c 
724), followed. 

And, therefore, where a guardian was appointed but 
he died and no fresh guardian was appointed, the 
ward cannot make a valid Will before he attains the 
age of 21 years, 

Appeal fiom’ the decree of the District 
Judge of Saran, dated May 18, 1908. 

Babu Dwarka Nath Mitter, for the Appel- 
lants. 

J udg merit.—This is a petition for 
probate of the Will of one Lala Kondhey Lal, 
who died on the 8th April 1907. The peti- 
tioners are the maternal aunts ofthe deceas- 
ed. The application has-been rejected by 
the learned District Judge of Saran, on the 
ground that at the date of the alleged Will, 
that is the 5th April 1907, Lala Kondhey 
Lal had not attained majority and was, there- 
fore, under section 46 of the Succession Act, 
as extended by section 2 of the Hindu 
Wills Act to Hindus, incapable of ee a 
Will. 

The learned Vukil for the petitioner, ` ap- 
pellant, has placed- before us some cases. 
Most of them are of dates antecedent to the 
amendment of the Indian. Majority Act, 1875, 


by section 52 of the Guardians and War 
of 1890. Section 3 of the Indian M: 
Act, as it now stands, says that every 
of whose person or property or | 
guardian other than a guardian for a s8 
been or shall- be appointed or decla 
any Oourt of Justice, before the min 
attained the age of eighteen years shal 
withstanding anything contained i 


Indian Succession Act (X of 186 


in any other enactment, be deemed `t 
attained his majority when he shal 
completed his age of twenty-one yea 
not before.” 

- The alleged testator at the date of hi: 
was between thé age of 18 and 19 
It is argued that the provision of the 
Majority Act has never yet been appli 
the Court to the case of a person mal 
Will, and itis said that the matter is. 
fore, res integra and that itis open tc 
decide that it does not apply to the ca 
person over theage of eighteen whose 
ian has died, and for whom no fresh 
jan has been appointed, so far as his 
mentary capacity’is concerned. If that 
so open, the words of the section of the' 
Majority Act, to-which we have referr 


- pear so plain that it would be imposs 


put two interpretations upon them. 

is no reason, RO far as we can see, for 
ing the operation of that section to any 
cular case or class of cases. The ~ 
general in its terms and explicit in it: 
tions. The section has been conside 
this Court in the case of Joyram Mar 
Mahadeb Sahoy, (under name Jas 
v. Mahadeb) (1). “In that case a Be 
this Court held that where a guardie 


. been validly appointed or declared un 
- Guardians and Wards Act, the’ minority 


ward does not cease till be attains the 
21 yeara and itis immaterial wheth 
guardian dies, or is removed, or ott 
cenges toact. The ruling, of course. : 
to the particular state of facts bof 
Court at that time, but the expression 
opinion is general aad was not in an 
limited to that partioular case. ' In tl 
gent case there is no doubt (indeed, it 
disputed) that guardian of the perso 
property of this youth, Lala Kondh 
was appointed by the District Jac 


Saran on the 16th April 1900, the cer 
t (1) 18 C, W. N. 643; 860. 768; 1 Ind. Cas, 
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_ being granted on the 19th April 1909. From ` 
that certificate it appears that the then minor 


“ would not attain his majority until the 28th 


August 1909. 

In these circumstances we think that the 
decision of the learned District Judge is- 
correct and we, therefore. dismiss the appeal. 
- We make no order as to costs as the oppo- 
site party does not appear. 

Appeal dismeseed. 
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MADRAS HIGH COURT: 
SEGOND Crviu Apeeat No. 1795 or 1908. 
January 27, 1910. 

"Present: -Sir Rilph Benson, Jadge, and 
Mr. Justice Krishnaswami Aiyar. 
MUTHUVELU PILLAY —Arrautant 
versus 
. AIYASAWMI NAICK AND orn ers— 


RESPONDENTS. 

- Lease — [eau of temple lands— Permanent rights of 
ocoupansy—Power of trustees,- 

It is not compstent to the trustee of a temple, in 
“the absence of specia] circumstances, to grant 8 per- 
_ manent lease of temple property. 

: Mayandi. Chettiyat v. Chockalingam Pillay, 27 M. 
* 201, followed. 


Beond appeal against ‘the decree of the 
District Court of Tanjore, in A. S. No. 95 of 


1908, presented against- the decree -of the’ 


_ District Munsif of Negapatam, in O. S: No. 83 


„of 1907. 


Judgment.—tThe lands sued for are 
ryotwart lands for which the patiah stands in 
the name of a temple. 
up occupancy right. 


port of the right. The temple was at the time 
under the management of Government under 
Regulation VIT of 1807. The documents re- 
late to the settlement of the assessment and 
of the swamibogam due to the temple. There 
are such words as “permanent”, ‘you and 


_ your heirs” used in their documents in con- 
* nection with their holding. Having- regard 


tusthe history of the Revenue Settlement of 
. this District, we.cannot regard these terms 


_ as conferring 8 permanent right. The Privy 


Council has held; in Mayandi Ohetttyir v. 


Ohochalingam Psllay (1), that it is not compe- ` 
'- tent to the trustee of a temple, in the absence - 


of special circumstances, to grant a permanent 
| lease of temple property. Woe think the de- 
. (1) 27 M. 291; 81]. A. 88; 14 M. Ix J. 200, 8 0. W. 
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The- defendants set 
Reliance is placed on’ 
- Exhibits Nos. IV, VI, I, II, and VII in sup- 
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cision of the District Judge is right and dis- 
miss the second appeal with costs. 
The memorandum of objections is dismiss- 
ed with costs. 
Appeal dismissed, 
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MADRAS HIGH COURT. 

’ Second Civ Aprprat No. 1421 or 1907. 
February 23, 1910. 
Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
ARKEL JOSEPH GABRIEL—APPRLLANT 
versus 


DOMINGO INAS AND OTHERS——RESPONDENTS. 
[< Succession Act (X of 1865), s. 98—Native Chris- 
tians—Gift to two or more persons-— Joint tenancy— Rule 
English of law applicable to India—Tranafer of Pro- 
perty Act (IV of 1882), 8. 45. 

The rule of English law that giftsto two or more 
~ persons do not, in the absence of express language of 


` an indication of the donor’ s intention to the contrary, 


create tenancies-in-common but joint tenancios, is 
applicable to India, alike to the moffussil and the 
Presidency towns. —~ 

This principle underlies illustration to section 93 of 
the Succession Act, the principle of which is applic- 
able both to gifts and Wills, 

Navroji Manockjee v. Perozbat, 23 B. 80, referred to. 

Where in a gift to seVeral donees, the vesting of 


` the property takes effectonthe same date and the 


beneficial enjoyment of all sommences at the same 
time, the mere difference in date as to the handing 
over of the management to each donee, is insufficient 
to -indicate an intention to create a tenanoy-in- 
common 

The principle of section 45 of tho Transfor of Pro- 
perty Act does not apply to gifts. 

- Mankimma Kunwar v. Balkrishna Dass, 28 A. 38; 
A W.N (1905) 170, distinguished and not applied. 


Second appeal against, the decree of the 


-District Court of Sonth Malabar, in A.S. No. 


253 of 1907, presented against the decree of 
the Subordinate Judge of Cochin, in 0.8. No. 
8 of 1906. 

Judgment.—tThe Ist defendant, a 
Native Christian, made a gift of property to 
"his three children. Two.of them died. The 
father mortgaged the property to the plaintiff. 
The question is whether the father had any 
interest in the property. «It is argued that, 
on the death of the two children, the father 
inherited their two-thirds share to the excela- 
sion of the surviving brother under the Indian 
Succession Act. We are unable to agree with 
this contention. There are no words in the 
instrament of gift which- indicate an inten- 
tion to create tenancies-in-common. The 
rule of English Law isto presume that the 
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- donees are joint tenants. This principle is 
adopted by the Indian Legislature in the il- 
lustration to section 93 of the Succession Act. 
The illustration, no doubt, deals with the case 
of a legacy. Bat the same principle is appli- 
cable to Wills as to gifts unless there are 


special rules justifying a-deviation. We must, 


therefore, regard the gift in this case as joint. 

It has been argued that Courts of Equity in 
‘England favour tenancies-in-common. But 
it has not been pointed-~out that in any Eng- 
lish case upon a simple gift to A and B, a 
tenancy-in-common was presumed by the 
Court of Equity. It isnext urged that the 
father retains posseasion as guardian till 
the children attain majority which must be 
on different dates and that this indicates a 
severance of interest. But the vesting of the 
property is on the same date and the benefi- 
cial enjoyment of all commences at the same 
time. Wecannot treat the difference in date 
as to the handing over of management as any 
ground for holding in favour of tenancy-in- 
common. No authority has been cited in 
support of this contention. 

It is further argued that the English Law. 
ought not to be applied to this country The 
decisionin Natrojs Manochjee Wadia v. Perozbot 
(1) ,was, no doubt, ina case which arose within 
the original jurisdiction of the High “Court 
of Bombay. But we see no objection to the 
application of the English rule ina matter in 
which the Indian Legislature has shown its 
- leaning in its favour. 

Our attention was drawn to section 45 of 
the Transfer of Property Act. That relates 
to transfers for consideration. The principle 
of that ‘section dees not apply to gifts. 
The amount of consideration paid by each 
measures the interest of each in the property 
bought, Gifts stand ona different footing, 
We must, therefore, agree with the learned 
Judge in the Court below that the mortgage 


by the Ist defendant passed no interest to the - 


plaintiff. 

We may point ont that the decision in 
Mankamma Kunwar v, Balkrishna Dass (2), 
in which the parties were Hindus, does’ not 
apply. 

We dismiss the second appeal with costs. 

Appeal dismissed. 

(a) 28 B, 80. 

(2) 28 A, .88; A. W. N. (1905) 170, 
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CALCUTTA HIGH: COURT.” 

‘Crnmnat Reviston MISOELLANROUS No. 20 

` oF 1910, 
March 7,1910. . 
P esent:—Mr. J abên Stephen and 
Mr. Justice Carnduff. 
SOURINDRA MOHAN CHUCKERBUTTY | 
——PETITIONER 
l versus 
EMPEROR—Opposire Party. 
Cogniszance—Meaning of taking  cognizance— 
Criminal Procedure Code (Act V of 1898), a8 40¥, 
498—Bail—Power of High Oourt—Criminal Law 
Amendment Act (XIV of 1908), s3. 12, 14 (1). 

Taking 
action, or indeed action of any kind, but occurs as 
goon as a Magistrate, as such, applies his mind to the 
suspected commiasion of an offence. 

No restriction has been placed on the power of 
the High Court to grant bail under section 498 of 
the Criminal Procedure Oode, by the Criminal 
Law Amendment Act, and ‘it 
to the High Court to oxercise that power in the 
case of a person accused of an ‘offence, to the 
proceedings in respect of which, Part I of the Crimi- 
nal Law Amendment Act has been applied. 

Where it appeared that there was causo for further 


enqni iry into the case against an acoused person, the 
High-Court refused to grant bail. 


Rule against the order of the Sessions Judge 
of 24-Pergannahs, dated February 17, 1910, 
refusing to grant bail to the petitioner. 

Babus Sarat Chandra 
Dasaratht Sanyal, Harendra Kumar Bose 
and Gopal Chandra Daas, for the Peti- 
tioner. 

The Adrocate- General and the Deputy Teil 
Remembrancer, for the Crown. 

Judgment. —A rule has been granted 
in this case on the District Magistrate of the 
24-Perganahs, to show cause why bail should 
not be granted où the ground that no order has 


`o 


a 


ig, therefore, open 


Rat Ohowdhury, 


cognizance does not involve any formal l 


been made applying. the Indian Criminal’ 


Law Amendment Act, 1908, tothe case; 
and on the further ground that there 


does not appear to be any sufficient cause’ 


for further enquiry- into the guilt of the 
accused, 


The facts relating to this matter are as’ 


follows. A dacvity, commonly referred to%s 
the Nettra dacoity, took place on tho 24th 
April 1909. On the 20th January 1910, the 
Local Government made an order under sec- 
tion 2 of the Criminal Law Amendment Act, 
1908, purporting to apply the provision of 
Part I of that Act to the offence. 
24th January 1910, the petitioner was arrest- 
ed on suspicion of being concerned init and 
so having committed offences under seç- 


On the 


r 
“ 


= 
e . 


Yol. yù 


-BOURIN DRA MOHAN v. EMPEROR, 


: tion 395 (dacoity) and 397 (dacoity with at: 


"tempt to cause death or grievous hurt) ot the 
Indian Penal Code. 
he applied to the District Magistrate to be 
released on bail, which: was refused; and a 
similar application was afterwards made on 
the 5th February ‘and likewise refused. On 


tion to the Sessions Judge. and this also 
was refused. On this rulé two points have 
been taken; the first is that the Local Gov- 


En ernment had no power to make the order of 


the 20th January, and the second-that we 


ought to admit the porinouer to bail on the- 


-` merits of the case. 


The first point rests on tho assertion that 
a Magistrate had not taken cognizance of the 
Nettra dacoity on the 20th January. The 
appellant’s Advocate has: laboured under the 
disadvantage of not having seen the record. in 
the case,as the Magisterial enquiry was, ac- 
cording to section 4 of the Act, ex parte, and 


‘we have not thought it right to allow 


him access to it. He had, therefore, a right 
to make any suppositions as to the. facts ap- 
pearing on the record, asking us to verify 
them afterwards. On looking at tbe record, 
we. find that a police-report was made to the 
Sub-Divisional Officer of Diamond Harbour 
on the 24th April, the day when the daooity 
is alleged ‘to have taken. place, and that the 


‘Lease was’ afterwards transferred to head- 
quarters, Cognizance ‘had, therefore, been 


taken of the offence on the 20th January 
1910, as recited in the order of the Local 
Government of that date ; for taking cogniz- 


ance does not involve any ‘formal action ` 
or indeed action of any kind, but occurs. 
as soon as “a Magistrate, ag sacli, applies - 


his mind: to the suspected commission of an 
offence. | 

On the sa poiné ‘as to whether -we 
should grant bail in .this case, we muat 
first consider the point whether we have 
jurisdiction to do so. As to this .the law 
seems. to us quite clear. As the. High 
Court, which we are for (present purposes, 
our power to grant bail ‘in “any case” as 
given by, section 498 of the Criminal Pro- 


‘cedure Code, is quite unfettered - though we 


-Z consider that in exercising our discretion we 
ought to take into consideration the limit- ` 


ation on the power of other authorities to 
grant’ bail imi posed. by section 497. 


‘INDIAN CASES. 


On the 28th- January, - 


for enquiry into his guilt. 


` not, 


Y 


“has been placed-on our power by the. Crimi- 


nal Law Amendment Act, and we are of opi- 
nion that it has not. By section 12 of that 
Act, the powers of releasing on bail given by 
section 497 of the Criminal Procedure Code 
have been made subject to the provision that 


-no person remanded to custody in the course 
the 17th February, he made_a third applica- ` 


of proceedings under the Act, shall be released 
on bail.if there appear to be sufficient grounds 
This section does 
not in terms apply to section 498 of the Code, 
but we are of opinion that we ought to take its 
provisions into consideration in the same way 
as we think we ought to take into considera- 
tion those of section 497. We have, then, 
to consider whether there is anything in sec- 


tion 498 of the Code as to the granting of 


bail by the High Court which is inconsistent 
with the special procedure prescribed by 
Part I of the Act of 1908, and is, therefore, 
abrogated by force of section 14 (1) of 
that Act. We must hold that there is 


In the first place, section 498 of the Code 


_is not referred to in section 12 of the Act and 


prima facie the provisions of the power are 
left intact. - 

Secondly, as a prominent feature of the 
special .brocedure before a Magistrate under 
the Act is the absence of the accused 
during the Magisterial.enquiry, it is difi- 
cult to see how ,the grant of bail by 
proper authority can be called in question. 
- And, thirdly, as the scheme of the Act 


_is commitment by the Magistrate direct to 


the High Court: there is nothing in the inter- 
vention of the High Court which is inconsist- 
ent with that special procedure. 

We hold, then, that it is open to us to exer- 
cise the power of the High Court under Bec- 
tion 498 of the Code. 

We then.come to the real question before 
us, which is whether we ought to admit the 
petitioner to bail in this case. On reading 


 therecord and the Magistrate’ s explanation, wo 


are of opinion that there is cause for further 
enquiry into the case against the petitioner 
and that there has not so far been undue de- 
- lay i in the proceedings. 
The rule is, therefore, discharged. 
Ruleidischarged. 


r 


`- The. ` 
gunakan, then. arises whether any ênu ehon 
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EMPEROR ©. LALIT KUMAR 


CALCUTTA HIGH COURT. 
ORIMINAL Rereraxce MISOELLANEOUS No. 42A 
- or 1910. Eg 
March 11, 1910. l 
Pressnt:—Mr. Justice Stephen and 
Mr. Justice Carnduff. 
EMPEROR 
Versus 
LALIT KUMAR CHATTERJI AND OTHERS— 
ACGOUSRED. 

Criminal Procedure Code (Act V of 1898), s. 498-— 
Bail—Powver of Sessions Court—-Crimmal Law Amend- 
ment Act (XIV of 1908), Part I, as. 3-12, 14 (1)—High 
Court, power of. | KN 
' The Sessions Judge has no jurisdiction.to grant 
bail to a person accused of an offence, to the 
proceedings in rospeot of which, Part I of the 
Criminal Law Amendment Act, 1908, has been applied 
by the Local Government. In sucha case the High 
Court only can grant bail. 

„This was a reference made by the 
Sessions Judge of Hooghly for ordera of the 


High Court. 
Mr. A. Ohaudhuri, Mr. J. M. Roy, Counsel, 

and Babu Narendra Kumar Bose, for the 

, Accused. j 

The Advocate- General and the Deputy Legal 

- Remembrancer, forsthe Crown. 


oo 


Judgment.—tThis matter has been 


+ referred to us by the Sessions Judge at 


Hooghly in the following circumstances. Four 
persons were arrested in February last on a 
charge of having committed an offence under 
section 400 ofthe Indiau Penal Code by be- 
longing to a gang of dacoits. Part T of the 
Criminal Law Amendment Act, 1908, has 
: been applied to proceedings in respect óf this 
offence by the Local Government, at what 
‘time is not stated, but no doubt before the 
5th February. © On that day one of the peti- 
tioners appliedto the District Magistrate 
of Howrah, who had taken cognizance of 
the offence, for bail ‘which was refused. 
On the 8th February, he and two others 
of the accused applied, no doubt, in pursn- 
ance of the provisions of section 498 of the 
Code of Criminal Procedure, to be admitted 
: to bail by the Sessions Judge, who directed 
that the papers in thecase should be called 
for and fixed a day for hearing the applica- 
tions. Before the date so fixed, the District 
Magistrate déclined to forward the record on 
the ground that the provisions of the Oode of 
Criminal Procedure did not apply tothe en- 
quiry which he was conducting. The 
Sessions Judge adjoupeett a 
applications to th n 
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Advocate-General appeared before him and 
argued that he had no jurisdiction in respect 
of proceedings under Part T of the Act. On. 
the lst March, the Sessions Judge held that 
he had such jurisdiction ; but, as he had no 
materials before him on which to make an 
order, he has submitted the applications to 
us for orders. f 3 
On the 24th February, a fourth accused 
applied to the Sessions Judge to be admitted 
to bail and though the District Magistrate 


has “not refused, not having been called on, ° 


to forward the papers in his case, and though 
no argument has been heard on if, his 
application stands' on the same footing as 
the others, and we need not distinguish 
between the cases of any of the “four 
petitioners. 

No specific question is referred to us by 
the Sessions Judge, but we have heard 
Counsel on the reference, and there is no 
doubt that the question we have to decide 
is whether the Sessions Judge was correct in 
holding that he had jurisdiction to grant 
bail in these cases. If hehas, it is founded, of 
course, on section 498 of the Criminal Pro- 
cedure Code, the material part of which 
provides that “the High Court or Court of 
Session may, in any case, whether there be 


an. appeal or conviction or not, direct that | 


any person be admitted to bail.” The only 
restriction which it can be suggested should 
be placed on the very wide power conferred 
on the Sessions Judge by this section is, 
for present purposes, that contained in 
section 14 (1) of the Criminal Law Amend- 
ment Act of 1908; which is as follows :— 

“The provisions of the Code of Criminal 
Procedure, 1898, shall not apply to proceed- 
ings taken under this part in so far as they 
are inconsistent with the special procedure 
prescribed in this Part.” 

The question thus is whether the power of 
the Sessions Judge to grant bail in cases to 
which the Act does not apply, is inconsistent 
with the procedure prescribed by PartI of, 
the Act; and we are of opinion that it is 
for the following reasons. The procedure 
presciibed by Part I of the Act is pre. 
scribed in sections 3 to 12, and an essential 
feature of it is that there shall be a commit- 
ment by the Magistrate directly to the 
High Court, and the power of the Sessions 
Judge to try the case, which he would have 
were it not for the Act, is taken away. This 


~ 
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f 
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` Which recites that ti 15 basis ee to as | 
for the more 


committing ` to the High Courtis to elimi- 
nate a trial by the Sessions Judge and to 
provide that the accused should be tried at 
once and finally by the tribunal to which 
he would have a right of appeal if the 


- ordinary procedure were followed, it being 


„assumed that he would exercise this right 
"if he were convicted. by the Sessions Judge 
of ons of the offences to which the’ Act 
applies.. The elimination of the Sessions 
Judge asa -trying Court seems to us to 
indicate that he is not to exercise his 
normal power of granting bail. - The Act 


provides what. is nearly a complete course: 


and procedure. It does not give the Magis- 
trate power to summon witnesses, which he 
must, therefore, do under the Criminal Pro- . 
cedure Code: but it casts on him a duty 
to- record evidence, to ` discharge 
prisoner in some circumstances, and to com- 
mif him to the: High Court in others, and 
it ‘does this as nearly as may be in the 
terms of the Code. This shows that the 
prescribed procedure is exclusive as -far as 
it goes, and lends force to the argument 
that if the jurisdiction of the Sessions Judge - 
is eliminated- for one purpose, ik is’ elimi- 
nated for another. 
normal power of the Sessions Judge to grant 
bail is also ‘consistent with the speedy 
trial recited in the preamble. We have 
already held, in(Revision Case No. 2 of 1910), 
Sourindra Mohan Ohuckerbutty v. Emperor(1), 
that the power of this Coart to admit to bail 
is not affected. by the Act, and the taking 
away of this power from the‘ 
Judge does not, thersfore, deprive the ac- 
cused of any nahi that he is entitled to, 


since he retains his power of applying, 
- for bail to a 


superior, and what we 
must regard: as a more capable tribunal. 
e Against this view several argaments have 
been urged, which are entitled to our best 
consideration, though we cannot accede to 
them. As we have already said, we have held 
that this. Court has power to admit to bail in 
such cases as the present, and the same words 
that.confer this power on the High Court 
confer, it also on the Sessions Judge. But 
there is this great differ 
(1) 6 Ind. „Oas, 8, Cs 
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speedy trial of certain 
offences, as the effect of the Magistrate, 


the > 


The taking away of the’ 


Sessions ` 


two, 


ffer, is, and the latter is not, 
ate aan It is not, of course, the 
mse that the power to grant bail under 
section 498 of the Code is confined to a trying. 
Court; for, if that were so, the powers of tha 
Court of Session and of this Court under that 
section would be much narrower than they 
“are. But, as we have pointed ont in the 
other matter referred to, it can hardly be 
said that there is anything in the inter- 
vention of the High Court, by which 
cases under the Act are to be tried, that 
is inconsistent with the special procedure 
prescribed by it.- Though, therefore, we feel 
the force of the argument addressed to us on 
the terms of section 498 of the Code, we can- 
not yield to it in view of the terms of sec- 
tion 14 (1).of the Act and the provisions 
that precede it. 

Anothér argument that has been urged is 
that, until the Magistrate is satisfied that 


-the evidence offered by the prosecution is 


sufficient to put the accused on his trial as 
provided in section 6, he is proceeding under 
the ordinary law, because his enquiry may 
result in it appearing to him that the 
accused should be tried er committed for 
trial under the provisions of the Code for 
some offence not in the schedule to the 
Act, in which case he must, under sec- 
tion'5 of the latter, “proceed accordu 
that is, try him or commit him for trial 
for that’ offence. This argament, however, 
proves too much, forits effect would be to 


nullify the provisions of sections 3 and 4 and 


we have no doubt that the proper reading of 
section bis merely to make it clear that 
a Magistrate, who is proceeding under the 
Act, may deal. with an accused in the 
ordinary, way, if he considers that an 


‘offence mentioned in the schedule has not 


been made ont, ond that another has. 


_ Whether a Magisterial enquiry under the 


Act would justify a commitment under the 
Code, or whether another enquiry would be 
necessary for -that purpose, we need not 
decide ; but a second enquiry is at all 
events open tothe Magistrate, and that fact 
deprives the argument of the acoused on this 


point of any weight. 
-~ The result is that we must hold that the 


Sessions cudge had no jurisdiction to en- 
tertain the applications for bail that were made 


to him. We need hardly repeat, but may 
[perhaps 


properly emphasize the fact, 
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~~ 


that they might properly have been made 
to us. 
We regret to bave to notice that, BANA 


- the state of the law may be, the District 


“Magistrate acted: improperly in refusing to 


* 


send the récord to the Sessions Judge when 
requested to do so. The Judge was the 


‘superior judicial authority and the queation 


of his jurisdiction was for him in the 
first instance. He was entitled to ask for 
everything that he required in the case, and 
the District Magistrate had no right to 
refuse it; nor did he do so courteously. 





MADRAS HIGH COURT. 


CRININAL Revision Cases Nos, 709 ann 710 © 


l or 1909. 
CRIYINAL Revision Peritions Nos. 548 
- AND 549 or 1909, 

Maroh 15, 1910. 
Preseiit:—Mr. Justice Miller and 
Mr. Justice Munro. 

IN No. 709 
Iin re MUTHU GOWNDEN AND ANOTHER 
— PETITIONERS, 
© AND 
In No. 710 
PALANIANDI GOWNDEN AND OTHERS 


—PRTITION ARS. 

Appeal (Criminal)—-Evidence—Power of Appellate 
Court to take further evidence—Sessions Judge referring 
to documenta not on the record of Magistrates’ proceed- 
ings-~—Jurisdiction—COrame me Pr ocedure Code (Act F of 
1898), s 487. 

The Sessions J udge should: not in an appeal refer to 
docuinents and evidence which did not form part of 
the record of the proceedings before the Magistrate. 

Moni Mohan Mondal v, Iswar Chunder Mooker jee, 
GO.L. J. 251, 6 Or. L. J. 357, referred to. 


Petitions, under sections 435 and 439, Crimi- 


mul Procedure Code, praying the High Court 


“to revise the order of the Sessions Judge of 


Madara Division, in Criminal Revision Peti- 
tions Nos. 52 and 58 of 1907, preferred 
against the judgment of the Stationary Sab- 
Magistrate of Palni, in C. G. Nos. 30 and &6 of 
1909, respectively. 

Order.—The ANA Judge was in 
error in referring to documents’ and evidence 


which did not form part of the record of the-- 


proceedings before the Magistrate. Mon? 
Mohan Mondal v. Iswar Ohunder Mookerjce(1). 


(1) 6 C. L. J. 251; 6 Or. L. J. 357. 
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` to refer. 


[1910 
In re MAHOMED- YAKOOR. - 


But, . having considered thé case ourselves, 
we domot think that on account of this ir 
regularity we ought to interfere with the 
Sessions Judge's orders. l 

We dismiss the petitions. 

Petitions dismissed. 





MADRAS HIGH COURT. 
- ORIMINAL Revision Casu No. 729 op 1909. 
March 11, 1910. 
Present :—Mr. Jasc Miller. 


In re MAHOMED YAKOOB—Accusrp. 

Penal Uode (Act XLV of 1860), s. 332—Resiating 
public servant in the discharge of his duty—Non-specifi- 
cation of the particular duty—Assaulting constable em- 
ployed to watch the accused—Offence. 

To constitute an-offence under section 882, Indian 
Penal Code, it is not necessary thatthe duty in which 
the publio servant is employed should be a particular 
duty imposed expressly by the law on tho particular 
occasion. 

Queen-Kmpress v. Dalip, 18 A. 246, distinguished. 

Where a constable, whose duty was only to watch 
the acensed, was assaulted in the discharge of that 
duty, the acousod knowing at the time that such was 
the constable’s duty : 

Held, that an offence was committed under section 
332, Indian Penal Code. 


Order.—The Sessions Judge has mis-- 
apprehended the effect of the case, Queen- 
Empress v. Dalip (1), to which he seems 
In that case the constable sent ex- 
ceeded hisauthority and so could not be said to 
bein the execution of hisduty, but the learned 
Judges nowhere suggest that the duty must 
be a particular duty imposed expressly by 
the law on the particular occasion. Here, 
in the view of the evidence taken by the 
Magistrate from which the Sessions Judge is 
not prepared to differ, the constable was em- 
ployed to watch the accused. That was 
undoubtedly his duty at the time of the 
offence, and it is found that the accused knew 
it. The constable was not doing any thing in 
excess of his authority, when he was assault- 
ed. The conviction under section 332 should 


have been confirmed and I make the altera-.« 


tion accordingly. Iam not asked to interfere 
with the sentence imposed by the Sessions 


Judge. 
(1), 18 A, 246 ` 
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' RSHATRA MOHAN U. MAN GOBINDA PAL: 
CALCUTTA HIGH COURT. 


‘Orvit Rute No. 4007-07 1909, — : 


March 11, 1910. 
Preséni:—_Mr. Juste Brett and 
Mr. Justice Sharf-ud.din. 


< KSHETRBA MOHAN BARIK—Pratrrire— 


PETITIONER 
Versus : 
MAN GOBINDA PAL—DEFENDANT— 
Opposite PARTY. 


Ti urisdiction—Oompetency of Court to direct suit dis- 
~ posed of by another Oourt of equal jur iadiction to be re- 
stored for re-hearing. 


A Court has no power under the law to direct that 


a suit which had been tried and disposed of in another - 
` Court of equal j avisdiction should “be restored for 


re-hearing. 


Rule. against the -order -of the second 


Mansif of Uontai, dated August 17, 1909, _ 
- refusing to admit the application for re- 


storation of Suit No.-235 of 1907, to bis file 
on an order öf the Third Munsif of Contai. 


-Facts.—tThe petitioner instituted-a suit 


` No..233 of 1:07 in the Court of the Second 


Mansif of Contai for the foreclosure’ of 


- & deed of conditional sale on the allegation ` 
‘that ithad been executed bythe defendant’s - 


father and for possession after foreclosure, 
and obtained a decree on May 9, 1907, and 
“delivery of possession. 
through this. next friend brought in the 
Third Munsif’s Court at Contai, a Sait 


No. 558 of 1909 io have a declaration of his 


title by inheritance and for a farther decla- 
ration that the said deed of conditional sale 
WAS a benamt transaction and that the afore- 
said decree, dated May 9, 1907, based upon 
that document was franddlent and not 
‘binding upon the plaintiff (that is the pre- 


` sent defendant) andalso prayed for posses- 


sion of the land in suit with costs. The Court 
held that the transaction was not benamt, 


e ~ but that no summons had been served on 


- 


„the defendant by ‘the petitioner in the said 
"Suit No. 235-of 1907, and, the Court passed 
& decrea in these terms :— This suit is de- 
creed in part in the plaintiff’s favour in this 
way, that the decree obtained by the de- 
fendant Kshetra Barik in Suit No. 285 of 
1907, is set aside as illegal and as_ obtained 
in fraud of the plaintiff without his -know- 
_ledge, but the result of such setting aside of 
. the decree will be that the suit aforesaid 
shall -be-restored to file and shall be heard 
jn the presence of the defendant in that 
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` Case, 


‘ledge. 


The defendant Kshetra Barik’s posses- 
gion is set aside, the decree béing set aside. 
The plaintiff shall get back possession of the 


_ lands in suit until the taking of fresh posses- 


sion under a fresh decree, The plaintiff's 
prayer fora declaration that the deed of 
conditional sale is a benamt document shall 
fail. The plaintiff is declared to have the 
title he claims, but it is subject to the charge 
created by the document. ý 

No appeal was preferred hy any party 
against the decree which became final. Then 
the petitioner filed a petition in the second 
Munsif’s Court at Contai, to restore the Suit 


No. 235 of 1907 on the file, but the Munsif 


rejected the application and - directed the 


- petitioner if so advised to file m regular 


suit upon the deed of conditional sale. 
Against that order the petitioner moved the 
High Court. 

Babus Jogesh Ohandra Roy ‘and Hari Bhu- 
shan Mukherjee, for the Petitioner. 

‘ Babu Mohini Mohan Ohuckerbutty, for the 
Opposite Party. 

Judgment.—this is a Rale calling 
on theopposite party to show cause why the 
order of the Munsif, second Court, of Contui, 
dated the 17th Angust, 1909, should not be 


. Bet aside and an order parsed by this Court 
The defendant then - 


directing him to re-admit the suit of the peti- 
tioner as mentioned in the petition. 

Jt appears that a suit was brought by the 
petitioner in the second Court of the Munsif 
of Oontai, anda decree was obtained. Tha 


opposite ‘party afterwards brought a sait in 


the third. Court of the Munsif of the same 
place to have the decree obtained by the 
petitioner as above mentioned set aside on 
the ground of frand and on several other 
grounds and the result of that suit was that 
a decree was granted in favour of the opposito 


- party setting aside the decree of. the second 


Court obtained by the petitioner on the 
ground that it had been obtained in fraud of 
the opposite party and without his know- 
The order went on to state: “The 
result of such setting aside of the decree will 
be that the suit. aforesaid, ” namely, the suit 
of. the petitioner, “shall be restored to file and 
shall be heard in the presence of the defen- 
dunt in that case.” This decree was passed on 
the 10th June 1909. An application was then 
made by the present petitioner on the 3lst July 
1909 to the Mungit, second Court, of Contai, 


‘praying that, in accordance with the terms 


hand 
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of the decree passed by the third Court, the 
suit which he had brought in the second Court 
might be restored to the file and re-heard. 
The Munsif of the second Court held that he 
could not grant the prayer mada in the ap- 
plication because he wasof opinion that the 


. decree of the third Court, a Court of equal 


jurisdiction to his own, could not have the 
effect of restoring to his file for trial a 
suit which had already been disposed of. 
He accordingly, on the 17th August 1609, 
refused the application. The present appli- 
cation was made to this Courton the 23rd 


‘November 1909, and a Rule was obtained. 


The question which we have to decide is 
whether the view taken by the Maunsif, 
second Court, of Contai, is right, that the 
decree of the third Court did not empower 
him to restore to his file asnit which had 
been tried and disposed of in his Court. It 


- has been contended on behalf of the peti- 


F A 


tioner that this question cannot be raised 


'on behalf of theopposite party because the 


opposite party got the decree in the 3rd 
Court of the Munsif. But that does not seem 
to be the‘real question for determination in 


the present rule. The question is not whether ` 


the opposite party can oppose the present 
application but whether the Munsif of the 
second Court was, in law, justified in refusing 
to restore the suit to his file on an order of 
n Court of equal jurisdiction. We have given 
the matter a careful consideration and, in 
our opinion, the view which tha Munaif, 
second Court, of Contai, has taken is cor- 
rect, the effect of the decree of the third 
Court was to declare that the decree of 
the second Court did not bind the opposite 
party for certain reasons. But the Munsif 
of the third Court had certainly no power 
under the law to direct that the suit in the 
second Oourt should be restored for re- 
hearing. 
tioner, after the decree had been passed, 
to bring a fresh suit in the second Court 
in order to seek the reliefs which he 


-had claimed. It is suggested that the peti- 
' tioner may now be 


barred by limitation 
and it is contended that, as the decree of 
the third Court was obtained at the in- 
stance of the opposite party, this result 
would be inequitable. This is not, however, 
a question which we can deal with in 
this case. We have, in this case, only to 
determine whether the order of the Munaif, 
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It was the duty of the peti- - 
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second Court, refusing to restore . the suit 
to the file was correct in law or not. We see 
no'reagon for holding that it was incorrect. 
The result, therefore, is that the Rale is dis- 
charged with costs, one gold mahur. 

Rule discharged 





MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 57 of “1910. 
March 14, 1910. 
Preseni:—Mr. Justice Miller and 
Mr. Justice Munro. 


In re SURATTI— Prisovear— APPRLLANT. 

Oriminal Procedure Code (Act V of 1898), 8. 297— 
Direction to jury—Failure to explain the. law to the 
jur y—Omission to explain the definition of robbery. 

When in a Seasions trial, the accased are charged 
with robbery, the omission on the part of the J adge. to 
explain to the Jury the meaning of the term robbery, 
vitiates the trial and a re-trial should be ordered in 
the case. 

Under section 297, Criminal Procedure Code, the 
Judge must explain to the Jury the law by which they 
are to be guided. 

Mari Velyan v. Emperor, 80 M. 44; 5 M. L. T. 392; 5 
Cr. L. J. 78, followed. 


Appeal against the sentence of the Court 
of Session of the South Arcot Division, in 
Case No. 2 of the Calendar for 1910. 

This appeal coming on for hearing after 
ser vice of notice on the appellant and Coun- 
sel not appearing on his behalf, the Court 
delivered the following 

Judgment.—The Sessions Judge has 
not explained to the Jury what 18 meant by 
the offence of robbery. 

It has been held inthis Court in a case very 
similar to the present that under section 297 
of the Criminal Procedure Code, the Judge 
muat explain to the Jury the law by which 
they are to be guided and that, if he fails to 
do so, the verdict must be set aside (Muri 
Palana wv., Emperor (1)). 

Following that ruling we are cinta aad 
to set aside the conviction and direct are-trial. 


Re-irial ordered. = 
(1) 30 M. 44,5 M. L. T. 399; 6 Or. L. J. 78. 2 
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AIYARU MUPPAN V., VELLAYA NADAN. 


MADRAS HIGH COURT. 
SECOND Civiu Appaat No. 645 or 1907, 
. November 12, 1910. : 
Present: —Sir Ralph Benson, Judge, ‘and ‘ 
Mr. Justice’ Krishnaswamy Aiyar. 
e AIYARU MUPPAN ——APPELLANT 
VETSUS 
VELLAYA NADAN axD OTHERS 7. 


- ‘—>RESPONDENTS. 

-Misjoinder of causes of action—-Suit in ejectment— 
Plaintiffs owning separate parcels of land—Trespass— 
Title by adverse possession—Irregularity —Oivil Proce- 
dure Code (Act XIV of 1882), «. 578—Oivil Procedure 
Code (Act V of 1908), 8. 99. 

Where plaintjffs, four in number, who owned 
and enjoyed separate parcels of land, ‘sued to eject 
defendants alleging that they trespaased on the 
lands at the same time : 


Held, (1) that the suit was bad for misjoinder of | 


causes of action. 


Each person being separate in the eye of law, 
any act of the defendant affecting the separate right 
of each, gives to each a sepurate cause of action. 
When the right of each plaintiff is separate, the 
cause of action must be held to be separate, al- 
though defendants have trespassed on the property ~ 
at the same time, 

Smurthwaite v. Hannay, (1894), A. O. 404; 68 L. J. 
JB. 787; 6 R 298; 71 L. T. 157; 43 W. B, 113; 7 Asp. 
. 0. 485; “ Subramania Ayyar v. King- Emperor, 25 
61; P. and O. Company v. Toune Kijimz, (1895) 

JA. O. 661; 64 L. J. P. O. 146; 11 R. 608; 73 L. T. 
8 Aap. M. C.-28; Carter v. Rigby F Oo., (1896) L.R. 

B. 113; 66 L. J. Q B. 837; 74 L. T. 744; 44 W. RB. 
586; 60 J. P. 591; Ramanuja v. Devanayaka, 8 M. 361; 
Ali Serangiv. Beadon, 11 C. 524 and Saliman Bibi y. 
Sheikh Muhammad, 18 A. 181, referred to. 

Rup Narain v.- Gopal Devi, 36 I. A. 103; 8 Ind Oas.’ 
882; 6 A. L. J. 567; 10 O. L. J. 58; 13 0. W. N. 920; 5 
M. L. T. 423; 11 Bom. L. R. 883; 34C. 780, 19 M. L. J. 
548; 93 P. B, 1909, distinguished. 

(2 ) that the misjoinder was not á mere an 
ity that was cured by section 578, Civil’ prove: 
dure Oode.(Act XIV of 1882); 

(3) that the misjoinder was such as to have 
' prejudiced the defendants; 

(4) that as the plea of misjoinder’ was not raised 
in the written statement or at the settlement of 
issues, the sult was not liable to be dismissed. 
` The suit was remanded for findings as to the 
title of each of the plaintiffs. 


e second appeal against the decree of the 


Subordinate Judge’s Court of Madura East, in 


against the decree of the Court of the Dis- 
trict Munsif of Manamadura, in Original Suit 


“No. 15 of 1904. P 


Mr. Seshagiri Aiyar, for the Respondent. 

Judgment. —lé is found by the Sab- 
ordinate Judge that the Ist plaintiff and 
plaintiffs Nos. 2 to 4-are divided in interest, 
and have been in possession of separate por- 


tions of the disputed land. The plaintiffs 


541 of 1905.. presented ‘ 
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allege title under a sale in 1878, This was 
negatived by the District Munsif. But the 
Subordinate Judge without finally deciding 
that question has found a title by adverse 
possession for more than 12 years in their 
favour. It is argued for the appellant that 


- the suit is bad for misjoinder of causes of 


action. The ist plaintiff and plaintiffs Nos, 2 
to 4 claim different lands and their title as 
found igs by adverse possession of their resnec« 
tive portions. Theinjury to’ their rights is 
by the defendants’ trespass. Althongh the 
trespass might have been ab the same time, 


‘the right being separate, the cause of action 


must be held to be separate. The authorities 
cited by Mr. Rangachariar aré*decisive of the 
question. ‘The decision of the House of 
Lords in Smurthwaite v. Hannay (1), referred to 
in Subramanita Ayyar v. King-Emperor(2)and 
in P. and O Oompany v. Tsune Kijima(3), are 


clear authorities in support ofthe appellant's 


contention. Each person being separate in 
the eye of the law, any act of the defendant 
affecting the separate right of each gives to 
each a separate cause of action. The same 
principle was laid down in Carter v. Rigby and 
Company (4). For Indian cases, we, may refer 
to Ramanuja v. Devanayaka (5), Ali Serang 
v. Beadon (6) and Salima Bibi v. Sheikh 
Muhammad (7). The decisions cited by Mr. 
Seshagiri Alyar, who appeared for the respon- 
ents, are'not in point. They. are all cases 
either of common title or alternative claims 
arising uponone event. Reference was made 
to the recent decision of the Privy Council 
in Rup Narain v. Gopal Devi (8). It was 


-a Suit by reversioners in respect ofalienations 


by the widow. Their Lordships of the Judi- 


‘cial Committee were disposed to regard the 


cause of actionas one. Buteven if it was 
more than one, they were inclined to hold 
that section 578 of the Civil Procedure Codo 
of 1882, cured the irregularity in the joinder 


“of several causes of action, for the parties 


(1) (1894) A. C. 494, 63 L. J. Q. B. 787; 6 R. 209; 
71 L. T. 157; 48 W. R. 118; 7-Agp. M. O. 485. 

(2) 25 M. 61. - 

(3) (1895) L. B. A. C. 6681; 64 L.J. P.C. 146; 11 
R. 508; 78 L. T, 87; 8 Asp. M. C. 23, 

(4)-(1808) L. R. 2 Q. B. 113; 65 L. J.Q. B. 537; 
T4 L. T. 744; 44 W. R. 566; 60 J. P. 681. _ 

5) 8 M. 861. 

8) 11 0. 524. 

7) 18A. 181. - 

8) 86 1. A. 108; 3 Ind. Cas. 882; 6 A. L. J. 567; 10 
O.L. J. 88; 18 O. B a T. 428; 11 Bom, 
L. R. 888; 86 O. 780; 19 M JL. J, 848; 93 P. B. 1909, 
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had not been ‘prejudiced on the merits. 


Assuming this to be a pronouncement by. 


that tribunal that all misjoinder of canses 
of action could be cured under section 578, if 
there was no prejudice on the merits, a pro- 
position to which we are not prepared to as- 
sont in the face of Smurthecatte v. Hannay (1), 
where the misjoinder was described by Lord 
Herschell, as mach more than a mere irregu- 


larity and it was quoted with approval: by - - 


their Lorships in Subramanta Ayyur v. King- 
- Emperor (2). We are still inclined to think 
that the defendants must be held to have 
been prejudiced by the joinder-of the causes 


of action. 
lt is suficient to draw attention to the 


, fact that the evidence of’ adverse possession , 


“by the lst plaintiff would not be evidence of 
adverse possession in favour of plaintiffs Nos. 
2 to 4 and vice tersa. The Subordinate Judge 
has considered the whole of the evidence as 
to adverse possession as bearing on the rights 
of all the plaintiffs. Exhibits B and D which 
relate to the Ist. plaintiff’s lands would 
have no bearing on the possession of plaintiffs 
Nos. 2 to 4. We hold, therefore, that there 
has been a misjoinder of causes of action and 

that the defendants have been materially 
prejudiced by such -misjoinder. But we do 
not think that we are bound to dismiss the 
suit on that account. The plea of misjoinder 
was not raised inthe written statement or at 
the time of the settlement of issues. An 

. additional issue was framed on that question 
on the 24th February 1905, when the plain- 
tifa lst witness was under examination. 

Moreover, section 99 of the new Codeap- 
plies to this case. We think the interests of 
justice will be sufficiently met ‘by directing 
the Subordinate Judge to return fresh 
findings on the question of title by adverse 
possession in the Ist plaintiff, and plaintiffs 
Nos. 2 to 4 separately as, regards the lands 
respectively claimed by them. The findings 
will be returned onthe evidence on record in 

Seven days will be allowed for 
- filing objections. 
Oase remanded. 
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CALCUTTA HIGH COURT. 
Crvi Rue No, 3930 or 1909. 
February 18, 1910, is 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
Rai MOHAN SHAHA—Praintire— e _ 
PETIIIONER 
CETEUS 
LAKSHU KARIKAR—-DEFENDANT— 
Oprosıre PARTY. ; 
Inmitation Act (XV of 1877), 6. 20— Interest, pay- 
ment of—Payment of principal and interest—Saring of 
lymnitation. 

Wherea certain amount was paid on accountof prin- 
cipal and interest and it was not specified how much 
was for interest and how much for principal Held, 
that the payment was a payment of interest 
as stich, so as to attract the consequences for 
which provision is made in section 20 of the , Limit. 
ation Act 

Subraya v. Pakaya, 4 Bom. L. R. 281, followed. 

- Hanmantmal v. Ramba Bar, 3 B. 198 and Damodar 


‘v. Bas Jankiıbarn, 5 Bom L. B. 350, distinguished, 


- Rule against the decree of the Second 
Munsif of Manikgunge, passed in the exercise 
of his powers of a Court of Small Causes, and 
dated June 21, 1909, dismissing the peti- 
tioner’s suit as time-barred. 


Babu Upendra Lal Roy, for the Peti- 
tioner. ' 


Judgment. —We are invited in tbis ` 
_ Rale to set asid a deecree of the Small Cause ` 


Court at Manikgunge, by which .the suit 
of the petitioner has been dismissed as barred 
by limitation. The plaintiff sued to recover 
money due ona bond for Rs. 50 alleged to 
have been executed in His favour by the 
defendant on ‘the 23rd March, 1905. The 
debt carried interest at the rate of Rs, 1-9 
per cent. per month and was made payable 
on the 16th November 1905. The suit was 
commenced. onthe 18th March 1909, Tha 
bond which was produced in Court and 
was admitted by the defendant, showed on 
the face of it an endorsement of a payment 
of Rs. 36 alleged to have been made on the 
20th March 1908. The defendant in his 
statement before the Court also admitted 
the payment, but he alleged that the plain- 
tiff bad at the time consented to give up 
his claim for interest and to limit his claim 
to the principal amount. He urged, therefore, 
that only Rs. 14 was- due, but pleaded 
that the claim was barred by limitation, 
On the date of the final hearing, the defen- 
dant asked for an adjournment, which was re- 
fused, he thereupon did not defend the suit: 


f> 


„is “not quite intelligible. 
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But éhe Small Cause Court Judge dismissed » 


the suit on the ground that the claim seemed 
to have been barred by limitation, and in 
support of this view observed as’ follows :— 
“There was an endorsement on the back 


of the bond but it was not signed, the ` 


plaintiff's witness and gomashia stated 
that the payment was for principal and 
interest, and so the payment did not rave 
the bond from baing time-barred.” This 
What the learned 
Judge apparently meant was that as the 
sum of Rs, 345 was paid om account of prin- 
cipal and interest and it was not specified 
how much was for interest and how much for 
principal, there was no payment on account 
of interest as such, within the meaning of 
section 20 of the Limitation Act. This view 
is obviously untendble. The witness ex- 
amined on behalf of the plaintiff stated that 
the payment was made ou accountof prin- 
cipal and interest. In fact on the date 
ofthe alleged payment, Rs. 28-2 was due 
on account of interest. Consequently a 
part ofthe Ra. 36 paid must be taken to 
have ‘been made and applied in payment 
of interest and the remainder, in part pay- 
ment of principal. Under these circum- 
stances, we must hold that there has been 
a payment of interest as such by the person 
liable, so as to attractthe consequencea for 
which provision is made -in section 2) of 
the Limitation Act. This view is sapported 
by the cise of Subrayı Kamati v. Pakaya (1), 
which is precisely in point, and is distingaish- 
able from the cases. of Hanmuntmal Motichand 
v. Ramba Bat (2) end Dimodir Ramchander 
Bapat v. Bai Jun'ibai (3), where indefinite 
payments on general account made it im possi! 
ble to say that a payment had been made in 


respect of interest as such. The sait is, there? 


fore, not barred by limitation. 

Theresalt isthat this Rule is made abi 
solute and the decree of the Court below set 
asidg. The claim of the plaintiff is decreed 
with costs both here and in the Court below, 
but the decratal amount will not carry any 
interest. Woe assess thé hearing fee in this 
Court at one gold mohur. 

F Rule madelabsolule. 


2) 3 B. 198. 


1) 4 Bom. L. R. 231. 
8). 6 Bom. L. B. 350. 
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INDIAN CASAS, 


ALLAHABAD HIGH COURT. 
Letrers Patent appgat No. 63 ur 1909. . 
| January 27, 1910. 

Present :—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
DORL AND OTHERS —PLAINTIPPS—ÅPPELLANT3 
TEVvEuUsS 


JIWAN RAM—Derenpant—ResponDenrt. 

Pre-emption—WalJib-ul-ars — Construction— Custom 
or contract—Partition—No new Wajib-ul-arz prepared 
— Effect of —“Hissadar deb,” meaning of. 

The wajzib-ul-arz of an undivided village contained 
the following provision as to pre-emptors: “first, to a 
near sharer (htssadar karibi) and secondly, to another 
sharer in the village (dusrehissadar deh). Tho village 
was subsequently partitioned into several mahals. No 
new 10a7ib-ul-arz was prepared atthe partition. The 
plaintiff was a co-sharer in one of the mahals but was 
nota sharer in the mahal in which the property pur- 
chased was situated. The vondeo was a stranger 
to the village: 

Held (per ianei, 0. J), that tho words ‘hissadar 
deh, in the absence of any qualifying language, meant 
a sharer in the village, that subsequent partition had 
no effect to limit its meaning, and that the plaintiff 
who was a sharer in the, village could pre-empt as 
against the stranger vendee in spite of the partition. 

Dalganjan Singh ve Kalha Singh, 22 A. 1, dis- 
tinguished 

Hahib Ali v. Fatima Bibi,6 A. L J. 958, 82 A. 63; 
4 Ind. Cag. 138; Mithu Lal v. Muhammad Ahmad, 
A. W. N. (1899) 19, Abdul Hat v. Nam Singh, 
20A 94,. Mots Sah v. Musammat Goklee, 1 B. D. 
A N. W. P. 6506, Gokai Singh v. Mannu 
Lal, TA. 772, Abas Ali y. Ghulam Nabi, A. W. N. 
(1891) 187, Mata Din v. Mahesh Prasad, A. W. N. 
(1892) 100, Ram -Din' v. Pokhar Singh, 27 A. 853; 
A. W. N. (1905) 97; 2 A. L J. 258; Auseri Lal v. Ram 
Bhajan Lal, 27 A. 603; A.-W. N. (1905) 115; 2A. L J. 
813, Gubind Ram v. Maisiah-Uila Khan, 29 A. 295; 
4 A. L.J. 187; A W. N. (1907) 39, referred to. 

Held, (per Banerji, J.), that the words “hissadar deh”, 
in the wajib-ul-arz, meant a co-sharer of the vendor 
and that as such the pre-emptor, having ceased to be 
a co-sharer of the vendor after partition had no right 
tó preempt. Dalganjan Singh v. Kalka Singh, 22 A, 
1, followed. 

Janki v. Ram Partab Singh, 28 A. 286;2 A. L.J. 833; 
A. W.N. (1806) 2, Abdul Hat v. Nain Singh, 20 A. 
94, referred to, 


Appeal under section 10 of the Letters Pa- 
tent, against the decision of Mr. Justice Aik- 

man, dated the 2nd April, 1909. 

Mr. Durga Oharan Banerjee (with him 


.Measrs. Govind Prasad, and Girdhari Lal), for 
` tke Appellants. 


Mr. J. N. Mukerjee (with him Mr. Sital 
Prashad Ghose) , for the Respondent. 


| Judgment. 


Stanley, C, J.—In this appeal is involved 
one of the vexed questions in regard to the 
right of pre-emption which frequently come 


~ 
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“before the Court. In the suit out of which 
it has arisen, the plaintiff-appellants claimed 
a right to pre-empt a sale to Jiwan Ram of a 
5 biswas share iz a certain village relying 


upon the provisions of the wajib-ul-ars of 1272 


Fasit, which, gave aright of pre-emption, first 
to'a near sharer (Aissadar hart!) and secondly 
to andther sharer in the village (dusre hissadar 
dekh), The purchaser is a strangerto the 
village. . The village was recently partitioned 
but no new wajib-ul-arz was framed on the 
eccasion of the partition. The plaintiff is a 
co-sharer in one of the makals into which the 
village is now divided but has no share in the 
mahal in which the property purchased by 
Jiwan Ram is situate. Outsidethe wujtb-ul-arz 


neither side producedany evidence. The wajib- — 


al-arz is prima facie evidence of the existence 
of the custom which it records and the only 
question is as to the true construction to be 
placed upon it. The learned Judge of this 
Court, from whose decision this appeal has 
been preferred, held overruling the two lower 
Courts that the case was “on all fours with” 
the case of Dalganjan Singh v. Kalka Singh 
.(1) and that the decision of the Full Bench 
in that case governs it. 
applicable, itis binding upon us and must be 
loyally followed, but let us see what was 
‘decided in it. The facts of it were these: 
——The sale which was sought to be pre.empt- 
ed was a saleof 7 dighas- of land in the 
village of Serai Sitam and the claim for pre- 
‘emption was based on the wajtb-ul-arz framed 
at the last settlement in 1880-1881. The 
portion of the wajtb-ul-arz relating to pre- 
‘emption is contained in Chapter IJ which ja 
headed ` as to the rights of co-sharers among 
themselves based on custom’ or agreement. ” 
Section 13 of the Chapter is headed“ ag to 
‘the custom of right of pre-emption,” and 
the clause embodying the right rans as 
follows:— If any hissadar wishes to transfer 
-his share (apna hissa) first, he will transfer it 
‘to his own brother, then to his nesr relatives, 
thirdly, to owners in the village who are 
partners in the same khata (malikan sharik 


khata), fourthly, to sharers in the village © 


(hissadaran deh). If none of these purchase, 
then he is competent to transfer it to any one 
he likes.” 

It was decided that in every case the ques- 
tion whether or how far a contract or a 
‘custom of pre-emption recorded in the 


- 


- (2224.1, . 


~ 
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wajib-ul-arz ofan undivided mahal wasstill 
in force or who is entitled to claim the benefit 
of it, was not capable of any absolute or 
invariable answer; that it depended in each 


_case upon the proper construction of the. 


-terms of the particular contract or the proper 
interpretation of the particular custom re- 
corded, assuming that there was no evidence 


of any intention on the part of the co-sharera | 
-at the time of partition to put an end to the 


contract or the custom; but that~there is a 
strong presumption against such claims for 
pre-emption when made after perfect parti- 
tion by persons who are no longer co-sharers 
of the vendor. ” 

No hard and fastrule, it will be observed, 
was laid down and the jadgment is of impor- 


tance more from the lncid review of the. 


authorities by the learned Chief Justice, Sir 
Arthur Strachey, and the guidance to be found 
in his judgment in dealing with questions of 
_pre-emption, than as a ruling which would 
govern individual cases. Ar my brother 
Banerji said in his judgment in it, “the 


question in each case is that of the construc- - 


tion of the nature of the particular custom or 
contract on which the claim for pre-emption 
is based, and whether the custom or contract 
can apply to the altered state of things which’ 
has come into existence since a perfect parti- 
-tion has been effected. ” 
_ Now let us look more closely into the facts 
of that case. In the first place, it will be 
observed that Chapter Il of the wajtb-ul-ars 
deals with the-rights of co-sharers among 
themselves. Similar words were held by my 
brother Banerji and myself in the case of 
Sahib Ali v. Fatima Bibi (2) to limit the 
meaning of the expression “ malikan deh” to 
co-sharers between whom and the vendor 
“there was the common bond of being co-sharers 
and that as the plaintiff’ was not a co-sharer 
with the vendor, she had no right of pre-emp- 
tion. The facts of that case were similat 
in fact to those in Dalganjan Stngh v. kalka 
Singh (1) and we disposed of the case ac- 
cordingly. - 
In the wajtb-ul-ars before us no- similar 
words appear. The heading of the glause in 
the wajtb-ul arz dealing with pre-emption is 
relating to the rightof pre-emption.” There. 
is no headivng to Chapter II in, which is 
embraced the words dealing with pre-emption. 
Nothing isto be found in it to qualify the 
(2) 6 A. L. J. 958; 82 A. 63; 4 Ind. Cas. 138, 
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plain and simple meaning of the words 
hissadar deh, namely; asharerin the village or 
person holding a share in the village area. 
But let us see what was the view expressed 
by the learned Ohiof J ustica in his judgment 


and «vhat was uctually decided in Dalganian - 


Singh’s case (L).. He refers to the heading i in 
the wajth-ul-arz in the Chapter on the view 


expressed by Mr. Justice Blair, that upon the- 


partition of a village into mahals, the old 
wajtb-nl-arz disappeared with a logal entity 
to whichit applied.’ He observes: “It appears 
to me to be incorrect to say that upon a 
perfect partition of a mahal, the wiyjib-ul-arz 
neceasarily disappears or ceases to exist. There 
is no such general rale of law.-” ‘Later ori 
he observes, “in the absence of any such new 
wajib-ul.- arz, the old wajrb-ul-arz remains in 
force except so far as its _provisions are 
‘inconsistent with the state of things which 


: the partition has created.” That, he observes, 


was expressly held to be “clear law ” by Mr. 
-Justice Blair in Mithu Lal v. Muhammad 
Ahamd Suid Khan (3). Thon he proceeds: 
“Tf thewajib-ul-arz as a whole is not necessari- 
ly abrogated by-a perfect partition, is there 
any more ground for holding that the pre- 
emption clause of it is so abrogated?” Then 
referring to some of the decisions which 
appear to lay down a general rule of law that 
after a perfect partition no claim for pre- 
emption can be succesefully made on the 
basis of tha old wajib-ul-ars, he observes: 
Others going to the sppositeextrems, appear 
to regard partition as a purely fiscal arrange- 
ment concerned exclusively with the collec- 
- tion of the Government revenue, and having 
no possible bearing upon any contract or 
custom of pre-emption.’ Then he remarks: 
“Both views appear to me equally open to 
the objection that they treat.as an abstract 
question of law what is.réally a question of 
athe -constraction of a particular contract or 
the interpretation -And application of a 
< particular custom.” “Again,” later on he 
observes, - 


a contract but records a custom, the question 


is still one of its true meaning, though in this . 


nse, cohsidering that the wording of the 
clause is, often the. composition of some igno- 


rant subordinate whose accuracy cannot be ~ 
assumed, the only safe course is to look to. 


the substance of the thing, and not to attach 


undue weight to the particular expressions 
(8) A. W. N. (1899) 19. 
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‘would be a misnomer. 


ae clause does not constitute ° 


19 


used.- The question is whether the custom is 
‘one which necessarily pre-supposes the 
continuance of the co-parcenary body exist- 
ing at the time when the clause was framed. 
If the custom recorded is one by which the 
right of pre-emption is confined to co-sharers 
of the then existing mahal, then it appears to 
me that it can no more exist in favour of 
others after the mahal and that particular 
co-parcenary body have been destroyed by 
perfect partition, than any other custom can 
continue after the class among which it 
has always. prevailed has perished. On 
the other hand, it is possible to imagine nr 
custom of pre-emption which does not de- 
pend upon the continued existonco of the 
undivided mahal and its co-parcenary body. 
A custom in favour -of the brothers or 
other near relatives of the vendor, might be 
an instance.” He-proceeds: “Again when 
a Settlement Officer records a custom of 
pre-emption in the wajrb-ul-ars of a new 
mahal created by perfect partition of an old 
one, what is that custom P It cannot be some- 
thing absolutely new or the word custom 
It must, therefore, be 
semething which existed before thenew mahal 
and before the partition, something, therefore, 
which existed in the time of the old mahal 
which has survived the partition, and which 


ig recognised as still applicable, within the 


new mahal.” From this language we gather 
that the view of the learned Chief Justice was 
that in each-particular case the Court is to 
ses whether the custom recorded is one which 
necessarily pre-supposes the continuance of 
the old co-parcenary body and that if it does 


-. pre-suppose the continuance of that body the 
'- custom can no longer prevail, 


but must 
perish upon perfect partition. Later on after 
referring to the decision in Abdul Hai v, Nain 
Singh (4) to the effect thatit would require 
very strong evidence to satisfy the Court that 
after shace-holders in a mahal had applied 
for and obtained partition and consequent 
separation of their interest from other share- 
holders in the mahal, they intended that the 
other co-sharers from whom they had separat- 
ed their interest should be entitled to come 
in and pre-empt in the new mahal and become 
again their co-sharers, the learned Chief 
Justice observes : © Some of these considera- 
tions obviously do not apply where the right 
is claimed after partition by persons who 


(4) 20 A. 84 
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having been co-sharers inthe undivided mahal 
are still co-sharers with the vendor in one 
‘of the separate muhals. Partition has not as 
regards ‘them made so radical a change, they 
are as closely united as before, though by a 
new bond ; there is stall the distinction be- 
tween them and strangers which it is the 
object of pre-emption to preserve.” If by the 
passage last quoted, the learned Chief Justice 
intended to convey that a custom whereby a 
sharer in a village is entitled to pre-empt a 
sale to astranger only prevails upou partition 
of the village into severa mahals so far as to 
allow of a right of pre-emption in the case of 
a sale of part of a makal in which the pre- 
em otor is a co-sharer with the vendor, the 
proposition is, in my opinion, open to objection. 
The effect of it would be to break up the 
custom into as many customs as there are 
mahals. This cannot be? A custom mast 
prevail in its entirety or not at all. Then he 
states: The inference which I drew is that 
while it depends in every case on the particular 
circumstances and especially npon the terms 
of the particular wajib-ul-arz, whether or how 
far ‘pre-emption can be claimed under it after 
a perfect partition, there is a strong presump- 
tion against such a claim when made by 
persons who are no longer co-sharers of the 
vendors.” 

Now it must be borne in mind that in the 
, wagib-ul-arz with which the learned Chief 
Justice was dealing the right of pre-emption 


was a right of co-sharers “among them-. 


selves. ” These words “among themselves” 
indicate that to enjoy a right of pre-emption 
_ the claimant must not merely be a sharer in 
the village which has been partitioned but 
there must be between him and the vendor 
this common bond, namely, that they ‘each 
own a fractional share of an integer made 
up of allthe shares held by each.’ As to the 
presumption which, in the view of the learned 
Chief Justice, existed against a claim for 
pre-emption made by persons who are no 
longer co-sharers of the vendors, any such 
presumption, whatever its strength be, must, 
as it seems to me, yield to evidence ; it has 
no place for consideration when there is clear 
evidence to rebut it. 

- Referring to the passage in the judgment 
in the case of Motee Sah v. Uusammat Goklee 
(5), namely, that an essential condition of 


the existence of a right of pre-emption is that 
(5) 19, D. A, N. W, P. 506, 
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the parties claiming such a right shall” be 
co-parceners in the same estate as those 
against whom- the claim is made, a relation 
between the parties which is extinguished 
by the very operation of proprietorship there- 
by established, the learned Chief Justice 
observed: “I infer that the wajib-ul-arz in that 
case confined the right of pre-emption to 
co-parceners of the vendor and that after the ' 
partition, the plaintiff was not such a ce- 
parcener inone of the new mhals. Upon 
that assumption the decision ‘was no doubt 
right. If, however, the passage means that 
whatever the terms of the wajib-ul-arz, nu one 
can in any case” successfully claim pre emption 
who is not a co-parcener of the vendor, it ts in my 
opinion too widely expressed.” Itis clear trom 


- this that the Chief Justice did not’ consider 


that in every case the claimant for pre- 
emption after partition must be a co-sharer 
with the vendor in the mahal in which the 
vendor has a share. i 

Referring to the case of Gokal Singh v. 
Mannu Lal (6), which was a case of pre- 
emption arising out of a contract, which 
gave the right of pre-emption to persons 
described in the reportas ` share- holders” 
or “ partners ” in the village, he observed :, 
“ It appears to me that the whole question 
was whether the plaintiffa when they brought 
their suit were co-sharers of the village with- 
inthe meaning of the contract. That depended 
on whether the pre-emption clause meant 


by co-sharers of the village all persons own- 


ing shares within any part of the village 
area, or all whose shares were co-extensive 
with the whole of that area, or all who 
whether in the whole or in part of the village 
were co-sharers of the vendor. If it had the 
first meaning, then the plaintiffs, being 
co-sharers of one of the mahals into which 
the village was divided, were entitled to 
pre-emption. KA 

It will be observed that the Chief Justice 
here recognizes that the expression hissad- fran 
deh was susceptible of the meaning that it 
embraced © all persons owning shares within 
any part of the village area.” Sabsequently 
in his judgment the learned Chief Justice 
quoted without disapproval the case of 
Abbis Ali v. Ghulam Nabi (7), in which 
Knox. J., held that the partition of avillage 
consisting of a single mahal into two separate 


mahala, in one of which the plaintiff aud the 
(6) 7 A. 772, (7) A. W. N. (1891) 187. 
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vendor were co-sharers and in the other the 


vendees was a co-sharer, did not render the 
previously framed ¢tvcajtb-ul-arz inapplicable 
and that- under it the vendes was equally 


entitled with the plaintiff as a'co- sharer of 
the vendor. 


‘He also cited the oase of Mata Din v. 


* Mahesh Prasid (8). Tn that case there was a 


village originally forming a single mahal and 


the twunb-ul-arz of which gave a right of 

pre-emption to hrssadaran not of the mahal 

‘but of the manzah. There was a perfect 
partition of the village into three mahals for 
each of which a new wajib-ul-arz was framed 
and in each ‘the pre-emption clause was 
copied verbvitm from the old wajib-ul-arz. At 
that time one of the new mah lis belonged to 
A single owner. Upon the sale of property iu 
that mahal a suit for pre-emption was brought- 
by a person who was a co-sharer in another 
of.the new mahale. Mahmood, J., held that 
the plaintiff was entitled to pre-empt asa 

co-sharer of the mauzah notwithstanding the 

partition and the fact that-he was not s co- 

sharer of the vendor in the mahal in which 

the property sold was situate. The comment 

ofthe learned Chief Justice upon this decision 

whether Mr. Justice Mahmood's conclu- 

giong in that particalar case were correct or 

not. I cannot doubt that his method of decid- 

ing it upon the construction of the contract 

contained in the wgjib-ul-arz was the right 

one.” This, it ia to be observed, was-the case 

of.a right of pre-emption existing by contract 

aud not by custom, but it is useful as a guide 

in the case.of a claim for pre-emption exist- 

ing by custom. 


Then later on he commented upon the case 
of Mithu Lal v. Muhammad Ahmad Said Khan 
(3), which was decided by Blair and Aik- 
man, JJ. The suit in that case was based on 
a pre-emption clause recording a custom of 
pre-emption in favour of co-sharers in the 
village. The village was, atthe time when 
the wajrtb-ul-ars was framed, an undivided 
mahal. It-was afterwards divided by perfect 
partition into two separate mahals and no new 
wajtb-ul-ars was framed. The plaintiffs and 
the vendors were co-sharers-in the mahal in 
which the’ property sought to be pre-empted 
was situate. The vendee was sole proprietor 
of the other mahal, his only connection with 
` the other being that he owned init os 


_ (8) A. W.N, (1892) 100. 
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village.” 


the Land Revenus Act, 


‘af 


- rent-free land. The Court held in substance 


that the old wajib-ul-arz and the old custom 
still remained in force in so far as they were not 
inconsistent with the state of things created 
by the partition. The Chief Justice says as 
to this that the. Jadges took for granted that 
‘“co-sharera in one of the separate mahals 


-wereco sharerain the village within the mean- 


ing of the wajrb-ul-arz”’ but did not discuss the 
question, Then he observes: “AU depends 
on what the wajib-ul-arz meant by ‘co-shurers 
in the village.’ If it included all persona 
who might thereafter be co-sharers in any 
part of the-village,, the decision was right. 
If it meant all persons who were co-sharers 
in the entire undivided village for which the 
wajtb-ul-are was framed, the decision was 
wrong, for the plaintiffs after the partition 


-were no more co-sharers of the village in 


that sense than the defendant vendee. Ax 


‘a matter of fact the only co-sharers in the 


village at the- time when the wajib-ul-arz 
was framed were co-sharers of the undivided 

Then he refers to the question before the 
Fall Bench, namely, whether the plaintiff was 
a Atssadar deh within the fourth category 
of pre-empwrs, and dealing with the con- 
tention that “Atssadar” did not in the wajib- 
ul-arz in question-mean a co-sharer of a mahal 
inthe sense in’ which that term is used in 
bat merely ‘the 
holder of a share,’ he observes: “ According 
to this argument a ftssadax deh merely 
means one who owns or holds a share within 
the area of the village. If that is the 
meaning, then notwithstanding the partition 
the plaintiff is entitled to pre-emption, for the 
deh or village still remains and he is still a 
hissadar, or owner of a share, within its 
area.” On the other hand, he observed, “if 
htesadar means not merely the owner of 
a share but a co-sharer, and htssadar deh 
means a co-sharer of the entire village for 
which the wajtb-ul-arzs was framed, then as 
the effect of the perfect partition was to 
destory the class of Atssardaran deh alto- 
gether, neither the plaintiff nor any one else 
can now claim pre-emption as a member 
of it.’ Then he explains that the word 
Avesadar used in the wajib-ul-arzs under con- 
sideration by the Court “ought to be con- 
gtrued in the same sense as the same word in 
the opening words of the clause,” namely, “if 
any hissadar wishes to transfer his share, 
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apna hissa.” In view of the fact 'that- the 
word Asssidar is there used-without the word 
deh, he was of opinion that hissidir meant s 
co-sharer and not merely a sharer in the 
village. No such qnalifying wurds areto be 
found in the warb-ul-arz before us. -Mr. 
Justice Aikman, in his judgment in Dulganjan 
Singh's case(1), pointed ont that the claim of 
the plaintiff was-.based on the clause in the 
wajib- ul-are which occurs in a Chapter deal- 
- ing with the rights of co-sharers among them- 
selves. I now gather from the language 


.. , ofthe learned Chief. Justice that his view 


was thatin the case of a right of pre-emption 
existing by cistom, the right must, after per- 
| fect partition, continue to prevail in its 


entirety, or else be treated as having fallen. 


into abeyance, or as having been extinguish- 
“ed. I find in itno support for the proposition 
that a custom ôf pre-emption can be treated 
a8 liable to modification, by perfect partition, 
- thatis, that it ‘must be held to be subject 
` to such modifications as were rendered neces- 
Bary by-the partition’ It is further clear 
from the language of the Chief Justice that 
his view, in which the other members of the 
Court concurred, was that the question how 


-` fara custom of pre-emption. recorded in the 


- wajtb-ul-ars. of an undivided mahal was stillin 


force or who was entitled to claim the benefit 


fit, depended in each casenpon the proper 
juterpretdtion of the particular custom rècord- 
‘ed. He attempted tolay down no rigid rule 
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on the subject bat on the , contrary carefully - 


abstained from doing so. In Dalg mjan Singh's 
~ ‘case(1),akey to the meaning of the wajib- ul-arz 
was found in the heading to the portion of 
jt relating to pre-emption, namely, ` ‘as to the 
rights of co-sharers among themselves based 
on custom or agreement.” “The words “eo- 
sharers among themselves” indicate that not 


sharers in the village merely, but co-sharers ` 


‘in the village between whom the common 
bond exists, namoly, that each owns a share 
‘of au integer made up of the shares held by 
. ll,,was intended. In the case of Nahih 
- ‘Ali v. Fatima Bibs (2), to whichI have already 
referred, for similar reasons the ruling in 
: Daanan Singh's case (1) was applicable and 
"was followed by myself and my brother 
Banerji. i 

_ In the case of Ram Din v. Pokhar Singh 
- (9), the custom of pre-emption relied upon 


` ran as follows:—‘‘Ifa co-sharer is desirous of 
(0) 27 A. 553; A. W. N. (1905) 97; 2 A. U. J. 263, 


Pe 


—sharer at all ina village. 





+ ~ 


transferring his-.share, he shall tra 
it first to his near relative and ne) 
sharers in the village (hissadar deh), 

then on their refusal, he may mortgage o 
it toany one he likes.” It was held by 
brother Banerji, and I think rightly, 
upon a true construction of the w2itb-1 
coupled with a clanusein a later twajrb-2 
to the effect thab the parties accepted 
right of pre-emption, the two- docur 
amounted to a record of a custom of 
emption prevailing in the village and tl 
near relative need not also be a co-sl 
It was contended before him that a 
relative could not pre-empt unless he 
also a co-sharer. My brother Banerji rex 
this contention observing that such a 
struction could only be justified by 

ing into the wajrb- ul-arz words which 
not appear in it. “Under that docuw 
he observed, ‘pre-emptors-of the first- 


‘are near relatives withont any qualifie 


and pre-em ptors of the second class 
oo-sharers inthe village. -If the inte 
had been that pre-emptors of the. first 
must also be co-sharers, nothing could 
been easier than to insert appropriate ' 
to indicate that intention. As the wajib- 
is worded it is only near relatives, wh 
they are co-sharers or not, who come 1 
the category of pre-emptors of the first o 
This case is an illustration of a © 
whereby a party enjoys a right to pre 
whois not a co-sharer with the vendor 
Why shou 
the same consideration apply to the 
of a hissadar karibi, that is, a relative 
is a sharer. in the village? If a co: 
bond is found. in the one case in relatio: 
why, I ask, should not in the other a 
mon bond be found in membership-o 
village community coupled with relatior 
Why should the additional ‘condition b 
posed,. namely, that the-pre-emptor mi 
a co-sharer with the vendor P 

In ‘the case of Ausert Lal v. Ram b 
‘Lal (10), in which on partition ofa v 
into two separate mahals the provisions c 
former wujth-ul-arz which recorded ac 
of pre-emption as existing in favour of,an 
others, sharers in the village (Aéssadar 
were, copied verbatim into the wajzb-ul- 


_each of the new muhals, it was held by J 


Sir William Burkitt and myself ` that 
(10) 27 A. 602 A. W. N. (1908) 116; 3 A. L. 


Vol. Vid 


DORI V. JIWAN RAM, 


shayer in the village was entitled to pre-empt_ 
a sale of property situate in one of the: new 
mthals in which-he had no “share. Sir 
William Barkitt was a member of the Bench 
which decided Dalganjan Singh's case (1). 
Now let us see what is the language in 
«which the custom in the case before us is set 
forth-in the w t#b-ul-ars, The custom is that 
if a sharer (Atssadar) wishes to sell his hakeat, 
then he shall do so first to a near sharer 
(hissadar karib) and if he shall refuse then to 
another sharer in the village (dusre hAissadar 
deh). There is nothing whatever to be foundin 
the twajtb-ul-arz, so far as I have been able 
to discover, to qualify the meaning of the 
expression Arssadar deh, and as I have said. 
there is no evidence outside the twojtb- 
ul-arz to furnish us with ‘any guidance. 
Deh means a definite area of land with 
houses upon it. Its equivalent “mouza 
is defined in Wilson’s Glossary as “one 
or more clusters of habitations and all 
the land belonging to their proprietary 
inhabitants.” Every one who owns a portion 
of that area has a share in the village and is 
a hissadar. Hissadar primarily means “one 
who owns a share, Azssa.”’ In the pre-emptive 
paragraph a preferential right of pre- 
emption is given to Atssadar karib and in case 
of his refusal, ‘to another’ 
deh). The word “another” furnishes a key 
to the meaning of Azssadar as used in 
the earlier part of the paragraph. That 
meaning is ‘“sharer in the village.” The 
paragraph amplified would run thus:— If 
any sharer in the village (Aissadar) wishes 
to sell or-mortgage his kalal, he must do so 
first to a sharer in the village who is a rela- 
tion (hassadas karib) and in case of his refusal 
to another sharer in the village (Atssadar 
deh). In this wajtb-ul-arz, there is no such 


- context to be found as in Dalganjan Singh's 


case (1) rendered the meaning of co-sharer’ 
appropriate to the word frssadar, The 
custom i in this case agprung up at a time-when 


“presumably it was notin the contemplation 


of the sharers inthe village that the village 
would be broken up into distinct parcels by 
partition. - The meaning of the expression 
hissadar deh mennt in the eyes of the PUNENTE 
a sharer in the. village. 

What then is the effect of perfect partition 
upon a custom under which the sharers in 
a village are entitled -to pre-empt? The 
old custom cannot be treated as capable of 
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(dusre hissadar 


modification- to meet the altered circum- 
stances. A custom must not merely bo 
ancient but it must be continuous, uninterrupt- 
ed, uniform, certain and definite. Unless 
the effect of partition is to extinguish the 
custom, it must- prevail in its entirety. If 
we qualify the expression Alssadar deh as used 
in the wajib-ul-orz by a condition that a 
hissadar who claims a right of pre-emption 
must bea co-sharer in the mahal in which 
the property sought to be pre-empted ia 
situate, we shall be altering and modifying 
the custom. It appears to me, therefore, 
that the custom must prevail in its entirety 
or not st all. Now the custom in this caso 
is not one in my opinion which necessarily 
pre-supposes the continuance of the village 
as an undivided vilage—no more than did 
the custom which was the subject of cou- 
sideration in the case of Ham Din v. Pokhar 
Singh (9). Theobject of a custom of pre- 
emption is to exclude strangers from parti- 
cipation in the ownership of a village or other 
area. There is no reason why.a custom, such 
as that which is recorded in the 20797b-ul-arz 
in the present case, should be treated asg 
oxtinguished upon partition of the village into 
separate nahals. The -sharers in each of the 
new mahals continue to be sharers -in the 


-village and there is still the common bond 


between them that they are sharers in the 
village. 

The learned Judge from whose decision 
this appeal has been preferred, in overruling 
the decision of boththe lower Courts, stated 
that the case was exactly on sll fours with the 
case of Dalganjan Singh v. Kalka Singh (1). 
I.thihnk that l have shown. that this is not 
so inview of the fact that there is to be 
found in the wajtb-ul-arz in that case language 
which qualified the meaning ot the expression 
hissadaran deh. The question before us 
nearly resembles that which was decided by 
my brother, the late Sir William Burkitt and 
myself in Auseri Lal y. Ram Bhajan Lal (10). 
The learned Judge does not allude to that 
lecision but he quotes the following passage 
from a judgment which I delivered i in Gobind 
Ram v. Masiah-Ullah Khan (11):—“ As was 
remarked,” he observed, “in that case the 
custom which prevailed in this case was 
one which gave a right of pre-emption to 
persons between whom there was the common 


bond that they each owned. a share of an 
(11) 29 A. 205; 4 A. L. J. 187; A. W. N. (1907) 39, 
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undivided village, and when this common 
bond was severed by partition the custom 
ceased to be applicable.” This is not a 
complete quotation. The important words 
which introduced the words quoted by the 
learned Judge are omitted by him. These 
words are It may be said that” and the 
passage coupled with the succeeding passage 
| in the judgment was intended to show that 
the plaintiff was on the horns of a dilemma, 
namely, that if he contended that the cestom 
which he relied on was one which gave 8 
right of pre-emption to,persons between 
whom there was the common bond that 
they each owned a share of an undivid- 
ed village, then his suit failed inasmuch as 
in that case the custom had ceased to be 
applicable; but that if on the other hand, 
the custom still prevailed, then the vendees 
respondents stood on the same level as regards 
pre-emption as the plaintiff, and in either 
view the plaintiff’s suit failed. A perusal of 
the entire passage sows what was intended 
to be conveyed. Itappears to me that the 
learned Judge imposes aheavier burden on 
the decision in Dalganjan Singh's cisel), than 
it was intended to bear. Ln it, the particular 
wajib ul-arz before the Court was construed 
and stress was laid upon language used in it 
which was held to support the decision 
arrived at. - No such language is to be found 
in the wajtb-ul-arz before um We have not 
gothere the words apna hissa” unaccompanied 
by. the word “deh.” We have no such 
heading to the Chapter in which the clause 
as to pre-emption 18 included as was found in 
Dalganjan Singh’scase(1) namely, ‘rights of co- 
sharers inter se.’ We havesimply to interpret 
the words Atssadar deh as they appear in the 
wajeb-ul-arz without qualification. The 
terms “hissadar deh” are clear and un- 
ambiguous, and mean a sharer in the village. 
Partition as regards such sharers has not 
made a radical change; they are as closely 
united as before; and there is still the 
distinction between them and strangers which 
it isthe object of pre-emption to preserve. 
The common bond of membership in the 
village community still subsists. Whatever 
presumption there may be against a claim 
for pre-emption when advanced by a person 
who is no longer a co-sharer of the vendor, 
no such presumption ought, in my opinion, 
to be allowed to prejudice or affect clear, 
unambiguous and unqualified words such as 
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are to be found in th wajib-ul-arz before u Ih 

my opinion the learned Judge of this Court 

was wrong in overruling the decisions of the 
lower Oourts. 

In coming to this conclusion I am guided 
by the language of the judgments in 
Dalganjan Singh's case (1) and am in no * way 
questioning the authority and binding nature 
of that decision. In the wagrb-ul-arz, then 
before the Court, language was found which 
led the Coart to hold that hissadar meant Wa 
co-sharer. In the wagjib-ul-arz before us 
there is no such qualifying language and we 
have, therefore, only to interpret the words 
hissadar deh according to their strict, plain, 
common meaning. This meaning I take to 
be a sharer in the village. 

I would, therefore, allow the appeal, set 
aside the decree of the learned Judge of this 
Court and restore the decree of the lower 
appellate Court. 

Banerji, J.-L agree. with Mr. Justice 
Aikman that this case cannot be distinguished 
in principle from the Fall Bench decision in 
Dalganjan Singh v. Kalka Singh (1). nthat 
case the following propositions were laid 
down i 
(1) Where on the partition of a muhal, 

no new wajib ul-arz has been 
framed for any of the new mahuls, 
a custom or contract of pre-emption 
recorded in the wajib «l-arz before 
partition does not necessarily come 
to an end and cease to have effect 
and operation. 

(2) The question whether or how fara 
contract or a custom of pre-emption 
recorded in the wajrb-ul-arz of the 
undivided mahal is still in force, 
or who is entitled to claim the 
benefit of it depends in each case 
upon the proper construction of the 
particular contract or custom. For 
example, if a contract of pre- 
emption contained an express 
covenant to the effect that persons 
entitled to pre-emption would not 
be deprived of their right by a 
perfect partition of the mahal, the 
right would not be affected by 
partition. Again,if a brother or 
other relative, who is not 2 co- 
sharer, has the right of pre-emption, 
a partition of the mahal would not 
affect his right. Another instance. 
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° may be a case similar to that of 
` Janki v. Ram Partab Singh (12), 
where before partition ashare-holder 
inone mahal had the right to pre- 
empt property situate in another 
mahal, 

There is a strong presumption 
against aclaim for pre-emption when 
itis made after perfect partition by 
persons who are no longer co-sharers 
we 3 of the vendor, and where’ the 

language of the swajtb-ul-ars ‘is 

ambiguous this presumption may 

be conclusive. This view was also 

held by Knox and Aikman, JJ., in 
Abdul Hat v. Nain Singh (4). 

The learned Judges constituting the Fall 

Berch then proceeded to consider whether 


‘the custom recorded in the wajrb-ul-arz relied - 


upon in that case was applicable to the 
altered state of things which arose after 


partition and answered that question in the ` 


negative upon a true construction of the terms 
of the twajtb-ul-arz. The provisions of the 
-wajtb-ul-arz of 1272 Fasls. on which reliance 
is placed in the case before us are, in my 
opinion, substantially the same as those of 
‘the wagtb-ul-arz in the Full Bench case and 
must be construed in the same way.: The 
wagib-ul-ars of 1272 Fasli provides as 
follows:— lf any Atssadar wishes to sell or 
mortgage:his hakiat (right), he should first 
inform his near share-holder and on their 
refusal, his other co-sharers in the village 
(dusre hissadaran deh) and sell or mortgage 
for proper price”. 
Singh v. Kalka Stngh (1), the terms of the 
wajtb-ul-arz, as set forth in the judgment of 
the learned Chief Justice, were these:— If 
any Atssadar wishes to transfer his share 
(hissa), first he will transfer it to his own 
brother,...fourthly, to the Arssadar deh.” 
The question in that case, as in this, was’ 
whether a person, holding ashare in the 
village but not in the same mahal as the 
‘vendor, had a right of pre-emption after the 
partition of the village. The learned Ohief 
Justice, Sir Arthur Strachey, who delivered 
the principal jadgmext in the case, held that 
the words hissadar deh in that wajib-ul-arz 
`- meant “ a oo-sharer ofthe undivided village 
‘for which the wajtb-ul-ars was framed”. 
And he came tothis conclusion upon, as he 
says, two main considerations.” The first 


(32) 28 A, 286; 2A, L. d. 833; A. wW. N. (1906) 2. 
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' particular sub-division of the village. 
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was that “the word hissadaras used in the 
fourth category of .pre-emptors (hissudaran 
“deh) must be construedin the same sense as 
‘the same word in the opening words of the 
clause if any Atssadar wishes to transfer his 
share.’ He then held that the opening words 
of the clause meant * if any co-sharer in this 
mahal wishes to transfer his share therein” 
and that “the subsequent words Adssadaran 
deh’ mean ‘co-sbarers of the undivided village’ 
not ‘owners of shares in any sub-division of 
the village.” The second consideration which 
led him’ to come to the above conclusion is 
thus stated in the judgment: “We are inter- 
preting and applying a particular custom of 
which the plaintiff claims the benefit. In 
considering who is entitled to the benefit of a 
custom, it is essential to see who are the 
persons among whom it has in fact habitually 
prevailed. It cannot be claimed by any one 
who is not a member of the class thus 
determined. Now there can be no doubt as 
to what was the class of persons who at 
the time when the wajtb-ul-arz was framed, 
habitually exercised the right of pre-emption 
by virtue of the custom. They were the co- 
Sharers of the undivided mahal which the 
village Serai Sitam then formed and no 
others. There was no distinction between 
share-holders in the village and co-sharers of 
the entire. village; there was only a single 
class of co-sharers. That is the only class 
among whom the custom actually prevailed, 
and to whom, therefore, the right belonged. 
It is now sought to apply the custom for the 
benefit of the plaintiff. who stands in a totally 
different relation to the village, to the vendor, 
and to the property sold. He is nota co- 
sharer of the entire village. He is not a 
member of the class who exercised the right 
of pre-emption at the time when the custom 
was recorded. He isa member of aclass 
which only came into existence through the 
partition of persons who have shares in a 
He is 
not even aco-sharer of the vendor. To allow 
him to pre-empt under the old wajib-ul arz 
would be, in my opinion, to change the custom 
while professing to apply it.” Ut iR thus 
clear that the basis of the learned Chief 
-Justice’s decision was not the fact that the 
custom of pre-emption recorded in the wugib- 
ul-arz appeared in a Chapter which was head- 
ed “Rights of co-sharers among themselves.” 
The other Judges agreed with the learned 
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Chief J ustice. In my judgment .in that case 

I said:— In my opinion the true construction 
of the custom as recorded in the wajib ul-arz 
‘is thatit is only such a share-holder as is also. 
a co-sharer who has theright of pre-emption 
as a pre-emptor of the fourth class. 


1 


the shave-holders were also co-sharers. The 
custom which was embodied in the wazjb-ul- 
- ara evidently had reference to that descrip- 
tion of share-holders. Therefore, by virtue of 
sach a custom the plaintiff, who is the holder 
- of a share in the village, but not a co-sharer 
of the vendor, has no right of pre-emption.” 
I see no reason to alter the opinion there ex- 
pressed, and, as I have said above, I cannot 
distinguish the case before us from the Full 
Bench case of Dalganjan Singh v. Kalka 
Singh (1). I feel myself bound to-follow the 
interpretation of the words hissadaran geh 
adopted by five learned Judges in that case. 
I would, therefore, dismiss the appeal. 

By tre Court:—In view of the provisions 
of the Letters Patent, the order of the Court 
is that the decree of the learned Judge of this 
Court be sef aside and the decree of the lower 
appellate Court be restored. The parties 
will abide their own costsin the High Court. 

Appeal allowed, 
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Versus 


Jiani SARAT KUMARI DEBI AND oruens 
—DEFENDANTS~ RESPONDENTS. 
Hindu Law—Debutter property-~Na ature of proof— 
Regulation II of 1819—Resumption proceedings-——Ques- 
tion whether lands are endowed or not-—ddjudication-not 
final nor foreign to enquiry—Shebait, extinction of 
family of—~Reveraton to family of grantor— Description 
of debutter property ih documents, effect of —Onlarwful 
diversion of profits of debutler property not to destroy 
ita character 
In order to prove that particular lands form tho 
subject of a valid public endowment, it must be 
established that an absolute grant was, in the first 
place, made with the intention that the profits should 
-bo applied for tho services of an idol, that the 
rofita have Since been so applied and that the mem- 
ben of the family of the founder have not treated tho 
property as one the profits of which were mainly i ins 
fended to he Appike for their benefit. 


foe 


At the. 
time when the wajib-ul-arz was prepared all, 
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Kasheshuvee Dassec v. Krishna Kaminee Debea, 2 Hany 
557, Ganga Narain Bircar v. Brindabun Chunder Kur 
Chowdhury, 3 W. R. 142, Ram Pershad Doss v. Sreehuree 
Doss, IBW. R -899, Sonatun Bysach v. Juggut Sodndrese 
Doasee, 8 M.I.A 66 and Ashutosh Dutt v. Doorga 
Churn Ohatterjee, 5 O. 488; 5 0. L. R. 296; 6 L A. 182, 
referred to. 

In proceedings under Regulation IT of 1819, there can 
be no final adjudication of the question whether fands - 


“had been so dedicated as to constitute a public 


charitable endowment, but the question is not foreign 
to the enquiry by the "Revenue officer i in resumption 
proceedings. 

Budh Singh Dudhu ia v. Nirad Baran Roy, 2 C. L, 4. 
431 at p. 444, dissented from. 

When the family, of a shebait dies out, the shebait. 
ship will, in the natural courge, revert to a member of 
the family of the original grantor. 

ita? Das Babaji v.Pertap Ohunder Sar ma, 8 I. 0. 
408, 11 0. L. J. 2, roferred to. i 

Although the description of a property as debutter 


in documenta may not amount to proof of the’ 


character of the endowment, it still can be accepted 
as showing that the property wasall along regarded 
as endowed property. 

The unlawful diversion of the profits of an endow- 
ed property will not be sufficient to destroy the ori- 
ginal grant or to convert the property from the state 
of endowed property of the idol to secular property. | 

Appeal from the decree of the Second 


Sub-J udge of Midnapore, dated November 13, 


1906. 


Mr. Chuckerbutty and Babus Lolit Mohun 


Banerjee and Jyotish Ohandra Harra, for the 


Appellant. 
Babus Basanta Kumar Bowe, Mohini Mohan 


Ohuckerbutty, Hari Bhushan Mukherjee, Mohini - 


Nath Bose and Shib Ohandra Palit, for the 
Respondents. 

Judgment.—tThe suit ont of which 
this appeal arises was brought by the plain- 
tiff-appellant for a declaration of his right 
to 1451 bigkas of land being a moiety of 
3,000 less. 98 Ddighas covered’ by mouza 
Krishnanagar. 

' The plaintif originally brought a suit. 


against Raja Bhupendra Narain Chowdhury, - 


the husband of the defendant No. 1, Rani 


Sarat Kumari Debi, to recovera debt. On the- 


28th July 1898, a decree was given by con- 
sent and, on the 16th December 1902, 
amongst others the property in suit, namely, 
a half share of Raja Bhupendra Narain Chow- 
dhury in the 3,000 less 98 bighas of land 
included in -mouza Krishnanagar. wes sold, 
-afier attachment, in execation of the decree 
and purchased by the plaintiff. Onthe 7th 
January 1903, Bhupendra Narain Chow- 
dhuiy made an application under sections 311 
and 244, Civil Procedure Code, to have the 
sale set aside on the ground of irregularity and 


ay 
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toysequential loss. On the 7th March 1903, 
that application was rejected and on the same 
day, the sale was confirmed andthe sale certi- 
ficate granted; and on the 17th June 19038, an 
order was passed for delivery of possession to 
the plaintiff. In May 1908, 3rd Jaistha 1310, 
-Bhupendra Narain died leaving his ae ee 
Rani Narat Kumari Debi, the present defen- 
dant No. I respondent. 
1903, she put in an application under section 
244., Civil Procedure Code, to have the sale 


set aside on the gronnd that the property - 


sold was an endowed property belonging to 
the idol Sri Sri Madan Gopal Jin of which 
she was the shebatt. Her application was 
refused and she was referred to a regular 
suit. The plaintiff’s case is that he then 
remained in possession of the land but that 
the defendant No.1 sent. persons who cut 
and carried off the paddy. In consequence 
the plaintiff applied to the Revenue Court 
to have his name registered as the proprietor 
_ of the land under the Land Registration Act 


but,-on the 29th March 1904, his application . 


was rejected. -He appealed to the Collector and 
on the 28th April 1904, the decision of the 
Deputy Collector was reversed and the 
prayer of the plaintiff was granted. There 
was an appeal against the Collector’s order to 
the Commissioner and he restored the order 
of the Deputy Collector on the 3rd August 
1904. ‘The Board of Revenue on the 20th 
September 1904, refused to interfere with the 
order of the Commissioner and in conse- 
quence, the present suib was. filed on the 
81st July 1905. - 

The defence set up by the defendant No.1 
was thatthe idol Sri Sri Madan Gopal Jiu 
had been established by Lakshmi Narain 
Chowdhury, the ancestor of her busband.; 
that he had, in 1755, made an absolute en- 
dowment for the beni of the Idol of the 
> whole of mouza Krishnanagar and had ap- 

e pointed as shebait of the Idol one Brij Kishore 
Adhikary ; ; that the profits of the mouza had 
been subsequently applied for the benefit of 
‘the Idol; that after the family of- Brij 
Kishore Adhikary who had been appointed 
‘shebast had died out, the shebattshtp revert- 
‘ed to the family of the founder of the en- 
dowment, and that Nara Narain Roy Chow- 
‘dhury and ‘after him, his son and grandson 
and great grandson were shebatts of the thakur 
and held possession of an one-half share of 
the land in mousa Krishnanagar as auch. It 
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On the 8th August 


“Rubakary, dated the 4th May 1832, 


D 
EN a 


was also pointed ont that, in certain resump- 


‘tion proceedings in 1632, mouza Krisnanagar 


had been 1ecognised.by the Revenue anthomn- 
ties as the debutter land of the Idol Sri Sri 


“Madan Gopal Jiu and that the monza was 


afterwards measured as debniter and recorded 


‘as such in the Revenue Survey of 1247 (1840). 


It was further alleged that the plaintiff, when 
applying for the sale of the property in satis- 
faction of hig decree, admitted that the pro- 
perty was debuiier property and it was con- 
tended that—b->was not entitled in the 
present snit ‘to Glaim to have acquired a valid 
proprietary title under his purchase, 

In support of the defendant’s case, reliance 
was placed on certain- old documents com- 
mencing from 1775 up to 1785. These were 
a sanad dated the 11th day of Zilhijja 1166, 
—-1775 (Ex. L.), a second copy of the 
above dated the 15th Zilbijja 1166, a 
petition of Brij Kishore Adhikary (Ex. Ta.) 
dated the 21st Kartick 1184—5th November 
1777, addressed to the naib of Chakla Hijli 
praying for acknowledgment of his right as 
shebutt to the debutier land, with an order of 
the same date passed on that petition, a sanad 
(Ex. To.) dated the 29th August 1782, ad- 
dressed tothe Sikdar of perganah Kevramal 
directing him to release the debuéier lands in 
favour of the shebatt Brij Kishore Adhikary 
of Krisnanagar and a Rubakary (Ex. Tb) 
dated the 10th February 1785, addressed to 
the amlas and other officers of per ganah Keorn- 


‘mal directing them to take notice that the 


land was debuiter.. This last mentioned do- 
cument referred to the order of 1782. These 
ancient documents were produced by the 
defendants in orderto prove the original en- 
dowment and its subsequent -recognition by ` 
the anthorities. 

Other documents relied cn were (1) Ex. T, 
dated the 8th November 1830, being a list 


-of certain papers filed in a resumption caso 


relating to lokheraj mahal Krishnanagar. This 


list contains the previous documents Exs. 


L, Ta, Tb and Te: (2), Ex. U acopy ofa 
in pro- 
ceedings taken under Regulation XIX of 
1793. That Rubakaryr efers to all the docu- 


_ments mentioned in the list described above 


and directs under section 2 of Regulation XIX 
of 1793, that the land described as 3,000 


` bighas of lakheraj debutter land in mouza 


Krishnanagar be recovered es lakheraj debutter 


of Sri Sri Madan Gopal Jiu Thakur and (8) 


bg 
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the Revenue Survey Chittas of 1247==20th 
April18 40,in which thelands of monza Krishna- 
nagar are described asthe debutter lands of 
‘Thakur Madan Gopal Jiu, the then sheburt 
being Krishnendra Narain Roy of Basudeb- 
pur. These documents were relied on to show 
that the debutter character of the property 
was recognised by the Revenue authorities in 
1832 and 1840. 

In addition to the above mentioned anci- 
ent documents, a number of judgments\and 
decrees from 1872 to 1905 were filed by the 
defendants to show that, in those proceedings, 
the disputed property had all along been 
described as the debutter of the Idol Sri Sri 
` Madan Gopal Jiu. The defendants also ex- 
amined many tenants of the mouza and filed 
rent receipts in order to prove that the lands 
had all along been treated as the debutter 
lands of the Idol. l i 

The principal documents on which the 
plaintiff relied were these:—-(1)‘A petition 
(Ex. 29) filed on the 15th May 1854, by Raja 
Koer Narain Roy, brother of Krishnendra 
Narain Roy, graud-father of the husband of 
“the defendant No. 1,in a case brought against 
` Raja Gajendra Narain Roy, father of Bhu- 
pendra Narain Roy, for recovery of a half 
share of mouza Krisbnanagar. That document 
purports to show the debutter properties 
_ belonging to the two branches of the family 
and, asthe Krishnanagar mouza is not includ- 


ed init, it 1s'suggested that it goes to show - 


that the lands in mouza Krishnanagar were 
never treated as debutier: (2) an application 
for registration made in the Revenue Oourts 
in 1891 by the manager of the Court of 
Wards for the registration of the name of 
Bhupendra Narain. who was theng minor, as 
the proprietor of a half share of mouzah 
Krishuanagar in which document Bhupendra 
Narain is described as the proprietor and not 
as the shebait, and ib was relied on to prove 
that the property was all along held as 
secular property: and (3) an application 
made in 1891 by Haripriya, the widow of 
‘Kner Narain Roy, for registration of ber 
name as proprietor of half share of mouza 
Kriahnanagar. Reliance was also placed on 
the fact that certain Chuckerbutties received 
gifts of lands included in mouza Krishnanagar 
amounting to 98 bighas in all from the family 
of defendant's husband, and that they after- 
wards obtained registration of their names 
ps proprietors of those lands alleging that 
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they had a title by gift and that their title 
was acknowledged by the members of the 
Raj family. Copies of the applications were 
filed and it was argued that they proved that 
the property was always treated as secular 
property and was transferred by gift by the 
members of the family to which the defen- 
dants belonged. Reliance was also plated 
on two mortgage bonds, one bearing date the 
{th November 1899, Ex. I (1), executed by 
Bhupendra Narain Roy in favour of Pro- 
motho Nath Mallick by which Bhupendra 
mortgaged with other properties the whole 16 
annas of mouzeh Krishnanagar and the other 
(Ex. 15) executed by the defendant No. 2 ow 
the 3Jth March 1901, mortgaging a half 
share in Krishnanagar along with other. pro- 
perties to Jnanendra Nath Bhattacharji. 

Oral evidence was also adduced on behalf 
of the plaintiff to prove that mouza Krishna- 
nagar had all along been treated as secular 
property, and that there was really no 
Thakurbari or Idol in the estate. 

A Commissioner wus, in consequence of the 
denial by the plaintiff of the existence of 
the Thakarbari,,appointed to make a local 
enquiry and his report was taken into con- 
sideration by the lower Uourt in deciding 
the case. eS 4 

-The lower Court, on a consideration of all 
the .evidence, came to’ the conclusion that 
there had been a valid absolute endowment 
ofthe lands in mouza Krishnanagar to the 
Tdol Sri Sri Madan Gopal Jiu in the year 
1775, and: that the debutter nature of the 
property was recognised after the British 
Government had taken over the country and 
also that thereafter the debutter nature of 
the property had been maintained and its 
existence recognised in the different decisions 
of the Courts and in the rent receipts pro- 


‘duced by the defendants. The lower Court 


further held that the documents relied on by 
the plaintiff to establish the secular nature 
of the property failed to make out the 
The applications by «the 
Court of Wards for registration of the name 
of Bhupendra Narain. as. proprietor and by 
Haripriya for registration of her name, 
made-in 1891, were held to have been made 
by mistake, and the alienations of the lands 
by gift and by mortgage were considered to 
be instances of breach of trust on behalf of 
the shebatis which were not in themselves. 
sufficient to destroy the debutter nature of 
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the property. The Subordinate Judge held 
on a consideration of the evidence and‘ of 
the report of the Commissioner that the 
Thakur Madan. Gopal Jiu was in existence, 
that the endowment had been validly made 
.and that the profits of the endowed property 
had been applied to the benefit of the Idol. 
He accordingly came to the conclusion “that 
the plaintiff was not entitled under the pur- 
ahase made by him in execution of his money 
decree to obtain possession of the land from 


1. 
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the defendants and dismissed the suit. It is. 


to be noticed here that the value of the pro- 
perty as stated by the plaintiff in his appli- 
ention for execution of the decree was Rs. 300 
‘and ‘that the pronerty for the purposes of this 
suit has been valued at Rs. 17,797. 
The plaintiff has appealed to this Court. 
Before dealing with the appeal, it will be 
convenient to mention that,.to the geneologi- 
cal table given by the lower Court at the 
commencement of its judgment, the follow- 
ing addition should be made. The father of 
Nara Narain Roy ia Bir Narain Roy and his 
father is Lakshmi Narain Roy, who is alleged 
to have been the ancestor of the husband of 
defendant No. 1 who made the original grant 
of the property as debutter to the Idol. 
In-support of thé appeal, it has been argued 
(1) that the original grant of the property 
as debutter has not been proved and that the 
documents, which have been, reliedon by the 
‘defendants to prove that it was made, fail to 
‘substantiate that fact; (2) that the proceed- 
ings taken before the Executive and Revenue 
authorities in 1832, are of no value to prove 
that there was a valid endowment; (3Y that 
the conduct of the parties since 1854 indi- 
-ester thatthe property has all along been 


‘ treated ab secular property; (4) that the pro- 


ceedings taken by the Conrt of Wards while 
the property was under its management in- 
dicate that the property was then regarded 
as secular property and not as debutter; (5) 
that the conduct of the parties from 1895 up 
to the date of the sale to the plaintiff in 1902 
and thereafter goes to show that the pro- 
perty was all slong regarded as secular 
property : (6) ‘that the documentson which 
the defendants rely fail to prove that the 
profits of the property wete devoted to the 


. support of the thakur so as to indicate that 


the endowment was treated as a valid and 
complete endowment of the property for re- 
ligions purposes; and lastly, that the report 


Y 


s o 


29 


of the Commissioner is not entitled io any 
weight as 1t-was objected to by the plain- 
tiff and the defendants failed to call him as a 
witness, 

In dealing with these points, it will be con- 
venient to consider how far they are met by 
the arguments and the evidence relied on by 
the defendants and to state our conclusions 
on each of them in order. 

Before dealing with these points, however, 
ib is necessary for us to consider the argu- 
ments advanced on both sides-and to deter- 
mine what is necessary to constitute a valid 
and publicendowment. The main distinction 
between endowments made for charitable 
purposes is clearly drawn in Mayne's Edition 
on Hindu Law and Usage. It is there pointed 
out that thereisa strong line of distinction 
between endowments which amount to trusts 
crested for the benefit of the members of a 
family, subject to certain charges for defray- 
ing the services of an Idol and absolute endow- 
ments made for religious objects and for the 
benefit of the public. In the present case, 
the contention advanced on behalf of bie 
defendants-respondents is that the property 
in question is one which has been absolutely 
granted for religious purposes by the an- 
cestor of the family and ‘it is necessary to 
consider what they will be required to prove 
in order to make out that tase. It has been 


Jaid down by this Court in the case of 


Kasheshuree Dasses v. Krishna Kaminee Debea 
(1), that in order to determine the question 
whether the endowment is a public religions 
endowment or not and also to determine the 
bona fide nature of the endowment, it is 
necessary to see whether the proceeds have 
been used from the time when the endow- 
ment was made exclusively for religious and 
pious purposes and, in the case of Gunga 
Narain Sitrear v. Brindabun Ohunder Kur 
Chowdhury (2), it has been laid down that 
one testofascertaining whether the endowment 
is one made bona fide for religious purposes or 
merely a nominal endowment made for the 
benefit of the family of the founder, is to see 


“how the founder himself treated the pro- 


perty and how descendants have since treated 

it; and in the case of Ram Pershad Doss v. 

Sreehuree Doss (8), it has-been held that the 

mere fact that a portion of the profits of the 

land has been for some time used for the 
(1) 2 Hay’s Reports 657. 


(2) 8 W. B. 142.3. (3) 18 W. R. 399. 
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worship of an Tdol is no proof of a valid and 
public eudowment. “ Instances are also given 
of incomplete endowments in the cases of 
Sonatun Bysack v. Juggulsoondree Dossee (4) 
aud Ashutosh Dutt v. Doorga Churn Chatterjee 
(5). From these cases it is clear that, in order 
to support the case relied on by the defen- 
dants that the lands in suit form the subject 
of a valid’ public endowment, it must be 
established thatan absolute grant was in the 
first place made with the intention that pro- 
fits should be applied for the services of the 
Tdol, that the profits have since been so applied 
and that the members of the family of “the 
- founder havo not treated-the property as one, 
the proSts of which were mainly intended to 
be applied for their benefit. The case put 
forward on behalf of the plaintiff-appellant 
is that the endowment in this case was mere- 
ly a nominal endowment to the Idol, that it 
was made in the firat instance for the paur- 


poses of avoiding payment of Government, 
Revenue, and that its main object was to 


secure the profits for the benefit of the mem- 
bers of the family. 

Dealing now with the first of the points 
_ previously stated, we have already mentioned 


that the defendants rely on two copies of n- 


` sanad of 1775 (Zilkijja 1166). It has been 
argued on behalf of the plaintiff-appellant 
that these copies were not admissible in evi- 
dence, until it had been shown that there 
was a sanad of which there are copies and 
that that document could not be found and 
produced after due search: We are of 
opinion that this contention cannot prevail, 
The docnment of which the copies are pro- 
duced does not itself purport to be the 
deed of grant by which the endowment was 
constituted buat refers to the fact that the 
granb had been made by Lakshmi Narain 
Chowdhury and shows that it was recognised 
by the executive authorities. We are of 
opinion that the Subordinate Judge was right 
in holding that those docaments were ad- 
missible in evidence, after their custody had 
“been proved. To the petition of Brij Kishare 
Adhikary (Ex. Ta), dated the 2let Kartick 
1184= 
passed thereon by the narb of Chakla Hijli, 
the objection has been taken that it was not 
admissible “ag the ,person who presented it 


was nota predecessor-in-interest td the par- 
(4) BAL T A. 66. - 
(5) 560. 438; 5 O. L, B, 206; 6 L A,18% =, 


i aae Ke ha 
INDIAN OASES. 


_ was -addrassed to the 


5th November 1777 and the order, 
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ties in the present ‘suit, and that its objec 
was not to secure a recognition of the er 
dowment, but, to escape the assessment an 
payment of Government Revenue. The sana 
of the 29th August 1782, andthe Rubakar 
dated the 10th February 1785, have bee 
objected to on the same ground. The forme 
Sikdar of pargan 
Keoramal and the latter to the amlas an 
‘other officers of the pargana, informing ther 
that 156 Buéizs of land comprised in mouz 
Krishnanagar are the debutter lands of the Idi 
Sri Sri Madan Gopal Jin and that they ar 
in consequence, not linble to pay rent. Th 
Subordinate Judge has held that these fou 
documents go to show that Krishnanagar wa 
acknowledged by the authorities as an endow 
ed property of the Idol. The contention c 
the appellant is that these documents go n 
farther than to show that the property wa 
debutier property which on that account wa 
released from assessment of Government Re 
venue, and that they cannot be taken 1 
themselves to. prove that there was a vali 
àud: complete endowment of the propert: 
for religious purposes. Fur the defendan 
it has been urged that these documents prov 
that there was sacha grant and that th 
grant was recognised by the Mahomeda: 
authorities. We think that the view take 
by the Subordinate Judge is correct and tha 
these documents must be taken tə. suppor 
the case of the defendants that a valid on 
dowment of 150 Buétés = 3,000 bighas of lan 
was made tothe Idol Sri Sri Madan Qopa 
vin so long ago as 1775 and was recognisec 
The shehbatt was the predecessor-in-interes 
of the husband of defendant No. 1 who say 
he was shebazt of the Idol. 

16 has been pointed out to us by the jana 
pleader on behalf of the respondent that, a 
the time when this grant appears to hay 
been made, the land was jungle land, tha 
the object of the grant was cléarly to brin; 
the land under cultivation and to make 1 
settlement in the jungle and that the fac 
that the land is 22 miles distant from Basu 
debpore, the residence of the family to whic! 
the defendants belong, leaves no doubt tha 


“the intention of the original grantor was b 


make the property over to the Idol, an 
to the charge of Brij Kishore Adhikary i 
order that the land might be cleared and th 
profits applied for the service of the Deity 
We think that this conclusion is fully justi 


~ 
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"fied by the circumstances and the facts to 
which we have been referred and by . these 
above mentioned documents on which, the 
defendant No. 1 relies. 

We have now to deal with the second 
branch of the argument for the appellant. 


Objeétion is taken to the judgment in the re- 


samption proceedings dated the 24th Bysakh 
1239-4th May 1832 as supporting the case 
for the defendant. It is a Rubakary of the 
Court of the Collector of the Hijli District in 
-proceedings taken under Regulation II of 1819. 
That judgme.t, after dealing with the four 
documents to which we have already referred, 
a list of which appears in Hx. T dated the 
8th November 1830 andin Ex. 80 (which 
appears to bea list of documents attached 
“to the Rubkary itself}, goes’ on to state 
that itis evident that Brij Kishore Adhikary 
has been in possession of the lakheraj lands 
as shebast of Thakur Sri Sri Madan Gopal 
Jiu from before the assumption of the De- 
wani by the Hast India Company, that the 
lands have all along been rent free, that they 
are the debutter land granted to the Idol 
Madan Gopal Jin and that the shebast Brij 
Kishore Adhikary is not the real donee but 
` that the thakur is the owner of the property. 
On behalf of the appellants, it has been 
contended that this decision of the Revenue 
authorities under Regulation II of 1819 can- 
not be accepted as proof that there was a 
valid debutier grant, but that it goes only to 
prove that there was a valid rent free grant. 
In support of this contention a passage in the 
judgment of one of the Judges, who decided the 
case of Budh Singh Dudhuria v. Nirad Baran 
Roy (6), is referred to. The passage runs as 
follows:~—~ The -question whether the lands 
had been absolutely dedicated for a ‘public 
charitable purpose was wholly foreign to the 
enquiry in the resumption proceedings and 
indeed beyond the jurisdiction of the Revenue 
authorities.” The passage occurs in's portion 
of the judgment in which the learned Judge is 
considering how far the facts disclosed in 
resuroption proceedings under Regulation IT 
of 1819, afford any foundation for a title sub- 
sequently seb up to lands as forming 4 public 
charitable trust, and ib must, in our opinion, 
be regarded rather as a portion of the argu- 
ment than as a distinct pronouncement of the 
law. ‘We are in entire agreement with the 
learned ‘Judge’s conclusion that, in proceed- 
. (6) 20, L. 3. 481 at p. 444, | 
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ings under Regulation II of 1819, there 
could be no final adjadication of the question 
whether lands had been so dedicated as to 
constitute a public charitable endowment, 


"but we think the passage goes too far when 


it lays down that the question was wholly 
foreign to the enquiry to the resumption pro- 
ceedings. We are of opinion that it would 
certainly be open to an officer acting under 
that regulation to enquire int» the grounds 
set forward in support ofa rent free grant 
claimed and when those grounds were based 
on the allegation that the lands had been 
dedicated for a public charitabie purpose, 
then it would be necessury for such officer. 
for the purpose of ‘arriving at a conclusion 
as to whether or not there was a valid rent 
free graut, to take into consideration and 
decide incidentally the question whether 
there had been a dedication for a public 
charitable purpose. Such an incidental dø- 
cision would not amonnt to final determina- 
tion of the question nor could it be relied on 
for such a purpose. For the respondents, it 
has been argued that, even though this 
judgment may not be conclusive proof of the 
validity of the grant, it is at all events eyi- 
dence which goes to show that, in 1832, a 
claim was put forward by the ehebatt that 
the property was the debutter property of 
the Idol and so rent free and that his claim 
to hold the land rent free on that acconnt 
was admitted by the Revenue authorities, 
The Subordinate Jadge has held that the 
document is of value for that purpose and 
we see no reason to differ from him in that 
opinion. — 

Objection is taken to the Survey Chitta of 
the 9th Bysakh 1247== 20th April 1840, as 
proof of defendants’ case. In these Sur vey 
proceedings, the lands are described ns the 
debutter lands of the Deity Madan Gopal Jin 
in villago Krishnanagar and itis also stated 
that, at that time, Krisnendra Narain Roy of 
Basudebpore was the shebatt of the Idol, and 
the lands were measured and entered in the 
papers asthe debutter land of the Idol. It 
has been argued on behalf of the appellant 
that the value of this document as proof of 
a complete grant is considerubly discounted 
by the fact that no explanation is given why 
Krisnendra Narain Roy had then become the 
shebait of the Idol, for, if there had been n 
valid dedication and Brij Kishore had been 
appointed shebart, there is no reason why tho 
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property should have revérbed to the family 
of the original grantor. In reply to this 
argument, it has been arged on behalf of the 
defendant No. 1—and we think rightly—that 
it is impossible at this distance of time to 
explain bow the succession to the shebaitship 
_ changed; and that, if, as seems to have been 
‘the case, the family of Brij Kishore Adhikary 
died out,- the shebatishtp would, in the 
nataral course, revert to a member of the 
family of the original grantor (see the 
care of Stlal Das Babaji v. Pertap Chunder 
Sarma (7), and the cases referred to in the 
judgments). These documents, in our opi- 
nion, go to support the conclusion at which 
the Judge of the lower Court has arrived that 
the lands in sait included in moyza Krishna- 
nagar were the debutter lands of the Idol 
Madan Gopal Jiu. and were recognised and 
treated as such down to 1840. both by the 
- public authorities and by the members of the 
family of the founder of the endowment. 

We now come to the conduct of the par- 
ties after that date. On behalf of the plain- 
tiffs it has been contended that the plaint 


Ex. A, dated the nth February 1854, filed in: 


suit brought by Rija Koer Narain Roy 
against Krisnendra Narain Roy, to recover 


- possession uf a half share of the ancestral 


gemindary and talug3 rent paying and rent 


free lands, jewelleries eto., all movable and. 


immovable properties, ghéws clearly that the 
‘debuttar lands of the deity Madan Gopal 
Jin were then treated as secular property 
bacauss they were included in the list of the 
< properties a half share of which the plaintiff 
- sought to recover possession. It has further 
been contended that, the suit being one for 
partition and these .properties being included 
‘in it, it is clear that they were then treated 
as secular and not as forming a religious 
endowment. To this contention,the defendants- 
respondents reply that the suit was not a sait 
for partition aball, that it was a suit for 
joint possession by one brother against an- 
other. The suit was dismissed on the ground 
that the inheritancein the family was govern- 
ed by the rule of primogeniture under the 
custom prevailing in the family. There was 
an appeal to the Sudder Dewany Adalat and 
the judgment of that Court appears in the 
Sidder Dewani Reports of 1358 at page 1132. 
That suit was finally decided on compromise. 
We think that the case for the defendant 
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must be accepted, that that decision merely ` 
indicates that, at that time, tbe land in suit. 


. was regarded as debutter of the Deity Madan 


Gopal Jin, and that the suit, being one for 
joint possession and not for partition, does 
not necessarily go to indicate that the pro- 
perty was treated as secular property the. 
plaintiff's claim to joint . possession covered 
the shebattship. ` 

Oar attention has been drawn next to w 
number of rent decrees and judgments filed’ 
by the defendants ranging from 1872 to 1905. 
These are reliedon by the defendants as prov- 
ing that the land was all along described in 
them and treated as the debutter property 
of the Idol. For the appellant, however, it 
is contended that as in these suits, a half 
share of the rent was sued for, it is clear 
that the property must have been treated 
as secular property, asitherecan be no parti- 
tion of an endowed property. We think, 
however, that the answer given to this argu- 
ment on behalf of the defendants is sufficient 
namely, that, after there had been the quarrel 
in the family in 1854, which had been settled 
by the compromise, itis not reasonable to ex- 
pect that there would have been joint collections 
by the two branches and that the mere fact 
that each branch collected the rent in half 
shares could not’ be taken to indicate that the 
property which was described as debutter . 
property was treated 89% secular property. 
We agree with the Subordinate Judge that 
these judgments and decrees are admissible 
as evidence under section 13 of the Indian 
Evidence Act. 

In 1876, Gajendra Narain, the father of 
the husband of the defendant” No. 1, died 
leaving a Will by which he begacathed his 
half share in various properties to his widow 
Anandamoyee. Afterwards, on the 30th 
January 1877, Anandamoyee took out pro- 


bate of this Will and, in the order for pro- 


bate, it is stated that the testator bequeathed 
all his properties to the petitioner. It ig 
argued on behalf of .the appéllant that, if 
there had been a valid dedication of the land l 
in mousa Krishnanagar to the Idol in 1775, 
the testator could not have bequeathed any 
right in that property to his widow. In 
answer to this contention, it is urged on 
behalf of the defendants tbat under the 
Will, the testator bequeathed to his widow 
all the properties which he had and that, 
if the debutter z property was included] in] the 


` 
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list, of properties atbached to his Will, that 
would’go no further than to indicate that he 
bequeathed his right to’ the shebattship of 


‘that property to his widow and not “the 


- property 


itself. We think that this con- 


_ tention‘is not unreasonable, 


Atter,the death of- her husband, Auanda- 
moyee adopted Bhupendra Narain Roy, the 


husband of the defendant No. I, as her son ` 


and, in 1884; the Court of Wards took charge 
-of the property of the minor and remained in 
possession until 1894. 
This brings us to the fourth contention 
raised on behalf of the appellant. It seems 


- that after taking ‘possession of the property, 
“the Court of Wards, on. the 16th February 


A 


1891, applied for registration of the name of 
the minor, as proprietor of a half share of the 
2,950 E of Bahali -lands in mousa Krish- 
nanagar. In that document it was stated 
that the minor had acquired his rights 
by inheritance. It is contended on behalf 
of the plaintiff-appellant that this leaves 
no doubt that 
treated as secalar property. In that ap- 


- plication the name of the last proprietor 


was given a3- Brij Kishore Adhikary, and it 
is stated that 49 bighas had baen excluded 
-from the total area of “3,090 bighas. ‘The 
minor's nims was registored and, on the 
3rd March 1891, Haripriya, the widow of 
Koer Narain, applied for rəgistration of her 
name as proprietor of half of the lands‘ in 
mouza Krishnanagar and in the same way 
stated that her title had been acquired 
by inheritance. [n neither of these -docu- 
ments ig any -mention made that the 
village was held by the applicants- as shebasts 
‘or that if was the debutter property of 
the Idol Madan Gopal Jiu. On the’ 26th 
May 1891, on order was spassed for rę- 
gistration of the names of these two persons 
as proprietors.. For'the defendants it has, 
however, bean contended that the statements 
made in the applications were incorrect, 
that they were. made at a tima’ when there 


was some considerable confusion in the estate 


eand that the rights of the Idol ought not 
to be held to suffer for the mistakes made 
by the manager of the Court ‘of Wards and 
by Haripriya. 

‘In 1892, road-ces3 returns were filed by 
the manager of the Courtof Wards in which 
the property was described as rent free; bat, 


with regard to these documents, the same 
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“and guardian of her minor sons, 


.the property was then ' 
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argumant has basa alvaacad on bahalf of 
the defendants, viz., that the misdesoription 
was dus to mistake and that it cannot affect 
the rights of the Idol. 

We have noticed that, in the application 
for rezistration made on behalf of Bhupsndra 
Narain, it is stated that 49 bighas were. to be 
excluded. These lands are stated to have been 
given as free gifts to.certain Chuckerbuttics 
who were the priests of the family of the 
Roys. On the lith November 1880, Indra- 
mani, the widow of Lal Mohan Chuckerbatty 
Brojo 
Mohan Chuckerbutty and Radha Mohan 
Obuckerbutty, applied for registration of their 
names, by right of,succession to ancestral 
lands acquired by gift, in respect of 49 bighas 
out of the lands in mousa Krishnanagar and, 


‘on the 23th November 1880, the registration 


was granted. It has been argued on behalf of 
the appellant that this alienation of a por- 
tion of the land in mousa Krishnanagar by 
gift goes to show that the land was all 
along treated as secular property by the 
members of the family. It also appears 
from an application made by Indramani 
on the lst October 1876, that she applied 
for registration of her name on behalf of her 


gous in respect of these 49 bighas and an 


additional 15 drghas, or, in all, 64 bighas, and 
in. the order dated the 10th May 1897, it 


“was stated that, out of these extra 15 dighas, 


7 bighas, 10 cottahs were lands which were 
previously registered in the name of Ananda- 
moyee, executrix to the estate of Gajendra 
Narain Roy, and 7 dfghas, 10 cottahein the 
name of Haripriya, the widow of Koer 
Narain. . It has been argued that these alie- 
nations which were admitted as valid in 
petitions filed by the members of both 
branches of the family- go to indicate that 


they treated the property as secalar pro- 


perty: n : 
“Ang to these alienations, it is contended on 


behalf of the defendants that, even if they 
covered lands included in mouza Krishna- 
nagar, as to which, it is urged there is some 
doubt as-they appear to hava been lands in 


- Deol Pota, still such alienations by the widow 


would not have the effect of binding the Idol 
or converting the property which was an 
éndowed property into secular property. It 
has been argued on behalf of the appellant 


‘that the learned Subordinate Judge ignores 


the difficulty raised by the existence of these 


Hi 


“in Krishnanagar were treated as debuéter. 
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documents; but we think that the Subordi- 
nate Judge is right in the view which he 
takes that, if these be treated as alienationa 
of endowed property by the shebatis, they 
amount to instances of abuse of trust by 
the shebatts and would not themselves be 
sufficient Lo destroy the character of the land 
asa religious endowment, if the other evi- 
dence established it to be such an ondow- 
ment, . 

For the defendants, the kharcha papers 
for the year 1293, during which the Court 
of Wards were in management of the estate 
of the minor Raja Bhupendra Narain Roy, 
have been produced to ‘prove that the lands 
In 
these documents, the property is described as 
debutter. For the appellants, it has been 
urged that, though the ‘Subordinate Judge 
refers to these documents, he omitsto notice 
that the words “Bahali Debatter” have 
clearly been interpolated, and to draw the 
necessary inference from such tampering 
with documentary. evidence that the title, 
to support which the forgeries have been 
committed, is clearly unsustainable. We 
have examined those. documents and feel 
bound to say that the words referred to 
appear to be anbsequsnt interpolations. We 
find, however, that, apart from these inter- 
polations, the land has all along been treated 
a3 confirmed rent free land and, if the inter- 
polations-have been made for the purposes of 
‘this suit, they were certainly unnecessary. 
No doubt, such a tampering with documents 
ordinarily gives rise to suspicion, but, in this 


, case, we thinkthat the suspicion is groundless 


N 


so far as it affects the title of the Idol to the 
lands. 

The last two points must be considered 
together and with them we may conveniently 
deal with the report of the Commissioner. 
After the release of the property of the 
minor Bhupendra Narain Roy from the 
management by the Court of Wards on the 
20th March 1894, Anandamoyee, widow of hig 
father, Gajendra Narain Roy, applied under 
the Land Registration Act for registration 
in July 1894 on behalf of her minor gon. 
Afterwards, on the 18th July 1895, she ap- 
plied to have the entry correeted stating 
that she was entitled to be registered as 
executrix under her husband’s Will and she 
was finally registered on the 14th Nuvember 
1895 as executrix of the estuce ot tha, ® 
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Gajendra Narain Roy. For the appellant, 
it has been argued thatthis shows that the 
property was then treated as secular. In her 
application, however, she describes herself as 
“shebast of the Deity Madan Gopal Jin” and 
apparently she claimed that office and the 
right to be registered in respect of the pro- 
perty as executrix under her husband's Will. 
This document hardly helps the plaintiff to. 
prove that the land was 
secular. 

For the appellant, great stress as indicat- 
ing the secular character of the property 18 
laid on the mortgage-deed, Exhibit l, dated 
the 27th November 1699, executed by Raja 
Bhupendra Narain Roy in favour of Baba 
Promotha Nath Mullick by which he mort- 
gaged the 16 annas of mouza Krishnanagar 
with other properties, and the mortgage 
executed by Rani Haripriya, widow of 
Raja Koer Narain, on the Ist April 190], 
in favour of Gajanendra Nath Bhuttacharjee 
and others by which she mortgaged a half 
share in mouza Krishnannigar with other pro- 
perties as security fora debt of Rs. 63,000. 
It is contended that these two transactions 
clearly indicate that the property was 
treated as secular, As to the first mort- 
gage, it is replied on behalf of the re- 
spondents that Rajah Bhupendra Narain 
Roy was at the time only 23 years old, that 


La 


treated as ° 
+ 


he was a spendthrift, that itis clear that he . 


had no right to mortgage the whole of mouza 
Krishnanagar even if it was secular property, 
that he was absolutely reckless and that 
his act must be regarded as an abuse of 
trust by him as shebatt. No suit has been 
brought to recover the debt secured by this 
mortgage and itis argued that the wrong 
is as' yet incomplete. As regards the mort- 
gage by Rani Haripriya, it is pointed ont 
that the document was executed in haste to 
meet a pressing necessity. She had been 
obliged to purchase Jalamuthain which her 
house stood which had been sold for arrears 
of Government Revenue and the money. had 
to be raised on the 5th April 1901 before 
nightfall. It is suggested that the interest in 


mouza Krishnanagar was included by mistake. . 


The debt was subsequently paid off and. 
the mortgage discharged. We see no reason 
to differ from the opinion of the Subordinate 
Jadge that these documents may be treated, 
as evidence of acts of abuse of trust’ by she- 
batts, and cannot be accepted as conclasiya 
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proof that mouza Krishnanagar WAS A secular 
property. 


Reliance has esi placed on behalt ofthe 


appellant on the fact that mouzz Krishna- 
nagar` was sold in 1902 for Government 
arrearg on a ‘certificate issued under the 
Public Demands Recovery Act. It wassold 
for Rs: 25. 
aside and the whole proceedings, to which 
we, have been referred, appear to be so 
extraordinary and unsatisfactory in this 
‘character that we think they’rather, if any- 
thing, go to indicate thatthe property was 
not ‘regarded as rent free secular’ property. 
‘Had it been so regarded, it would not have 
been difficalt to-sell it. 

On the other hand, the deed of sale dated 
the 22nd Felgun 1306 (5th March 3899) of 
ithe tenant right i in 11 bighas, 16 cottuhs of 
land for Rs. -1,000 executed by Kashi Nath 
‘Pal’s sons in 


nagar and the inventory filed by the plain- 
tiff with his application for attachment and 
sale in execution in his suit No, 254 of 
1905 containing the same recital go to es- 
tablish the defendant’s case thatmouzaKrishna-. 
nagar was always regarded as the endow- 
ed’ property of the Idol. The price at 
` which the plaintiff -purchased the tenant 
right in 11 bighas, 16 cotéahs of land, namely, 
Rs. 1,000 and the price at-which he paur- 
chased the allogad semindary right in the 
whole village, ` namely- Rs. 300, are also 
remar<able and go to indicate that it must 
have been understood at the latter sale that 
the. property wasan endowed property. ` 


Evidenca, oral and docamantary, 
addaced on behalf of the defendants to 
prove that the profits of the property 
were all along devoted to the service of the 
Idol, that theservics was regalarly carried 
on and that there is a masonry: Thakurbiri 
in the estate aroand which the offices connect- 
ed. with the management have’ been built. 
' There is also the report of the Com- 

missioner. 


On behalf of the a ‘the evidence 
“has been attacked befora-us as worthless 
and reliance is placed on the evidence of 
‘the plaintiff’s witnesses to prove that there 
was no regular worship of the Idol and that 
the profits of the proparty were all-sent to 


The sale was afterwards set 


favour- of ‘the plaintiff in, 
-which the Idol Madan Gopal Jiu is de- 
‘scribed as the proprietor of mouza Krishna- - 
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‘tion of the property as debutter 
‘various documents cannot be accepted as 


‘Buhadur (8); is relied on. 


‘plaintiff took” possession. 
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at 


Basudebpur, the EE E ters of the family 
of the Roy Chandhuries. 

It has also been argued that the descrip- 
in the 


proof’ that the property was validly endowed 
property and that it was so described 
as it naturally would have been in popular 
language and the case of Ram Kanai Ghosh 
v. Raia Sri Sri Hart Narayan Singh Deo 
As to this, we 
have only to observe that, though the de- 
scription may not amount to proof of the 
character of the. endowment, it still-can be 
accepted as supporting the case set up by 
the defendants that the property was 
all along regarded as endowed property. 

In our opinion, the report of the Com- 
missioner leaves no doubt that there is an 


‘old established masonry temple of Thakar 


Madan Gopal Jin and that the thakur has 
been worshipped there ever since ita es- 
tablishment. The buildings have been allowed 
to fall into partial decay, owing probably 
to misappropriation of a portion ofthe profits 
but there is no doubt that the temple is an 
old one. Its condition and its position in 


‘the'estate support the odnclusion that the 


estate was endowed tothe temple for its 
support. 

The doounontary agenda produced on 
behalf of the’ defendants to prove the 
appropriation of the profits is of little value 
as it- relates to years subsequent to the 
date of the plaintiff's purchase. The 
papers filed also exhibit mistakes to which 
the learned Counsel for the appellant has 
directed our attention and are, therefore, 
of little importance as evidence. Comment 


is made on behalf of the appellant on the 


failure of the defendants to produce docu- 
mentiry evidenca for praviou3 yeara of the 
appropriation of the profits of the property 
to the service of the. temple. It is 
stated by the witnesses for the defendants 
that these papers wore destroyed when the 
‘There cartainly 
seems to have been ‘soma confasion at that 


“time. 


The defendants have, howevee, produced 
witnesses to prove that they have re- 


-gularly supplied certain articles and dis- 


charged certatn duties for the service of the 


thakur and that regalar: services are carried 
(8) 20. "L. J. 646, 
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on aud litigation appears to have been re- 
‘sorted to on several occasions to establish 
the rights of different persons to discharge 
these services. The evidence to rebut this 
is not conclusive and we must arrive at 
the conclusion on this evidence that the 


temple was an old established temple and 


that the service of the thakur had been 
carried on regularly since it was established 
init. Probably, in lato years, the expen- 
diture-on the service of the thakur has 
been reduced, the income having been partly 
improperly diverted to other purposes. But 
this unlawful diversion ofthe profits would 
not be sufficient to destroy the original grant or 
to convert the property from the state of 
endowed property of the Idol to secular 
property. 

The evidence of the plaintiff’s own wit- 
nesses proves that he is nota stranger to 
the village in which the property is situated. 
His wife’s home was in the village and his 


own home is only three miles off. It can- 


not, therefore, be said that, in this case, 
the plaintiff purchased the property with- 
out knowing all the facts connected with 
it. Then the deed of sale under which he 


previously purchased the jote right in the - 


village, the description of the property 
given by him in his application for exe- 
eution of his decree and the value given 
_ therein to the property all go to show that 
he knew well that the property was, and 
has always been treated as, the endowed 
property of the thakur and rot, as is 
suggested in this case, rent free- secular 
property. 
K- The result, therefore, of the above conclu- 
gions at which we have arrived is that we 
hold that there was a valid and absolute 
grant of the property tothe Jdol as endowed 
property,- that the grant was ackuowledged 
by the Government at different times and 
by the Revenue authorities and that the 
worship of the thakur has all along been 
kept up outof the income of the property. 
In late years more. of the funds of the pro- 
perty have probably been diverted from the 
services of the Idol than was right and tke 
~ shebaits have on two or three occasions at- 
tempted to deal with the endowed property 
in coniravention of the terms of the trust. 
These circumstances, however, are not in 
{hemselves sufficient to prove that the pro- 
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perty was treated as secular property òr to 
destroy the original character cf the 
grant which clearly appears to have been 
made for the benefit of the public. We hold 
that the endowment was not of a private cha- 
racter and that the members of the family of 
the original grantor have not resumed “it 
and converted the property into secular 
property. 
- We havedealt with the important docu- 
ments relied on by .both sides and it is un- 
necessary, in our opinion, io gointo further 
details in dealing with the rest of the 
documentary evidence which is very- volu- 
minous. On the whole, we see no reason to 
differ from the conclusions at which the lower 
Court has arrived after a careful consideration- 
of all the evidence. 
We, therefore, confirm the judgment and 
decree of the lower Court’ and dismiss 
the appeal with costs. We allow two sets 
of heaving fee, one forthe Idol defendant- 
respondent and the other for the other 
defendants-respondents who have entered 
appearance. 
Appeal dismissed. 
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- PANDIT RUP CHAND—Puatxtirr— 
APPLICANT 
Cersus - 


FATEH CHAND AND OTHERS—-DRrENDANTS 


—Opposire PARTY. 

Owil Procedure Code (Act V of 1908), O. 1, r. 10— 
Adding of parties to sutt— Person only indirectly interest.. 
£d— Power of Court— Jurisdiction, question of. 

The addition of persons, who are only indirectly 
affected and-not directly intereated in the issues 
between the plaintiff andthe defendant, as parties to 
the stut, is a question of jurisdiction; and the Court 
has no power, under O 1, r.10 of the Code of Civil 
Procedure, 1908, to add persons only indirectly inter- 
ested as parties to the suit. Moser v. Marsden, a 
1 Ch. D. 487; 61 L.J Ch. 319; 66 L.T. 670; 40 W.R. 620, 
relied on, 


Application for revision against the order of ` 
the Subordinate Judge of Saharanpur, dated 


“the 24th of May, 1909. 


Mr. J. N. Chaudhri, (with him the Hon'ble 
Malviya) and Mr. Durga Charen Banerji, for | 
the Applicant., 


F: 
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BARU GIB ©. TULSHI RAM. oe 
"Me. Wallach (with him Mr. L. M. Banerji), fer by mother during- minority of the son—~Son died 
for the Opposite Party. and mother succeeded — Reveraioner—Ruitfor declaration 


Qauss of action—Hindu Law —Alienation. 
J udg ment.—This. is an- sanesa A Hindu mother oxecuted a deed of transfer during 


for the revision of an order passed bythe the minority of her son. The gon died, and tho mother 
Sabordinate Judge of Saharanpur, whereby succeeded to the property. -The reversionor then 


he has allowed thea licatio; brought tho suitfor adeoclaration that the transfor was 
përsons, inanma Makan inga Salon not binding ou him: Held, that the suit was maiu- 
$ n usammat itainable.’. The transfer became- operative from the 


Lachmi Kuer and others praying that they - time the mother became entitled to the property 
may be added as parties to a suit pending in after the death of her son, and the cause of action in 
this Court between one Pandit -Rup Chand favour of the reversioner aroso at that time. 

anfi one Fateh Ohand. The order under which Second appeal from the decision of the 
these persons have been added as parties is:O. District Judge of Saharanpar, dated the 8rd 


_ 1, R. 10 ofthe Code of Civil Procedure. The. Of September 1908. 


wa 


words of the order are identical with those of Dr. Satish Chandra Banerji, (with him Mr. 
0. 16. R.11 of the Rulesof the Supreme Court Howurd),for the Appellant. 

of 1883 and they have been interpreted i othe. Mr. Nihal Ohand, for the Respondent. 

case of Moser v. Marsden(1); in that caseit was J udg ment.—The circumstances of the 
held that the addition of parties who are only 0498 out of which this appeal bas arisen are 


-indirectly affected and not directly interested °° follows:— One Ghasi Gir died leaving a 


inthe issues between the plaintiff and the widow, Musammat Ganeshi, and two sons, 
defendant is a question of jurisdiction ; and Kishen Gir and Bishen Gir. Bishen Gir died 


- the Court has no power to add persons only in 1892. Kishen Gir died in 1905. On the 
‘indirectly intérested as parties to the suit. In 14th March 1898, while Kishen Gir was 
‘the present case, we are satisfied from the 


_ still alive anda minor, Musammat Ganeshi 
arguments that the.parties who are added executed a sile-deed in lieu of Rs. 1,000 in 
Are parties who are not directly interested favour ofa transferee: whose rights have been 
in the issues between Rup Chand and Fateh acquired by -the present respondent. It is 
Chand, but are only indirectly aifeoted. If any ari to note that on the death of Ghasi 
injuryoecurs to-them, it really ig the result ; the names of his sons and widow were 
of their act. ‘he matter being a matter of. as cists in the revenue papers, and in the 
jurisdiction, we’allow the application and set sale-deed Afusammat Ganeshi described her- 
aside the order of the Court dated the 24th Self to be the owner of the property which 
of May 1909. The name of the parties. added Shesold and purported to transfer the full 
by the Court below will now be struck out- right of ownership. On the 12th March 1907, 
of the array of parties. The petitioners will after the death of Kishen Gir, she similarly 
get the cost of this revision, with fees in this transferred other property, which has come 
Court on the higher scale, from respondents to the hands of the present respondent. On 
Nos. 2,3,4 & 5 and not from respondent ` the 27th August 1907, the present suit was 


No. 1. - insbituted ~by the plaintiff, who is the next 


Petition allowed. reversioner entitled to possession of Kishen 

Girs estate, on_the death of Afusammat 

oor DOE da aie SER OR Tes Ganeshi. He sued in respect to both the 
5 - > | “ transfers and asked the Court to grant him 


e. NE l wads” B a ga declaration tothe effect that .the sale-deeds 


» 





so 5 é were void and ineffectual as against his 
ALLAHABAD HIGH OOUR: °. rights on the déath of Musammat Ganeshi, 


on the ground that ‘the transfers had been 

Bedono ee Arema Tojo O” 90. | made by her without lawfal necessity. The 
Present:— ‘fr. Justice Griffin and Mr. Justice defendant raised the question of necessity 
< Tudball.- i . and also pleatel that the plaintiff had boen 

BARU GIR—P tatatirs-——APPELLANT a consenting party to the transfers. The 


versus - Court of first instance found inthe case of 


4 MAHANT TULSHI DAS—Deveypanr— both the sale-deeds that in respect to certain 


-  REBPONDRNT. `” samas, the transfers were for legal necessity. 
ranefer emer Act (IV of 1832), 4. 48 Trans. ‘The defendant appealed and in respect of the 


r? 
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sale-deed of 12th March 1907, the decision 
of the first Court was upheld. In respect of 
the transfer. of 14th March 1898, the lower 
appellate Court held that the plaintiff had no 


cause of action and on this ground dismissed . 


the suit in respect thereto without going into 

the question of legal necessity. The grounds 

of the lower OCourt’s decision are as follows:— 

That Musammat Ganeshi when she executed 

the sale-deed of 14th March 1898, was not 

in possession of the property as a Hindu 

female withonly a life-interest, that she was 

in possession, as far as could be seen, as 

guardian of her minor son; that Kishen Gir, 

“who was the real owner of the property 
permitted his mother to dispose of the 

property and did not question the transfer 

and, therefore, the plaintif has no right to 

raise the question. 

It is admitted on behalf of the- appellant 

' that the transfer by Musammat Ganeshi of 
lth March 1904, was null and void, even 
assuming that she purported to transfer it as 
guardian ofthe minor. It is urged, however, 
that on the death of Kishen Gir, that sale- 
deed became operative under the terms of 
section 43 of the Transfer of Property Act, 
and that the plaintiff, therefore, had at once 
a right to bring a suit, such as is con- 
templated in art. 123, Sch. II of the Limit- 
ation Act. [n our opinion, this argument is 
well-founded. It is urgedon the other hand, 


that Kishen Gir’s remedy wasonly a suit for. 


possession, that time began to run against 
him from the date of the sale-deed and that 
to grant any declaration to the present 
plaintiff would be useless to protect his in- 
terest, bscause any suit for possession by him 
would after 24th March 1910, be barred by 
limitation and that, therefore, the Court should 
not in its discretion grant a declaratory 
relief which would be of no effect. In our opi- 
nion, this argument overlooks the fact that 
on the death of Kishen Cir, the sale-deed in 
question at once began to operate asa transfer 
by the widow of any interest which she might 
have had in the estate of her son. It is upon 
the death of Kishen Gir that the cause of ac- 
tion accrued to the plaintiff for the declaration 
which he now seeks. He cannot sue for 
possession at present. There is distinctly a 
cloud cast upon his right asa reversioner and 
it 18 necessary in order to protect these 
rights, thata declaration should be granted, 
ag itis impossible to say when the widow 
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may die and on the date of her death, any 
evidence, which he may have, may by chance 
have disappeared. In this view, itis necessary — 
to refer the issue as to legal necessity which ` 
was notdecided by the lower Court, in respect 
to this sale-deed, for decision, namely, to 
what extent was the sale of 14th Marck 1798 
justified by legal necessity P? On the return of 
the findings, ten days will be allowed for 
objections. No farther evidence need be taken 
in the case. e 

i i . Oase remanded, - 





ALLAHABAD HIGH COURT. 
Execution Seconp Civit Appeat No. 594 
uF 1909. 
February 25, 1919. . 
Present: —Sir George Knox, Kr., Jadge, and 
Mr. Justice Karamat Husain. ii 
JUANENDRANATH .BASU—DeEcree- |. 
~“ HOLDKR— APPELLANT 
versus 
‘Rant NIHALO BIBI AND ANOTHER— 


| O 6IBOTORS— RHSPONDHNTS, 

Civil Procedure Oode( Act XIV of 1882), s 234—Lsgat 
representative-——Hwecution Application not against the 
legal representatives—Limitation—Joint Hindu fam by 
— Widow living —Nephews not legal representatives of ~ 
her deceased husband. ; K 

J obtained a decree against S. 8 died leaving A 
widow and two nephews surviving him. J made an 
application for execution.againat thenephews which: 
was dismissed. He again made a second application 
for execution, beyond time from the date of the 
decree but within time from that of the first ap- 
plication, against the widow and the nephews, attach- 
ing some other property of the deceased judgment- 
debtor. Held, that the nephews were not the 
legal representatives of the deceased jadgment-debtor. 
- Veerappa Chettiar v. Ramaswamı Aryar, 27 M, 106, 
referred to. . . T 

The execution proceedings taken against the ne- 
phews as logal representatives were bad in law and 
were not sufficient to keep the decree alive as against 
the widow. Ramanuj Sewak Singh v. Hingu Lal, 8 A. - 
617, Gopal v. Har Prasad, A. W. N. (1892) 241, dis- 
tinguished. Hari v, Sambhoji, 12 B. 427, cited. The > 
application was, therefore, barred by limitation. 


Execution second appeal from the decision 
of the District Judge of Benares, dated the 
2nd-of April 1909. : 

Mr. Harendro Krishna Mukerjee, for the 
Appellant. 

The Hon’ble Mr. Sunder Lal (with him. Dr. 
Satish Chandra Banerji), for the Respondents. 


‘~ Judgment.—tThis appeal arises ont : 


of execution proceedings taken by one 
Jnanendra Nath Basu, decree-holder, against 


r 


wW” i y 
S 
. 


Von 


° JUANENDRANATH v. NIHALO BIBI. 


Rafi Nihalo .Bibi, : widow- of the deceased 
Raja Suchit Prasad Singh and his nephews -+ 
Raja Nityanand Prasad Singh and Kunwar. 


. Satyanand Prasad Singh. In this particular: 


Appeal No. 594.the widow is the principal 
respondent but in E. 8. A. No.. 594 the 
nephews above’ mentioned are the principal 
respondents... In.both the cases the other 
party or parties have been made pro forma 
respondents. 
argaed as one appeal and our judgment will 
stand as the judgment in both appeals. The 


7 decree was obtained by the appellant on the 
oth of February 1904. At that time Raja 


Suchit Prasad Singh was alive and the deeree“ 
was. passed against him. He died, : however, 
before any application was made to execute- 
the decree. The first application for execution 
put in by-the decree-holder is dated the 19th 
of April 1905. The nephews and the nephews 
only were arrayed on the: record. as 
the legal representatives of “the: deceased 
judgment-debtor, Raja Suchit Prasad Singh 
and the application sought to attach and 
bring to sale certain immovable property 
alleged to be the assets of the deceased - Raja 
and in the possession of the nephews. The 
nephews objected and-on the 8th of July 


: 1905, the Court, before which the proceedings’ 


were, held that as the defence admitted the 
jointness of the family as consisting of 


| Raja Suchit Prasad Singh and his nephews 


but put forward a special custom-that Raja 


the nephews got, the property by survivor- 
ship and the decree-holder could not proceed. 
againat it. The application out of which-the 


- present appeal arises was instituted on the 


2 
+ 


28th May 1908. It sesks to attach and bring 
to sale property other than property claiméd 
in the execution proceedings of the 19th of. 
April 1905. It is said by the decree-holder to 
bo. the self-acquired property of the deceased ` 
now In possession both of the widow and the 
nephews. The widow- for her part “objected 
that as against her the decree was time-barred ` 


and could not be enforced. The nephews for’ 


their part pleaded that the order of the 8th 
of ‘July 1905 operated as ves judicata and the 
application could not; therefore, be enforced 


_. against them. They alec rused a plea that 
` the application of the 28th May 1908: was ` 
i “The Court, before - 

which the'applications were ‘filed, held that the 


barred by lapse of time, : 


* 
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particular property mentioned in the appli- 
cations was not the self-acquired property of 
the deceased. The lower appellate Court 
considered that it was not necessary for the 
lower Court or for it to decide whether the pro- 
perty mentioned in the application for execu- 
tion was the joint family property or the self- 
acqnired property of the deceased. ‘As re- 


. gards the nephews it held that the present ap- 
‘plication was'barred by the rule of res judicata, 


and as to the widow it held that’ the appli- 
cation was time-barred. The decree-holder 
comes here in second appeal and. contends 


_that the lower Court has misunderstood the 


scope of section 284 of the Code of Civil 
Procedare and is wrong in the view it took 
of the effect of the order passed on the 
application ofthe 19th April 1905, operating 
as res judicata; The learned Vakil for the 
appellant contended very earnestly on behalf 
of his client that the order of the 8th of 
July, 1905, passed on the application of the 
19th April 1905, was an order limited to the 
particalar property. The property covered by 
the. present application being -quite separate 
and distinct, the Court inthe previous pro- 


ceedings was not called upon to consider 
‘the position of the nephews save and exeept- 


in relation tothe property which- was then 
nimed-atin the execution proceedings, and 
the order passed by the: Court on that occa-, 
gion must be deemed to be’anorder determin-. 


“ing the position of the nephews only in rela- 
Suchit Prasad- Singh was the sole ownerof the - 


; property and could not prove that custom, 


tion to the property covered by those proceed., 


ings. For ‘this proposition he was unable 


t> put forward any authority. For the 


‘reasons which will be given by us in this 


judgment, we'do not consider it necessary to. 
go into the question thus raised. Conceding, 
for a moment that the nephews are in posses-.- 


_sion of the property alleged to bein their 


possession, and even conceding further that 


| the property is, as it is alleged. to be, the 
-gelf-acquired property of the deceased, we 


hold that-the nephews are not the legal 
representatives of the deceased and for this 
we have the authority of the ease of Veerappa 
Chettiar v. Ramaswami Aiyar (1). In the case 


- cited the widow and the undivided brother of 


the deceased ‘were jointly made the legal repre. 

sontatives of the deceased and the District 

J udge allowed execution to proceed against. 

both in respect of property not only separate 

property but also partnership Propetiy: The 
(1) 27-M, aoe 


` 
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learned Judges held that the widow alone was 
the legal representative of the deceased aud 
execution should not proceed against the bro- 
ther even if he were in possession of any 
portion of the assets that was separate pro- 
perty. They directed the name of the bro- 
ther to be struck off and execution granted 
under section 234 against the widow as the 
legal representative of the deceased. In the 
' present case, even if we were to concede. the 
two points which we set out above, we hold 
that the nephews are not the legal represen- 
tatives of the deceased Raja Suchit Prasad 
Singh for the purpose of execution and that 
the execution proceedings taken against them 
as legal representatives of the deceased for 
this purpose are bid. There remains the 
further question as to whether the application 
as against the widow is or is not barred by 
limitation. 
lant put forward two grounds on which he 
argued that the Courts below ought to have 
held that the application against the widow 
was in time. First, he pleaded in aid the 
execution proceedings of the 19th April 1900. 
He contended that although those proceedings 
ran in the.name of the nephews only 
they must be held to keep the decree alive as 
against the widow, who was alegal represen- 
tative also. In support of his contention, he 
referred to the case of Ramanuj Sewak 
Singh v. Hingu -Lal (2), and also to the 
case of Gopnl v. Har Prasad (3). The 
case of Hari v. Narayan Sambhoji (4) was 
also cited, but we hold that this case had no 
application whatever to the present case. In 
Ramanuj Sewak Singh v. Hingu Lal (2), 
the application for execution was against one 
of the several legal representatives of the 
deceased judgment-debtor. As we hold that 
the nephews are not the legal representatives 
of the deceased judgment-debtor, that case is 
not an authority for the circumstances of the 
present case. In the second case of Gopal 
v. Har Prasad (3), the head-note is not 
happily worded. Indeed we might go farther 
and say that it is liable to mislead. The 
concluding part of the judgment shows that 
the learned Judges, who decided the case, 
considered that one very important question 
was left undecided, namely, whether Har 


Prisad and Kanahya Lal were the legal 
(2) 3 A. 517. 
(3) A. W. N (1892) 241, 
(4) 12 B, 427. ` 


The learned Vakil for the appel- . 


representatives of the deceased jadgment- 
debtor. It cannot be said to have been decided 


< that the application for execution of a decree 


against persons alleged to ba the legal re- 
presentatives of the original judgment-debtor 
will not be a bad aplication for purposes of 
limitation merely because the persons named 
therein are subsequently found not to be the 
legal representatives of the judgment-debtor. 
The héad-note goes far beyond the judgment. 
The second contention was that on the T6th 
February 1906, one of the nephews, Raja 
Nityanand Prasad Singh, had made a part 
payment of the decree and this part payment 
and a letter said to be written by Nityanand 
Prasad Singh on the 22nd January 1906, 
amounted to payment and acknowledgment 
as are intended by sections 19 and 20 of 
the Indian Limitation Act, 1877. We hold 
that neither the alleged payment nor the 
alleged letter amounts to a payment or 
acknowledgment intended in those sections. 
We dismiss the appeal in both the cases with 
costs including fees on the higher scale. 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
REGULAR Civit Appear No. 249 or 1908. 
March 21, 1910. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Chitty. 


| MAHADEO SARAN SAHU AND avoriter 


— PLAINTIFF8S— APPELLANTS 
| versus i 
THAKUR PROSAD SINGH AND ANOTHER— . 


DEFENDANTS— RESPONDENTS, 

Lis pendens —Applicability of doctrine to a sale under 
decree under 8. 90, Thansfer of Property Act—Transfer of 
Property Act (IV of 1882), s. 90 —Attachment, effect of 
—Revenue Sale Law (Act XI of 1859), s. 54—Incum- 
brance—Attachment, whether secures lien or incum- 
bance, . 

The doctrine of lis pendeng is applicablo to sales 
in invitum, aud to proceedings to realise the mort- 
gago money after the decree for sale of the property. 
But it does not apply to sales of property not mort- 
gaged, under a decree under section 90 of the Trans- 
fer of Property Act. | i 

Attachment only prevents alienation: it does not ° 
confer any title. . 

Moti Lat vi Karabuldin, 25 O. 179 (P.0.);1 0. W. 
N. 639 ; 24 LA, 170 and Frederick Peacock v, Madan 
Gopal, 29 O. 428 (F.B.), followed. | 

A share in a revenue-paying estate, in respect of 
which a separate account was opened in the Collec- 
torate, was attached undor.s personal deoreo under sec- 


- 


I 


go ` 


` Vol tn): na 
- MAHADHO SARAN SAHU V. THAKUR PROSAD SINGH., it 
* tion 90 of the Transfer of Property Aot,. and, during 


w ~*~ a. = "w 


, tho attachment, was sold for arrears of revenue: > 
Held, that the doctrine of -lis pendens did not apply, 
nor did the attachment seoure any lien in the nature 


. of al~incumbrance under section 34 of, Act XI -of l 
< 1859 and that the pūrehaser got an absolute title. 


< Pears Lal Sinha v. Chand: Charan Sinha, -5 O.L.J. 80 


‘(at p: 86) ; 11 O. W. N. 163, distinguished. ih 


Appeal from #he decree of the Sub-Judge 


"of Mozaffarpar, dated February 29, 1908. 


7 


1897. 


` Babus Dwarka Nath Mitter and Baslendra 


e Nath Palit, for the Appellants. 


Babus Jogesh . Chandra Roy and Aksoy . 
Kumar Banerjee, for the Respondents. 

- Judgment.—this is an ‘appeal by 
the plaintiff in a suit for adj udication of title 
-by auction-purchase and recovery of posses- 


` -1 sion of a share of 2 annas 8 pies in Revenue- 


‘paying Estate known as “Khaira, Pahari in’ 
the Collectorate of Mozaffarpur. It appears 
' thata separate, account had been opened in 
the Collectorate in respect of this share. The 
plaintiff alleges that one Babu Lal Sahu, who 
18 the father and ancestor of the. defendants 


- 8rd party; borrowed Rs: 2,300 odd from the 


plaintiff's predecessor-in-interest and execut- 
ed a mortgage bond on 3 houses situated in 
the district of Chupra on the 7th June 1889. 


The plaintiff obtained a mortgagé-decree on 
"the 10th September 1895. 


In execution, the.. whole of the | 
- property was sold for about Rs. 775'and for. 
‘the balance plaintiff obtained .& personal 
decree under ‘section 90 of the Transfer of- 
Property, Act. This decree was transferred 


for execution to the Mozaffarpur Court where. > 
` the plaintiff > obtained the attachment of the . 


‘property in dispute on the 10th September 
The notice of attachment was served 
on the 10th November 1897. After-attach- 
ment one Sagaram, ancestor of the defendants’ 


' 2nd party, filed a claim alleging that he? 


was a purchaser under a deed of sale dated 
the 25th July 1894. On the 5th March 1898, 
his claim. was.allowed. 


On the 12th September 1898, the plaintiff 
instituted- a suit- under section. 283 of the 


former - Coda of Civil Procedure fora declar- 


ation that Sagaram’s- sale-deed was spurious 
and the property should -be made liable to 
attachment in execution of the’ plaintiff's 
decree. The’ plaintiff “got. a decree on the 


, 22nd September 1899. An Appeal’ No. 398 


of 1899 was preferred to tlhe High Court by 
Sagaram but did not come on for hearing 
for 4 years ane was dismissed on the 10th 


t 
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December 1903. In the meantime between 
the preferring of the appeal-and its decision, 
Babu Lal’s heirs made default in the pay- 
ment of the Government Revenne for thie 
Jane kist of 1901 which became an arrear 
on the 28th September 1901. The estate was 
-sold on the 3rd January 1902 and purchased 
by the ‘contesting defendants Ist party who 
obtained a sale certificate on the 22nd April 
1902. In execution of his decree the plain- 
tiff purchased the property on the 23rd 
March 1905 and obtained delivery of posses- 
sion on the 4th -August 1905. He then 
applied for mutation of names in the Col- 
lectorate. The defendants lst party object- 
ed and the Deputy Collector disallowed the 
objection on the 25th January 1906. The de- 
fondants Ist party appealed to the Collector 
who allowed their appeal and upheld their 
objection on the 9th March 1966. Thereupon 
the defendants Ist party dispossessed the plain- 
tiffs on the 20th March 1906. The plaintiff: 
sues on the allegation thatas the defendants 
1st party's’ purchase was made at the time 


-the appeal of Sagaram was pending and the 


plaintuf. was actively defending the appoal, 
the defendants first party’s purchase is barred 
by the doctrine of lrs pendens, 

He further contended on the facts that the 
defendant Ist party was only a farsidar for 
‘the defendants 2nd and 3rd parties who were 
the real- purchasers. And thirdly he main- 
tained that his subsisting attachment operat- 
ed as an encumbrance within the meaning 
of the Revenue Sale Law. 

The Subordinate Judge has found against 
the plaintiff on all three points, though he 
has found in his favour on certain minor 
issues a8.to which there is no cross-appeal. 
Although, therefore, it seems to us doubtful 
whether the third and ‘the first part of the 
fourth, issue should not also have been decid- 
ed against the plaintiff, we have only tu 


consider in this appeal the three points set 


out above. 

As regards the- first point, the Subordinate 
Judge lays down a proposition of law which 
on the authorities must be considered errone- 
Jt is now settled law that the doctrine 


and ‘the learned Vakil for thé respondents 
-concedes that this is so. The doctrine is also 
applicable to proesedings to realize the mort- 
gage money after the decree for sale of the 
property. Batin this case the doctrine of 
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lig pendens does not apply as no suit and no ing of the Full Bench in Frederick Peacock Va 
proceedings on the decres in the mortgage. ` Madun Gopal (1), that the plaintiff acquired - 


suit were pending at the date of the alleged 
sale. Ib was a money decree and property 
not mortgaged had ‘been attached. The ques- ' 
tion was who is the owner of the property, 
Sagaram or Babu-Lal. However, that ques- 
tion was decided. the property would have 
been sold all the same for arrears of ita own 
Revenue and the effect of the sale of the 
share for which a separate account had been 
opened was to passthe share to defendants 
lst party. The decree which the plaintiff 
had already obtained from the Subordinate 
Jadge, which was subsequently confirmed by 


the High Court, declared the property to be 


the property of Babu Lal and, therefore, liable 
to be sold for default in payment of Govern- 
ment Revenue by Babu Lal’s daughter and 
successor. ` The test is that it made no differ- 
ence whether the plaintiff 
declaration beforo or after the Revenue sale. 
The deftndants Ist party’s purchase was in 
no way subject to the result of plaintiff's suit 
unless the attachment obtained by the plain- 
tiff in 1897 operated as an encumbrance under 
the Revenue Sale Law. This brings us to 
the third point which, as the learned Sub- 
ordinat Judgeremarks, is really the important 
point in the case and which we will pro- 
ceed to decide before entering upon the case 
on the merits as to the alleged benami. 


Now in the first place, it appears clear from 
the Order Sheet on pages 100-101 of the 
paper book that although the original plain- 
tiff decree-holder Ramphul Sahu, whose heirs 
have now become plaintiffs owing to his death 

‘during the pendency of this suit, filed his ex- 
ecution petition with a prayer for sale of the 
property in dispute without any prayer for 
fresh attachment, -the Court considered it 
“necessary to issue afresh attachment owing 
apparently to the lapse of seven years and 
the plaintiff decree-holder, when he came in 
on the 23rd December 1904, accepted the 
decision of the Court and himself prayed for 
a fresh attachment after showing cause for 
his delay in proceeding with the execution. 
It can hardly be held, therefore, as the Sub- 
ordinate Judge bas held, that the attachment 
of 1897 was still, subsisting and continued to 
subsist after the order of the 23rd December 
1904. But be that as it may, it seems to us 
‘impossible to contend in the face of. the rul- 


obtained this” 


auy title or charge upon the property by 


reason of the attachment in question. In that’ 


case all the authorities are set out and among 
them the dictum of the Judicial Committee 
in Afoti Lal v. Karabuldin (2) that “ attach- 
ment only preventa alienation ; it does not 
confer any title.” On this dictum an argument 


is based in final reply for the appellants that- N 


the laches of Babu Lal's daughter in allow- 
ing-the share to fall into arrears for Govern- 
ment Revenue constituted an act of alienation 
by herin derogation of the attachment or,as it 
was put by the learned Vakil, “If Babu Lal’s 
heir instead of making the alienation 
herself allows the Government Revenue to 
fall into arrears and thereby causes the pro- 


perty to be alienated, the doctrine of lis TT 


pendens applies.” , 

This proposition has only to be stated to 
expose its fallacy. The Government is in no 
way bound by the attachment nor can a sale 
for arrears,of Government Revenue be re- 
garded as an alienation made by the pro- 
prietor. The only question is,does the attach- 
ment secure any lien in the nature of an 
encumbrance to the plaintiff under section 
54 Act XT of 1859? 


In support of the contention” that it does, 
much stress is laidon a dictum of Mookerjee, 


J., in Peart Lal Sinha v.Chandi Charan Sinha-- 


(3), where he says: “No doubt, as pointed out 
the Judicial Committee, an attachment: only 
prevents alienation and does not confer any 
title. But as the property is in the custody 
of the law, it is only reasonable to hold that 
persons, who claim to take it, should first 
satisfy the demand, for’ the ultimate satis- 
faction of which it haa been seized by the 
Court at the instance of the judgment: 
creditor,” 

But in that case, the question to be decided 
was whether an attachment enured against 
the sons of a deceased judgment-debtor who 
formed with the deceased a joint Hindu 
family governed by the Mitakshara Law, and 
socondly, whether such sons were the legal 
representatives of the deceased judgment- 
debtor. It was upon the first question that 
the above dictum of Mookherjee, J., was de- 


(1) 29 O 428, i 
(2) 25 C. 179,1 0. W. N 689; 24 T. A. 170. 
(3) 5 O. L. J. 80; 11 ©. W. N., 168, 


< the evidence-as to the alleged benums. 
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*liyered and he carefully enarded himself. from * 
any decision as to-what would be the effect - 


‘of the ruling in Frederick Peacock v. Mudan 
Gopal (1) on the previous’ Full Bonch deci- 
sions of this Court under the old law and on 
the question now before us, namely whether a 


judgment-creditor who had obtained an attach- . 


ment has a charge or lien upon the ‘attached 
property. For the purposes of “the case 
- before the Court the finding of Mookerjee, 


d., was, no doubt, speaking with all respect, | 


correct and ‘sufficient bat it is no kind of 
authority forthe proposition which: is now 
contended for -before us and upon which 

Mookerjee, J., expressly declined to give any 
opinion. >: 

We feel ourselves cênela by the judgment 
‘of the Fall Bench in Frederick Peacock v. Madan 
Gopul(1), which applies in toto to this case and 
we’hold that the attachment obtained by the 
plaintiff in 1897, did not give hima len or 
charge in the property which was attached 
on a mere personal decree against: Babu Lal, 
nor did ‘it constitute any kind of encumbrance 
within the meaning of section 54 of the 
Revenne Sule law. It only remains to con- 
sider the finding of the Subordinate Judge on 
It is 
conceded by the learned.Vakil for the ap- 
pellants that there is really no evidence upon 


_which he cah ask us to come to a different 


finding on this “point to that arrived at by 
the Subordinate Judge. 
Indeed four out of five of the plaintiffs’ own 


witnesses distinctly negative any such conten- 


tion and the remaining witness (No. 1) is not 
on this point at all. 
We find, therefore, that. this appeal fails 


-on all points and must be dismissed with 


costs. ; 
Appeal dismtssed. 





CALCUTTA HIGH COURT. 
. MISCELLANEOUS Civit APPEAL No. 377 ` 
or 1909. 
March 9, 1910. 
Present:—~Mr. Justice Mookerjee and 
Mr. Justice Teunon. . 
HARI CHARAN DE —J UDGNERT:DEBTOR== | 
i _ APPELLANT ; : 
versus 
HARI CHARAN DATTA PODDAR— | 


DECREE-HOLDER——~ R BSPONDENT. 
` Dimitation Act- (KV: of-1877), Sch. II, art, 179 


t 
~ 


cl. (4)—Step-in-aid of an akan to certify. 
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„the execution. 


$ 


payments -Oivil Prosedure. Code (Act XIV of 1832), 
s. 268, applicability of, to mortgage decree. 

‘An application by the decree-holder to eei tify 
to the Court the payments whioh had been made 


-to him by the judgment-debtor oat of Court, is 


an application to take a atep-in-aid of execution 
within the meaning of clause (4) of article 179 of the 
Limitation Aot, 1877. 

Rakhal Das Moxumdar v: Jagendra Naiain 
Mozumdar, 8 Ind. Cas. 374; 10 0. L. J. 467, followed. 

When 9 payment mde by B jadgment-debtor to 
the decree-holder is nob certified to the Oourt and 
the time within which the jadgzmént-debtor could 
have compelled the decrce-h older to certify the pay- 
ment has already expired, the Court of execution cau- 
not recognise the allegad payment. 

Section 258 of tho Uivil Procedure Code of '882, 
applies to proceedings in execution of mortgage- 
decrees. 


Appeal from the order of the «District 
Jadge of Hooghly, dated Jane 24, 1999, re- 
versing that.of the First Munsif of Serampore, 
dated March 31, 1909. 


Babu Joy Gopal Ghosh, for the Appe!- 
lant. 

Babu Shib Chandra Palit, for the Respond- 
ent. 

Judgment.—two points have been 
urged in this appeal, first that the applica- 
tion for execution of the decree is barred 
by limitation ; and secondly, that the judg- 
ment-debtor is entitled to credit for various 
payments made from time to time. The 
decree which is now sought to be executed 
was made in a mortgage-suit on the 21st 
september 1901 and was subseqoently made 
absolute on the 21st February 1902. On 
the llth August 1902, the decree-holder 
made an application in which he acknow- 
ledged the payment of two sums of money 
and alleged that as the judgment-debtor had 
agreed to pay this amount under an arrange- 
ment, ib was not necessary to proceed with 
Upon his prayer, execution 
was dismissed on the day following. The 
second application for execution was mado 
on the 19th July 1905. This was dismissed 
on. the 10th August inasmuch as service of 


- notice upon the judgment-debtor was not 


proved. A third application for execution 
was made on the ~Oth November 1907 and 
notice was served upon the judgment-debtor 
under section 248 of the Code of 1882. The 
judgment-debtor appeared and alleged among 
other things that the decree had been satis- 
‘fied by various payments made between the 
llth October 1902 and the 20th March 1903. 
He also alleged that these payments were 


Å} 
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proved by means of enfries made in a 

hatchcta which was produced und filed in 


Court. The decree-holder thereupon applied 
for leave to withdraw the application and the 


result was that onthe llth May 1908, the 


application of the decree-holder was dismiss- 
ed and the objections of the jadgment-debtors 
were also dismissed as it became unnecessary 
to consider them in the events which had 
happened. The present application for exe- 


_ . cution was made on the 10th August 1908. 


The judgment-debtor objected that the decree 
had been satisfied by the payments alleged 
in the previous proceedings. He also argued 
‘that the application for execution was barred 
by limitation., The Court of: first instance 
found upon the evidence that the alleged pay- 
ments had been proved and inthis view dis- 
missed th eapplication which, it held,must also 
fail on the ground of limitation. Upon appeal, 
the learned District Judge held that the ap- 
plication was not barred by limitation and 
that the question of the alleged payment could 
not be investigated. In this view he allowed 
execution to proceed. 

In the preseut appeal, it has been contended 
that the application is barred by limitation. 
This contention is obviously untenable. No 
doubt, the second application for execution 
was made on the 19th July 1905, that is more 
than three years after the date of the first 
application presented on the 7th May 
1902. But the application of the llth August 
1902, was clearly an application to the 
proper Court to take a step-in-aid of execu- 
tion. Itwas in substance an application by 
the decree-holder to certify to the Oourt 
the payments which had been made to him 
by the judgment-debtor out of Court. It 
is now well-settled that an application to the 
proper Court by the decree-holder to 
certify a payment, when the payment as- 
serted has been actually made, is suff- 
cient to bring o case within clause (4) of 
article 179 of the Limitation Act. | In sup- 
port of this view, it is sufficient to refer to 


the case of Rakhal Das Mozumdar v. Jogendra ` 


Narain Mozumdar (1). The first contention 
of the appellant, therefore, fails. 

As regards the second contention of the 
appellant, ib is clear that as the various 
payments alleged to have been made were 
‘not certified to the Oourt and as the time 
‘within which the judgment-debtors could 

(1) 8 Ind. Cas. 374; 10 0. L. J. 487. 
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have compelled the decree-holder to certify" 
the payments has already expired, the 


° [1910 


Court of execution cannot recognise the - 


alleged payments.. It was faintly suggested 
by the learned Vakil for the appellant 
that section 258 ofthe Code of 1382, has no 
application to proceedings in execution - 
of mortgage-decrees. There is, however, 
no fondation for this contention. The second 
objection, therefore, fails. But we are of opi- 
nion that no costs should be allowed to the 
decree-holder in the present proceedings. 

The result, therefore, is that subject to 
this variation, the order of the Court below 
must be affirmed. The decree-holder will 
be entitled to execute the decree but he will 
not be entitled to any costs at anystage of the 
proceedings. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
REGULAR Civin APPRAL No. 132 or 1908. 
March 17, 1910. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chitty. 
Bibi TASLIMAN AND orners—DsrexDants— 
APPELLANTS i 
versus 
Bibi KASIMAN AND OTHERS—PLAINTIFE— 
RESPONDENTS. 


Muhammadan Law-~-Dower——Lien of widow for dower. | 


—Such lien not acquired by widow taking possession 
against consent of other hes. 

If a Mahomedan widow ontitled to dower hag 
not obtained possession lawfully, that is, by con- 
tract with her husband, by his putting her into 
possession, or by her being allowed with the con. 
sent of the heirs on his death to take possession 
in lien of dower and thus to obtain a lien for 
her dower,- she cannot obtain that Hen by 
taking possession, adveracly to the other heirs, 
of property to.the possession of which they, and 
she in respect of her sharo in -the inhcoritance,’ aro 
entitled. 

Amanat-un-ninsu vV. 
followed. 


Appeal from the decree of the First 
Sub-Judge of Shahabad, dated February 4, 
1908. 

Babu Ohandra Sukhur Pr osad Singh, for the 
Appellants. 

Moulvi Muhammad Mustafa Khan, for the 
Respondents. 

Judgment.—This i is an’appeal by the 
defendants in a suit for partition brought by 
two Mahomedan-ladies, daughters of one 


Bashiv-un-nissa, 


= ~ 


17 A. 77, 


£ 
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' Amir-ud-din. The defendants Nos. 2 to 5 are 


| - of defendant No. 2 who is -defendant No. 7 


_ of her dower, 


‘gon of the grantor of the tenancy, proves — 
his father’s signature on Exhibit A and proves - 


the four sons of Amir-ud-din. The widow is 
defendant No.1, and the son of defendant 
No. 2who is defendunt No.6, and the -wife 


claim certain portions of the, properties as 


* their own. 


The defendants objected to the partition on 
the ground that the properties left by 
Amir. nd-din were by family arrangement in 

he possession of defendant No. 1, his widow, 


‘in lien of her ‘dower and that tho plaintiffs 
-were notin possession of the properties in 


dispute. They contended, inter alia, that three 
of the properties pelonzed to the defendants 
Nos. 6 and 7. The learned Subordinate 
Judge found that two of the properties 
claimed by defendants Nos.6 and 7 were 
really .the properties of Amir-nd-din. The 
third, evidenced by the kobala (Exhibit C), 
he found, was not the property of Amir-ud-din 
and.that the plaintiff could not, therefore, 
claim any share therein. - 

As regards the defendant No, 1’s -claim 
to retain the whole ofthe property in lieu 
the Subordinate: Judge has 
found that- there is no evidence worthy of 
oredit-to show that Amir-nd- din settled the 
property with his wife. We have gone through 
the evidence and we find that as regards 


‘the first item, namely Rs. 8,277-8-0, which 


the learned , Judge - Na a states as 
Rs. 8,000 evidenced by Exhibit B, that 
sum ia undoubtedly dae to the estit of 
Amir-ud-din in the absence of any evidence 
that his wife really owned the money which 
was in his name. 
find that Amir-ud-din used to pay the rent 
for the 5 bigkas, 17 cottahs, although the land 
stands in the name of the lady defendant 
No.7. After Amir-ud-din’s death, no body 
seems to have paid the rents. .But the 
present landlord, Lukhdeo Singh, who is the 


the facts which we have just set out. We 
can find no reason to disbelieve him. Heis 
a respectable ‘gentleman and has no possible 
interest in the result of this suit. As 


-regards the receipts Exhibits E 1 to E 6 filed 


by the defendants, we need only say that 
the evidence of the handwriting of the 
patwarts who are admittedly alive, given by 
the defendant himself, is absolutely worth- 
less.. 


5 
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As regards Exhibit D, we 


-we -accordingly dismiss this appeal, 


It -would appear ‘that whatever. lunds: 


Le] 
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the sons “did get on their father’s death 
have gone away to strangers, and their 
sisters immediately after their father’s death 
got their names registered in the land 
registration department after a contest with 
their mother. It was held on the au- 
thority of the case of Amanat-un-nissa v. 


Bashtr-un-nissa (1), which we find applies to 


this case, that” “if a Mahomedan widow 
entitled to dower has not obtained posses- 
sion lawfully, that is, by contract with her 
husband, by his putting her into possession 
or by her being allowed with the consent 
of the heirs on his death to take possession 
in lien of dower and thus to obtain a len 
for her dower, she cannot obtain ‘that lien 
by taking possession adversely tothe other 
heirs of property to the possession of which 


_ they, and she in respect of her share in 


the inheritance, are entitled”. Now the 
evidence of Sheikh Shams-ud-din, defendant 
No. 3, in. this case only amounts to this, 
that the sons allowed their mother to take 
their inheritance in lieu ofdower. He can- 
not contend as he appears to have done in 
the land registration proceedings, his evi- 
dence in which has been put in to contradict 
him, that the daughters who obtained regis- 
tration in opposition to their mother shortly 
after their father's death were parties to any 
such family arrangement. There is no proof 
of -the amount of dower due to this lady and 


< there is, as we have said, no evidence that 


she lawfully obtained possession of the whole 
of the property-in lien of dower. There is, 
therefore, no reason why the daughters 
should not get partition of their inherited 
shares and we think that the ‘learned Judge 
was right in directing that the plaintiffs 
should get a decree. We find that after 
the preliminary decree as soon as the Com- 
missioner had settled the shares by metes and 


‘bounds, no “party to the snit raised any ob- 


jection whatsoever. ‘The partition, therefore, 
may be taken to have been finally made and 
and 
direct that the final decree of the Court below 
do stand, with costs of this appeal tothe re- 
spondent. 

an Appeal dismissed, 
(1) 17 A. 77. 
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EKHAR ALI v. ANU MANJHI, 


CALCUTTA HIGH COURT. 
Seconp Civiu Appsan No. 1071 oF 1908. 
March 9, 1910. > 
Present: —Mr. Justice Chatterjee. 
Sheikh EKHAR AULI—PLatintTIFF— 
APPELLANT 
TOTEUS 
ANU MANJHI: AND OTHERS— DEFENDANTS — 


RESPONDENTS, 

Specific Relief Act (I of 1877), 8.42-——Claim of 
private right by. plamtiff over land—Claim of 
public right by defendants— Cause of action—Orimi- 
nal Procedure Code (Act V of 1898), s. 1338—~ 
Parties— Persons claiming publie right are alone ne- 
cessary parties— Orvil Procedure Code (Act XIV of 
1882), s. 80—Irregularity in not secording formal 
order. 

Where the plaintif claims a private right upon 
a certain land over which a publio right of way 
is claimed by the defendants, who initiated pro- 
ceedings under section 133,Ciiminal Procedure Oode, 
and there has been an order by the Magistrato 
upon the plaintiff to remove certain structure which 
the Magistrate found to be an obstruction upon the 
alleged public right of way : 

Held, that as a cloud had been thrown upon 
his title by the proceedings under section 133, 
Criminal Procedure Code, the plaintiff had a cause 
of action to bringe suit for declaration of his 
title: 

Held, also, that tho plaintiff had a right to 
the suit against the defendants alone 
without impleading any- other member of the 
public. 

Chuni Lali v. Ram Kishen Sahu, 17 C. 460 (F.B.), 
followed. 

Where notices under section 30 of the Civil 
Procedure Code, 1882, were issued one year before 
the trial, mentioning the defendants and. other 
residents of the neighbouring villages, and the 
defendants put in written statement of the service 
of the notices, and adduced evidence in support of the 
public right of wav, tho notices must bo con- 
sidered to bo definite onough, and the simple 
fact thata particular person was not directed by an 
express order of the Court before the trial as author- 
ised to defend the suit, did not affect the result of 


` the case. 


Dhunput Sinyh v. Paresh Nath Singh, 2L C, 180; 
Kalu Khabir v. Jan Meah. 29 0, 100, followed. 
Kalı Kanta Surma v.-Gouri Prosad, 17 O. 906, re- 


ferred to. 


Appeal from the decree of the First Sub- 
Judge of Dacca, dated January 31, 1908, 
reversing that of the Fourth Maunsif of 
Naraingúnge, dated March 27, 1907. 

Babu Harendra Narain Mitra, for the Ap- 
pellant. , 

Mr. B. M. Chatterjee and Babu Upendra 
Lal Rou. for the Respondents. 

Judgment.—Upon a close reading of 
the plaint in this case, there doea not seem to 
be any donbt thatthe plaintiff had a canse 
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right had been invaded. 


. deserved a trial upon merits. 


* 1910° 


a 


of action. The plaintiff says that contignons 


“to his land, or rather between his land and 


that of Arjan Bibi, there ig a piece of land 
which is his own private land, that upon 
this the defendants in common with other 
people are asserting -the existence of a 
public right of way, that the defendants `° 
initiated proceedings under ` section 183, 
Criminal Procedure Code, and, that there was 
an inspection by a jury of this land and that 


in consequence of the assertion of this right, 


there has been an order of the Magistrate 
upon him to remove certain structure which 
the Magistrate found to be obstruction upon 
the alleged public right of way; claiming, 
as the plaintiff does, a private right upon the 


Jand over which a public right of way is 


claimed and thinking that a cloud has 
been thrown upon his title by the pro- 
ceedings. under section 183, Criminal Pro- 
cedure Code, the plaintiff alleged , that his 
The plaintiff has 
a right to call upon the Court to remedy the 
injury that be has suffered. This disposes 
of the first point upon which the suit of 
the plaintiff has been dismissed by the lower 
appellate Court namely the want of a cause 
of action. 


Then comes the question under section 30 
of the Civil Procedure Code. Was the pro- 
cedure òf the first Court so far as section 30, 
Civil Procedure Code, is concerned regular? 
If it was not, was there anything in the 
procedure of the first Court affecting the 
merits or the jurisdiction of the Coart which. 
should invalidate its decree and further, 
even if section 80 had not been properly 
complied with and even if the procedure 
taken thereunder could be “impeached AR 
illegal, was the Court right*in proceeding 
with the suit and giving a decree against 
the defendants? The defendants did allege 
a public right of way over the disputed 
land belonging to the.plaintiff. ‘ The plain- 
tiff had, therefore, aright to bring @ suit as 
against them alone for a declaration of his 
private right without impleading any other 
member of the public. [See Ohunt Lall v. 
Ran Késhen Sahu (1)|. To this extent at 
least, therefore, the suit of the plaintiff 
Then as 
regards the proceedings, taken under sec- 
tion 30, Civil Procedure Code, it appears that 


(1) 15 0. 460, 


ti 
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the plaintiff did apply under that ' section 
at the time .of filing his plaint and that 
some time after, that is, abont a year be- 
fore the trial of the suit, notices were issued 
under section 30., It was subseqnent to the 
service of these riotices. that the defendants 
pub in- appearance and filed their written 
statement. 
sides upon the rights asserted by each and 
ethe defendants adduced evidence to show 
that the right of public way claimed by 
them-in common with other members of 
the public did exist. Upun this evidence, 
the first Court came to a conclusion in 
‘favour of the plaintiff. It has never, been 
said in this case that the defendants or 
any of them .had been in any way pres 
jadiced for want of a formal order under 
section 30, Civil Procedure Code, being record- 
ed before the trial of the case. Ib cannot 
be said that.the first Court. had no juris- 
diction “to try the suit. Even ifit could not 
make a decree binding upon the entire 
public of the place interested in the disputed 
path, itconld make a decree against the 
_ defendants. 
“of initial jurisdiction. “On the merits also 
it has never been objected that the defen- 
danta ‚were prevented by any defect in the 


procedure of the Court from adducing any- 


evidence which it was not in their power to 


adduce or that the defendants were in any - 
way injured inthe trial of the case on’ its- 


merits by the action taken by the first Court, 
From the facts that notices were issued one 
year before the trial, that the defendants 
after service of the notices put in written 
statement and adduced evidence in support 
of the publicright of way, it was perfectly 


open to the Munsif to say that there had - | 


been no injury to. any party on the’merits. 
But apart from that the Munsif did record 
a formal order at last and the defect, as it 
did not affect the case onthe merits, Reems 
to have been cured. 


out coming toa finding as to whether there 
had been any injury to any of the. “parties 
on the merits. Section578 of the old 
Civil Procedure Code is a bar to the pro- 


cedure it has adopted. ‘The care of Kali. 


` Kanta Surma v. Gourt Prasad Kurma Bardeurt 


(2), “has been referred to as showing that 
(8) 17 ©. 906. - 
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Evidence was adduced on both 


Therefore there was no want ’ 


In any case it was” 
not open to the lower appellate Court, to ret- 
aside the judgment of the first Court with- 


47 


there has been a defect of procedure in this 
case in that it was not specifically stated in 
‘the notice as to which party was to repre- 
sent the public. I think when the notice 


‘mentioned the defendants and other residents 


of the neighbouring villages, the description 
was definite enough. The simple fact that 
A or B has not been directed by an express 
order of the Court before the trial as 
authorised to defend the suit does not affect 
the -result of the case so long as it is not 
shown that that want has been prejudicial 
to any vested right. I may refer to tho 
eases Of Dhunput Singh v. Paresh Nath Singh 
(3), Kalu Khabir v. Jan Meah (4), as show- 
ing that a decision respecting publie right 


- 18 not to beset aside on the ground of mere 


irregularity like the one in question in this 
case. In this view of the case, I think that 
the case ought to have been tried on the 
merits by the Subordinate Judge. I, therefore, 
set aside his judgment and decree and send 
back the case for a decision on the merits. 
Costs toabide the result. 


` Appel allowed and 
Case remanded. 


(3) 21 0, 180. 
4) 29 C. 100. 





CALCUTTA HIGH COURT. 
REGULAR CIVIL APPEALS Nos, 422 or 1907 AND 
+441 op-1908. ° , 
March 11, 1910. 
- Present: —Mr. J natice Woodroffe and 
Me aie Mr. Justice Caspersz. 
PANCHAM LAL' CHOWDHURY— 
DEFENDANT-——APPELLANT 
7 Versus 
KISHUN PERSHAD MISSER AND OTHERS 


— P LAINTIEFS-— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 99—Sale in 
contravention of section, trregular not nullity—Mortgor ge 
—Purchase by mortgagee of equity of redemption, effect 

0f— Release of equity of redemption~—Right of redemption 
mot destroyed by irregular sale in contravention of 


. 8.99, Transfer of Property Act. 


A sale ‘in contravention of the terms of section $9 
of the Transfer of Property Act, is not a nullity but 
an irregular sale liable to be avoided merely on 
proof that the terms of that section had been con- 
travened. 

Ashutosh Sikdar v. Behari Lal Kirtania, 36 C. 81; 
‘110 W. N. 1011; 60. L. J. 320, followed. 

A purchase br the mortgagee of the equity of ro- 
demption constitutes him & trustee for the mortgagor 
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and he does not Yon such purchigae. acquire. an year, a suit WAS brought on the And mort- g 


- iřređdeemable title, assuming that there has been no < < oe... 
“telenge `of the- equity of redemptioncj;or other gage and a decree given for Rs, 4,052. The- - 


circumstance which in law would bar thg right to decree, however, on the roka was a decree ` 
redeom. | -z ` which was put into execution and in the 
Where the judgmont-debtor on the sale day putin courge of the execution the plaintiff’s father 


Ja petition for time agreeing that the sali ght take Pee Ae í ; 
place on a future day without issue of £. b attach- made an application for time which is Kx 


ment processes or freshaale proclamations: Held, that i. and which is in these terms :— . . = i 
ib did not amount to arelense of the equity of ro- In the above case (No. 190 of 1890) the” - 
demption,in favour of the mortgagee p'i*tohaser. sale of the properties, of your petitioners, the i 


jaraj | Daim, 82 0. 298 ab SIR BAL. : : À A 
AAN KAEN akang Ie RI, 00; W. N. 201, Jjudgment-debtors, is fixed for to-day; and it 


referred to is necessary for the. judgment-debtors to paye 
The effect of the Fall Bench decision in Ashutosh the decretal money in this case as well as the 
„Sikder v. Behari Lal Kirtanta, 85 0.61, 11 C. W. N. other duesof the said decree-holder, viz., under 


101]; 6 C. L. J. 320 is not to narrow the previously : 
existing rights. of the mortgagor or to affect the Decree No. 50 of 189V passed by this Court . 


hitherto established proposition of law, that. the for Rs, 4,052-9 -and also the money due 
purchase of the equity of redemption constitutes, the under the bond, dated: the 14th December 
mortgagee a trustee for the mortgagor. 1884, for Rs. 4,000 and it is impossible for 


Therefore, where a salo is held of the mortgaged - nae : 
` property in contravention of section 99 ofthe Trans. OUT petitioners the judgment-debtors to 


fer of Property Act and it is confirmed, the mortgagor. raise money unless sufficient time is.granted 

i nay miolo oaa paa mortgaged pie a to them, Your petitioners, therefore, beg to 
ayan LAUL V. LAKUAR, ADON, file this petition and pray that the sale may. 
Appeals from the decrees of the Additional jp stayed to-day and it may be fixed for the 
First ‘Sub-Judge of: Monghyr, dated May 14, 28th August 1890 which is the second sale 


=- 


1907. gi ga ~ day i ) i i 
| l y in the month of August, without issue of 
| Moulvi Syed Shams-ul-Huda and: Babu fresh attachment processes and frésh sale 
_Khetra M ohan Sen, for the Appellant. proclamations. The attachment processes 
les Sashi Bhushan Bose, for the Respond- and the sale proclamations have been duly 
ents. T ee. a ‘gerved. Your petitioners the judgment- 
é r a udg WENG. ‘debtors shall raise no objection on the ground x 
LU. D, NO, OF < of non-service of fresh attachment processes - 


a Woodroffe, J.—This a suit brought forre- and fresh sale proclamations or on the ground. - 

demption of a mortgage. There was a kabuliat of inadequacy of price &o., and in case of sale 
executed by the defendant in favour of the your petitioners the judgment- debtors “shall 
~ plaintiff's, father in respect of the pro- not raise any objections to the purchase made 
perty in suit which the defendant took on by the decree-holder: The decree-holder also 
lease. That property is & annas of mahal agrees to the above matter and the signature 
Siswa Rasulpur. There was also on the of the decree-holder’s pleader is affixed be- 

same day,- namely, 14th December 1884, a- low” ` Ag 
mortgage executed by the father of - the This petition has been relied on Jor the 
~~ plaintiff in favour of the defendant fora sum purpose of showing that there was acquies- 
of ia 4,000. 4 Subordi t. Jude ` cence by the respondent in the sale aud, 
e warned Subordinate Judge has found that, as a matter of fact, the terms of that 
that the lease and the bond whioh were exe:* petition really Wai a TIPE, ag 

cuted on the same day formed one transac- the equity of redemption in favour of the e 

' tion and the two taken together constituted appellant. ` i B i 
a usufructuary mortgage. That finding has “On the 28th August 1890, the proparty 
E oa appeal. i l was sold for Rs. 570, it having been put, up 
i n the lôr i te a -a mort- to sale subject to two prior mortgages. A 
A ee Jane 1889 y i $ T ant.and on gale certificate was granted, and possession 
Zune ne a OOF and-note was was granted in thesame year. Subsequently 
_..executed- by the plaintiff's father in favour pn application was made under the ` Regia:. 
of the defendant. On the 16th January 1890, ` tration Act for registration -of the property 


a suit was broaght upon this roka and a ° NT ' 
decree was obtained for a sum of Rs. 1,200 ae gi Wai 15 pie ed hai iy 


odd. Then on the 27th May-of the same chase, namely, on the25th September, 1905, 


” 
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this suit for redemption was brought within 
the period allowed by law. 

The learned Subordinate Judge.has held 
that sotwithstanding the sale on the 28th 
August 1890, the plainhf is entitled to re- 
deem and has given him a decree accordingly, 
holdihg that the sale was one in contraven- 
tion of section 99 of the Transfer of Property 
Act and was, therefore, anullity. That decision 
was passed before the decision of the Full 
Buch in Ashutosh Sikdar yv. Behari Lal Kir- 
tania (1), where it was held that a_ sale in 
contravention of the terms of that section was 
not a nullity but an irregular sale liable to be 
avoided merely on proof that the terms of that 
section had been contravened. oe, 

It must be taken, therefore, for the pur- 
poses of this appeal -that the sale was nota 
nollity but was an irregalnr gale. 

The Full Bench, however, did not deal with 
the matter which is now before us, namely, 
whether, assuming the sale to bo irregular; 
the right of redemption is, or ia not, affected 
by such sale. The Fall Bench dealt with pro- 
ceedings for reversal of the sale and was not 


‘concerned with a suit for redemption such as 


that which is now before us. 

.The question’ is one not altogether free 
from difficulty. Independently of the pro- 
visions of the Transfer of Property Act, it’ is 


` a well-established principle that a purchase 


by the mortgagee of the equity of redemption 
constitutes hima trustee for the mortgagor 


and.that he does not of such a purchase re- . 


quire ‘an irredeemable title. That is, of 
course. assuming that there has boen no 
release of the equity of redemption or other 
circumstances which in law would bar -this 
right to redeem. Ido not think that in the 
present case the petition (Exhibit E), to which 
I have referred, constitutes such a release. 
J think that the meaning of that petition was 
‘that the defendant agreed not to object as to 
“any matters of procedure or irregularities in 
the procedure connected with the sale’ and 
it was notin his mind nor did he express 
himself as releasing theraby his equity of 
redemption. As regards this, their Lordships 


. -of the Privy Council observe in /thtarajmal 


y. Daim (2), that “neither exclusive posses- 
sion by the mortgagee for ‘any lerieth of 
time short of the statutory period of 60 years 
(1) 85 C. 61; 11-0. W. N. 1011; 60. L. J. 320 
(2) 32 0. 298, at p. 312; 2 A. D. J. 71,10. L. J. 
584, 9 Bom. L. R. 1;6 0. W. N. 201. 
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nor any acquiescence by the mortgagor not 
amounting to a release of the equity of redemp- 


` tion will b a bar or defence to a suit for re- 


demption it the parties are otherwise entitled 


“to redeem.?, » < 


It has, hi .reyer, been contended on behalf 
of the appellant that the plaintiff is not en- 
titled to redeem. The way in which the 
argument ha been pntis this: it has been 
contended that as the Full Bench has held that 


a sale in contravention of section 99 is not a 


nullity bat an irregularity, then the sale 
must be taken to exist with all its conse- 
quences until it is in fact set aside and that 
the consequence of such sale was that the 
equity of redemption was purchased by the 
appellant and, therefore, no longer existed in 
the respondents so as to form the foundation 
of his present suit. It is contended that 
until the sale hag been set aside, the plain- 
tiff has no right to sue and that the sale 
cannot be set aside as the suit is barred by 
the luw of limitation. 

The point, as I have said, is one which ap- 
pears to me to be open to arguments; but I 
am not satisfied that the effect of the Fall 
Bench decision to which we have referred is 
to narrow the previously existing rights of 
the mortgagor or to affect the hitherto es- 
tablished proposition of law, that the pur- 
chase of the equity of redemption constitutes 
the mortgagee a trustee for the mortgagor. 
We have been referred upon this point to the 
decisions in Kamini Dehi v. Ram Lochun 
Sircar (3), Hrusappa Mudaliar v. Commercial 
and Land Mortgags Buk, Ld. (4) and Mar- 
tand Balkrishna Bhat v. Dhondo Damodar 
Kulkarni (5). 

I do not think that it is necessary that the 
plaintiff should, in orderto obtain the relief 
which he claims, have the sale set aside. He 
is. for the purposes of this suit, content to 
leave the property where it is, namely, vested 
in the defendant by the sale which is still 
subsisting. But as so vested and against it 
as property in the defendant's possession, he 
seeks to exercise another, and a distinct, 
right which is consistent with the defendant’s 
right of possession, namely, his the mort- 
gagor’s right to redeem. I refer to what was 
gaid in Mayan Pathuti v. Pukuran (6), where 


the learned Jadges held that “notwithstand- 
(3) 5 B. L. R. 450 at p. 459. l 
(4) 23 M. 377; 10 M. L. J. 91. 
(5) 22 B. 624 at p. 829. (6)22 M. 347; 9 ALLS, 98, 
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ing such sale and confirmation, the mortgagors 
might not be precluded from suing to redeem 
the mortgaged property on payment of the 
amount given credit for by the mortgagee 
in respect of the sale.” I am of opinion, 
therefore, that the plaintiff has a subsisting 
right to redeem. ; 

Then the learned pleader for the appellant 
contends, and I think rightly, that if the 
defendant is to be taken to be, since his pur- 
chase, a trustee for the plaintiff, then he 
is entitled to be reimbursed and to add to 
- the mortgage-debt the amount which he has 
expended in the protection and preservation 
of the property. It appears that the defen- 
dant has been engaged. amongst other things, 
in certain litigation in respect of which he 
claims to be reimbursed. It is quite clear, 
and indeed it has not been contested, that 
the appellant is entitled to recover whatever 
he has properly spent for the preservation 
and protection of the property though, of 
course, it is a question of fact to be determin- 
ed what particular sum was properly spent 
for this purpose. 

In so far, however, as the accounts are 
determined by the decree, both parties are 
‘desirous that they should be accepted and 
should not be re-opened. Weorder accord- 
ingly and direct that inquiry be made to 
ascertain what sums the mortgagee has, pro- 
perly and as a prudent man, expended since 
the date of his purchase for the preservation 
and protection of the property in suit, either 
by litigation or in any other manner, exclud- 
ing, however, the sums of money which he 
has spent as costs of partitioning the 8 annas 


share of the property purchased by him. The - 


sums which on inquiry shall be found to be 
thus properly spent, the mortgagee is entitled 
to recover. These sums must be credited.to 
him and added to the mortgage-debt. 

Subject to the above order, the appeal is 
dismissed. 

A. O. D. No. 41 or 1908. 

This is a cross-appeal by the plaintiff. 
He complains of the finding of the learned 
Subordinate Judge as regards issue No. 10. 
The appeal has not been pieased. It is, there- 
fore, dismissed. 

Having regard to all the circumstances 
we direct that each party do bear his own 
costs of both these appeals. 

Caspersz, JI concur. 


Appeals dismissed. 


MADRAS HIGH COURT. . 
. FULL BENCH, | 
Seconp Crvin Apegat No, 121 or 1908. 
March 2, 1910. 

Present:-~Mr Justice Miller, Mr. Justice 
Munro and Mr. Justice Abdur Rahim 
KHADERSA HAJEE BAPPU—PLAINTIFF, 
~-APPELLART 

` versus 

PUTHEN VEETTIL AYISSA UMMAH 

AND OTHEK8— DEFEN DANTS— ]LESPONDENTS.0 

Inmitation Act (XV of 1877), Sch. IT, arts. 120. 
123, 14h—Muhimmidin ` Law—Suit for share of 
wife's eatate—Property tn possession of another shaver. 

A suit by § a Mahomedan for a share of his wife's 
property in the possession ofanother sharer more than 
12 yoars after the wife's death, is, for purposes of 
limitation, governed by art. 120 of the Limitation 
Act (XV of 1877), when the property is movable, 
and by art. 144, when it is immovable. 

Patcha v. Mohidin, 15 M. 57, explained, 

Kasim v. Aiyshanima, 15 M. 60; 1 M. L. J. 754, dis- 
sented from. 


Abdul Kader v. Alshamma, 16 M.61; 2 M. L. J. 200, 


referred to. 

Art 128 applies only when the suit is for the share 
of an estate which it isthe legal duty of the defen- 
dant to distribute. In the case of a Mahommedan 
dying intestate, the estate is at once vested in the 
heira as a a and thero is no one 
charged by law with its distribution.” 

Umardaraz Ali Khan v, Wilayat Als Khan, 19 A. 
163, relied upon. 


Second appeal against the decree of the 
District Court of South Malabar, in Appeal 


Suit No. 600 of 1907, presented against the 


decree of the Court of the Subordinate Judge 
of Cochin, in Original Suit No. 9 of 1906. 


-REFBRENCE TO A FULL BENCH. 


On the facts foand the question arises 
whether the suit is barred by limitation. The 
District Judge has applied article 123 of the 
Limitation Act. It is argued for the appel- 
lant that this article does not apply. Re- 
liance is placed on Sitthamma v. Narayana, 
(1) and certain observations in Abdul Kader 
vy. Aishamma (2). For the respondent our 
attention is called to Patcha v. Mohidin(3S 
and Kasim v. Aytshamma (4). These decisions 
are not overruled by the Fall Bench though 
their authority appears to be doubted. It 


[1910 


is pointed out in the Full Bench case that ` 


attention: was not drawn in Patchav. Mohrt- 
din (3) and Kasim v, Ayishumma (4), to the 
fact that in those cases the action was not 


against the representative of the estate of the 


deceased. 
6 12 M. 487. (2) 18 M. 61; 2 M. L. J. 200. 
(8) 15 M. 57. 


(4) 16 M. 60; 1 M. L. J. 764. 


. 
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“ It seems to ns that the authority of Paicha 
v, Mohidin (3) and Kasim v. Aishanma (4), 
has been considerably shaken by Abdul Kader 


4 


.Vv. Alshamma (2) and ' the reasoning in 


Sithamma v. Narayana (1), is against the 
view taken in those cases. 


` High*Court in Issur Chunder Doss v. Juggut 


_ personal representative of the deceased. 


COhunder Shaha (5),.has taken the same view 
as the case in Stthamma v. Narayana (1). The 
observations in Keshav Jagannath v. Narayan 
Sakharam (6), are to therame effect. Looking 
at the language of the article itself, we are 
inclined to think that it applies only to suits 
against executors or administrators. © We 
may refer to a fall discussion of the question 
in Kustm v. Ayishamma (4) to which our 
attention has been drawn.* 

Werefer the following question for the 
decision of the Full Bench :— 

What is the article applicable to a suit by 
a Mahomedan for a share of his wife's pro- 


erty in l i 
perty the possession of another sharer „part of a bomb which was buried in a frequented foot- 


-more than 12 years after his wife’s death. 

Mr J. L. Rosario, for the Appellant. 

Mr. 'B. Sitarama Rao, for My. P. R. Sundara 
Aiyar, for the lst Respondent. - 

OPINION OF THE FULL BENCH. 

We agree with the decision in Umardaraz 
Ali Khan v. Wilayat Ali Khan (7), where it is 
held that article 123 applies only when the 
suit is for a share of an estate which it is the 
legal dnty of the defendant to distribute. In 
the case of a Mahomedan dying intestate, the 
estate is at once vested in the heirs as tenants: 
in-common and there is no one charged by 
law with its distribution, and as pointed ont 
in Abdul Kader v. Atshamma (2), it does not 
appear that in Patcha v. Mohidin (8) or 
Kasmi v. Ayéshamma(4), there was any conter- 
tion that the defendant was not the lawful 
In 
Patcha v. Mohidin (3), the question whether 
article 123 applied was not discussed or 
expressly decided but in Kasmi v. dytshamma 
(4), the learned Judgesdoapply article 123 
bat, as we think, wrongly. 

We think the answer to the question re- 
ferred must be that article 144 is applicable 


“when the property is immovable and article 


120 when it is movable property. 


(5) 9 C. 79. 

(6) 14 B- 286 at-p. 240, 

(7) 19 A. 169. 

* See Critical Notes, ] M. L, J. 727. 
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MADRAS HIGH COURT. 
Rerrkkep Triat No. 39 ov 1909. 
CRIMINAL Aprean No 600 op 1909. 
February 15, 1910. > 
Present: —Sir Arnold White, KT., Chief 
Justice, Sir Ralph Benson, Judge, and Mr. 
Justice Abdur Rahim. 
dn ra CHUKKAPALLI RAMAYYA— 


Prisoner, 
~ Penal Code (Act XLV of 1860), ss.. 300, 302—Afur. 
der - Explosive Substances Act (YI of 1808), ss. 8, B—- 
Preparatton of bomb— Ewplosion of bomb buried in a 
‘place causing death of a man——-Preparation of iron arch 
~— Failure of accused to explain the making of arch — 
Guilty knowledge—Facte specially within accused's _ 
e-—Coanviction—Intention to cause death of a 
particular person—-Motive—Hvidence dct (I of 1872), 
ss. 8, 106, 114. 
The prisoner got a blacksmith to make an iron. arch, 

a material and essential featare of the bomb, 
some ten days before the explosion; when questioned 
at the time of procuring it, he gave a false name and 
address and falsely stated that it was required for the 
purpose of distillation. Ten days after the iron arch 
was procured by the prisoner, it was found to form 


path and which exploded and killed one ©. The 
prisoner gave no explanation for theso facts, but 
simply denied their truth: 

Held, (per White, O. J. and Abdur Rahim, J.) that the 
prisoner could not be convicted, on the above facts, 
under section 802, Indian Penal Code, or under 
section 8 of Act VI of 1908, but that he was guilty 
under section 8 of the latter Act. 

Per Benson, J. The prisoner was guilty on the 
above facta of offences under section 302, indian 
eee Code, and under sections 8 and6 of Act VI of 

Why the prisoner got the ironarch made and how 
it left his possession, were facts ‘specially within his 
khnowledge’ and the burden of proving them lay on 
him under section 106 of the Evidence Act. The Court 
was entitled to draw an inference adverse to him 
under section 114 of the Evidence Act. 

Under section 800, illustration (d) of the Indian 
Penal Code, it is not necessary to constitute the 
offence of murder that the person charged with it 
should intend to cause the death of any particular 
person. 

The absence of proof of motive does not affect a 
man’s guilt. 

Per Abdur Rahim, J.—It is the duty of the prosecu- 
tion to prove their allegations by means of sufficient 
and reliable evidence, and ifthe evidence of the pro- 
secution is neither satiafactory nor conclusive, that 
defect cannot be cured by the fact that the accused 
is unable to make out positively that such evidence is 
false, and has been manufactured by any particular 
person or persona interested in the prosecution. 

Gapsin the prosecution evidence cannot bo sup- 
phed by raising presun:ptions ander section 114 of the 
Evidence Act. The words of that gcction indicate 
that the existence only of such factamay be presumed 
as are hkely to have happened, having regard to the 
“common course of natural events in their relation to 
the facts of the particular caso. 
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The gist of section 3 of Act VI of 1908 is the 
causing an explosion unlawfally and maliciously which 
must be proved in the ordinary way. ‘ Suapicion 
would not suffice asin a case under section 5 ofthe Act, 

Per White, C. J.—The fact that the accused gives 
no explanation of the facts that appear strongly 
against him, does not relieve the prosecution from 
the obligation of adducing such affirmative evidence 
as leaves ne room for any reasonable doubt as to 
whether the accused is guilty of the offence with 
which he is charged. 


Trial referred by the Court of Session of 
the Guntur Division, for confirmation of the 
sentence of death passed upon the said prison- 
èr in Case No. 28 of the Calendar for 1909. 

Oriminal Appeal No. 600 of 1909. 

Appeal by the said prisoner against the 
said sentence and against the sentences of 
transportation for life under section 3 of the 
Explosive Substances Act VI of 1908 and to 
transportation for ten years under section 5 
of the Explosive Substances Act VI of 1908. 

Mr. P. R. Sundara Atyar and Mr. A. 
Krishnaswami Atyar, for the Prisoner. 

The Public Prosecutor and the Honourable 
Mr. T., Richmond, for the Crown. 

-~ Judgment. 

. Benson, J—In Sessions Case No. 28 of 
1909, the Additional Sessions Judgeof Guntur 
convicted theappellant, Chukkapalli Ramayya, 
of having murdered one Chennugadu on the 
27th March last by means of a bomb, and 
sentenced him to death. The. appellant was 
also convicted of minor charges under sections 
8and 5 of the Explosive Substances Act, 
VI of 1908. 

‘He appeals against his conviction on all 
theabarges. Two other young men, Brahmans, 
were also tried with him but were acquitted. 

It is clearly proved thatin the early morn- 
ing of the 27th March last, a Pariah named 
Chennugadu, was blown to pieces by the 
explosion of an infernal machine which had 
been buried in a pit about a foot deep and 
& foot wide which had been dug in a fre- 
quented foot-path between the villages of 
Nandivelugu and Tenali. Various broken 
fragments of the machine were found near 
- -the spot. The most important of these were 
a piece of iron band with a nipple sawdered 
‘on it (Material Object No. 2), a similar piece 
of iron without a nipple (Material Object 

No. 3), a tin tube with a hole at each end 
Gilaterial Object No. 1), some broken glass, 
and some pieces of paper with English print 
,on them (Material ObjectNo. 8). From these 
fragments and from the evidence of the 
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Government Inspector of Explosives, whi 

visited the spot on the 3rd Aoril, it appear! 

that the machine probably consisted of (1. 

an outer thin iron cylinder, with an explosiv 

at the bottom, (2) of an arch shaped lik: 
A 


| [over the explosive, of which Materia 
Objects Nos. 2 and 3 were parts, the nippl 
being hollow and containing the ignitins 
substance, (3) the tin tuba Material Objec 
No. 1 placed vertically over the nipple, th 
nipple fitting into a hole at the bottom of th 
tube, and (d) possibly. a rod running throug! 
the tube which has holes at each end. His opi 
nion is that the machine was buried in the 
ground with an inch or two- of the tube ex 
posed, theapplication to which of force eithe 
vertically or horizontally would spark the ig 
niting substance and fire the explosive. Th 
report of the Chemical Examiner embodied 1 
Exhibit C, shows that the explosive used wa 


. @ mixture of sulphide of arsenic and chlorat 


of potash. It was apparent from the begir 
ning of the investigation that Material Object 
Nos. 2 and 3 formed onepiece or’ginally. Th 
ragged edges of each fit exactly. And it we 
also apparent from the other ragged edge í 
Material Object No. 2 that another piece. c 
other pieces similar probably to Materi 
Object No. 3 had existed and had not bee 
found. A search was instituted and on tt 
morning of the 8th April 1909, one was foun 
It is Material Object No. 9 and its edeg 
exactly fits the other edge of Material Objec 
No 2, Material Objects Nos. 2, 3 and 


A. 
thus form a kind of arch 3/2] 9 andwe: 
undoubtedly originally one piece and prol 
ably also the whole piece as the onter enc 
of Material Objects Nos. 2 and 9 a) 
wrought smooth. ” 

Tt will thas be seen that a peculiar ar 
essential portion of the bomb was the irc 
arch and the prosecution has proved by ti 
evidence of five witnesses (Prosecutic 
Witnesses Nos. 11 to’ 15) that the appellai 
got this arch made about ten days previor 
to the explosion by a blacksmith of Tena 
named Rajagopalan (Prosecution Witne 
No. 11), and that the appellant whe 
asked his name by the smith gave a ful: 


“name and a false residence and a false pu 


pose for which the iron was required. T} 
chief question in the case is whether tl 
evidence of these men is true, as alleged t 


ur * 
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the prosecution, or false, as alleged by the 
defence, ` 

[After Jione the prosecution evidence 
His Lordship concluded. | Se 

On the whole, then, it must be held that 
the evidence of Prosecution Witnesses Nos. 
11 to 15 establishes beyond reasonable’ doubt 
that it was the Ist accused who got the iron 
arch (Material Objects Nos. 2, 3,9) made 
abgnt ten days before the erplusion. and that 
he then gave a false name and address, and 
falsely stated that he was having it mado 
for the distillation of essences. `- 

[After discussing some further facts His 
Lordship observed ] 

The facts, then; that are proved are that 
the lst accused wok a blacksmith to make 
the iron arch, which isa material and essen- 
tial feature.of the bomb, some ten days before 
the explosion ; that when questioned, at the 
time of procuring it, the lst accused gave n 
false name and address, and falsely stated 
that it. was required for the purpose of 
‘ distillation; that ten daya after the iron arch 
was procured by the Ist accused, it formed 
part of a bomb which was bnried-ina frequent- 
ed foot-path between two villages and which 
exploded and killed Chennngadu; that some 
of the paper used in making the bomb were 
portions of page 14 of the National Congress 


Report of 1894, and a portion of page 14 of- 


the National Congress Report of 1894 was 
also found inthe lst accused's honse soma 
ten days after the explosion; that lst accused 
gives no explanation at all in regard to these 
facts. but simply denies their truth. I think 
that the reasonable inference from these facts 
is that the Ist accused is guilty of the 
several offences charged against him. The 
mens rea, or guilty knowledge, of the man 
from the first 15 shown by his giving a false 
name and address and by his false statement 
as to the purpose for which he required the 
iron arch. He makes no attemptto show that 
he got the iron arch made innocently, or that 
ib left “his possession under circumstances 
indicative of, or consistent with, his innocence. 
“Why he got the iron arch made and how it 
- left his possession are matters which must be 
“especially within his knowledge,” and the 
burden of proving them, therefore, lies on him 
under section 106 of the Indian Evidence 
Act; and under section 114 of the same Act, 
the Court may presume the existence of any 
fact which it thinks likely to.haye happened 
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regard being had to the common course of 


‘natural events, and human conduct in their 


relation to the facts of the particular case 
[see illustration (6) to section 342, Criminal 
Procedure Code]. The illustration to section 
106 says that when a person does an act with 
some intention other than that which the 
character and circumstances of the act suggest, 
the burden of proving that intention is upon 
him. Now when a person gets an essontial 
part of a bomb made and at the same time 
makes false statements as to his name and the 
purpose for which he is having if made, the 
character and circumstances of hisact suggest 
that he is getting it made with the intention 
of using it for the manufacture of a bomb, 
and when we find that itis, in fact, used a 
few days afterwards for the manufacture of 
a bomb and the person who had it made and 
in whose possession it was, gives no explana- 
tion as to how it came to be ao ured, and 
does not show that it was so used without his 
knowledge or against his will, [ think the 
reasonable and natural inference is that such 
person himself made the bomb or caused it to 
be made by some other person. 

It is true there is no eye-witness in the 
present case to the making of the bomb or to 
its burial in the path, nor is there mathe- 
matical proof that it was made and placed 
there by the lst acensed ; but the law does 
not require such proof; Under the Indian 
‘Evidence Act section 3, “ a fact is said to be 
proved when, after considering the matter 
before it, the Conrt either believes it to 
exist or considers its existence so probable 
that a prudent man ought, under the circum- 
stances of the particular case, to act on the 
supposition that it exists.” The facts proved 
in this case lead me el3arly to the belief that 
the lab accused either himself- made the 
bomb and buried it in the path where it 
exploded, or caused it to be made and buried 
there by some other person, and in either 
case he is equally guilty on the principle 
qui facit per alium per se. If a person buries u 
bomb in a frequented path where it is 
almost certain to be trodden on and to explode 
and cause the death of any one treading on 
it, and if it does, in fact, explode and cause 
death, that person is guilty of murder unless 
he can explain hia action in such a way as to 
negative the inference as to his intention 
which the nature and circumstances of the 
‘act suggest, 
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It is not at all necessary that he should 
intend to cause the death of any particular 
person. For example “if a person, without 
any excuse, fires a loaded cannon int) a 
erowd of persons and kills one of them, he is 
guilty of murder although he may not have 
had a premeditated design to kill any parti- 
cular individual” [Indian Penal Code, sec- 
tion 300, Illustration (d) |, 

I do not think there is any reason to snp- 
pose that the deceased was engaged in digg- 
ing the hole in order to bury the bomb and 
had taken on himself the risk of doing so and 
was blown up by his own incautious act. 
The bomb was evidently in a pit when if 
exploded and the sides of the pit bore marks 
of having been dug by a crow-bar, but no 
crow-bar was found there as it would have 
been if the deceased had been burying the 
bombat the time. There is nothing to suggest 
that there were other people with deceased 
at the time who removed the crow-bar. If 
there had been such, they would hardiy have 
escaped injury in the explosion and they 
would surely have removed the broken pieces 
of the bomb if they thought it worth while 
to remove the crow:bar. 
suggest that the deceased walking on the 
path in the early morning saw the end of 
the tin tube sticking up out of the ground 
where the bomb had been buried and stooped 
down to feel it or pick it up and thereby 
caused it to explode. The fact that the body 
was found about 15 yards from the rpot does 
not suggest to me that it was carried there by 
other persons. It is well known that persons 
and animals shot through the heart do often 
_ go some distance before falling. 

In my opinion the Ist accused has been 
rightly convicted of marder, and also of the 
minor offences under the Explosives Act. It 
is true no motive for the murder has been 
shown bat that does not lessen the accused’s 
guilt. For aught that appears, he may have 
designed to kill some particular person, or he 
may have acted out of mere recklessness and 
from curiosity to see the effect that would 
be produced by the explosion, but that would 
make no difference in his guilt. I. find no 
extenuating circamstances proved. I would, 
therefore, confirm the sentence of death passed 
by the Sessions Judge, but, as my. learned 
brother takes a different view, the case will 
be laid before another Judge for decision 
under section 378, Criminal Procedure Oode. 
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No separate sentences for the offences under 
the Explosives Act are, in the circumstances, 
necessary. 

Abdur Rahim, J.—The prisoner Chukkapalli 
Ramayya has been found guilty by the 
Additional Sessions Judge, Guntur Dwision, 
differing from the Assessors of an offence 
under section 302, Indian Penal Code, having 
caused the death of one Chennugadu under 
circumstances which made accused guilty» of 
murder, under section 3. Explosive Substances 
Act, VI of 1908, for unlawfully and maliciously 
cansing by an explosive substance an explosion 
likely to endanger life or property and under 
section 5 of the same Act for having know- 
ingly in his possession an explosive substance 
under circumstances giving rise to a reagon- 
able suspicion that he had it for an unlawful 
object. Under section 302, Indian Penal Code, 
the Judge has passed the sentence of death 
on the prisoner. Under section 3 of the 
Explosive Substances Act, the sentence 
awarded is transportation for life and under 
section 5 of the same Act transportation for 
ten years. 

The dead body of Chennugadn was found 
on the 27th March last in the morning lying 
across the Nandivelugu channel and from the 
nature of the injuries observable on the corpse 
and the evident traces of a recent explosion 
on the spot there can be no doubt that the 
death of the unfortunate man was caused by 
the explosion of some sort of explosive 
machine. The body bore marks of burning 
on the face, chest and arms and bad on it 
considerable lacerated wounds the edges of 
some of which were burned ; the left arm was 
shattered, some of the ribs were exposed and 
the heart punctured. One of the wounds was 
soiled with mud and from it the Surgeon 
extracted a piece of iron. About 15 yards 
from the corpse ina cattle track which is 
used as a footpath running along the bund 
of the channel from Nandivelngu to Tenali, | 
there was a pit one foot 1 inch deep and 1 
foot l inch in diameter and the earth round 
its mouth was discoloured. In the pit lay ™ 
a round piece of iron with a nipple on pit and 
another round piece of iron not far 
off, and these two along with a third pieca 
of iron found on the 8th April, formed when 
put together n sort of arch witha nipple on 
the top something like this. There was 
tin tube lying near the pit with its Jid 
lying separate from-it and round the pit 
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there were pieces of a broken soda water 
bottle, rags, bits. of paper, pieces of iron 
and`on the bund an iron disc. Near the 
pit was also found a blood stained cloth and 
blood ‘stains on the ground and blood was 
also found on the bund at a point near the 
corpse. 

Captain Rush, Inspector of Explosives, who 
' arrived at the scene on the 8rd April, saya 
that he was shown the above objects (with 
the exception, of course, of theiron piece found 
later) and that they smelt of exploded matter. 


In the opinion of.the Chemical Analyser to, 


the Government who detected arsenic and 
obtained chlorate re-action in all the objects, 
the explosive probably consisted of chlorate 


of potash mixed with sulphide of arsenic. 


and containing the fragments of a soda water 
bottle the whole being placed ina round- 
ended tin. Captain Rush gives it as his 
opinion that the iron arch formed a leading 
pait of the explosive and the tin tube which 
had a hole at the bottom fitting the nipple 
on the arch was an essential part of the 
machinery which he thinks was buried in the 
~ ground with a portion of the tube projecting 

above the ground. He also says that the tube 
“might have contained a loose rod to keep it 
upright and supposing there was sensitive 
explosive at the bottom and avy one tunched 
the tube, explosion would follow. Jn his 
letter written on the 4th April to the Chief 
Inspector of Explosives. Captain Rush states 
_that itis somewhat difficult to re-construct 
even in imagination a weapon of this nature 
after.it has exploded. He also observes that 
while the serious nature of thei Injuries found 
on the person killed by the explosion,. especi- 
ally the entire separation of the bones of the 
left arm, point to some explosive being used, 
the undamaged sides of the pit on which 
marks of the crow-bar are still visible while 
ehe would have expected more or less of a 
crater to have heen formed there, the unin- 
_ jared state of the tin tube and the size of 
some of the fragments of sheet iron recovered 
all pointed toa low explosive or a very small 
charge, if s high explosive was used. This 
was before the examination of the exhibits 
by the Chemical Examiner when Captain 
Rush was not aware of the nature of the ex- 
plosive used and in his evidence in Court 
he says that if the bomb was buried in the 
. pit with loose earth placed all round it, that 
. would explain the absence of any damage to 
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the sides of the -pit. I may mention here 
that there is the evidence of the 8th prosecn- 
tion witness that at sunrise on the day the 
dead body of Chenugadu was found, he heard, 
when he was just outside the village of 
Kancherlapalan: which is some distance from 
the scene of explosion, loud report like that 
of a gun. But I am not inclined to place 
much reliance on his evidence. The witness 
says that he had heard such report befare 
and if the report was loud enongh to be 
heard at Kancherlapalam, in all probability 
there would have been evidence forthcoming 
that other villagers also heard it. But what- 
ever was the strength of the explosion, the 
suggestion of Mr. Sundara Iyer who appeared 
for the prisoner that the machine might have 
been an ordinary bomb which is used in 
pyrotechnic displays is quite untenable har- 
ing regard to the construction of the weapon, 
its composition and the place and circum- 
stances of its explosion. I have no hesita- 
tion in accepting the opinion of Captain Rush 
that what caused the death of .Chennugadu 
by its explosion was an infernal machine, t.e., 
as I understand, a machine designed for the 
destruction of human life and property. 

- There is no eye-witness available to tell us 
ge the explosion was actually caused and 
by whom; what the deceased Chennugadu 
was doing then or how he came within the 
range of the bomb so as to be killed by it 
exploding. Chennugada, who was a Mala by 
caste and employed somewhere as a farm 
servant, had left his house alone in the early 
morning of the day, on which his dead body 


was found, to go to Tenali in order to get a 


shuttle repaired This is what his father, 
prosecution witness No. 6, tells us. But it 
should be noted here, as it seems to be a very 
remarkable fact; that though this witness 
was informed of his son’s death the same 
evening, neither he nor any of his other sous 
went to see the corpse, while a namber of 
other villagers went to see it, nor did they 
take any step to ascertain how Chennugadu 
met with his death in an open field as tho 
result of an explosion. 

Before proceeding further, I would pause 
bere to observe that from the facts narrated 
above, supposing there waa nothing else to 
guide us and as I read the evidence there 
is nothing else bearing on the point-——it would 
be impossible in my opinion for a Court to 
come to any reasonably certain conclusion as 





86 


In re CHUKKAPALLI BAMAYYA. 


‘ to how the explosion was caused and whether 
the death of Chennugadu was due to crime or 
to accident. It is possible on the above 
facts to build more than one theory to explain 
the circumstances in which the fatal explo-- 


Bion occurred. And no doubt some one of’ 
those theories would appeal more strongly to` 


one mind than another, but left with these 
` facts alone wo are more or less in the region 
of conjectures, Yet itis necessary to dwell 
on the various suggestions which they convey 
to one’s mind in connection with the question 
how far the charges under section 302, Indian 
_ Penal Code, and under section 3 of the Ex- 
plosive Substances Act can be said to have 
been proved. What probably was the nature 
of the explosive machine would indicate that 
whoever constructed it had for his object 
the furtherance of murderous designs either 
for anarchical or seditious purposes or to 
wreuk vengeance on enemies. The machine 
on the other hand was placed in the midst of 
fields a considerable distance from the nearest 
human habitation and there is no evidence 
to show that any person, whom an anarchist 
or seditioniss was. likely to make out as his 
victim, was expected to pass over the-place 
where the explosion took place. Similarly, 
. in the absence of any evidence to show that 
the unfortunate man who was killed or any 
other person in the neighbourhood had an 
enemy who was likely to have compassed his 
death and to have.employed a bomb for the 
purpose, [should not feel myself at liberty to 
infer that the infernal machine was used with 
the intention of killing any particular human, 
being. On the other hand the place and time 
of the explosion. which must have occurred 
very early in the morning, if not earlier still, 
might fairly be taken to show that whoever 
wanted to cause the explosion intended to 
conceal the fact from the knowledge of others 
and perhaps also to guard against causing 
injury to human life or property. What 
seems to be probable is that some person or 
persons were experimenting with the machine 
to see how it would act, But the learned 
Sessions Judge infers from the fact that the 
hole in which the machine exploded was 
dug ina foot-path in the fields shows that the 
machine was planted there either with the 
intent that whoever passed that way and 
. happened to tread on the projecting tube 
or touched it out of curiosity should be killed 
or in utter recklessness as to how dangerous 
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it might prove to the life of people passing 
along the path. The theory of the bomb being 
placed where it eventually exploded from 
sheer carelessness or recklessness as to the 
consequences seems to be untenable, for it is 
hardly likely thatany one, who took the risk 
and trouble of making an infernal machine’ 
like this containing explosives of a highly 
sensitive character and carried it right into 
the fields in order to plant it there, should 
not have done so with some definite object in 
view. The author of the machine could 
hardly be supposed under the circumstances 
to have planted tlre bomb where it exploded 
without intending to cause an explosion, be- 
ing content to leave it there or careléss as to 
what might happen to it. I think there can 
be no doubt that whoever took tbe macbine 
to the place did so with the intention of caus- 
ing an explosion. Now isit likely that the 
object of man in causing an explosion was to 
destroy human life either to test the efficiency 
of the invention or froma wanton desire to 
kill human beings? If that were so, where was 
the necessity to go sofar away from the vil- 
lages while the man could have accomplished 
either of these objects more satisfactorily to 
himself by placing the machine in some fre- 
quented place in or near one -of the villages? 
What, as I have said, seems to be more pro- 
bable is that the explosion ocenrred in the 
course of an experiment with the machine. 
The next question which one has to ask 
himself is what was the deceased doing at the 
scene of the explosion. Tha evidence of his 
father is that he left the house to go to 
Tenali in order to get a shuttle repaired. I 
have already pointed out how strange ways 
the conduct of the deceased’s father and 
brothers in not showing the least concern on 
hearing of the man’s death in such unusal 
circumstances. Another noteworthy fact in 
connection with the evidence of Chennugadu's 
father is that though the scene of occurrence” 
was carefully and minutely searched for days 
together, and we have a list of all the articles 
found there, no shuttle appears to have been 
found. Yet in all probability Chennugadu 
an illiterate Mala was not likely to have been 
interested in the manufacture of bomb 


. and experimenting with them. That; how- 


ever, does not preclude the possibility that he 
might have been helping other persons either 
for hire or withoat hire at tho time of 
the expsriment; if not also at an earlier 
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siage. That other persons were present at 
the time seems to be more*than probable. 
The hole, when first seen, still bore marks 
of the crow-bar bat no crow-bar was found on 
the spot. The deceased was lying in the” 
channel some yards from the pit while one of 
His clothes lay near the pit; and it is ex- 
tremely unlikely, if not impossible, having 
regard to the terrible nature of the i injuries | 
inflicted on the deceased inoluding punctare 
of the heart, that death should not have been 
inatantaneous or that he should have been 
able—supposing he was not killed at once—to 
walk or crawl across to the place where he was 
found. This also points to other men being 
present, and if Chennugadn’s death was dae to 


an accident and not the result of a premedi- ` 


tated design, the men that were there were likely 
to have carried him to the channelin which 
there was then some water and tried to revive 
him. It might be asked that if this was 
what took place, how is it that the men who 
were on the scene did not inform the relatives 
of the deceased of what had happened? But 
one would notordinarily expect people concern- 
ed in making such an experiment as the 


“argument’supposes to disclose their identity 


_ unwary travellers. 


and ran the risk of a prosecution under the 
Explosive Sabstances Act. Most of the in- 


juries ou the deceased were on the face, — 


hands and the chest and that would go tó 
show that in all probability the deceased was 
near the machine and facing it either in the 
act of -fixing 16 in position or igniting it 
when the explosion occurred. The explosive 
being of a highly sensitive nature, any 
negligence in handling the bomb was likely 
to make it explode. 


gestion that the man might have unknow- 
ingly trodden on the projecting tube and if, 
as seems to be probable, there were men 
engaged in making an experiment they would 
not have allowed an unwary passer-by to 
handle it-. The fact thatthe hole for plant- 
ing. the machine was dug ina foot track, 
which, it must also be remembered, isin the 
midst of fields, to my mind proves nothing, © 
for an experiment such as this was not likely - 
to occupy muchtime and the men engaged 
in the experiment would be there to warn 
All the facfs to my mind 
point to the deceased being one of the party 


~of men engaged in testing the power of the- 


explosive machine though probably he him- 


The absence practically | 
‘of injuries on the legs goes against the sug- 
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self had nothing todo with its .mannfacture, 
nor was privy to the ultimate criminal 
purpose which we may reasonably arsume 


‘the invention was designed to subservethough 


not onthe particular occasion. It isnot pos- 
sible to ‘argne much farther from the circum- 
stantial evidence available at the place of ex- 
plosion. For instance, whether the deceased. 
supposing he was handling the machine in 
the conrse of an experiment, was fally warn- 
ed of the risk he was ranning or he was not 
properly warned or whether being warned 


‘of the danger he waa negligent in follow- 


ing his instructions, it is difficult to say. 

I now cme to the evidence by which the 
prosecution seeks to connect the accused with 
the explosion and the death of Chennugadu. 
The prisoner who is a Kama was originally 
tried with two young Brahmins, Lakkaraju 
Basavayya and Kotamarajo Venkatarayuda, 
upon the same charges. The evidence against 
these latter was that these two young men, 
who were friends and one of whom was 
proprietor of Swadeshi Stores in the village 
of Tenali, had got made the tin tube which 
was found on the scene of occurrence and 
that they had been circulating seditious 


leaflets, which among other things inculcated 


the manufacture of bomb for the purpore of 
killing ‘the enemies’, meaning thereby Engish 
people in India. The Sessions Judge was 
not satisfied with the evidence that the iube 
in question was madeat the instance of the 
two Drahmans and, therefore, rightly acquit- 
ted them. I may, however, mention that they 
have. been subsequently tried and convicted 
on the charge of circulating seditious leaflets 
and the convictions have been upheld by this 
Court. The present accused is an ordinary 
cultivator, can read and write Telugu but 
does not know English; and it is not shown that 


“he has been in any way connected with 


seditions movements or has ever concerned 
himself with any form of politics. The 
evidence, on which he has been found guilty 
by the Sessions Judge of the charges pre- 
ferred against him, is thus summed up: “I 
hold it proved that he got the iron arch 


‘(Material Objects Nos. 2, 3 and 9) made by 


Prosecation Witness No. 11 a fortnight or so 


‘before the explosion, that he had picric acid 


in his house when it was searched a few 
days after the explosion and that in his honse 
was found a piece of paper from the same 
volume from which many scraps of paper 
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which were in the bomb were taken.” 

T wish to deal very briefly with the evi- 
dence relating to the making of the iron arch 
as I agree in the finding of the Sessions J ndge 
on this point. * * * & 

I, therefore, hold that the accused got Pa 
iron arch made and gave a false name at 
the time. * = ” * * 4 

As to the alleged finding of picric acid at 
the search, that has not been proved at all. 
The case of the prosecution is that the yellow 
powder found in the other packet was picric 
acid. Butthe report of the Chemical Ex- 
aminer does not show that he received any 
such power. All thabitstates is that picric 
acid was detected in certain pieces of paper. 
There is no proof that those pieces of paper 
were found atthe search. No initials were 
put on the papers containing the yellow 
powder and the man who packed the Exhibits 
in order to send them to the Chemical Ex- 
aminer has not been examined. And it 
appears from the report that besides the object 
found at the search oron the scene of ex- 
plosion many other objects were sent in the 
same parcel to the Chemical Examiner. It 
also appears that the objects sent were not 
exclusively in the custody of the Sub-Magis- 
trate—and on this point the Sessions Judge 
has apparently misread the evidence- or of 
any other equally responsible officer until 
their despatch. The law makes the contents 
of a report of a Chemical Analyst to the 
Government evidence and dispenses with the 
necessity of examining the expert as a wit- 
ness in the case. But such report can be of no 
use unless there is proof of the identity of 
articles found during investigation and sent 
to the Chemical Examiner with the articles 
examined by him. The Sessions Judge argues 
that if the Police wanted to foist any incrimi- 
nating substanceon theaccased they would not 
have chosen picric acid, as no picric acid was 
found in the composition of the bomb. But 
it must be remembered that it was the duty 
of the prosecution to prove their allegations 
by means of sufficient and reliable evidence 


aud if the evidence of the prosecution is , 


neither satisfactory nor conclusive that defect 
exnnot be cured by the fact that the accused 
13 unable to make ont positively that such 
‘evidence is false and has been manufactured 
by any particular person or persons interested 
in the prosecution. The Court trying a case 
is not ordinarily in a position when ib must 
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either pronounce a particular piece of evidence 
to be false and fabricated or act upon it. And 
in a Criminal trial even if the evidence in 
support of a charge is in fact false, it would 
more often than not be impossible for an 
accused person on his trial to show how, it came 
to be fabricated. I have been constrained to 
make these general observations, especially 
a3 the learned Counsel, who appe red for the 
Crown on more than one occasion in the 
course of his argument, seemed to assume 
that there was no alternative for us but 
either to accept the case of the prosecution 
as regards the finding of Material Object 
No. 13 and the picric acid as proved or to 
find that the Police Officers concocted tke 
evidence on the point. In my opinion, we are 
faced with no such difficalty as will be obvious 
from what I haye already said. I may also 
point out that the reasoning of the Sessions 
Judge with reference to picric acid being 
found at the search is based on a misapprecia- 
tion of the evidence. He assumes that it was 
known as Tenali at the time of thesearch that 
picric acid was not an ingredient in the com- 
position of the bomb. But the evidence does 
not bear this ont. It is trae that Captain 
Rush, in a letter written by himon the 4th 
April to the Chief Inspector of Explosives 
at Simla, stated as his opinion that the dis- 
coloration of the pit was not caused by 
picric acid. Bati if is not shown that 
Captain Rush’s opinion was known to any one 
at Tenali. And the Chemical Analyst made 
his report long after the search. J am unable 
to find that the accused is proved to have 
been in possession of Material Object No. 13 
or picric acid. 


The whole case, therefore, against the 


` prisoner is that he had the iron arch made a 


fortnight befure the occurrence. It was used 
as an important partof the machine andat the 
blacksmith’s shop he had given a false name” 
and stated that it was wanted for distilling 
medicine which has not been made ont. Tho 
exploaive machine in the construction of 
which the arch was actually utilised is such 
as is generally nsed for the destraction of 
human life and property. At his trial the 
prisoner denied having had anything to do 
with the iron implement and consequently 
we have no explanation from him as to 
what he did withit or how it came to be 
used in the bomb, 


< 
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“ By section 2 of the Explosive Substances 
Act which defines Explosive Substance’ as 
‘any apparatus, machine, implement ‘or 
material used in causing an explosion or any 
part’ of such apparatus &c, the iron arch 

. becames an explosive substance and there 
„can be no doubt that the prisoner knowingly 
got 16 made under circumstances which 
afford reasonable grounds for suspicion that 
he got it made for an unlawfal object. ` fe 
has thus committed an offence under section 
5 of the Act. Under this section, it is not 
necessary to come toany more definite finding 
than that the accused had possession of the 
explosive substance under suspicious ciroum- 
stances and the pvosssibility which I have 
suggested elsewhere that the particular ex- 
plosion might have been caused in the course 
of an experiment is not inconsistent with such 
finding. In this connection I might observe 
that the iron arch might have been 
expected to serve for a future unlawful 
_ purpose; that it happened to be broken by the 
explosion appears to have been more or less 
an accident. The other section of the Act 
under which ‘the accused has been convicted 


_ is section 3. That makes it an offence more 


severely punishable than an offence under 
section 5 for a person ‘to unlawfully and 
maliciously cause an explosion by an explo- 
sive substance ofa nature likely to endanger 
hfe or to cause serious injury to property.’ 
The gist of this section is the causing an 
explosion unlawfully and maliciously which 
‘must be proved inthe ordinary way. Suspicion 
would not suffice asin a case under seotion 
b and if possession of an explosive under cir- 
cumstances mentioned iu the later section 
wero sufficient for purposes of section 3, the 
legislature would have said somewhat to ‘this 
effect: — Whoever makes or knowingly has 
in “his possession an explosive substance 
in the circumstances mentioned in section 
5. and an explosion occurs or is caused 
by such substance, he shall be guilty of 
unlawfully and maliciously causing an 
explosion 40.” There is no evidence direct 
or circamatantial to show that the prisoner 
‘caused the explosion. 

The charge under section 302, Indian Penal 
Code.i3 equally unsustainable. In convicting 
the prisoner under that section the Sessions 
Judge gives as his reasons that he has no 
doubt ‘the Ist accused knowingly took part 
in the making of the bomb and that in all 
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probability he steel it where it exploded with 
the intention of causing the death of some 
pérson orother or in utter recklessness 
whether it caused such death with knowledge 
that he was doing an imminently dangerous 
act: In coming to this conclusion he relies 
largely on the fact that the accused has not 
attempted to explain how the iron arch left 
his possession and that being a fact peculiar- 


‘ly- within his especial knowledge the burden 


of proving it lay onhim (Section 106, Indian 
Evidence Act). The prisoner nndoubtedly 
failed to discharge this burden, but what 
follows? Does it follow that it must be pre- 
sumed that it never left his possession until ex- 
plosion actually occurred and hence he must 
have used it in the bomb and placed the 
bomb where it is exploded. If that were the 
legitimate effect of section 105, Evidence 
Act, it would [ am afraid revolutionise the 
methoda of Criminal trial and I admit I have 


‘never known such use being made of the 


section. If the argument of the Sessions 
Judge were well-founded, then if a person 
is found to have met his death by means of 
a dangerous weapon and that weapon is 
proved to have been in the possession of an- 
other person and the latter does not explain 
how he came to part with it, he will be pre- 
sumed to have had continuous possession and 
control of the weapon until it was used in 
killing the deceased, with the result that he 
would be guilty of murder unless heis able 
to rebut these presumptions. And this 
would be so, apart from anything to show 
that the owner of the weapon had any sort 
of motive to kill the man or whether death 
was homicidal, suicidal or accidental. The 
very statement of the resalis which would 
follow by the application of section 106 of 
the Indian Evidence Act in the way suggested 


“by the prosecution shows that it can have no 


such application. The question at isane on 
the charge of murder in this case is who 
caused the explorion and with what intention 
or knowledge and how Chennugado came to 
be killed by the explosion and not what 
happened to the iron arch after the accused 
had it manufactured. , And if the accured 
failed to prove how he came to part with 
possession of the arch that cannot relievo 
the prorecution of the burden of proving the 
essential facts which would make outa case 
of murder. Section 114 of the Evidence Act 
has also been invoked in support of this 
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charge. The most effective answer to this 
part of the argument is again supplied by the 
extravagant nature of the proposition which 
must be sustained if the charge of.the murder 
be said to be provedinthe circumstances ofthe 
ease. For instance if the gap in the evidence of 
the prosecution could be supplied by raising a 
presumption under section 114 of the Ervi- 
dence Act, it would follow thatifa person 
gets an implement of rather peculiar nature 
manufactured trying ‘at the same time to 
- conceal his identity and that iustroment is 
found subsequently to form the leading fea- 
ture of an infernal machine which explodes a 
fortnight after the manufacture of the imple- 
ment in a path in an open field a long 
distance from human habitations under 
circumstances unknown and caused the death 
of a person, stranger to the man who got the 
implement made, the owner of the implement 
is guilty of Gander One might generalize 
still further, keeping closely to all the 
material and significant facts proved 
in the case and we should have a pro- 
position to this effect. If any person is 
killed by the explosion of an explosive 
machine or by means of any other weapon of 
a like dangerous character and another person 
is proved to have made or been in possession, 
a few days before the deceased met with his 
death, of an article or implement forming an 
important part of that machine or weapon 
under suspicious circumstance—é.g,in this 
case attempting to conceal his identity by 
giving n false name at the time the implement 
was manufactured—the latter would, without 
anything more being proved, be guilty of 
murder unless he is able to satisfy the Court 
that he did not have the article or implement 
made ur was in possession of it for the purpose 
of killing the deceased or any other human 
being, and isunable to explain how he came to 
part with possession of it. The words of sec- 
tion 114, Evidence Act, as is abundantly clear 
from the illustrations appended to it, 
indicate that the existence-of only such 
facts may be presumed as are likely to 
have happened having regard to the 
common course, of. natural events in their 
relation to the facts of the particular case. 
Does our experience enable ng to say that a 
man who gets made an implement of the ua- 
ture of the article found in the bomb and the 
bomb explodes a few days. afterwards in a 
foot path in the midst of fields killing another 
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prisoner caused the 
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person, that the person must have planted it 
there with such intention and knowledge as 
would make the man’s act an offence of murder. 
The general tenor of the facts of this case, 
especially when regarded in the light of the 
allegations of the prosecution, is 80 unusual 
and extraordinary that section 114, Evidence 
Act, can have no possible application to them. 
Nor is there the least analogy as suggested 
on hehalf of the prosecution between tho case 
of tke man found in possession of goods 
recently stolen and sucha case as this. It is 
in accordance with our common experience 
that persons found in possession of stolen 
goods a few days after the theft are more often 
than not men who themselves took part in the 
theft or received such goods with knowledge 
of their being stolen while in a case like the 
present there is no experience whatever to 
guide us. The case Queen-H xpress v, Sumi D), 
which was one of robbery accompanied with 
murder, to my mind, is of no use whateverinthe 
present onduiry. The passage in the judgment _ 
in that case which is relied on is: {n cases 
in which murder and robbery have been 
shown to form parts of one transaction, it has 
been held that recent and. unexplained 
possession of stolen property which would 
be presumptive evidence against the prisoners 
on the charge ofrobbery was similarly against 
them on the charge of murder.” If these 
words be read in connection with the facts 
of the particular case, I have nothing to say: 
because as the learned Judges themselves 
point out all the facts which told against the 
accused pointed equally to the conclusion 
that he was guilty as well of the murder as 
of the robbery. But if put forward as an 
abstract proposition of law, I am not prepared - 
to accept it without further consideration and 
Imay say I have never known a conviction 
for murder based solely on such presumptive 
evidence. In any case the dictum has no 
bearing on the cirtumstances of the present 
case. In my opinion, therefore, the convictions 
for murder as well as under section 8 of the 
Explosive Substances Act have nothing for 
their basis bat mere surmises and suspicions 
and I wonld, therefore, reverse those convic- 
tiors but confirm the conviction under section 
9 of the Explosive Substances Act. 

The Sessions Jndge who held that the 
explosion and was 
responsible for the death of anang adu 

(1) 18 M. 426, 
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passed a sentence “of ten years’ transportation _ 
‘under section 5 of the Aor. I have been unable 
to accept that finding and [' cannot divest 
my mind of the impression that persons other 
than the accused whois a mere cultivator 
must huve conceived the construction of the 
“bomb and that the accused in procuring the 
iron arch which played a part inthe construc» 
`~ tion of the machine was acting as more or 
lessa minor agent of persons of a higher 
station in life and of some pretence to educa- 
tion. Bat the prisoner’s condact at the time 
he ordered the arch affords reasonable grounds 
for suspecting thathe knew that the- imple- 
ment was wanted for making an‘ explosive 
machine and having regard to the use which 
has been made within recent times of such 
explosive machines i in order to destory life 
and create disturbance in the land the case 
calls for adeterrent sentence. I would sentence 
the prisoner toundergo rigorous imprisonment 
for three years under section 5 of the Explosive 
Substances Act. 

This case coming on for hearing under the 
- provisions of section 378 of the Code of Crimi- 
nal Procedure before this Court on Monday 
and Tuesday, the 7th and 8th days of Febru- 
ary 1910 and having stood over for considera- 
~ tion till this day, the Court delivered the fol- 
lowing 

Judgment. 

White, C. J.—In this case the accused 
was convioted by the ‘Sessions Judge of 
murder ‘and sentenced to death, of an offence 
_ under section 3 of the ‘Explosive Substances 

-Act 1908 (Act VI of 1908) and sentenced to 
transportation for life, and of an offence 
under section 5 of that act and sentenced to 
transportation for ten years. On appeal from 
‘these convictions my learned brother Mr. 
Justice Benson was of opinion that the con- 
victions ‘and sentences should be corfirmed. 
My learned brother Mr. Justice Abdur Rahim 
* was of opinion that —the convictions and 

sentences for murder-and for an offence under 
section 8 of the Explosive Substances Act 
(Act Vi of 1908) should be set aside, and 
that the conviction under section 5 of the 
Act should be confirmed and the accused 
sentenced to three yeara’ rigorous imprison- 
-ment on that conviction. The.case now comes 
before me under section 378 of the Code of 
Criminal Procedure. 
On March 27th 1909, an infernal machine 
whioh had been buried in a foot-path between 


INDIAN CASH. | ‘61 


o 


the villages of Nandivelugu and Tenali ex- 
ploded and killed a man. 

The Sessions Judge heldit to be proved 
that the accused got a small iron arch, which 
Was an essential part of the infernal machine, 
made for him a fortnight or so before the 
explosion, that he had picric acid in his house 


When it was searched a few days after the 


explosion, and that in his house was found 
a piece of paper from the same volume fron 
which scraps of paper which were in the 
infernal machine were taken. 

On the hearing of the appeal both my 
learned brethren were of opinion that the 
evidence established that the accused had 


gob the iron arch made as found by the Ses- 


‘sions Judge and they also agreed in holding 


‘that the acoused gave 9 false name at the 


time he got thearch made. As regards the 
picric acid Benson, J., was of opinion that it 
was not strictly proved that picric acid was 
found at the search. Abdur Rahim, J., was of 
opinion that the alleged finding of the picric 
acid at thetime of the search of the accused’s 
house was not proved at all. 

With regard to the search at which the piece 
of paper was found, Benson, J., held that it was 
‘in fact found at the accused’s house at the 
search and that it was not foisted on the 
accused by the Police orthrough theiragency. 
Abdur Rahim, J., was not satisfied that the 
possession of this pieco of paper was traced 
to the accused.-I agree with . Benson, J. I see 
no reason to doubt the genuineness of the 
search or the fact that this piece of paper 
was found at the accused’s house. 

The piece of paper in question was the 
lower portion of a page taken from a copy of 
the Congress Report for 1894. The scraps of 
paper found atthe scene of the explosion were 
also taken from a copy of the Oongress Report 
for 1894. It was not shown that the piece of 
paper found at the house and the scraps 
found at the scene of the explosion were 
taken from the same copy of the report. The 


‘piece of paper and the scraps were taken 


from different parts of a copy, or copies, of 
the Report. It is true, as stated by my learned 
brother Benson, J., in his judgment, that the 
paper usedin making the infernal machino 


-formed portions of page XIV of the Congross 


Report of 1894 and a portion of page XIV 
of the Report was also found in the aconsed’s 
house some ten days after the explosion. But, 
as pointed out bythe Public Prosecutor the 
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copy ofthe Report contains two pages XIV 
and the piece of paper found in the house 
was taken from one part ofa volume and 
the scraps found at the scene of the explosion 
were taken from another part. What was 
proved, therefore, was that the piece of paper 
found at the house was taken from a copy 
of the Congress Report for 1894 and the 
scraps found at the scene of the explosion 
were taken from a copy of the Congress 
Report for 1894. 

Now how does the case stand? 

16 was proved that the accused got made 
for him the iron arch and gave > false name 
at the timeof so doing The essence of the 
offence under section 3 of the Act VI of 1908 
is the unlawfully and maliciousiy causing 
by any explosive substance an explosion ofa 
nature likely to endanger life or to cause 
_gerious injury to property. The question I 
have to consider is—is the evidence sufficient 
to support the conviction of the accused for 
having caused the explosion which un- 
doubtedly took place. and which resulted in a 
‘lamentable loss of life? We have the evidence 
as tothe making of the arch. There is no 
evidence as to the making of the ma- 
chine or any other part thereof. .The evi- 
dence adduced at the trial that another 
portion, the tin tube, was made under the 
orders of the 2nd and the 3rd acoused was 
disbelieved by the Sessions Judge and these 
two accused were acquitted. There is no 
evidence with reference to the burying of the 
machine. There is no evidence as to what 
was the immediate cause of the explosion. 

The Public Prosecutor argued that, when 

once it was proved that the accused made 
` (or got made) a part of the machine, a 
presumption arose that he caused the machine 
to explode. It may be that.on the strength 
of the fact that he made a part uf the machine, 
a presumption arises that he made the whole 
machine. It may be that on the strength of 
the fact that he.made the machine (assuming 
the fact that he made the machine to have 
been proved) a presumption arises that he 
cansedl it to explode. But I cannot hold 
that from the fact that the accused made a 
part of the machine, if may reasonably and 
legitimately be inferred that he (alone or 
with others) buried the machine under 
conditions which rendered an explosion highly 
probable and that he thereby caused the 
explosion. I do not think the further fact 
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that the accused gave a false name when hb 
got the arch made (there is some ‘evidence 
that he also saidthe arch was for distilling 
essence, but the blacksmith who made the 
arch says nothing about this) would warrant 
the drawing of the inference which the 
prosecution asks me to draw, although “ib is 
no doubt a piece of evidence of considerable 
importance as indicating a guilty knowledge 
of some sort inthe mind of the accused. I 
do not think it is open to me to consider tite 
evidence with regard to the alleged 
finding of the picric acid If this had been 
proved (and the Sessions Judge was of opinion 
it had been proved) it would have greatly 
strengthened the case for the prosecution. 
But both my learned brethren who heard the 
appeal were of opinion it had not been proved. 
1 now come to the evidence with regard to 
the finding of the piece of paper in the 
accused's house and the scraps of paper at 
the scene of the explosion. This is a piece 
of circumstantial evidence which has to be 
very carefully considered. With regard to 
this my learned brother Benson, J., observes 
“Though no conclusive deduction against the 
innocence of the accused can be drawn from 
the finding of this piece of paper in his house, 
still the coincidence is so remarkable as to be 
of real probative force, and, the Ist accused 
has not attempted to show that he obtained - 
it under such circumstances as to ‘rebut any 
presumption that might arise from the 
coincidence.” Ifthe scraps of paper found 
at the scene of the explosion had formed part 
of the identical page from which the piece of. 
paper found at the honse’of the accused was 
torn, the coincidence would indeed have been 
remarkable. But not only was this not 
proved, but it was proved that the scraps 
found at the scene of the explosion 
came from different parts of a volume. 
The volume may have been the same 
or it may lave been a different volums ° 
(there is no evidence as to this).. The case 
for the prosecution is that the accused had in 
his possession a copy of the Report and that 


“he nsed one page of it for wrapping up 


the tooth-powder found in his house and 
other pages for making the infernal 
machine. Can I draw this inference on 
the evidence? There is nothing to show 
that the accused eyer had a copy of 
the report in his possession. He does not 
appear to be able to read English 


a 


Vol: VIJ. 
MOHAMMAD AKBAR V. DAWARKA NATH, 


and no-Hnglish' book or paper was found at 
his hopse. 
it would be as waste paper (thé report was 
fourteen or fifteen years old) and if he was 
in the habit.of using a copy of a Congress 
Report as waste paper it seems to me that 
ather. persons would be equally likely 
(possibly, more likely) to make the same use 
of a copy. 

As I have ‘said if fhe scraps had een 
shewn to have been taken from-the same 
page of the same volume, the- evidence that 
the accused had a hand in the making of the 
machine would have been strong. As it is, 
think, the circumstantial evidence is of some 
weight, and I cannot say that the inference 
which the prosecution ask me- to draw with 
regard to this part of the case 18 not a 
reasonable one. But other inferences are 
open to me which, in my opinion, are equally 
reasonable, and which are consistent with 
the innocence ‘of the accnsed.’ On the 
evidence with regard to this part of the case, 
I find myself unable to hold that the only 
reasonable inference which I can draw is one 
incompatible with thei innocence of the accus- 
edi 

Mr, Sundara Aiyar contended that Benson, 
J., in giving weight to the cipodiistances 
that the accused gave no explanation and 
adduced no evidence as to why he got the 
arch made, and asto how the piece of paper 
found in his house came into his possession, 
placed the burden on the accased. | do not 
agree. I think Benson, J., was entirely 
justified in taking these circumstances’ into 
consideration. These circumstances, to my 


mind, tell against the accused. The fact. 


that he gave no explanation as to why he 
got the arch made seems to me to tell strong- 
ly against him. But they do not relieve the 
prosecution from the obligation of adducing 
such affirmative evidence as leaves no room 
` for any reasonable doubt as to whether the 
accused was guilty of the offences with 
which he was charged. 
As regards the conviction for murder ‘arid 
.the conviction under section 3 of the 
Explosive Substances Act, VL of 1908, I do 
.not think the evidence is sufficient to support 
the convictions and the convictions and 
sentences must be set aside. 

Mr. Sandara Aiyar wished to argue 
against the propriety of the conviction under 
gentian 9 of the cre Substances Act, 
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- If he had any use for the, report , 
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VI ‘of 1908. Both my learned brethren 
were agreed as to this and I declined to hear 
argument on thequestion. lam of opinion 
that this conviction was right. As regards 
the sentence it may be the accused was a 
tool inthe hands of some other person or 
persons whom justice has not yet overtaken. 
But, on the evidence, I cannot take the view 


‘that he was an ignorant or an innocent tool. 


In these circumstances, I am not prepared to 
say the sentence of ten years’ transportation 
passed by the Sessions Judge was unduly 
severe. The conviction under section ð of 
the Explosive Substances Act, VI of 1908, 
and the sentence on that conviction are con- 
firmed. 

Sentence and conviction modified. 





CALCUTTA HIGH COURT. - 
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Present: —Mr. Justico Mookerjee and 
Mr. Justice Teunon. 
Hazi MOHAMAD AKBAR AND ANOTHER—- 
PLAINTIMFS—- APPELLANTS 
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Rai DWARKA NATH SARKAR 
BAHADUR AND OTHERS —D e@FeNDANTS-—— 


. RESPONDENT. 

NA TAN te a= Diese of firm—Deceas- 
ed partner —Right of representatives to have an ac- 
count-— Dissolution does not affect liability of firm for 
subsisting contracts-—Duty of surviving partners to take 
steps for completion of unperformed engagements-—One 
member not competent to refer to arbiti ation unless autho- 
rized by the other mebmers—Production of account 
books - Presumption tf books not produced. 

The right to call for an account upon the 
dissolution of o firm is mutual and each part- 
ner is entitled to an account from his co-partners 
of their partnership dealings and transactions, 
unless he has legally waived or parted with such, 
right. 

The personal reprosentatives of a deceased 
partner, are entitled to an account from the surviv- 
ing partners. 

, Clegg v. Fishwick, 1 H. and Tw. 390;1 Mac. and 
G. 294 ; ; 47 R R. 1463 41 E. R. 1278; 19 L. J. Ch. 49; 
18 Jur. 908 and Taylor v. Taylor, 28 L. T. N.S. 189, 
followed. 

- As the KG ag “partner is bound to account 
to the representatives of the deceased partners, 
they are bound to account when the deceased 
partner had the management or control of tho. 
assets of the firm. ' Before the accounts are taken, 
therefore, it is necessary to determine the precise ex- 
tent to which each partner took part in the manago- 
ment of the firm. 

The dissolution of a partnership does 
affect’. ‘the liability of the firm 


nob 
for subsisting 
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contracts, and it is, therefore, the duty of the 
surviving partners to take all sbeps necessary 
for the completion of their unperformed engage- 
ments. 

Feather stonhaugh v. Fenwick, 17 Ves 298 at p. 308; 
11 R. R. 78; Anderaon v. Weston, 6 Bing. N. B 296; 
- OL. J. C7- P. 194, 4 Jur 105 and Oholmondley, F. 
Clinton, Coo. 80, 35 E. R. 424, 34 E R 515, followed 

It is incompetent to one of bhe members of a part- 
nership to bind the firm by a submission to arbitra- 
tion, unless thero be some special delogation of au- 
thority to that offect, cither formal or inform iL 

Stead v. Salt, 8 Bing. 101 ; 28 R. R. 602; 10 Moore 
389, 3 N- L.J (0 5S) OP: 176; 23 R. R. 602; Adams 
v. Bankart, 10. M and R, 611,40 B R. 679; 6 Tyr. 
425; 1 Gale 48,51 J. Ex. 69 and Antram v. Chace, 15 
Past 209, followed. 

It isthe daty of the surviving partners of 9 firm 
to prodace the account books, so that the accounts 
may be properly adjnsted; and if the accounting 
party does not produce them, or destroys them before 
tha mvtbara hive been Baslly adjasted, the Oourt will 
presume everything, most unfavourable t6 him, con- 
sistent with established facts. 

Appeal from the decree of the Sub- 
Judge of Nadia, dated September 24, 
1907. 


Babus Joy Gopal Ghose, Manmatha -Nath 


Mukherji and Nagendra Nath Bhattacharyya 


for the Appellants.: 

Babus Kishori Lal Sarkar, Sarat Chandra 
Roy Ohowdhury and Harish Chandra Roy, for 
the Respondents. 

Judgment.—tThis is an appeal on 
behalf of the plaintiffs in a suit to wind up 
‘ partnership. The plaintiffs “are the legal 

-~representatives: of a deceased partner one 
Rohim Bux. The partnership was formed 
“on the 4th November 1908, and the parties 
to the contract were Dwarka Nath Sircar, 
Shib Das Banerjee, Gagan Chandra Biswas, 
Rohim Bux, and Jugal Kishore Dobey; of 
these Rohim Bux and Dobey appear to have 
previously carried on business as contractors 
‘ander the name of “R. D and Co.”, while 
Sircar and Biswas had carried on business 
-as Engineers and contractors, under the name 
of Sircar, Biswas and Co.” When the five 
-persons entered into partnership, they agreed 


call it by the name of “The United Firm . 


“Sircar Biswas and Co.’ - In the instru- 
ae of partnership executed on the 4th 
November 1903, the shares of the different 
partners were specified, and there were 
various detailed provisions as to the advance 
‘of capital and the management of the busi- 
“mess they proposed to undertake, namely, 
the construction of a railway bridge. Five 
days later, on the 9th November 1908, the 
partners entered into a contract with the 


‘a creditor. 
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Secretary of State. by which they under- 
took to-construct the Jelungi bridge within 
the 3lst of May 1904. Itis not disputed that 
the partners found it difficult to raise the 
hecessary funds, and they entered into an 
agreement with a firm of bankers known 
as the Chetlangis, who cousented to fmance 
them. The agreement with the Chetlangis 
was entered into, on the 7th January 1904, 
and though it was executed by all the pare 
ners, the Chetlangis insisted that the sums 
advanced from timetotime, should be paid 
out on the receipt and upon the special 
responsibility of Sircar and Biswas. In fact, 
an examination of the entries in the book 
produced by the Ohetlangis shows that the 
majority were signed by Sircar and Biswas, 
some by Sircar alone, some by Biswas and 
some by Dobey, and only two by Golam 
Hossain who purported to sign on behalf of 
Rohim Bux. The sums advanced by the 
Chetlangis evidently proved insufficient, and 
the partners entered into an arrangement 
with one Sisir Kumar Roy, who advanced 
money from time to time in the character of 
In the Court below; there seems 
to have been some suggestion that he was- 
a partner but that position was subsequently 
abandoned, and it has not been disputed” be- 
fore us that the effect of the agreement with 
Sisir Kumar, made on the 22nd March 1904, 
was not to make hima partner. On the 25rd 
Apal 1904,. an am-mukhiear-nama was exe- 
cuted and registered in favonr of Sisir 
Kumar, the effect of which was to constitute 
him the irrevocable attorney of the firm and 
he was also authorised to receive, keep and 
pay out moneys ofthe partnership business. 
Sisir Kumar appears to have employed one 
Bhola Nath Ganguly as an accountant, and 
at one stage of the -proceedings, some at- 
tempt appearsto have been made to-treat 
Bhola Nath also asa partner; this position, 
however, proved untenable, and the suit 
has proceeded on the assumption that neither 
Sisir nor Bhola Nath occupied the position 
of a partner. On the 28th June 1994, after 
considerable progress had been made with the 
work of coustruction of the bridge, but be- 
fore its completion, Rohim Bux died. On the 
lith May 1905, the plaintiffs, one of whom 
ig the father and the other the widow of 
Rohim Bax, commenced the present action 
for dissolution of the partnership, for ac- 
count and realisation of the assets and for 


Vol. VI 


~ 


„incidental reliefs. 


MOHAMAD AKBAR V. DWARKA NATH, 


It 18 not necessary _to 
state the grounds upon which the action 
was originally, sought to be defended by. the 
surviving partners, Sircar Biswas and Dobey. 
It issufficient to mention that on the lst 
May 1906, the-Conrt of first Instance made 
the, preliminary decree. Sircar and Biswas 


* appenled to this Court, and on’ the 26th 


March 1907, their contention that the suit 
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was not maintainable, was overruled. This: 


objection had been based on the alternative 


‘grounds that under the partnership articles, 


arbitration was the only remedy, and that.. 
the father of the deceased partner had been ` 
snbsequent to the - 


admitted as a partner 


death of Rohim Bax. - These objections 


failing, this Court made what-may be called 


‘were fairly prolonged, 


the common form decree, and directed the 
usual accounts to be taken and the final 
decree to be drawn up thereon. After 
remand, a Commissioner was appointed ; 
and although the proceedings before “him 
the accounts were 
taken in a somewhat irregular and per- 
functory manner. ` The principal defendants, 
Sircar and Biswas, ‘appear to have produced 
statements of: credits, assets, debts and 
liabilities, but very little effort was made to 
sgpstantiate the entries in these statements 


by primary evidence of a reliable character. - 


The report of the Commissioner was placed - 


before the Subordinate Judge, and he came 


terminated in a loss, with the result that not 


. only were the plaintiffs not entitled to any 


profit or return of the principal sum laid ont 


"by Rohim Bax, but they were actually bound 


to pay to the defendants specified sums of 
money. The defendants, at the same time, 


of the firm. The plaintiffs have now appeal- 
ed to this Court, and on their behalf, it has 
been contended that the acconnts ‘have not 
been ‘properly taken at all; that the defen- 
dants have not supported their statements by 
primary evidence of any value, that the sums, 


- to the conclusion that the business had ' 


were made liable for the outstanding debts - 


which were drawn out from the bankers. 


Chetlangis, have not been shown to have 
been applied for the business of the firm; 
that the Sircar defendant had no authority to 
settle by reference to arbitration the claim 
of the firm against the Secretary of State; 
and in substance that the accounts have to- 


be entirely re-invertigated afresh, In our opi- 


o 
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nion, TA contentions are well founded, nnd 
must prevail. 

It has not been disputed, indeed this point 
was settled by the preliminary deoree, that 
the partnership was dissolved by the death 
of Rohim Bux. It is necessary, therefore, to 
wind up the partnership and to take the ac- 
counts for this purpose. The right to call’ 
for.an account upon the dissolution of a 
firm, is mutual, and each partner is entitled 
to an account from his co-partners of their 
partnership dealings and transactions unless 
he has legally waived or parted with such 
right. Itis well settled, that the personal 
representatives ‘of a deceased partner are 
entitled .to an accounting from the surviving 
partners. Olegg v. Fishwick (1); Taylor v. 
Toylor (2). Itis equally clear that ns the 
surviving partner is bound to account to the 
representatives of the deceased partner, the 
representatives of the deceased are bound 
to account when the deceased partner had 
the management or control of the assets of 
the firm. Before the accounts are taken, 
therefore, it is necessary to determine the 
precise extent to which each partner took 
part in the management of the firm. This 
has: not. been done in the present case, and 
although vague allegations have been made 
to the effect that Rohim Bax took a pro- 
minent and active part inthe management of 
the contract. business, itis impusasible, upon 
the record -as itstands, toform any definite 
conclusion on the matter. It camnot be dis- 
puted, of course, that in so far as Rohim Bux 
may be proved tə have taken part in the 
‘management, his representatives are liable 
to render an account; at the same time it 


has to ba borne in mind that the plaintiffs 


had .no' concern with the management after 
the death of Rohim Bux, and the account 
books remained presumably in the custody 
of the aurviving partners. or of their creditor, 
Sisir Kumar Roy and his ofticer, Bhola Nath 


_Ganguly ; under such circumstances, it is the 


duty of the surviving partners to produce 
the account books, so that the accounts may 
be properly adjusted. In this matter, it is 
clear that no serious effort has been made 
either to compel Sisir Kumar and his 
officer to produce the account books if they 

(1) 1Ha and Tw. 390; 1 Mac. and G 294; 47 E. 
R. 1463; 41 E.R. 1278;19 L. J. Ch 40; 13 Jnr, 


993 
(3) 28 L, T. N.S: 189. 
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are still in their custody or even to examine 
them as witnesses in the case. The defen- 
dants, therefore, must, after romand, take all 
necessary steps to produce the account books, 
or to cause their production by Sisir Kumar 
and his officer. The verycircumstance that 
they produced certain abstract statement of 
the assets, credits and liabilities of the firm, 
shows that they have materials at their dis- 
posal which ought to be brought before the 
Court. It may, farther, be pointed out that 
as to a considerable portion of the sums ad- 
vanced by the Chetlangis from time to time, 


the defendants, Sircar and Biswas, have a. 


special responsibility ; the monies were paid 
out by the bankers on the authority of these 
two persons, and they are bound to prove 
that the sums so drawn were applied by them 
for the parposes of the partnership business. 
It is clear from the proceedings that al- 
though an agreement in favour of the 
bankers was originally executed by all the 
partners, it was agreed that the sums ad- 
vanced from time to time should be paid 
out on the responsibility of Sircar and 
Biswas; itis, therefore, obligatory upon them 
to explain how these sums have been applied 
for the benefit of the partnership. If this 
. is done, a considerable portion of the capital 
of the firm will be accounted for. As re- 
gards the expenditure, the materials on the 
record are in a state of considerable con- 
fusion ; it is alleged that the partners- from 
time to time withdrew portions of the sums 
they had paid for the business, but there 
is ‘a dispute as to what sums were actually 
paid and withdrawn. On this part of the 
case, the course adopted by the defendants 
in the Court below was inexplicable; they 
produced a rough statement marked “Ex- 
hibit W 1” to show what sums were drawn 
out by Rolim Bux. It is doubtful whether 
the entire document is in the handwriting of 
oue person; it is clear, however, that it was 
prepared under the directions of Sircar, and 
a part, at least, was written out by Hari 
Charan ; when Hari Charan’ came into the 
witness box, the document was not shown 
to him, and he was not called upon to 
explain when and from what materials it 
had been drawn up: on the other hand, it 
was proved by another witness, Kali 
Prasanna. Whether the document, if proved, 
would be of any assistance to the defendants, 
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we are not in ma position to say; but it is » 
clear that if it is alleged by the defendant 
that Rohim Bux or any other partner 
withdrew-a pmt of the capital from time 
to time, the fact has to be estsblished by 
trustworthy evidence. It has, moreover, been 
suggested that the business resulted in a lass, 
because Robim Box and Dobey employed 
their own men and made payments which 
were not justifiable; no evidence, however, 
has been adduced in support of these charges, e 
which cannot be seriously considered unless 
proved beyond dispute. After remand, there- - 


‘fore, not only must the receipts of the part- 


nership business be proved, but the manner, 
in which the sums have been spent, must 
be established. This brings us to the con- 
sideration of a very important matter in 
connection with the management of the firm, 
after its dissolution by reason of the death of 
Rohim Bux. 

As wehave already stated, when Rohim 
Bux died, althéugh considerable progress 
had been made with the work of construc- 
tion of the bridge, it-had not been com- 
pleted. It is, not disputed that the dissolu- 
tion of the purtnership did not affect the 
liability of the firm for subsisting contracts, 
and it was, therefore, the duty of the sya- 
viving partners to take all steps necessary 
for the completion of their unperformed en- 
gagements. Featherstonhaugh v., Fenwick 
(3) ; Anderson v. Weston (4); Oholmondeley v. 
Clinton (5). The surviving partners, in the 
case before’ us, acted within their powers 
and in discharge of their duty when, after 
the death of Rohim Bux, they performed 
their engagements with the Secretary of 
State. Jt appears, however, that a large. 
sum of money was due from the Secretary of _ 
State on account of work done. The sur- 
viving partners submitted their bill, to which 
exception was apparently taken; the result 
was ihat Sircar alone entered into an 
agreement with the Secretary of State to 
refer the matter to arbitration. This was 
done on the 27th November 1905, that is 
more than 6 months after the institution of 
the present suit by the representatives of 
Rohim Bux against Sircar and the other sur- 


viving partners; the arbitrator. mado his 
(3) 17 Ves. 208 at p 308; 11 R. R. 77. 
a” 6 Bing. N. R 296; 9 L. J. C. P. 194; 4 Jur. 


(5) Cooper 80; 35 E. R 488; 84 E. R. 616, 
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award onthe 28th April 1906, by which, it 


was held that Rs. 77,788, was due on the 
bill which had been presented for Rs. 1,27,124. 
This implied alossof nearly- Rs. 50,000 to 
the firm. The Commissioner and Subordinate 
Judge have both treated the award as bind- 
ing upon the plaintiffs and conclusive against 
them. The plaintiffs' challenge this position 
on the ground that the surviving partners 
had no authority -to refer the matter, to 
arbitration, specially after a suit had been 
commenced for the dissolution of the part- 
nership. In our opinion, this contention is well 


- founded, and must prevail. 
It is well settled that it is incompetent’ 


to one of the members of a partnership, 
to bind tha firm by a submission to arbitra- 
tion [Stead v Salt (6); Adams v. Bankart (7); 
Antram v. Ohnace (8). | The reason, which is 
usually assigned for.this rule, is, that the re- 
ference of disputes to arbitration, even though 
they relate to dealings with the firm, can- 
not be said to be an act done for carrying 
on its business inthe ordinary way. Sec- 


-tion 268 of the Indian Contract Act to which 


reference was made, is consequently of no 
avail. The decision in Adméntstrator-General 
v; Oficial Assignee (9), upon which reliance 
was placed on behalf of the. respondents, is 
niso of no assistance to them; that case 
merely affirms the doctrine enunciated by 


‘Vaughan Williams L. J. in In re Bourne (10), 


_ity, to bind the 


that as between surviving partners and the 
representatives .of the deceased partner, there 
is an overriding daty in the survivors to wind 
np the partnership-assets, and to do such acts 
as are necessary for the purpose, and 1f it is 
necessary for-that winding up either to con- 


_tinue the business or borrow money, or to 


sell assets, whether those assets are real or 
personal, the right and the duty are .co- 
extensive. The decision cannot be treated as 


. 20y authority for the proposition, that one 


partner is competent, without special author- 
firm by a submission to 
arbitration. On the other hand, the cases of 
Ram Bharose v. Kallu Mall (11) and Dattoo- 


(8) 3 Bing. 101 ; 28 R. R. 602; 10"Moore. 389 ;3 N. 
L. J. (0. 8.) O. P. 175 ; 28 B. B. 602. 

' (7) 10. M. and R. 681 ; 40 B. R. 670; 6 Tyr, 426 ; 
1 Gale 48; 4 L. J. Ex. 69. 

- (8) 15 Fast. 209.. 

(9) 32 M. 463 ; 6 M. L. T. 183 ; 3 Iud. Cas. 168, 

10) (1908) 2 Oh. 427 at p. 480. . 

Pa) BB A. 186, i 
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bhoy “Hassum v. Valle Mahomed Rahmutullah 
(12), follow the English decisions and re- 
cognize the doctrine that one of several 
partners cannot bind the others by a 
submission to arbitration, as it is no pmt 


of the ordinary business of a trading firm 


to enter into a submission to arbitration. 
It is, moreover, clear from the decision in 
Hatton v.. Royle (13), that when a partner- 
ship has been dissolved, and it has been 
agreed that ons of the partners shall get in 
the debts due to the firm, he has no power, 
after bringing au action in the name of tho 
firm fora debt due to it, to bind his co- 
partners by a reference of all matters in 
difference between the plaintiffs and the de- 
fendants. A similar view has been adopted 
by the Supreme Court of the United States 
in Karthans v. Ferrar (14) and Hall v. Daur- 


Ing (15), on the ground that the rule is based 


upon- sound principles, irrespective of 
doctrines peculiar to English Jarisprudenca, 
The principle is lncidiy explained by Story 
in his work on Partnership, section 114, 
where itis pointed out that one reason which 
has been assigned in support of the rule is 
that reference to arbitration is not within 
the scope of the ordinary business, or of the 
powers or authorities necessary or proper to 
carry on the business of the partnership. 
Another reason sometimes assigned is, that 
the award may call upon the partnera to 
do acts which they might not otherwise 


‘be compellable to perform; but the sonndest 


reason seems to be, that as it takes away 
the snbject-mattar from the ordinary cog- 
nizance of the established Courts of Justice, 
which have the best means to investigate the 
merits of the case by proper legal proofs and 
testimony, and thé means of arbitrators to 
accomplish the~ aams purposes are very 
narrow and often wholly inadequate, it ought 
not. to ba ‘presumed that the partners mean 
to waive their ordinary legal rights and re- 
medies, unless there be.some special delegn- 
tion of authority to that effect. either formal or 
informal [Harrington v. Higham (16), and the 
Notes to Ohardon v. Oliphant(17) and Hubchins 


v. Johnson (18).! 1 tt is pointed out by Story, 
(12) 1 Bom. L. R. 828 
(18) (1858) 3 H. and N. 500 ; 27 a J. Ex. 436, 
(14) (1828) 1 Peter 222, 
15) 91 U. 8. 170, 
(18) 13 Barb. 660. 
(17) (1813) 6 Am. Dee. 572. 
(18) (1887) 80 Am. Dec, 622, 
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however, that although ibis nob competent 
to a.partner without special authority. to 
make-a reference to arbitration, he has ample 
authority, to settle or com promise claims of, 
or against, the firm and it is not easy to see in 
what respect the power to release or com- 
promise a partnership debt differs essential- 
Jy ‘from a submission to arbitration. It is 


. Suggested by the learned author that the 


compromise of a debt by taking less than its 
nominal amdnnt seems t be an incident 
to the collection of the debt, and may, there- 
fore, be fairly deemed ‘within the discretion 


'. confided to each partner, and indeed, in prac- 


tice, itis so ordinarily treated.. This dis- 


. tinction, thongh somewhat refined, is- appre“: 


ciable, and .as pointed ont by Story, was ré-' 


copnized by Roman Jurista, who admitted a’ 


release or discharge by one joint creditor as an 
extinguishmentof the entire contract, and yet 
held thatit was not competent for one of two 
creditors or partners to compromise a suit, or 
tosubmit a controversy touching their joint 
demands to arbitration, withon§t the consent 
of theother (Domat on Civil Law, 1, 15, 3, 
11). We must hold, therefore, that the re- 
ference to arbitration by the Sircar defendant 
ig not binding upon the plaintiffs, and this 
conclusion is strengthened by two circnm- 
stances; in the first place, as already pointed 
out, the reference was made after the com- 
paben ên of the’ present. suit, and with 


full notice of the claim of the plaintiffs: in 


. the second place, the partnership contract 


~ 


between the parties expressly provided that 
no partner should, without the consent of 
the other partners, release or compound any 
debt owing to, orclaimed, by the firm, and if 
any partner does go, he should, if required by 


- the other partners, make good to the firm the 


full amount of such debt or claim. Besides, 
if there was any urgency and speedy settle- 
mert of the claim against the Secretary 
of State was needed, the defendants might 
have gota receiver appointed who might 
have wound up the bnsiness ander the direc- 
tions of the Court. Under sach circumstances, 
the conduct of the Sircar defendant was 
wholly unjustifiable, The result, therefore, 
18, 
plaintiffs. Itis open, however, to the sur- 
viving partners to show, if they can. that what 


waa'paid by the Secretary of State on the- 


basis of the award, was all that was legiti- 
mately recoverable from him; in other words, 


“ 
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that the claim which had been originally put ` 


forward and embodied in the -bill submitted, 
was -grossly exaggerated. If this is proved, 
the defendants would not be liable for 
damage on account of the reference to ar- 
bitration ; but if they fail to establish this 
position, they must be held hable for the foss 
which has been caused by the reference to 
arbitration. The burden is consequently cast 
upon them of explaining fully the details 


of the claim against the Secretary of State? 


that is, the grounds on which the claim was 
advanced at the original figure, and how a 
reduction could justly be made. This may 


involve s protracted investigation, but for ` 


this the defendants are entirely to blame, and 


‘as they put forward the claim against the 


Secretary of State, they may legitimately 


be presumed to have in their possession, | 


materials upon which their claim was based. 
We have vow dealt at sufficient length with 
the main :points in the CASE, and ib is not 


neceasary “for our : -present ` purposes to ex-. 


amine ‘minutely the criticisms which have been 
directed against the‘accounts, in so far as 
they have been produced. The conclusion 
at which we have arrived is, thatthe accounts 
have been very perfunctorily taken, and 
that the defendants have-not done their 
best, (as they were bound to du), to assist 
the Court_in taking the accounta, and in 


winding up the partnership. When the case - 


is taken up again, the matter must be 
thoroughly investigated, and the partier 
may usefully 
by Sir John Romilly in Gray v. Haig (19), 
namely, that if an accounting party does 
not produce the accounts, or destroys them 
before the matters have been finally adjust- 
ed,the Court will presume everything, most 
unfavourable to him; consistent with the 
established facta. 

The result, therefore, is that this appeal 
must be allowed, and the final decree made 
by the Subordinate Judge discharged; the 
case will be remanded,to him, in order that 
the accounts may be investigated and taken 
afresh on the lines indicated in this judg- 
ment. The defendants must, in the first in- 
stance, sapply funds for payment to be made 
to the Commissioner who will take the 
aecounts; the costs of the Commissioner will 
be dealt with by the Coart. below whon the 
final decree is drawn up. 

(19) 20 Bear. 219 ; 52 M. R., 687, 
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As the appellants have’ substantially suc- 
ceeded in this appeal, they arə entitled to 
their costs in this Court; they- will also be en- 
titled to get Rs. "200 from the _dvfendants, 
which was the amount of the fea paid by them 
toethe Commissioner for the investigation 
in the Court below. 

Ys | Appedl allowed 
and case remanded, 
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854, Ghoontze Paurey v. Ajoodhya, 19 W. R. 218, Rum 
Chunder v Ram Chunder, 23 W.R. 228, Krishna Mohun 
v. Hun) Behary, 9C. L. R. land Mudun Mohun v, 
Ram Dass, 6 U. L. R. 357, referred to. 

Therefore, where the plaintiff, who is the purchaser 
ofan estate ab a sale for arrears of revenue, got a 
deoreo for possession against the defendants who 
wore tenure-holders of different grades and held 
possession under the defaulting proprietors, and 
-they had ‘not combined to keep the plaintiff ont 
of possession. Held, that they could not be mado 
jointly and severally liable for the mesne profits whic’ 
nust be apportioned according to the liability of the 
various detendants, and the liability should be 
apportioned according to bin share of the profits 
intercepted by each defendant; that is, each tenure- 
holder of different degrve should bs mado liable to 


“the purchaser of the estate forthe amount of profits 


An enoumbrance or under- ae is not ipso facto 


- avoided by the sale. of an estate for arrears of 
revenue, and is oily liable to be avoided at the option 
of the purchaser at such sale. ` 
Titu Bibi v. Moheah Ohunder, 9 O. 633, reforred to. 
The law doés not require any notice as a necessary 
preliminary toa suit to avoid an under-tenure, but 
the option of the purchaser may be exercised by the 
ingtitation of a anit within the time allowed by law; 
and where no notice is ‘given by the purchaser before 
the commsnoement of the snit for ejectment, the 
“tenure mast be held to have been annulled on the 
date of the institution of the sat and not on the dite 
of the decree; in sush suit. “Therefore, for the 
period antecade t to the suit, the purchaser at a 
revenuo sale is Jntitled to get as mesne profits only 
such sum as represents the rent payee by the 
tenure-holder of the first degree. 


The liability of wrong-doers in tort is, as a goneral ` 


rule, joint and several; but it cannot be laid down as 
an: inflexible rulo, that in every case of tort- the 
Court is bound to pass a joint decree against the 
wrong-doors, making each jointly and severally liable 
for the whole amount decreed. In cases of combi- 
nation the tort-feasors should be held jointly: and 
severally liable, but where there is no combination 
and the injary to the plaintif has been caused in 
rood faith or in assertion of au imperfect title, the 
. trict rule of joint and several® liability cannot 
justly be enforced. 

- Ganesh Singh v. Ram Raja, 12 W. R- (P. 0.) 48, 

3- B. L. R. 44, Shama Bunker v. Sreenath,-12 W. R. 


ot 


a 


revenue. 


m 


- yetained by him whichis equivalent to the net amount 


intercepted by him out of the sum payable by the 
satyats. 


A release of one without any intention to reloase 
the other joint tort-feasors bat only asa partial satis- 
faction, discharges the other only pro tanto, and does 
not operate as a release of all. 

Snow v. Chandler, 10 N. H. 93; 34 Am. Dee. 149 
and Seither v. Philadelphia, 125 Pa. 807; 11 Am. Sc. 
Rep. 805 and Jugurnath Singh v, Ahmedoollah, 8 W. 
R. 132, referred to. 


Appeals from the orders of the District 
Jddge of Backerganj, dated December 23, 
1907 and June 3, 1908. 

Babus Jogesh Ohandra Roy and Romesh 
Ohandra Sen, for the Appellants. 

Babus Botkuntha Nath Doss and Gunoda 
Ohiran Sen, for the Respondents. 

Judgment.—tThe substantial question 
of law which calls for decision in these appeals 
relates tothe assessment of mesne profits of 
property sold for arrears of revenue, and is of a 
somewhat novelcharacter. The circumstances 
under which the claim for mesne profits is 
made by the decree-holders are not the sub- 
ject of controversy between the parties. On 
the25th of September 1894, the respondents 
purchased an estate ata sale for arrears of 
They at first commenced an action 
for recovery of possession of some of the lands 
comprised in the estate, on the allegation 
that the intermediate tenure, set up by the 
persons in possession, was not binding upon 
them as purchasers at a sale for arrears of 
revenue. ' This suit war decreed on the 2nd 
March 1900, and on appeal to this Court, 
the decree of the, Court of first instance 
was-afirmed on the 24th March 1905. On 
‘the 12th April 1905, the purchasers com- 


-menced the present action for recovery of 


possession of lands not comprised in the pre- 
vious suit, upon ‘the allegation that the interes 


elt 
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‘mediate tenures,setup by the defendants, were 
either fictitious or had been crested after the 
date of the Permanent Settlement, and were 
consequently inoperative against them- as 
purchasers of the entire estate at a revenue 
sale. The suit was decreed on. the 19th De- 
cember 1905, and it was found that the 
tenures, though genuine, were not proved to 
have been in existence at the date of the Per- 
manent Settlement. On the 14th March 1906, 

“the decree-holdérs obtained delivery of pos- 
session, and subsequently on the 30th July 
1906, asked for assessment of mesne profits. 
The Court below has made a fall investiga- 
tion into the claim, and has made a decree in 
favour of the plaintiffs, by which mesne 
profits have been awarded jointly against all 
the defendants on the basis ofthe rent payable 
by the actual cultivators. -The defendants 
judgment-debtors have now appealed to this 
Court and on‘their behalf the decision of the 

. District Judge has been assailed substantially 
on four grounds, namely, first, that the mesne 
-profits up.to the date of the decree for 
possession should have been calculated on the 
basis of the rent payable by the tenure-holders 
of the first degree, who held immediately 
under the defaulting proprietors; secondly, 
thatthe mesne profits, both for the period 

. antecedent and subsequent to the decree for 
‘possession, should have been assessed separate- 
ly in respect of different under-tenures of 
the same degree, as also in respect of subordi- 

“nate tenures of different degrees, and that the 
decree should have specified the separate 
liability of each under-tenure-holder; thirdly, 
that as some of the judgment-debtors have 

been released from liability, the effect is to 
release all the judgment-debtors; and, fourthiy, 
that in any event, assome of the judgment- 
debtors have been released from liability on 

receipt of specified sum from them, .the re- 
maining judgment-debtors cannot be made 


liable jointly and severally for the balance of. 


“the entire debt. 
In support of the first of these contentions, 
it has been argued by the learned Vakil for 
“the appellants, that the effect of a sale for 
arrears of revenue, 18 nob tpso facto to avoid 
all incumbrances and under-tenures but only 
to make them voidable: till a decree has been 
made in a suit for annulment of the under- 
~ tenures and for recovery of the lands, the 
possession of the under-tenure-holders is not 
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wrongful, and the purchaser at the revenue . 
sale is consequently not entitled to claim by 
way of damages for use and occupation any 


sum in excess of what represents the rent 


payable by the under-tenure-holders. In 
our opinion this contention is partially sownd. 
The case of Titu Bibi v. Mohesh Ohunder 
Bagchi (1) shows conclusively the fallacy of 
the assumption that the effect of a sale for- 
arrears of revenue is tpso facto to avoid alè 
encumbrances and under-tenures. An en- 
cumbrance or under-tenure is not ipso facto 
avoided by the sale of àn estate for arrears «f 
revenue, and is only liable to be avoided at the - 
option of the purchaser at. sach sale. As 
pointed out in the cases of Kamal Kumari 
Chowdhurant v. Kiran Ohundra-Roy (2). Mufez- 
ud-din v. Korban Ali Ohowdhury (8) and 
Mir. Wazir-ud-din v. Lala Dewakt Nandan 
(4), the law does not require any notice as 
a necessary preliminary to a suit to avoid an 
under-tenure; but the option of the purchaser 
may be exercised by the institution of a suit 
within the time allowed by law. Inthe case 
before us where no notice was given by the 
purchaser before the commencement of 
the suit for ejectment, we must hold that the 
tenure was not annulled till the date of the 
institution of the suit, that is, the 12th April 
1905. We are unable to-accept as well 
founded the contention of the appellants that 
the tenure was not annulled till the date of 
the decree made in the suit for ejectment. 
There is no authority in support of this -view, 
which is clearly opposed to principle, because 
unless itis assumed that there was a cause of 
action at the date of the institution of the suit, 
no decree for ejectment could be made therein. 
We must hold, therefore, that the tenure was 
annulled with effect from the date of the ` 
commencement of the suit, and that for the 
period antecedent thereto, the plaintiffs , as 
purchasers at revenue sale, are entitled only 
to such sum as represents the rent payable hy 
the tenure-holder of the first degree; obviously 
a decree for this Bum can be made only 
against such of the defendants as held the 
tenures directly under the defaulting pro- 
prietors and not against all of them jointly 
and severally. The first ground taken on 
behalf of the appellants must, consequently, 


succeed in part. ; 
90 683. - (2) 2.0. W. N. 229. 
3) 81 0. 893; 8 0. W. Nv 116 ` 
4) 6.0. L. J. 472 at p. 484.3] 
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In- support of the second contention of thë 
appellants, it is argued that in respect of the 
mesne profits which have.accrued during the 
pendency of the suit for possession from the 
. date of its institation to the date of delivery 
, OË possession, the liability of different tenure- 
holders of the same degree, and of separate 
ander-tenure-holders of different degrees, 
should have been separately assessed. Ln bup- 
_eport of this‘proposition, reliance has been placed 
apon the eases of Fazil Mohamed Mundul 
v. Raj Ooomart Debes (5), Collector of Bograh 
v. Shama Sunkur Maomdar (8), Sreeputty Roy 
v. Loharam Roy (7), Krishna-Mohun Basak v. 


.Kunj Behary Basak (8), Krishna Ram v.. 


Rukmint Sewak Singh (9 ) and Hari Saran 
Mattira v. Jotindra’ Mohan Lahiri (10). It 
has been argued, on the other hand, on behalf 
' of the respondents decree-holders, that the 


hability of the wrong doers is joint and several | 


and in support of this proposition, reliance has 
been placed upon the cases of Ganesh Singh v. 
Ram Raja (11), Jhoonkee Paurey v. Ajoodhya 
Doss (12), Shama Sunkér Ohowdhry v. Sree 
Nath Banerjee (13), Ram Chunder Surmah 
v. kam Ohunder, Pal (14) and Mudun 
Mohun Singh v. Ram Dass Ohuckerbutty (15). 
No useful purpose would be served . by 


an analysis and examination of each of these 


decisions, because not ons of them is directly 
in point. No doubt, the liability of wrong 
doers in tort is, as- general rule, joint and 
several ; but it cannot be laid down as an in- 
flexible rule ‘that io every. case of tort, 
the Court is bound to pass, a joint decree 
against the wroug doars making each jointly 
and severally liable for the whole amount 
decraed. .In cases of combination, like that 


of Ganesh Singh v. Ram Raja (11), where 
riofers ag members of a common’ assembly : 


plundered a house, or, Shama Sunker v. 
Sree--Nath (13), 
luded to keep the true owner out of possession 
of his property, or Jhoonkee Paurey v. Ajoodhya 
' (12), where a tenant-in-common had been 
excluded’ by the joint action of the defendants 
from his property which had been divided as 
a spoil amongst them, or, Ram Chunder 
Surmah v.: Ram Ohunder Pal (14), where 


(8) 6 W. R.118.. (6) 6 W. R. 230. 

7) 7 W. R. 38847. (8)9CLRIL ` 
9) BA: 7 (10)-5 C. W. N. 393. 
eres R. 38 (P. C.); 3 B. L. R. 44. 
, (12) 1 9 W.R. 218. 

(13) 12 W. RB. 3 ` (14) 23 W, R. 226. 
15) 0 O. Le B 887, Pi 


where trespassers had col- - 
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‘intermediate tenure-holders had combined 


wrongfully to keep an auction-purchaser out 


-of possession, it is just and reasonable that 


the tort-feasors -should be held jointly and 
severally liable for the damage sustained by 


_ the injared party. In cases, however, where 
~- there is no combination, and where, as in 


Krishna Mohun v. Kung. Behary (8). Mudun 
Mohun Singh v. Ram Dass Chuckerbutty (15), 
the injury to the plaintiff, though wrongful 
in the sense that it is an infraction of his 
legal rights, has been caused in good faith, 
or in assertion of an imperfect title, the 
strict rule of joint and several liability cannot 
justly. be enforced. The principle of law, 
which holds all persons concerned in the com- 
mission of a tort liable therefor without re- 


- gard to the part taken therein by them, so 


long as their acts are not ‘separate and inde- 
pendent, is far reaching and efficacious: that 
principle is that persons who act in concert or 
combination to commit the wrong which ac- 
tually results in damage to person or proper- 
ty, must each be held lable for the entire 
damages, no matter what part one may take, 
so long as there is concerted action. As has 
been well said in Place v. Minister (16), 
“designing men cannot be allowed to put forth 
a supple tool to do their bidding, knowingly 
take the profits of concocted ‘wrong, remain 
silent, and go’ unwhipped of justice:’ In 
cases, therefore;.in which the controlling 
general principle, namely, that where acts of 
several persons by design, or by conduct 
tantamount to conspiracy, contribute to the 


commission of a wrong, they are jointly 


liable, is not applicable, the rale of joint 
liability also ceases to be applicable. The 
rule of joint liability, therefore, which as 
appears from the case of Badrengam v. Arce- 
dekne (17), referred to in the judgment of this 
Court in Harihar Pershad vy. Bholi Pershad(18), 
was adopted in England as early as the be- 
ginning of the fourteenth century, and may be 
regarded as based on sound principle when ap- 
plied to cases of combinations or conspiracies, 
must be applied with some -limitations, other- 
wise, as pointed out by Lord Herschell in 
Palmer v. Wick (19), is ceases to bea principle 
of justice or equity, or even of public policy. 
The same view was indicated by Best C. J. in 

(16) 65 N. Y. 89 

(17) (1302) Y. B. 80; Hdw. 1106. 


(18) 6.0. L. J. 888 at p. 390. 
G8) (1894) A. O. 818; 6 B. 245; 41 LAT, 163, 


i 
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-  Adumeson v. Jarvis (20) and by Peacock, C. J., 


in Sreepati v. Loharam (7). A similar view 
was taken by this Court in Hari Saran v. Jo- 
tindra Mohun (10), which was not questioned 
when the case was taken before the Judicial 
Committee, Jotindra Mohun v. Guru Prosonno 
(21). If new we apply these principles to the 
case before us, what is the position? The 
plaintiffs are the purchasers ofan estate at a 
salo for arrears of revenue; the defendants 


are tenure-holders of different grades who 


held possession of -the property under the 
defaulting proprietors; iill the plaintiffs had 
made their election andindicated to the de- 
defendants that they did not want any por- 
{ion of the rents payable by the actual culti- 
vators to be intercepted by the under-tevure- 
holders, the defendants were entitled to re- 
main in occupation and to exercise their rights 
over the property. When the suit for eject- 
ment was commenced, the defendants set up 
in good faith an intermediate tenure which, 
however, was found to be inoperative against 
the plaintiffs purchasers at a sale for arrears 


of revenue, as it was not established to have- 


been created before thetime of the Permanent 
A decree for ejectment was 
consequently made against them, but there is 
no foundation for any suggestion that tho de- 
fendants had combined or conspired to keep 
the plaintiffs out of possession. Consequently, 
they cannot, in Justice, be made jointly and 
severally liable for the mesne profits. which 
must be apportioned according to the liability 
of the various defendants. Thequestion, there- 


- fore. arises, what is the principle upon which 


such apportionment should be made? The 
obvious answer is thatthe liability should be 
appoitioned according to the share of the 
profits intercepted by each defendant, An 
application of this principle may be illus- 


_trated by a concrete example: ossume that 


before the revenue sale, X, the proprietor of 
ihe estate, bad under him successively tenure- 
holders of different degrees A, B, C, the last 
of whom was the immediate landlord of an 
occupancy ryot, who paid rent at the rate of 
Rs. 100 per annum. Suppose that C paid rent 
to B, at the rate of Rs. 60 perannum, B 


_ paid rent to A at the rate of Ks. 45 peranoum 


aud A. paid rent to X atthe rate of Rs. <0 
per annum. It-is obvious that if all the inter- 


(20) (1827) 4 Bing. 66; 29 R. R. 608; -19 Moore P. 
0, 124;5 L. J. (0. 8.) C. P. 68. 
(21) 811. A. 94; 31 O. 597. 
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mediate tenures were annulled, X would be 
entitled to receive direct from ‘the occupancy 
ryot, Re. 100 per annum out of which sum 
Rs. 40 war intercepted by C, Rs. 25 by B, 
and the remainder Rs. 35 constituted the 
sum, received by A, out of which he retaindd a - 
profit of Rs. 15.- If, however, X recovers 
possession by ejectment of A, B and C, he 
should in justice receive as mesne profits, 
Rs. 35 from A, Rs. 25 from B, and Rs. 40 
from C. To put the matter in another way, 
ench tenure-holder of different degree should. 
be made liable to the purchasers of the estafe, 
forthe amount of profits retained by him, 
which is equivalent to the net amount inter- 
cepted by him out of the sum payable by the 
occupancy ryot. We have made no allowance” 
in the illustrationforany reasonable deduction 
that may have to be made on account of col- 
lection or other similar charges. ` In order to 
apply this principle to the case before us, we 
have first to determine under-tenures of the 
second degree under the tenure, immediately 


- subordinate to the proprietary interest, and 
we have next to determine the under-tenures 


of successive degrees, under each under- 
tenure of the second degree. ‘The holders of 
each of these under-tenures must pay tə the 
plaintiffs respondents the net amount of pro- 
fits made by them out of the rents payable by 
the oceupancy ryots. The result, therefore, 
is thatthe second ground upon which the 
decision of the District Judge is assailed, 
must prevail. à 

The third ground raises the question of 
the liability of the judgment-debrors other 
than those that have been released from the 
claim of the decree-holders. It appeurs 
that before the suit was commenced, the 
plaintiffs entered into a compromise with. 
some of the tenure-holders, and subsequent 
to the commencement of the action, on the 
lith February and 12th March 1906, they 
gave up their claims against sume other 
ubder-tenure-holders upon payment by them 
of certain sums us damages. Under these 
circumstances, it has been argued by the 
learned Vakil for the appellants that the 
release of some of the tort-feasors from the 
claim of the plaintiffs, operates in law as a 
release of every Judgment-debtor. In support 
of this proposition, reliance has been placed 
upon the case of Cork-v. Jennor (22), where 


it was ruled that a release granted to one 
(22) (1615) Hobart 66. 


w 
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= joint tort-feasor, -or to one joint debtor, 
operates asa discharge of the other joint tort- 
feasor or other joint debtor, because the cause 
of action which is one and indivisible, having 
been - released, all persons otherwise liable 
thereto are consequently released. From this 
principle, there has been deduced the rule 


adopted in Brinsmead v. Harrison (23) that a 


judgmentin an actionagainst one of several 
joim tort-feagors, is a bar to an action against 
the others for the same cause, although such 
judgment- remains unsatisfied. This -result, 
however, has. been attacked on the ground 
that it is based upon technical rules of English 
jurisprudence, 
principles of justice, equity and good conscience 


' and in Lovejoy. v. Murray (24) and Inre Atlas. 


(25), the Supreme Court of the United States, 
unanimously held, upon an elaborate review 
of all the authorities, that a jadgment against 
one ‘joint tort-feasor does not by itself bar 


of such a. judgment is a bar. In England 
also the tendency has been to restrict the 
operation of the rale by a refined distinction 
. between a release and a covenant not to sue. 


Thos in Duck v. Mayen (26),it was raled that 


a covenant not to sueone of .two joint tort- 


feasors, does not operate as a release of the 
We are, therefore, not `. 


other from liability. 
prepared ‘to adopt without any limitation 
the, principle :0f the Common ` Law that 
the release of one joint wrong-doer operates 
as a release of all. 
are of opinion that the more reasonable and 
logical rule is that a release of one without 


any intention to release the other joint tort- - 
feasor, but only as a partial satisfaction, ` 


discharges tha others only pro tanto [Snow v. 
Chandler (27); Seither v. Philadelphia (28)]. 


No doubt, it may be contended with some 


show of reason that the act of the injured 
eparty should be taken.most strongly against 
himself, and that if he releases one joint 


cwrong-doer, it furnishes strong, .1f not con- . 


clusive, evidence that he has been satisfied 


for the . wrong; this theory, indeed, is the — 


(28) L. R. 7 O: P. 547; 41 L. 1. 0; P. 190; 27 L. T. 99; 


20 W. R. 784. 

(24) (1885) 8 Wallace 1. 

(261 .98 U. 8. 802. 

(96) (1892) 2 Q. B. 611; 63 L. J. Q. B. 69; 4 B. 38; 
67 L. T. 647; 41, W. R. 56; 56 J. P. 28. 

27) ION. H. 98; 34 Am Dec. 140. 

28) 125 Pa.-397; 11 Am. St. Beet 905. 


avd is -not consistent with. 


On the other hand, we 
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foundation of the rule, which is of aucient 
origin, that anabsolute release of one joint 


- tort-feasor operates ag a discharge of all. If, 


however, the release cannot be considered to 
be of such import as to be in full satisfaction, 
the rule ought not to be held applicable. 


“The view we take is supported by the deci- 


‘gion in Jugurnath Singh v. Sheikh Ahmedoollah 
(29). The third ground taken on behalf of the 
“appellants cannot consequently be supported, 
We may add that, as we have held on the 
second ground that the liability in the pre- 
‘sent case, isnot joint and several, it would 
in this view be unnecessary to consider 
whether the release of one joint tort-feasor 
operates as a release of all, because admittedly 
that doctrine can apply, if anywhere, only in 
cases of joint liability. 

The fourth ground taken on behalf of the 
‘appellants is to the effect that as the plaintiffs 


| have released some of the wrong doers from 
` a recovery against the others but satisfaction ` 


liability, their claims against the others have 
been split up by their own conduct, and that 
consequently a joint decree ought not to be 
passed against all the defendants, This con- 
tention. 18 obviously well-founded, and is 
supported by the case of Biseswar Tewari v, 
Kailush Bani (30). Tt is not necessary, how- 
ever, to deal with this point farther, as we 
have already held upon the second ground 
that the decree ought to specify separately 
the extent of liability of each under-tenure- 
holder. , 

The result, therefore, is that these appeals 
must be allowed, the orders of the Courts 
below set aside, and the cases remanded to 
the Court of first instance, to be dealt with 
on the lines indicated in this judgment. The 
Court will be at liberty to take such further 
evidence as may be needed to elucidate any 
of the questions which require investigation. 
There- will be no order as to costs. 

y 8 W. R. 132. 


-— (80) 2 Hay 299. 


Appeals allowed, cases remanded. 
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RAM PAB3HAD Y. SUBA RAT, 
ALLAHABAD HIGH COURT. 
Seconp CIYIL APPEAL No. 129 or 1909. 
February 26,1910. 
Present:—Mr. Justice Griffin and 
Mr. Justice Tudball. 
RAM PARSHAD BHAGAT—PLaintiFF— 
APPELLANT 
tersus 
SUBA RAI AND OTHERS—DEFENDANTS— 


RESPONDERTS. 

Agia Tenancy Act(IL of 1901), ss. 74, 76, 76—‘Other 
products” includes jasmine and bela pants— Land- 
lord and tenant—LEyectmient. 

` The language of sections 7-4, 75, 76, of Agra Tenancy 
Act, is much wider than the language of tbo corre- 
sponding section in the Rent Act, XII of 1881, and 
plants such as jasmino and bele aro included in tho ox- 
pression “ other products.” 

Sheo Parshad Tewars v, Musammat Milima Bibs, N. 
W. P. H. C. R (1869), 108, distinguished; Abdul Baki 
v. Mathura Parshad, A. W.N. (1893), 24, relied upon. 

Second appeal from the decision of the Dis- 
trict Judge of Ghazipur, dated the 7th De- 
cember, 1908. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Govind Prashad, for the Respondents. 

Judgment.—tThe facts of tho case 
are sufficiently set forth in the order of 
veference of our learned brother. We have 
been referred to the ruling Sheo Parshad 
Tewari v. Musanmat Mulima Bibi (1). The 
case before the Court was one of distraint 
and the question for decision was whether, 
having reference to the provisions of the 
sections 115 and 118 of Act X of 1859, Guava 
trees came within the category of standing 
crops or the ungathered products. The de- 
cision of the Court was to the effect that the 
term “products of the land” must be con- 
strued as equivalent to that which can be 
gathered or stored; crops of the nature of 
cereal or grass or fruit crops and it did not 
apply to the trees from which the crops are 
gathered. In this view the Court held that 
the samindar was not entitled to levy a dis- 
tress on Guava trees. Section 42 of Act XII 
of 1881, which reproduced the corresponding 
section of Act XVIII of 1873, provided that 
a tenant, ejected in accordance with the pro- 
vision of the Act, shall be entitled to any 
| growing crops or other ungathered products 
of the earth, belonging to him and growing 
on the land at the time of his ejectment, and 
to use the landforthe purpose of tending and 
gathering in such crops or other products 
paying sufficient rent therefor. 


(1) N. W. BH. C, R. (1869) 108. 
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In the case of Abdul Baki v. Mathura 
Parshad (2), which came before the Board of 
Revenue of these Provinces, the question for 
decision was whether the terms growing 
crops used in section 42 of the Rent Act in- 


cluded rose and jasmine plants as swell. as 


the flowers they bore. It was held by the 
Members of the Board of Revenue that the 
words “growing crops, did so include the 
rose and jasmine plants as well as their 
flowers. By section 76 of the Tenancy Act, 
II of 1901, the tenant is given a right to sue 
for an adjndication as to the price pf crops 
and other prodacts of his holding. The pre- 
ceding sections 74 ond 75 have to be read 
along with section 76. 

Section 94 gives the tenant a right to use 
the land for the purpose of growing, tending, 
gathering and removing crops and all other 
products of the earth, but provides that he 
shall not be entitled, in the absence of a con- 
tract or local usage to the contrary, to cut or 
remove any trees upon his holding. Section 
75 is as follows:— ~ 


“If at the date on which the eject- 
ment takes effect there are ungathered crops 
or other products upon the land, the land- 
holder shall have the option of purchasing the 
game, and upon his forthwith tendering the 
price of the same to the tenant, the right 
of the tenant to such crops or other pro- 
ducts and to use the land for the purpose 
of tending, gathering and removing the same 
Shall cease. If the land-holder does not 
eleet to purchase the same, the tenant shall 
be entitled to use the land as aforesaid for a 
further period until saclı crops or other pro- 
ducts have been gathered and removed pay- 
ing a fair rent therefor.” 

The words ‘other products’ in section 76 
must be read as meaning other . products of 
the earth and otber products upon land re- 
ferred toin sections 74 and 75. We thiok | 
that the language of sections 74, 75 and 76 is 
much wider than the language of the corre-, 


sponding section in the Rent Act, XII of , 


1881, and that plants such as jasmine and 
bela are included in the expression ‘other 
products’. i 

The Conrt below has not come to any 
finding as tothe value ot the plants them- 
selves. Itis, therefore, necessary to remit 
an issue under the provisions of Order 4l, 


(2) A. W. N. (1893) 2. 
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Rule 25, Civil Procedure Code, for a finding 
as to the value of the flowers.. 

We may here note that the defendant did 
not in the written statement contest the right 
of the plaintiff to recover “compensation for 
the planta, _ -> 

No further evidence need be taken 10 days 
will be allowed for objections on the return 
of the finding, 

° ; Case remanded: 





CALCUTTA HIGH COURT. ` 
SECOND’ Civi APPEAL No. 547 oF 1908. 
March 21, 1910. 
Present:—Mr. Tustics Chatterjee. 
LUBRA DAS— Praintirr—-A PPELLANT 
VEeTsUus. 

MADHAB PARHI--DETENDANT— 


Re’ pONDERT. 

Central Provinces Tenancy Act(IX of 1883), as. 3 (8) 
43 (2)—Landlord—Lessee—Oonsent of lessee to mort- 
gage by tenani, whether binding upon the original 
landlord—Second appeal—Question of law arismg 
upon facts found, - 

The consent of tho lessee of landlord, to a mort- 
gage by an occupancy tenant of his holding, is bind- 
ing g0 long as the interest of the consentor lasted, 
and this includes the interest of those claiming under 
or through him, and is not binding on the original 
landlord after the termination of thé‘interest of the 
lessee. 


If the right view of the law can bo argued upon 


the facts found, the High Oourt can decide the ques-- 


tion of law in second appeal. 

. Appeal from the decree of the Sub-Judge 
of Sambalpore, dated February 1,1908, affirm- 
ing that of the first Munsif of Sambalpore, 
dated September 30, 1907. 


lant. 
Babus Mahendra Nath Roy and Krishna 
Prosad Sarbadhtkary, for the Respondent. 


Judgment.—tThere can be no doubt 


wpon the findings arrived at by the lower 


appellate Court that the mortgage, under 
which the defendant claims, was consented to 
by Padma. Nabh who was the lessee of the 
village at the time of the consent. It is pro- 


, vided by section 43, clause 2, of the Act 1X of- 


1883, that any alienation by way of mortgage 
by an occupancy tenant without the consent 
of his landlord shall be void against his land- 


lord: a landlord has been defined in section 3° 


clanse 3 as meaning the person of whom as 
tenant holds land, to whom the tenant is or 


might be made extremely irksome. 


` Babu Satis. Chandra ‘Ghose, for the Appel- 
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but for a special contract would be liable 
to pay rent for that land. Padma Nabh did 
certainly fill this character at the time and 
the mortgage was binding upon Padma Nabh 
but Padma Nabh has been evicted on the 
expiry of his lease and the plaintiff who is 
the present lessee wants to evict the defen- 
dant. “On general principles, the consent 
of -Padma Nabh who was a temporary lessee 
only should not bind any person who does 


‘not claim through him and if that be so 


the plaintiff would be entitled to a decree. 
It is contended, however, that neither the 
parties nor their advisers, nor the Courts 
below who are familiar with the operation 
of Act IK of 1883, raised this plea and it can- 
not be raised in second appeal. It may be 
that the parties or their advisers made a 
mistake. Bat if the right view of the law 
can be afgued upon the facts found, I do not 
see why this Court should be debarred from 
deciding the question of law. I think the 
consent could be binding so long ag the in- 
terest of the consentor lasted, this includes 
the interest of those claiming under or 
through him. Otherwise the object of the 
legislature in placing such restriction would 
be frustrated if a temporary lessee could on 
receipt of consideration consent to alienations 
and mortgages. The next lessee or the ori- 
ginal landlord might find himself face to 
face’ with very undesirable parties whom 
he does not like as tenants. His possession 
In this 
view .of the law I hold that the plaintiff 
is not bound by the consent of Padma 


r Nabh. The decrees of lower Courts are set 


aside and the suit decreed with costs in all 
Courts. < 
; Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 177 of 1909. 
March 14, 1910. 
Present:—Sir John Stanley: Kr., Chief 

|” Justice, and Mr. Justice Griffin. 
SITA RAAL—DerenpaAntT—APPELLANT 
versus 
RAM SARUP AND orusrs—PLAINTIFFs— 


< RESPONDENTS. 
Decree—Sule Oecertificate—Construction, rule of— 
Court's duty—Pr esunvption. 
The Court is bound to interpret a decree’ and a 
sale certificate according to tho language to be found 


~ BITA RAM v, RAM BARUP. 


in those documents.- Is is not ‘justifed in ignoring 
the terms of the decree and assuming that the parties 
havo made a mistake. Where there is no ambiguity in 
the terms of a decree, the Court-is bound to interpret 
it according to the plain meaning which its language 
would bear.” ` 


Second appeal from the decision of the- 


District Judge of Aligarh, dated the lst of 
December, 1908. 
Mr. G. W.. Dillon (with tia Mr. 
Oharan Banerji), for the Appellant. 
Mr. Qirdhari -Lal Agarwala, for the Re- 


Durga 


‘spondents. - : 


Judgment.—tn the Buit, ont of which 


' this second appeal has arisen, the plaintifs- 


1 


-respondents prayed for a declaration of their 


right t> à 3 biswa share in the village ‘called 


Abhaipur and for a declaration that the 
‘defendant had no right whatever to the sir 


land appertaining thereto; that ‘the right to 


-air land acquired by defendarit appertained 
-only to 2 biswa, 2 biswansis share of the vil- 


lage in ‘question. The ‘property originally 
belonged to Ghaus Mohammad Khan ‘who 
executed a mortgage of 3 biswa of his share 
in favour of the ancestors of the plaintiffs, 
and subsequently mortgaged in favour of the 
defendant “Sita Ram his entire 4 biswa, 2 
biswansis skare together with 129 bighas of sir. 


- The plaintiffs instituted a suit on foot of the 


earlier mortgage for “sale of the mortgaged 
property, and in execution of the decree 


obtained by them 3 biswa of the property was - 


soldand purchased by the’ plaintiffs. Sita 
Ram then sued on foot of his mortgage and 
obtained a decree for sale of 1 -brswa, 2 
biswansts together with 129-beghae of aix In 
this suit of Sita Ram the plaintiffs were 
impleaded as defendants. A. decree was 
obtained for sale of 1 biswa and 2 biswansis 
and also of 129 bighas of sir and in execution 


‘of the decree the share in question was sold 


and purchased by Sita Ram. The plaintiffs 
applied to have their names recorded -as 
owners of the sr and obtained an order for 
mutation in their favour. They then instituted 
the suit out of which this appeal has arisen. 
Their claim is that, notwithstanding that 8 
biswas only was comprised i in their certificate 


‘of gale and that the-entire-of the sir land was 


sold to Sita Ram, they are entitled to, have 


“ib. declared that Sita Ram has no right 


whatever to the str land over and sbove the 
share appertaining to | brewa, 2 biswansis. In 
the décree-for sale passed in favour of Sita 
Ram, the entire of the sir land is mentioned, 
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and inthe sale certificate the property pur- 


- chased by Sita Ram is thus described, 1 brisca, 


3 biswunsis out of 4 brswa, 2 btewansis Fe, 


hagiut with (mui) land 12v bighas: and bagh. 


&c.”” “The Courts below appear to-have come 
to the conclusion that it was inequitable , for 
Sita Ram to claim all the si): that the parties 
were labouring under a mutual: mistake in 
‘regard to the sir and that they were, justified 


ae 


pd 


The legrned . 


Sibordinate Judge in his judgment says: | 


“The équitable view is-to correct the mistake 
under which parties have laboured, when 4 
odd biswa-haqiat with 129 bigha sir land was 
mortgaged:to defendant. the meaning was 
that 129 bigha §c., 637 land-formed part of the 
4 odd btswa haqiat and was not ‘in addition. 
to it.” Weare wholly-unable to hold this 
view. Itis clear that in execution of his 
decree 129 bighas of. sif land were sold to Sita, 
Ram and were. included .in the property 


The Subordinate Jndge 
was bound to interpret the decree, which was- 
ôbtained by Sita Ram, as also the sale cer tifi- 


. cate according to the language- to be found 
in those documents and was not justified in 


assuming that the. parties had made a mis- 
take and in ignoring the terms of the decree. 
The learned District Judge fell into the same 
error as did the Subordinate Judge, - 
says: “Tam not satisfied that the decree of 


1892 can be interpreted as non-ambiguously .. 
: bearing the inter pretation which the appellant 


seeks to put upon it.”- Weare of opinion 
that there ‘ia no ambiguity ‘whatsoever.in the 
terms of the decree of. 1892. By that decree 


-the L biswa, 2 biswansis of the kagiat was. di- 


rected to be sold together with 129 _ bighas sir 


-land. 129 bighas of sii-were sold and passed 


to Sita Ram under the sale-as proved beyond 
any doubt by the decree~and the -sale -certi- 
ficate. We accordingly allow. the appeal. 
We affirm the decrees: of the Courts below 


as to the declaration that the 3 biswa share’ 


in mauza Abhaipur purchased by the -ances- 
tors of the plaintiffs and exempted from Sita 
Ram’s claim belongs to the plaintiffs, and 
as to the rest ofthe claim of the plaintiffs,’ 
we dismiss it. The 
will have his costs of this appeal including 
fees in this Court on the higher scale. “As to 


the pares bear their own coasts respectively. 
Decree modified. 


-the costs in the Courts below, we direct that: 


` purchased by him. This appears clear from '' 
“the sale certificate. 


He - 


defendant-appellant - 
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* ALLAHABAD HIGH COURT. 
First Civin ApEBATL No. 288 or 1907. 
fe -February 28, 1910. 
. Present:-——Mr, a Richards and 
-© Mr. Justice Tudball. 
MOHAN LALAJI AXD axoTHER— 
PE AINTIPES— A PPELLANT 
versus - 
. MADHSUDAN LALA-——DEFRxDAXT— 
RERPONDENT. ` 


N Law-— Religious endowment- inajn of 
temple and of temple property—Shebait— Ballavcharya 
sect not governed by Hindu Law— Custom—Dauyhter’s 
son in order to succeed to shehaitship must prove spectral 
custom—Evidence —Burden .of proof. 

_ Where there is dedication of property by a private 
individual for religious purposes, in the absence of any 
proof of disposal or direction by the dedicator the 
trusteeship wil] vest in the latter’s heir. 

. Goseam: Bar Girdhariji v. Romanlaljs 

“17 C. 8; 16 I. A. 187, referred to. ` 

The ordinary Hindn Law of inheritance does not 
apply to ‘succeasion in the- care of shebaitship of 
the temples-of Ballavcharyn seot. They have & usage 
of their own as to snecession. 

Raja Muttu Ramalinga Betupati v. Perianayagum 
-Pilat, 1 I. A. 209, Srimaté Janoki Debi v. Srigopal 
' Acharjia, 10 I A 82 referred to. 

Where:a danghter'g son of a Ballavcharya Gosain 
claims to succeed to the shebaitohip of a certain tem- 
ple, he must prove that heis so ontitled under the 
special customary law of the sect. It is not for the 
- defendant to prove that ho is not so entitled. 


First -appeal from the ‘decision of the 
Judge `of Small-Canse Court of Agra, dated 
the Sth of August, 1907. 

‘Mr. J. N. Ohoudhri, for the Appellant. 


Gosaatn, 


Hon'ble Mr. Sunder Lal (with him Hon'ble > 


Mr. Moti Lal Nehru), fur the Respondent. 


Judgment.—tThe suit out of which ` 


this appeal. arises was brought to recover 
joint possession of a certain temple of the 
Ballavcharya (Gosain sect, in which the 
, images of Balkrishna are placed, together 


with a grove and the “movable property, or-. 


naments and” other articles, appurtenant 
_thereto: : 
Ganga .Betiji; a daughter of one Goswami 


Muttuji Maharaj. The original defendants 


-were Anrudh Lala and Madhsudan Lala, ` 


ethe sons of one Gurdhana: Betiji (another 
“daughters of. tbe said Goswami Muttaji 
Meharaj) and Damodar Lala, the husband 
of Gurdhana Betiji. “When the suit was 
first instituted, the plaintiffs merely claimed 
joint possession with Anrudh Lala aml 
Madhsudan Lala. Whilst the ruit was pend- 
ing, Anrudh Lala died unmarried leaving 
his father Damodar Lala as his represent- 


Hi 


‘the present suit. 


The plaintiffs are the sons of one- 
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ative: Again, pending the snit, Tikait Gor- 
dhan Lalji, who is now the principal defen- 
dant and respondent brought a suit against 
Anradh Lal and Madhsudan Lal claiming 
that, under: the custom observed by the 
sect, he was entitled to possession of the 
temple: and.other property. That suit was 
referred to arbitration «nd the arbitrators 
decided ‘in favour of Tikait Gordhan Lalji 
aud the custom set up. Gordhan Lalji was 
thereupon by an order of the Conrt, dated 
the 25th August 1905, made a defendant to 
Apparently by an over- 
sight the plaint was nòt amended in the 
lower Court though the plaintiffs deny in toto 
thia defendant’s right -to possession. The 
proper issues, however, were framed and the 
parties went to evidence thereon, and we 
have, therefore, allowed the plaints to be 
amended by adding a prayer for his eject- 
ment. He, Gordhan Lalji, (as also did Go- 
swami Muttuji Maharaj), belongs to a sect 
called the Ballavcharya Gosains. This 
sect originated over four hundred years ago. 
It was established by. a man of the name of 
Ballav, son,of Lachman Bhat. The doctrine 
which he originated was opposed to that 
of the celebate Gosains. He held that the 
idea] life consisted rather in social en- 
joyment than in solitade and mortification, 
and contrary to the ordinary rule of the 
celebates, he married and had two sons, Gopi- 
nath and Bithal Nath. Bithal Nath had 
seven sons and they fonuded seven temples 
or gaddis which are stillin existence. These 
seven principal gaddts, which -are called 
“Takait temples,” have acquired considerable 
property representing offerings and de- 
dications of the followers of the sect. The 
Maharajas (as the Ballavcharya Gosains 
are styled) are supposed by their followers to 
be personages of great sanctity, and it is even 
sometimes said that they are incarnations 
of the Deity himself. They do not izter- 
marry on account of the objection that they 
are all of the same Gotra. Their wives are 
daughters of Bhats and their daughters are- 
married to the sons of Bhata. The history 
of the temple in dispute is not very an- 
cient. In the plaint it was alleged that the 
said Goswami Muttujit Maharaj was the 


owner of the property in suit. This was de- 


nied by the defendants who alleged it to 
be temple property or debuéter. The lower 
Court found on the issue. in favour of the de- 


r 
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fendants and that finding is accepted by 
Mr. Choudhri on behalf of the appellants 
in this Court; but he maintains that the ap- 
pellants are entitled jointly with Madhsudan 


. Lala to the possession of the property in the 


capacity of shebaits or Superintendents 
and managers. There is a dispute between 
the parties as to whether the temple 
was built by Muttaji or his father but the 
evidence goes to show that it was the 
son who built it and first exercised the 
fonction of a Gosain therein. The immovable 
property is of comparatively speaking small 
value being confined to a small grove and 
the temple in dispute. No villages or Innded 
property had been dedicated for its support. 
But it is probable that in this temple lke 
many others of its kind the offerings of the 
votaries are very considerable. As to its his- 
tory the witness Chaturbhuj, a witness for 
the respondent, says that iJauji Maharaj 
(otherwise Damodarji see pedigree at page 
68 R.) presented Mottuji with the idol of 
Madan Mohanji and that he presented 
the idol on the terms that “if ason or sons 
should be born to Muttuji’s father they would 
regularly perform the Sewa puja ceremonies, 
bot if there’ should be none it would be 
returned tohim”. The witness Ballu says that 
the building of the temple had begun. before 
the Mutiny, that Muttuji built it and that 
the land belonged to Girdhar Lalji and the 
temple was built with the latter’s permission. 
Dauji was the grand-fathber of Girdhar Dalji 
(seo pedigree at page 68 R.). Both of them 
were Tikaits; that isto say, they were the 
eldest male descendants in a line from one 
ofthe seven sonsof Bithal Nath. The do- 


cumentary evidence on the subject is Exhibit 


A which isa letter, said to have been written 
by Muattnji to Girdhar Lalji. Translation of 
the letter ia to be found at page 75 R. Dami 
and Girdhar Lalji were both Tikaits Gosains, 
holding in succession a Tikait temple and 
the defendant ia the eldest son and successor 
to Girdhar Lalji. The plaintiffs claimed the 
property in the first instance as being their 
personal property by inheritance from 
Muttuji; it was never alleged that they or 
Muttnji were the dedicators of the grove, 
temple or idol and we are satisfied that such 
a clnim could never successfully have been 
made. The Court below has found, and the 
finding has been accepted in this Court orally 


hi 


INDIAN CASES. : i 


by Mr. Ohoudhri (who thereby abandoned pleas 


- the property was "'debtutier” 
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Nos. 3 and 13 in the memo. of appeal), that 
or “wagf” and 
the real question whioh was argued in appeal 
has been whether or not the plairtiffs are 
entitled along -with the sons of the other 
daughter of Muttujito succeed to the man- 
agementof thetemple and thetemple property. 
Mr. Chondhri claimed that either Muttnji or 
his father dedicated the property to the deity 
and as noschemeof management by the dedi- 
cator has been proved, the right of super- 
intendence and management vests in the legal 
heirs of Muttnji. A large volume of evidence 
was given in the Court below on both sides. 
The plaintiffs contended that unless the de- 
fendant Tikait Gordhan Lalji successfully 
proved a legal custom excluding daughter’s 
sons, they as the heirs of Muttuji, (according 
to the ordinary Hindu Law of inheritance in 
respect of private property), were entitled to 
succeed to the management of the temple. 
The Court below has found apon the evidence 
that the defendant did prove the existence 
of a custom amongst the Ballavcharya Gosain 
sect excluding daughter’s sons and that the 
plaintiffs had failed to.-prove that daughter’s 
sons inherited the management of Ballav- 
charya .Gosiin temples. The contention 
in appeal before us was that the defendant 
had entirely failed to prove such a custom 
and that the evidence adduced on behalf of 
the plaintiffs demonstrated that ‘so far from 
there being a universal custom excluding 
daughter's sons, the very contrary prevailed 
in other temples. All this argument pro- 
ceeded on the basis that under the circum- 
stances of the case the ordinary rule of Hindu 
law as to inheritance prevailed unless a cus- 
tom coutrary to that rule was proved and that 
the onus of proving: this custom rested on the 
defendant. We are inclined to think, if this 
foundation of the appellants’ argument was 
gound, a great deal might be said for the 
proposition that the defendant has failed to 
prove a universal custom excluding daughter’s 
sous. We propose now to consider the all 
important questions whether this basis of the 
appellants’ case is well-founded. - It must be 
admitted that where there is a dedication of 
property by a private individual for religi- 
ous purposes in the absence of any prvof of 
disposal or direction by the dedicator, the 


-trusteeship will vest in the latter’s heirs, 


vide Gossamt Sit Girdhariji v, Romanlalji 
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Gossain(1). 
part of the defendant Gordhan Lalji that this 


rale does not apply to a case like the present: 


which raises the question of who shall be the 
shebait, not as between the heirs of a dedicator 
of property for religious purposes, but be- 
tween clgimants to the shebattship against an- 
-other person already in possession of the 


“office and who is -admittedly capable of per- 


forming, the functions of the office. Their 
Lordships of the Privy Council observed in 
the case of Rajah Muttu Ramalinga Setupaty 
v. Perianayagum Pillai (2): “Bat the consti- 
tution and -rules of religious brotherhoods 
attached to Hindu temples are by no meaus 


uniform in their character and the important: 


principle to be observed by the Courts is to 


ascertain, if that be possible, the special laws - 


and usages governing the particolar com- 
munity whose affairs become the subject of 
litigation and to be guided by them.” 


This case was referred to in the case of | 


Srimatt Janoki Debt v. Srigopal Acharjia 
(3), and at page 37 their Lordships 
re-assert: “when owing to the absence of 
dooumentary or other direct evidence it does 
not appear what rule of succession has been 
laid down by the endower of a religious 
institution, it must be proved by evidence 
what is the usage.” The case ont of which 
this appeal to their Lordships of the Privy 
Council arose raised also a question of suc- 
cession between rival claimants to shebattship. 
At page 88 of the volume their lordships 
further say :— There is, no doubt, consider- 
able -difficulty in ascertaining what is the 
rule of succession to this office, bat it is cer- 
tain that the usage had not been according to 
the ordinary rules of inheritance under Hindu 
law. Not only does the usage not support 


the plaintiff’s claim, but it is opposed toit, 


Jt is not for their Lordships to consider 
whether there is any infirmity in the title of 
the, respondent Gopal, who has been in pos- 
session many years, with the consent (if not 
by appointment) of the Rajah.” In the pre- 
sent case it was never alleged, much less prov- 
ed, that Mattuji dedicated any property: on 
contrary Damodarji, the ancestor of the de- 
fendant, was the recorded zamindar of the 
grove aud the site of the temple. Pro- 


bably the property belonged to e Tikait- 


(1) 17 C. 3; 16 I. A. 187. 
(2) 11. A, 209 at p. 228. Ns 
(3) 10 1. A, 32. sa 
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Tt is contended, however, on the ~ temple 


+ 


‘of which Damodarji was the 
manager, and if, as alleged by a witness, 
the first idol was presented to Muttuji, it was 
probably one of the smaller idola, which had 
been ‘sitting in the lup” of the larger idol 
ia the Tikait temple. We think under ‘the 
circumstances of the present cise that the 
onus did not lie on the defendant Gordhan 
Lalji to prove a universal custom excluding 
the ` daughter's sons. The evidence in the 
case establiahes one or two matters beyond 
all donbt. We may mention in the first place 
that it has been admitted at the Dar in the 
clearest possible manner that in the case of 
Tikait temples, that is of the principal 
temples of the sect, the ordinary rule of 
Hindu law as to inheritance does not apply 
and that on the contrary the succession 
invariably goes by the rule of lineal primo- 
geniture and that daughters and daughters’ 
gong are always excluded. Itis also demons- 
trated by evidence that there are portions of- 
the worship in a Jallavacharya Gosain 
temple which cannot be performed by any 
person other than a Ballavacharya Gosain. 
The plaintiffs’ own witness Goswami Deoki- 
nandan Acharya says at page 4 A:—‘ In 
some case» the daughter’s son does inherit his 
maternal grandfather’s property. We, 
Acharyas, have a large following of disciples 
at different places where thé disciples would 
object to have any body as their Acharya 
unless he belonged to the Ballavakul, and 
where there is not such a large following the 
Acharya does somelimes appoint his own 
relatives to the gaddz and there are such 
„instances. The daughter’s- son does not 
worship the Thakurjiin the temples, which 
are notin his charge, but in cases where 
the temple is given to him (danghter’s son) he 
he does perform the worship, I mean to say 
that. the daughter’s son does not worship the 
Thakurji in the present times, but he used to 
do it in-former times. The founder of Ballav- 
‘kul was ‘Ballav himself and Lachmanji was 
the father of Ballavacharya. Lachman Das 
was a Bhatta. About two or three hundred 
years ago, the daughter’s son was allowed to 
worship the Thakurji in the mandir of 
Ballavkul even though it was not in his 


_ charge.” 


Question (put to the witness). “ For what 
reason has the daughter’s son since been 
prohibited from worshipping the Thakurji in 
the temple of Ballavkul Maharaj.” (Objected 
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to by Mr. Muncha Shanker as the witness 
cannot have any personal knowledge). 

Answer (subject to objection). “On one 
occasion one of the Bhatjis performed the 
Arii (light-waving ceremony) without wait- 
ing for the Ballavkul Maharaj. Since that 
time we have stopped them from performing 
the worship as we feared that they might 
doalotof other things without our permission. 
The Bhatji has the right of worshipping, and 
in one or two mandirs of my own, a Bhatji 
does pérform the worship. Jé zs nol true that 
we are gaverned by the Hindu law. We have our 
own customs and where the Hindu law ngrees 
with our Sectarian rules (customs) we follow 
it.” In cross-examination the witness says 
“With the exception of the three instances, I 
have mentioned, the custom is not to allow 
a daughter's son to worship the idol.. ....A 
mainder, which has been given over toa Lalaji 
or Bhatji and in which the Bhatji worships the 
idol, is not called the temple of Ballavkul at 
nli. Itis our- custom that the mands and 
everything rn 22, which has: once belonged 
to the Ballavkul, does remain with the Bal- 
lavkul and I have already given my reason 
for the same.” 

Tt is hardly necessary to mention that a 
daughter’s son can never bea Ballavcharya 
Gosain. Ib will be seen from this evidence 
given by the plaintiffs’ own witness that the 
sect iå not governed by the Hindu law and 
that it is only in cases more or less rare that 
a daughter’s son has been allowed to succeod 
to a Goshain temple and the result of so 
succeeding has been to cause’ the temple to 
cease to be a Ballavcharya Gosain temple. 
Again Gopal Lalji, another Ballavacharya 


Goswami witness, examined on behalf of the 


p'aintiffs, admits (Vide A.14) that succession 
of daughter’s son is by no means universal, 
is rather rare and there is at least a part of 
the office of a Ballavacharya Gosain, which 
cannot be performed by a Bhat. There is 
undispuled evidence (See p. 6. 15, A. plain- 
tiff's own witnesses), that in two cases 
daughters of Ballavacharys Gosning nominated 
Ballavacharya Gosains to their Ballavacharya 
Gosain temples passing over their own sons 
who were Bhàta. -This, -if the ordinary 
Hindu law had. prevailed, they would have 
no power to do, and the faot that they did 
do so, is a atrong ground for believing that 
itis unusual and improper that a Bhat should 
succeed tothe management and superintend- 
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ence ofa Ballavacharya Gosain temple. It 
seems to us that it would be improper for 
the Court to establieh on the gaddr persons,- 
who, on theadmission of the plaintiffs’ own 
witnesses, could not properly perform the 
office and whose presence as shebatfs would 
degrade or at least lessen the importance of 
the temple. We are also of opinion that the 
plaintiffs’ own evidence and the admission 
at the bar as to Tikait temples demonstrate 
that the ordinary Hindu law of inher‘tance 
does not apply to the succession in the case 
of the shebattship of these temples and that 
the onus lay on the plaintiffs of showing that 
they were the persons entitled to the office 
under the customary law of the sect. It is 
unnecessary for usto go so far as to hold 
with the learned Judge that the defendant 
proved by evidence a universal custom as to 
the exclusion of the daughter's son. We have 
not thought it necessary to deal at length 
with the evidence adduced by him. It has 
been fully dealt with by the Court below. 
In our opinion the defendant's evidente, 
corroborated as it is by the plaintiffs’ evidence 
already referred to, proves clearly that what- 


~ever may be the custom or usage in this sect 


in regard to succession to the management of 
temples, the ordinary rule of inheritance 
under Hindu law does not prevail. We have 
now to see whether the plaintiff’s evidence 
establiahes any custom or usage under which 
the daughter’s sons are entitled to succeed to 
the management of the temple in dispute. 
We have already quoted at some length 
from the evidence of the only two Ballav- 
acharya Goshains called by the plaintiffs and 
that very evidence in itself shows that there 
is no such custom or usage in force. | 
The other witnesses are Bhats or other 
classes of Gosains. They profess to give 11 
instances in which daughter’s sons have 
inherited temples from .their maternal 
grand-fathers. The evidence is vague and 
leaves it in doubt whether these materfial 
grand-fathers were Bhats of Ballavacharya 
Gosains. It is unnecessary to deal at length 


with this evidence. e 


Jt has been fully discursed in the judgment 
of the lower Court. We agree with that 
Court that it falls far short of proving any 
anch custom or usage as is put forward by the 
plaintiffs ; especially in view of the instances 
in which arrangemenis have been made in 


‘certain temples by the widows and danghters 


- - 
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of sonless Goshaing to instal other Ballav- 
acharya Gosains on the gaddts to theex¢lusion 
of their own grandsons and sons who were 
Bhate: 

The burden of proof being on the plaintiffs, 
they hgve, in our opinion, failed to discharge it. 
Their suit was, therefore, properly dismissed. 
It is unnecessary to decide the other points 
raised in the case. i 

We, therefore, dismiss the appeal with 
costs including in this Court fees on the 
higher scale. 


gw 
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CALCUTTA HIGH COURT. | 
APPRAL FROM ORDINARY ORIGINAL CIVIL 
Jurispiction No. 35 or 1909. 
March 11, 1910. 
Present:—Mr, Justice Harington and 
Mr. Justice Woodroffe. 


“Tar ENGLISHMAN, LIMITED—Deren- 


DANTS-——-APPELLANTS 


Versus l 
‘Lala LAJPAT RAI—Piamntive— 
RESPONDENT. E 


Defamation—Newspaper libel—Dnputing ofencè—- 
Fair comment eas item ak ang , oe re- 

to ‘ceedings an Parliament—Republication 
eel aad el be privileged even tf first publication 
privileged —Oourse of proceeding of Parliament— Kur 
dence Act (I of 1872), ss 57 (4), 78 (2)— Matter of hts- 
tory—Damage, assessment of —Aggravation—“Hansard”’ 
whether appropriate book of reference. 

A statement to the effect that the plaintiff has 
beun guilty of tampering with the loyalty of the 
Punjab sepoys, amounts to an allegation that he has 
attempted to sedace the soldiers from their duty and 
to excite feelings of disaffection to the Government, 
and, therefore, it amounts to an imputation that he 


has been guilty of offences under sections 124A and ° 


181, Indian Penal Code, and is consequently defama- 
tory per se. 

A fair comment on a matter of public interest ig 
not libel, 

Merwavale v. Carsox, 20 Q. B. D. 275; 59 L. T. 331; 
86°W., R. 231; 52 J. P. 261, followed. 

When it is admitted that an alleged libel was 
published and thdt it referred to tho plaintiff, aud 
it is eatablished that the libel contains a statement 

ethat the plaintiff has committed an offence for 
which he is liable to be punished ag a Oriminal, then 


Jess he can show that the hbel is true or that it was 
published bona fide and without malice on a privileged 
occasion. ; ; l 

The publisher of a newspaper is entitled to 
publish a fair and accurate report of proceedings in 
Parliament even though the report contains statements 
which are defamatory of an individual. 


= 
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Wason v. Walter, L. R. 40, B 73, 19 L. T. 400; 17 
W. R. 169; 8 B. and N. 8. 671; 38 L J. Q. B. 84, fol- 


“lowed. 


But there is no authonty for the proposition 
that ho is entitled to re-publish thoso defamatory 
statements not ss s report of what has been said 
in Parliament but as o statement of his own, be- 
cause n prior publication of a libel is no justifica- 
tion for its boing re-published and if the first pub- 
lication be privileged, that will not render tho 
second publication privileged, and a libel which is 
privileged, when it appears as the reportof a speech 
in Parliament, is not privileged when it appears 
as the statement of a newspaper correspondent. 

The course of proceedings of Parliament men- 
tioned in section 57 clause (4) of tho Evidence Act, 
ig something distinct from the proceedings theni- 
selves which may be proved as provided by section 78, 
clause (2). 

The damages done to the reputation of a person, 
who has taken a prominent part in inflammg the 
minds of the people against the Government. by a libel 
imputing an offence against the State must be esti. 
mated on a far lower basis than that done tothe reputa- 
tion of a person who hab not taken up such a position. 

Tho circumstance that a defendant has continued 
to assert the truth.of that which he is unable to prove 
hus alwways been regarded as o matter in aggravation 
of damages. , 

Per Harington, J — 

The terms of a speech mado by a person, who is 
not yet a historical personage, in'the presence of per- 
song who still exist, cannot be said to be a matter of 
history within the penultimate paragraph of section 57 
of the Evidence Act. 

Per Woodroffe, J.— 

The facta that there has been &œ political 
agitation in this country, that the plaintiff and 
others have been deported under Regulation IlI 
of 1818 in consequence of the part said to have been 
taken by them in it and that such agitation, 
conduct and deportation were the subject of 
debates in Parliament, and in @ general way 
what was ssid in such debates and, therefore, 
became widely known as to the alleged canse 
of such deportation, are matters of public 
history and of such notoriety that it is reason- 
able to assume their existence without formal proof. 

“Hansard” is an appropriate book of reference for 
the purpose ofenabling the Court to take judicial 
notioe of the facta referred to in the penultimate para- 
graph of seotion 57 of the Evidence Act. 


Appeal from the decree of Mr. Justice 
Fletcher, dated July 6, 1909. See 3 Ind. Cas. 
224. 

The Advocate-General and Mr. Bagram 


- instructed by Messrs. Sandersén’ and Co., for 
| the Appellants. 
the publisher of the libel will be liablo in damages nn- ,- 


Messrs A. Chowdhury, B. Chuckerbutty, 
8. R. Dass, B. O. Mitter, S. M. Bose, B. K. 
Lahiri and D. N. Bose, instructed by Messrs 
B, N. Bose and Co., for thé Respondent, 


Judgment. 
Harington, J,—This is an appeal from a decree 


`” . geveral of the 
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of this Conrt in “its original jurisdiction 
undet which the plaintiff was awarded. 
damages to the extent of Res. 15, 000 for 
libel. 
The libel was in the following terms :— 

“It is about time now that the true facts 
„ås to the deportation of Tiajpat Rai were 
given out. Last year the native officers of 
native Regiments in the 
Panjab confidentially reported to their Com- 
manding Officers that persistent efforts were 
- being made to tamper with the loyalty of the 
sepoys. In due course the Commanding 
Officers reported this to the higher Miltary 
authorities.. At the beginning of this year 
the native officers of almost every native 
Regiment reported to their Commanding 
Officers that the provisions of the Canal 
Colonies Bill were being used most effectively 
by the agitators to inflame the sepoys 
against the Government and in this connec- 
tion the names of Lajpat Rai and Ajit 
Singh were giver. as the principal agitators. 
It must be remembered that- the Canal 
Colonists are mostly old soldiers, therefore, in 
elose touch with the sepoys. The native 
officers further urged that unless tho provi- 
_ sions of the Canal Colonies Legislation were 
vetoed, they could not answer for the loyalty 
6f the Native Army in the Punjab. The 
Commanding Officers confidentially told Lord 
- Kitchener that unless the Canal Colony Legis- 
` Jation was vetoed, and Lala Lajpat Rai and 
Ajit Singh. arrested, they could not answer 
for the loyalty of- ihe Native Army in the 
Punjab. -Lord Kitchener took no time in 
seeing Lord Minto and the latter at once 
telegraphed to the Civil anthorities in the 
Punjab for corroboration of these alarmist re- 


ports. The Civil authorities at Lahore were. 


already ina panicasto the occurrences at 


Lyallpur and promptly confirmed all Lord - 


Kitchener's ‘statements, but they demurred 
to the vetoing of the Canal Colonies Legis- 
lation and said the deportation of Lajpat 
-Rai and Ajit Singh would be sufficient. Lord 
Minto was inclined to’ side -with the Civil 
authorities in the Punjab, but Lord Kit- 
chener put -his foot down and said that if 


the Oanal Colony. Legislation was uct vetoed, 


: “and Lajpat Rai and Ajit Singh deported, hé 
would resign as a protest. As neither Lord 
Minto nor Mr. Morley dared allow Lord 
Kitchener to resign, the Canal Colony Legis- 


lation was promptly vetoed and Lajpat Rai- 
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` past. 


‘of doubt, 
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“and Ajit Singh deported. 1 ee the truth 
of these statements in spite of any official f 


denials. A long residence in India has taught 
me that between an official denial and a ter- 
minological in exactitude there ig a distinction 
without any real difference. 
statements explain the-silence of Mr. Morley 
about: Lala Lajpat' Rai under the daily heckl- 
ing he has endured in Parliament for months 
My only reason for now publishing 
these statements ‘is the half promise given 
by Mr. Morley in Parliament for the release 
of Lajpat Rai. That 
guilty of tampering with the loyalty of the 
Punjabi sepoy there can be no. possibility 
and, therefore, his release for 
years to come would only be a dangerous 
act of criminal folly. .The very virtues 


of Lajpat Rai only make him more dan- 


gerous, and it is the half-religious, balf- 
political fanatics of this half-sane, half- mad 
brand, thatare always. the most dangerous 


- conspirators.” 


Tbe defendants -admitted the publication 
and alleged that in so far as the libel con- 


‘sisted of allegations of fact, it was trae, and 


in so far as it consisted of expressions 
of opinion, they were a matter of fair 
comment on a question of public interest. 

The alleged libel was published in-an issue 
of the defendants” Newspaper on September 
10th, 1907. Inthe early part of that year 
there had been considerable discontent in 
the Punjab :a Bill called the Canal Coloni- 
zation Bill was pending before the Punjab 
Legislative Council: it was a very unpopular 
measure amongst certain classes of the com- 
munity and was subsequently vetoed by the 
government: this proposed piece of legis- 
lation afforded to those who were desirous 
of promoting discontent, 
inflaming the minds of the community. 

So serious was the state 
that the Government was compelled to have 
recourse to Regulation II] of 1818, and under 
that Regulation the plaintiff and Ajit Singh 
were deported. 


It was while the plaintiff wasin custody. 


Any way these . , 


ajpat Rai has been - 


ə ready means of ` 


of affains ` 


under the Regulation that the defendants | 


published the article complained of. 
Atthe trial the defendants stated that 


they would not proceed with their plea of | _ 


justification: they contended that they were 


not liable in damages becansein the House `, 
of Commons the Secretary of State for India, - 


i 
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both in the answers which he gave to.ques- 
tions rélating to the plaintiff; and in épeeches 
which he madeon-the same subject, had 
made in effect the samé statements as those 
- which appeared in their Newspaper: they 
- also relied on the circumstance that 
the’ plaintiff had in fact been deported.. 
"The learned Judge was of opinion that the 
libel imputéd to the plaintiff the commission 
‘of an ‘offence punishable under section 181 
of the Indian ‘Penal Code with transporta- 


tion for life: that the statements of fact made - 


by the defendants were false and the com- 
ments were unfair and “has awarded to 
the plaintiff damages to the extent of 
Rs. 15,000. 

For-the appellant it has been argued (1) 
that the words referring to the plaintiff are 
not defamatory per se and do not in themselves - 
allege the commission of a criminal offence, 
(2) that the statements which do refer to the 
plaintiff were comments made bona fide on 
allegations made in Parliament and that the 
defendants were entitled to make nse of state- 
ments made by the Secretary of State in 
Parliament, (3) the alleged libel only defamed 
the plaintiff politically. The damages, 
therefore, should have been nominal, for the 
plaintiff after having been deported had no 
political reputation to lose. 

The first question to be considered is as to 
what is the meaning to ba attached to the 
libel. It contains tnter alia the statement 
that-Lajpat Rai has been guilty of tampering 
with the loyalty of the Panjab sepoys.’ > Tt has - 
- been argued that the expression “tamper with 
_ the loyalty of a sepoy’ means- something less 
than “attempt to seduce a sepoy from ‘his 
duty” and reliance is placed on the deriva- 
tion of the word “tamper” and the meaning 
put onitin the dictionary. - To my mind 
little importanca canbe attached to this. The’ 
question to ba decided is‘ what would a 
reasonable man understand to be conveyed by 
the alleged libel. 
must be read as a. whole. Now, the article 
contains a statement that Native Officers in 
the Native Regiments in the Punjab con- 
-fidentially reported to their Commanding 
Officers that presistent attempts were being 


made to tamper withthe loyalty of the sepoya, | 


‘that the Canal’ Colonies Bill was being used 
to inflame the sepoys against the Govern- 
ment, that the Native Officers urged 
that auless the’ Qanal Colonies Bill - was 


- To ascertain this, the libel. 
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vetoed, they could not answer for tho loyalty 
of the Native Army in the Punjab: 

If the article containing those passages be 
read as a whole, I think that the statement 
in the article that Lajpat Rai has been guilty 
of tampering with the loyalty of the Punjab 
sepoys” would convey to the ordinary mind 
that Lajpat Rai had utilized the Canal 
Colonies Bill as a means of making the Panj- 
ab sepoys so disloyal ihat they could not be 
trustedto obey,and would not obey the orders 
of their officers. 

1 think it amounts to an allegation that 
the plaintiff has attempted to seduce the 
soldiers from their duty and that he has at- 
tempted by word or otherwise to excite feel- 
ings’ of disaffection tothe Government estab- 
lished by law in British India. This, in my 
Opinion, amounts to an imputation that hehas 
been guilty of offences under sections 124A 
and 131 of the Indian Penal Code and these 
offences are punishable by transportation 


-for life. 


- My view of the meaning of the article 
complained of disposes of the appellants’ con- - 
tention thatitis fair comment on a matter of 
public interest. 

The fact of the plaintiff’s deportation, the 
questions whether he should be released or 
not, were topics of public interest on which 
the defendants in common with all the other 
subjects of the King were entitled to 
comment fairly, and to express opinions either 
in favour of or against any proposal to re- 
lease the plaintiff., Had the defendants, there- 
fore, contented themselves with commenting 
on the fact of the deportation of the plaintiff 
and confined themselves to expressions of 
opinion as to the propriety of his release 
or otherwise, there would have been nothing 
to complain of as long as the comment was 
fair for it is well settied that fair comment 
on a matter of public interest is not libel. 
See Merivule-v. Ourson (1), per Bowen, L. J. 
But the defendants have gone further and 
have stated that the plaintiff had been guilty 
of a criminal offence: that is a statementof lact 
which not having been justified by the de- 
fendants must be presumed to be untrue. 
The article, therefore, contains an untrue 
statement of fact concerning the plaintiff 
for which the maker is liable in damages. 
The question, therefore, whether the re- 


et as D. 273, 63 L. T. 331; 38 W. R. 231 
63 J. P 
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mainder of the article is comment or not 
has no bearing on the question whether the 
defendants be Hable or not, 

When it is admitted that the alleged libel 
Was published: that it referred to the plain- 
tiff and it is established that the libel con- 
tains a statement that the ‘plaintiff hus com- 
mitted an offence for which he is liable to be 
punished as a criminal, then the publisher 
of the libel will be liable in damages un- 
Jess he can show that the libel is true or 
that it was published bona fide and without 
malice as a privileged occasion. In the 
present case the plea of justification has 
been withdrawn: the defendants did not 
plead that the occasion was privileged : 
only question, therefore, which remained was 
the question of damages. 

In my opinion, if a person takes upon him- 
self to publish on his own authority ina 
newspaper to the world at large that an- 
other has committed a criminal . offence, 
he will be liable in damages unless he 
is able to prove at the trial that what he 
published is true in substance and in fact. 

But it has been argued in the present 
case that the defendant is not liable, because 
it was stated in the House of Commons by a 
responsible Minister of the Crown that the 
plaintiff had been tampering with the sepoys, 
the defendant was entitled to accept that 
statement and to comment on it: .the 
statement of fact, therefore; the defendant 
might lawfully repeat without incurring 
any liability and he was entitled to com- 
ment on this statement in his newspaper. 

Now, it is well settled law that the 
publisher of a newspaper is entitled to 
publish a fair and accurate report of 
proceedings in “ Parliament, even though 
the report-contains statements which are de- 


` famatory ofan individual, sea Wasonv. Walter 


(2). 

1 agree that the defendant was entitled 
to publish that the Secretary of State in 
India had made in the House of Commons 
such and such a statement and as long 
as he published a substantially acéurate 
account of what was said in the House 
of Commons, not asa statement of his own 
but as a statement made in that place, 
then I think he would be doing nothing 
unlawful. 

(2) L.R. 4 


8 B. & N. 8. an. 


19 L. T. 408; 17 W. ER. 169; 
671; 


B. 78; 
38 L. J. Q. B. 84. 
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But in ‘the present case the libel .com- 
plained of does not purport to bé a report 
of what any ‘one said in the House of 
Commons. It begins with the words: “It 
is about time now that the true facts as. 
to the deportation of Lajpat Rai were 
given out.” The inference which ‘would 
be drawn by the ordinary reader would’ 
be that the true facts had not-been given 
out either in Parliament-or elsewhere and 
that the assertions of fact that the water 
goes on to make were based -on inform- 
ation not accessible tothe public. The only 
reference to what was said in Parliament 
is a reference, not toany statement of fact, 
but to a “half promise given by Mr. Morley 
in Parliament for the release of Lajpat 
Rai. bi 


-~ No doubt- the fair and accurate report . 


of a speech made in Parliament is privileged 


even though it contains facts defamatory . 


to the plaintiff. But no authority has been 
cited’ for the proposition that a person is 
entitled to re-publish those defamatory state- 
ments not as a report of what has been said 
in Parliament but as a statement of his own. 
Sach a proposition is directly contrary to 
the law laid down by the learned author of 
Odgers on Libel and Slander, 4th edition, 
page 169, who says that the prior publica- 
tion of a libel is no justification for its being 
copied and re-published. If the firat publi- 
cation be privileged, that will not render the 
second publication privileged. I have no 


‘doubt that thisa correct statement of the law 


and that.a libel, which is privileged when ib 
appears as the report ofa speech in Parliament, 
is not privileged when it appears as the state- 
ment of a newspaper correspondent. 

At the trial a large body of evidence was 
admitted as to what had been said “in the 
House of Commons by Mr. Morley and by a 
‘number of other members of Parliament. , 

Had the statements of fact in the article 
published by the defendant purported to be 
statements of what was said in Parliament, 
then no doubt evidence of what was said 
would be admissible on the question whether 


the defendant had published a fair and acca- | 


rate report of what wus then said. Bub in 
the present case the statements of fact do 
not purport to be quotations from speeches 
made in the House of Commons. 
The issué, therefore, whether they were 
fair and accurate statements of what was 
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said in the House of Commons does not arise. 
I-do ‘not think, therefore, that what was 
‘said in the House of Common 
to any issue raised in this cast. 
assomed ‘that the assertion of facts which are 


defamatory of the plaintiff were made in the 
House of Commons, ‘that circumstance does 


not affect the liability of a person who.takes ` 


these defamatory statements and publishes 
them to the world as: his own. , 

Then itis argued that the defendant was 
entitled ‘to rely on the fact that plaintiff had 
been deported and on the statements made 


' abont him iu the House of Commons as” 


showing that he wasa person whose character 
and reputation were such as to disentitle him 
to anything but nominal damag 


Since the decision in Scott v. Sanaa (3), 


it has been settled that a defendant can in 
mitigation of damages give evidence of the 
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was relevant: 
If it be, 
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‘in this country and that under the provi- 


sions of section 57 of the Evidence Ach, 
Hansard’s Reports are admissible for the 
purpose of proving what was said in the 


‘House of Commons. 


Section 57" provides that the Court shall 
take judicial -notice of “the course of pro- 
ceeding of Parliament” but the course of pro- 
ceeding. appears to be something distinct 
from the proceedings themselves, they may 
be proved ander section 78(2) by the Journals 
of the House of Commons or by copies pur- 
porting to be printed by order of the Gov- 
ernment, If, therefore, it had been neces- 
sary for ‘the defendant to prove the proceed- 
ings of the House of Commons, he could by 


_ Statute have.done so by producing s copy of 


plaintiff's bad character, but that evidence of- 


rumours and suspicions to the game effect as 
the defamatory matter cannot be given. 

But assuming that evidence of what was 
said in the House of Commons was admis- 
sible, can, what was said there, be proved with- 
out. procuring the evidence of some, person 
who was present and heard what was said P 
It is contended by the defendant that what 
was said in Parliament can be proved by the 
production of the Volume of Hansard’s Re- 
ports of Parliamentary Debates containing a 
report of the. speech if is desired to prove. 
That, it is said, is sufficient without the 
evidence of the person who made the report. 
or. any person who was present when the 
speech was made, 

In strictness, a speech would be wa 
by calling the "reporter, or obtaining his 
evidence ör commission. He could produce 
the report he had made at the time and 
refreshing his memory from what ‘he had 
written down when the speech was delivered 
he could prove what the speaker anid - And 


he would-be Hable to be cross-examined to 


show that he had misreported what was 
said: On principle, if it is sought to prove 


things said, some person in whose presence’ 


the things were said must be called in‘order 
thatthe person against whom the evidence 


~ 


is given may be enabled to question its ac-. 


curacy by cross-exyamination. 
16 is contended that this does not apply 


(3) 8 Q. B.D. 491; 5L L. J. Q. B. 380, 46 L. T. 412; 
30 W. R. 541; 46 J.-P, 408. 


the Journal of the House of Commons pur- 
porting to be printed by order of the Gov- 
ernment without calling any person who was 
present at the rroceedizngs. There is no 
evidence as to whether the speeches or the 
questions put, and the answers given thereto 
are recorded in the Journals of the House 
as part of the proceedings of the Legisla- 
ture. I infer, therefore, that they are not so 
recorded. If they were, they could be proved 


“as provided by section 78 (2). 


Then it is contended that a speech made in 
Parliament is a matter of public history on 


“which the Court may resort for its aid to 
‘appropriate books or documents of rafer- 


ence, and that Hansard is such an appro- 
priate book, 

This section does not appear to me to have 
the effect of absolving the parties from any 
rules governing the proof of facts on which 
they desire to rely. It is to be observed 
that the section does not say how any fact 
historical or otherwise is to be proved by 
the parties, but gives the Court liberty to 
resort for its aid to appropriate books or do- 


_cuments of reference on matters of public 


history. 

] will not attempt to define a matter of 
public history but, even if it be assumed that 
the fact that the plaintiff was deported for 


-sedition be regarded as a matter of public 


history, I do not think that the terms of a 
speech made by a person who is not yet a 
historical personage, in the presence of per- 
gons who still exist, can be said to be a 
matter of public history. I do not think 
the section which enables the Court to look 
at a hook of reference for its own aid ab- 


pi 
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solves a party from.producing the best evi-- 


dence available of any fact which he desired 


to prove, -and a report, whether published. in ` 


Hansard or elsewhere, is not the best evidence, 


which can be procured. 
-To sum ap my view of the case— 
The article complained of contains the im- 


~ putation that the plaintiff has committed n 


criminal offence. This ig not comment. 
The fact.that another person on a privileged 


occasion made a similar statement even if 


proved i 18 no protection to the defendants be- 


cause they do not purport to be reporting 


what was said on that privileged occasion. 
The case, therefore, resolves itself into a 
question of damages. 
Now the damages have ‘been’ assessed at 


a very high figure. The grounds which ren- - 
‘der the Courts in England reluctant to inter- 


- fere on the question of damages in & case 


tried before a jury do not exist in this country. 


Pi 


The reasons -which influence a jury in as-`' 
-  pessing the damages do not appear, but in this ` 


country the reasons which have influenced 


the learned Judge in assessing damages 


“a 


, into consideration. 


‘appear in the judgment and, therefore, are as 


open to be dealt with by-the Court of Appeal 
as any other portion-of the judgment. | 
The plea of justification, being withdrawn, 


it was nob © open to the defendant’ to give’ 


evidence to'prove the truth of the’ libel: nor 
was he. entitled :to put to the plaintiff facts 


in cross-examination which, if admitted, would 


have established a plea of - justification. Bat 
the gist ofthe action is the damages. to the 
-plaintifi’s ‘character: the defendant, therefore, 
was quite entitled to cross-examine the 
plaintiff to show that ke WAS & person whose 


_ repttation would not ‘be damaged by this 


particular libel. 

The particular libel contained. the imputa- 
tion of an offence of a political nature, viz., 
one under .Chapter VI of. the Indian 
Penal Code dealing with offences against the 
State and in estimating the injury done to the 
plaintiff’s repntation—and this is the gist of 
the action—the position which the plaintiff 
had adopted towards the State must be taken 
For example, a man who 
had been conspicnons in his efforts to ollay 
disaffection—_to preserve peace and order and 
to promote contentment amongst the people— 
would be entitled,in my opinion, to far heavier 
damages for a libel imputing to bim the 


commission of offences under sections 131 


a 


_ weeks after that meeting he was deported 


. an offence against the State must be estimat-.- 


-prominent men. 


~ 


and 124A of the Indian Penal Code, than- 
would a man who had avowedly mixed him- 
self up with movements calculated to excite. 
disaffection and hostility against the State. 


The libel in the former case would contain a. ` 


far heavier imputation’ against the. moral 
character of the person defamed, than “it 
would in the latter. 

It appears on the record that the plaintiff 


of political unrest he appeared at a public 
meeting at Lyallpar, which was got up by 


those wh6 were agitating against the Punjab 


Land Bills. On his arrival Ajit Singh was 


‘ addressing a crowd: this was irregular be- — 


cause no chairman had been elected: his 
speech was stopped: a chairman was elected 


‘and the meeting proceeded.. -Ajit Singh 


spoke again using strong words.” The 
plaintif spoke twice opposing the Canal 
Colonization Bill to an aadience amongst > 
whem there were retired sepoys and retired 


Miltary men. The Panjab Army is recruited - 
‘to some extent from the peasantry of-the 


district in which the meeting was held. The 
plaintiff showed to the people at the meeting 
that the Government were changing ‘by 
legislation the agreements made with the 
people tothe detriment of the latter. These 
meetings the plaintiff says would inflame the 


‘minds of the people: and he says the people 


in the Punjab were very angry. 


The plaintiff was a man of considerable in- ` 


fluence in the Punjab. _He was one of the 
As such he took part in 4 
meeting: calculated to inflame the minds of 
the people against the Government. Seven 


under a regulation empowering. the Govern- 
ment to take that step for the purpose of 
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‘was a prominent politician: that ata time - 


preserving a portion of His -Majesty’s do- ~ 


minions from internal commotion. ` 
‘In my opinion, these matters ought to haye 


‘been taken into consideration in assessing the 


damages: thefact of the deportation alone, 
if there were no ‘other evidence of any sort, 


m 


ak aw 


probably. would not weigh heavily in reduc- e 


tion of damages ; but it must not be looked 
at alone, but in conjunction with the events 
what have preceded it. 

In my view the damage done to the pni 


tation ofa person who. has taken a prominent. 


partin inflaming the minda of the people 
against the--Government by a libel imputing 


= 


ei 


3 


` inflame the minds 


-a criminal offence against 
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el on a far lower basis than that done to 
the reputation of a person who hay not taken 
-up such a position. á 


Had the plaintif used the influencs which - 
_he undoubtedly possessed for the purpose of 


promoting peace and contentment, [ should 
have,agreed that he was entitled to very 
heavy damages for a libel ‘impating to him 
an attempt by. ander-hand means to injure 
that which he proposed to.support.: He 


thought proper, however, to throw his influ- 


once on the side of those whose object was to 
of the people and is 
deported for the purpose of preserving the 
peace of the country.’ 


. The injury, torals to his reputation by 


the imputation contained in ,the defendants’ 
libel is far less than ib would, had he profess- 


ed to use his ` influence for tlie purpose of 


allaying rather than promoting discontent. <! 

Bat while I think that the damages have 
-baen assesséd on far too high a scale, I do 
not agree with the appellant that contemp- 
tuous:or:merely nominal KADA should be 
given. - 

The defendant placed on n the record a plea 
of justification: that.plea was only withdrawn 
nt the hearing. The circumstance that a 
defendant has continued to assert the truth 
of that which he is unable to prove, has 
always been regarded asa matter in aggrava- 
tion of damages. 


damages should be given. ` A 

I do not think the evidence warrants a find- 
ing. that the defendants were actuated by 
personal spite against the plaintiff as. an 
individual; on the contrary I think they 
desired to express the views of that section 
of the community which was of opinion that 
the release of the plaintiff would be a danger, 
‘In support of those views they have pub- 
lished an article marked by vulgarity and 
bad taste containing libellous statement to 
the effect that the plaintiff has committed 
the State. 
On the other’ hand it has been shown that 
at atime of political unrest the plaintif was 
taking a prominent part in a. proceeding 


‘calculated to inflame people against the State, 


and that he was deported shortly after this 
proceeding. . 


“What has been shown would eer entitled 


the defendants to express an, opinion that it 
would .be dangerous to release the -plaintiff 
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This alohe is an answer to 
- the appellants’ contention that only. nominal f 
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„but though it gives ground for the expression 
‘of opinion, it does not justify the misstate- 
ment of facts. 


But the circumstance that 
facts have been elicited giving ground for an 


expression of opinion against the release of 


the plaintiff ought to have been taken into 
‘consideration. 

In my view under these ‘circumstances, 
the damages to be assessed must be substan- 


-tial but not immoderate. The amonnt, there- 


fore, I would award would be the equivalent 
of £100 of English money (Rs.1,500). The 
decree of the Court of first instance must be 
varied byreducing the damages to Rs. 1,500. 

With regard to the costs the respondent 
has been successful on all points save that 
of the quantum of damages. That being so, 
in my opinion, he should have ae costs of 
the appeal. 

Woodroffe, J.—The conclusion at which 1 


have also arrived is that the defendants have 
failed to justify in law the statements they 


have made of the plaintiff; and that having 


. libelled him they must pay damages; but 
that the evidence discloses circumstances 


which do not justify the award of the very 
large sum which the decree of Mr. Justice 
Fletcher has given him. 

According to that evidence the plaintiff is 
aleading Indian Politician. About March 


“1907, he took’ an active part in an agitation 


against the proposed Canal Colonization Bill 
which affected a class from which the 
Panjab sepoys are drawn as also Colonist 
Military pensioners. ‘He says that the people 
were very angry and greatly excited: and in 
& memorial which he helped to prepare it 
was alleged that the proposed Bill had 


‘created panic and commotion throughout the 


Punjab, and-that it was calculated to shake 
the confidence of the loyal peasant in the 
justice and benevolence of Government. There 
was generally then a state of affairs which 
is currently called “political unrest.” The 
plaintiff and a-man, named Ajit Singh, who 
was subsequently deported, took apparently n 
leading part in the agitation against the Bill, 
though the plaintiff denies that in such agi- 


‘tation he was associated witk Ajit Singh. 
‘The | 


plaintiff, | however, appeared at 
least on one, occasion at Lyallpur on the 
same platform as Ajit Singh though he says 
he did not know he was going to speak. 
“Strong words’, he says, were used by 
Ajit Singh though apparently without any 
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objectionfrom him. Various other further 
meetings were held besides that at Lyallpur. 
Retired sepoys he says attended these 
meetings. But he states that at Lyallpur 
he did not see any officers or men in active 
Military service “orat any other meeting in any 
political way.” These meetings he admits 
would inflame the mind of those who attended 
them. He denies, however, that he was guilty 
of sedition or‘of tampering with the loyalty 
ofthe sepoy. And it is suggested on his 
behalf that he was merely doing what he was 
entitled to do in agitating constitutionally 
against an unpopular and unwise measure. 
It has, however, been alleged by the Secretary 
of State for India that the agitation in which 
the plaintiff was engaged was not merely an 
agrarian movement provoked by the proposed 
Bill but a general political movement in 
which there was a deliberate heating of the 
political atmosphere preparatory to the agra- 
rian meeting at Rawalpindt which gave rise 
to the disorders in the Punjab; in other words 
that the Celonization Bill was, with other 
things, merely fuel for an agitation on wider 
lines und for other purposes. The argument 
on behalf of the respondent has seemed 
to assume that his action was limited to one 
single appearance at Lyallpar. It is more 
reasonable, however, to suppose that the re- 
spondent as a political agitator was agitating: 
nor does his evidence suggest to me this very 
limited view of the part taken by him 
in the agitation. Hoe admittedly met certain 
political associations, shaped -the memorial: 
and might (he says) have attended another 
meeting-besides that at Lyallpar. As one 
might have expected, he adds that he has at 
one time or another contribated to papers 
and criticized in print and speech and has 
doubtless busied himself in many other ways 
in the extensive sphere of public movement, 
political, social and educational in which he 
states he is interested. 


On the 9th May 1907, quite shortly after 
and following on this agitation, the plaintiff 
was arrested and deported under the provi- 
sions of Regulation IIT of 1818 as extended to 
the Punjab by Act IV of 1872 This 
Regulation provides that the Governor- 
General may placo an individual under 
restraint as a State prisoner when the reasons 
stated in the preamble seem to him to require 
it. The reasons of State there set out embrace 
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amongst other the security’ of the British 
Dominions from internal commotion. And 
this may be done even where there is ground 
for judicial proceedings when such proceedings 
are not adapted to the nature of the case, or 
may for other reasons be tnadvisable or 
improper. | i 


The learned Judge has held that this fact 
should not be taken into consideration in any 
way; and we have been urged in appeal. to 
close our eyes to what is perhaps the most 
outstanding and wide-known event in the 
political career of the plaintiff who complains 
of libellous statements with respect to his 


conduct in such career. This event 
obviously throws light on the character 
of his agitation previous thereto. It 
may certainly be affirmed that (subject 


to certain well known limitations), what 
has probative force is evidence. Were this 
not so, the law of evidence would lie in de- 
served discredit. Then is there any rule of 
law to be implied either (as the learned 
Judge has done)from the terms of the Regu- 
lation itself, or in the Evidence Act, which 
excludes this fact-from our consideration P 
Iam with all respect unable to agree with 
the opinion of Mr. Justice Fletcher that the 
framers of the Regulation intended to ex- 
clude altogether the consideration of the fact 
of deportation in such a case ag this. I 
find great difficulty in believing that they 
ever had in mind circumstances which 
have arisen now and for the first and only 
time during the period of nearly a cen- 
tury which has elapsed since the date of 
the Regulation. Itis safer to assume that 
had they had any particular intention in 
this matter, they would bave expressed it, 
which they have not. Nor do the other 


circumstances to which the learned Judge | 


refers justify the exclusion of this evidence. 
It is not the case that neither the public 
nor the plaintiff knew the reasons for the 
deportation. They have been published by 
the Secretary of State who has, amongst other 


things, stated that the plaintiff was arrested. 


“for the active promotion of open sedition” 
(Debate 13th May 1907). The statements in 
Hansard were read by the plaintiff in the 
Journal “Indig”. The plaintiff was, there- 
fore, not debarred from showing that the 
published reasons were ill-founded. And in 
fact he has attempted to do so; as for inst- 
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ance, in the case of the serious--allegation 
of the preaching of disaffection to soldiers in 
active service at Ferozepur. No doubt all 
the details of the cirenmstances, which in the 
opinion of Government justified its action, 
have mot, for reasons of State, been disclos- 
éd. But ifthe plaintiff had proved to the 
satisfaction. of the Court by independent re- 
liable evidence that there was no foundation 
in the published allegations, it would be 
time then to consider whether the deportation 
as induced by any undisclosed ground could 
fairly be used against him. This case does not 
arise. 

In mg opinion, therefore, there is nothing 
in the Regulation itself which excludes us 
from considering the deportation in this 
case. Nor am I aware of any provision in 
the law.of evidence which excludes it. No 
doubt there are circumstances connected with 
this executive order which go to lessen the - 
weight which should be given to it. There 
is the passibility oferror which is not un- 
known even in judicial proceedings conducted 
with every regularity. inthe presence of the 
party, himself. And certainly such pos- 
sibility is not diminished by the fact that 
these executive’ proceedings were taken eg 
parte against the plaintiff. On the other hand 
and as against this, ib must be remembered 
that these proceedings are of very excep- 
tional and stringent character, and it is 
reasonable, therefore, to assume (as I do) tha 

.exercise.of more than ordinary care and 


caution before a reluctant vecourse was ` 


had to them. The circumstance that':the 
executive order was ex parte might have re- 
quired - further emphasis had the question 
before us been one of mulcting the plaintiff. 
But that 18 not the case here where the 
party against whom it is used is himself 
seeking a decree for damages. against the 
defendant.” The fact of the deportation is, 
however, not inadmissible merely because 
the order which is its authority was passed 
ex parte. To use the example cited by the 
Advocate-General: upon an issue of lunacy 
the fact that a person had been at some 
past time placed otherwise than under the 
direction ofthe Court in detention ar a 


lunatic would be some evidence upon the. 


question of his soundness of mind notwith- 
standing: that he was no consenting party 
to such detention and may indeed (madly 
as it may have appeared to some and sanely 


o 


INDIAN CASES. 89 


to others) have protested against it: other 
examples may be given. Upon. the issue 
whether a person behaved improperly at a 
meeting ; the fact’ that he was turned out 
upon such an allegation, even though he 
was not heard “in ‘answer to it, would be 
evidence, and that circumstance combined 
with others including the reputable and re- 
sponsible characters of the people who took 
this action might form the basis of an infer- 
ence that the alleged ground upon which 
he was turned out in fact existed. I am 
of opinion, therefore, that if the fact of 
deportation helps to explain the character 
of the political agitation in which the 
plaintiff admits that he was engaged it should 
be considered. For itis to be remembered 
that in this case the deportation (for which 
reasons’ have been assigned) does not stand 
alone but in relation to the other admitted 
facts of the case which in their turn serve 
to ‘explain it. I desire, therefore, to be un- 
derstood as confining my remarks to the 
admissibility of the evidence under the cir- 
curostances here disclosed. But it has been 
paid that the fact of the plaintiff's deporta- 
tion does notserve to elucidate his antece- 
dent conduct because it is slleged we do 
not know the reasons for sach deportation. 
This is, however, not so except in the sense 
that the whole of the ‘circumstances which 
_ prompted the executive order have not been 
disclosed. We, however, know quite enough 
for the purposes of this case. Apart from 
any statement made by the Secretary of 
State, we.know from the preamble of the 
Regulation that the plaintiff's arrest must 
have been ordered because his conduct ap- 
peared to render his removal necessary to 
secure the British Dominions from internal 
commotion, Butthe matter does not rest 


there, for the Secretary of State for India 


has, on various occasions, stated in answer 
to questions, which took exception to the 
deportation the reasons which induced the 
Government to take this action. These state- 
ments are obviously notin themselves alone 
evidence of the existence of the facts spoken 
to. But they are evidence and the best evi- 
denco of reasons alleged as the cause and 
justification of the action of Government 
which is a totally different matter. If the 
fact of deportation can be considered, then 
the groundsof the Government’s action are 
as much evidence as the action itself of 
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which they ‘are the alleged cause. The 
Secretary of State, whilst affirming his in- 


nbility to say for what (if any) crime the 


plaintiff was arrested and deported and re- 
fusing certain information which it was 
against the public interest to disclose, said: 
(I summarize and pbbroviate as follows): The 
_ conditions affecting the Colonization Act, 
which was not the main cause of the dis- 
turbance in the Punjab, were greatly mis- 
represented. Of 28-meetings held by the lead- 
ing agitators inthe Punjab, 5 only related 
even ostensibly to agricultural grievances. 
The remaining 23 were all purely political. 
The plaintiff took part in two of these mestings 
of which one related to the Bill and the other 
was political. Ajit Singh took part in 13 of 
which 11 were political. Ft was not the case 
that there was no connection between the 
plaintiff and Ajit Singh. The Secretary of 
State had himself read public utterances of 
the plaintiff which were strongly of the 
nature of anti-British propaganda. The 
report of hia speech quoted in the Wafadar 
and of his speech at Lyallpur reported 
inthe “Punjabi” contained ‘language which 


“was not ‘within the limits of constitutional . 


, agitation but they were not the only grounds. 
It was not the case that the movement in 
the Punjab was agrarian only. and not politi- 
cal. It. appeared on the contrary that 
there was a deliberate heating of the politi- 
cal atmosphere preparatory {o the agrarian 
meeting at Rawalpindi. The plaintiff’s ac- 
tion constituted him a danger to the State 
and he had been arrested not for any legiti- 
mate agitation against any reasonable 
grievance but for the active promotion of 
open sedition. “The Secretary of State 
further informed. Parliament that the plain- 
| tiff- had been informed: that the’ reason of 
his arrest and deportation was to preserve 
a portion of His Majesty’s Dominions from 
internal commotion but that the plaintiff 
denied that he had ever done anything -to 
| cause such commotion. These statements, 
whether. accurate as to their Sab aot-matlor 
or not, are evidence to show the grounds 
alleged by the Government as_ those upon 
which the plaintiff was arrested and deported. 


What then is the effect of such deportation P 


The legal presumption of regularity applies 
-to official as well as to judicial proceedings 
and if operates im the present case to this 
extent that in the absence of evidence to the 


- 
4 


= ¥ 


CASES. * ne | 


a 


rad 


contrary .it ‘must be mead that to the 
mind of Government-the state of affairs 
appeared to be such as to justify the plain- 
tiffs arrest and deportation. ' It may well 
be that in some particulars the plaintiff’s 


-conduct has been more severely, judged 


than should have been the case. It ts pos- 
sible that in others he may have suffered 
from false reports. Ie would, however, be 
ridiculous to hold that this appearance was 
in fact wholly illusory and that the plein- 
tiff's action had been mis-observed and mis-- 
represented throughout. On the contrary, 
I am satisfied that the Government would not 
have taken this exceptional action against 
the plaintiff unless, after. the most “careful 
consideration, his conduct appeared-to justify 
it. We have it then on the plaintiff's 
evidence that he was engaged in a-poli- 
tical agitation which ended inthe order-for 
his arrest and deportation; and that this 
order was issued because the plaintiff's agi- 
tation appeared to the Government to. be 
such as to, require measures to be taken 
for the security of the country from internal 
commotion. There is a legal prespmption 
that the action taken appeared to the Gov- 
ernment. to be necessary. And ib is un- 
reasonable to suppose that this would.so have 
appeared, had the plaintiff's action’ been in 
fact of an entirely legal and” legitimate 
character and free from blame as he asserts. 
The conclusion, therefore, at which I arrive, 
is.(to put the matter in the most fayourable 


-form for the plaintiff) that his conduct ‘did 


in fact go so far beyond the limits of legiti- 
mate constitutional agitation as to justify 
action under the regulation .being taken 
against him. J am unable, therefore, to 
accept the’ plaintiff’s statement that in the 
agitation (which he admits) he was in no 
way to blame and gave no ground for the 
action taken against him. - It is not necessary . 
to hold, and I do not say, that the ‘plaintiff 
has ‘said what he knows to be falsegiin this 
matter; a conclusion which would be‘ incon- 
sistent with the personal character which has 
admittedly been given to him. It is-possible ki 
that he may have believed and still believes 
that he did not exceed the bounds of legality. 
He may, however, not be the best judge in 
this matter. If, as | think, there is reason 
to believe that the plaintiff's conduct was, 
from a political point of- view, blameworthy, 

then he is not entitled to damages such as he 
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has been awarded on the footing that he has 


been free from all blame. But this is a 


different thing from holding (as we have ` 


been asked to do) that the facts and circum- 
stances, to which I have referred, prove that 
the plaintiff tampered. with the loyalty of 
the sepoy so ns to render him (in my reading 
of the libel) liable to a charge, under section 
131 of the’Penal Code. In my opinion 
these facts do not justify this inference for 


_two rehsons :—Firstly, looking at the Regula- 


tion by itself it cannot be inferred from the 


general circumstance that the plaintiff's 


action threatened the tranquility of the 
country, that that action was of the parti- 


‘cular kind charged ; and nemi, looking at the 


Regulation together with the grounds of the 
deportation assigned by Government, I can 
find none from which, either by itself or in 
conjunction with the other facts of the case, 
l should be justified in holding (contrary to 
the oath of the plaintiff) that he had in fact 
tampered with the loyalty of the sepoys. 
The deportation of the plaintiff was the 
subject of discussion in ‘Parliament. 


for India and these and his answers thereto 
and statements of other members have been 


relied‘on by the defendant upon the issue of 


have, 


comment on a matter of public interest. They 
however, been objected to on two 
grounds. The first is that of want of proof; 


ib being argued that the reports in’ Hansard” 


may not be referred to in order to ascertain 
what has been -said in Parliament. It has, 
however, not been suggested that the state- 
- ments were not made or that they have not 
‘been’ accurately reported. Several of these 


statements were put to the plaintiff during 
- oross-examination. 


Reliance has been placed 
on the decision of McOarthey v. Kennedy 
reported in the Times. of the 4th March, 


a 1905. That report is so meagre that it is 


not quite clear what was decided but in any 


case the matter must be decided with refer- _ 


ence to the provisions of the Evidence Act. 


‘Theugh section 57 does, I think, aid the’ ap- 


pellants, ihe penultimate paragraph does not 
bear the construction which they have put 
on it,” That paragraph does not say whether 


- the Court may or may not take notice of any 


fact. ` Still less does it ray or mean ihat the 
‘Court shall or may take judicial notice of 
every matter which comes under the heads 
of description there given, It provides that 


+ 
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different matter. 
„to what was in fact done on any particular 


Ques-" 


` tions were asked of the Secretary of State 
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when the Court does take “judicial notice of 
the facts, of which it is bound to take notice 
under clauses 1—13, then it may refer to 
appropriate books of reference as to those 


facta. Speeches made in Parliament do not 


come within those clauses, for the “course of 
proceeding” referred to in clause (4) is a 
This phrase does not refer 


o¢casion but to the general rules of procedure. 
But the section also adds (and in this it goes 
beyond English law) that in all matters of 
public history, literature, science or art, the 
Court may resort for its aid to appropriato 
books of reference. This is doubtless a pro- 
vision primarily for the benefit of the Court 
and I agree with my learned brother that 
the section does not absolve the party from 
proof of any fact which does not fall within 
the provisions of clauses 1—13. Facts, how- 
ever, of which judicial notice may be taken 
are not limited to.those of the nature specifi- 
cally mentioned in these clauses. “These are 
mentioned because as regards them the Court 
is given no discretion. As to others, the 
Court must determine in each case whether 
the fact is of such a well-known and estab- 
‘lished character as to be the proper subject 
of judicial notice. A matter of public his- 
tory may be such a fact. The tendency of 
modern practice isto enlarge the field of 
judicial notice. And-theimportance of the 
penultimate paragraph to my mind is this :— 
that it indicates both an approval of this 
principle asalso the kind of subject of which 
(inapplication of such principle) judicial 
notice may be taken. The Indian Case 
law aud practice appear tome to have also 
proceeded on a liberal application of the 
power to’ take judicial notice. In the present 
case (for I am only concerned with that) 
the facts that there has. been a political 
agitation in this country, that the plaintiff 
and others have- been deported in con- 
sequence ofthe part said io have been taken 


by them in it, and that such- agitation, con- 


ductand deportation were the subject of 
Debates in Parliament, and in a general way 


- what was said in such debates and, therefore, 


became widely known as to the alleged cause 


‘cf such deportation, appear to me to be 


matter of public history and of such notoriety 
ikat it is reasonable to assume their existenco 
without formal proof. The fact that they are 


‘recent does not affect their character of 
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notoriety which is the basis of jadicial 
notice. I think we may assume these facts 
in the present cage with a greater sense 
of certainty seeing that their existence has 
never been disputed nor has the accuracy 
of the report in “Hansard” of these facts 
(so far as they “occurred in Parliament) 
been put in issue. I am of opinion, there- 
fore, that we may take judicial notico of 
the fact that there were Debates in Parlia- 
ment in which thesubject of the plaintiff's 
conduct and deportation was discussed and 
which debates were themselves the subject of 
wide-spread comment. 

Then, is “Hansard” an appropriate book 
of reference for the purpose (to use the 
words of the section) of enabling us to 
take judicial notics of the facts which we 
have been called upon to do ? Ifit be not, 


I do not know of any other more appro-° 


14 


priate. “Hansa 13 itself almost a public 
institution. The first volume of its new 
series commenced in the year 1831 and was 
a continnation of the Parliamentary History 
to which reference seems to have b2en made 
in Damodar Gardhan v. Deoram Kam (4) 
with respect to speeches by Lord Thurlow 
and Lord Palmerstone. Itis in short the 
established report of Parliamentary debates 
and I believe itis the fact that in order to 
ensure accuracy the reports of speeches are 
submitted to members for their approval 
bəfore publication. The learned Judge, 
therefore, in my opinion rightly, .in the cir- 
cumstances of the present case, permitted 
reference to Hansard” in the Court below. 
It is next argued that assuming that the 
statements are properly before the Court, 
‘they are not relevant. In my opinion they 
are. I have shown one instance of this in 
the case of: the published reasons for the 
deportation. They are further relevant on the 


issue of comment and were, I understand, | 


on this ground referred to. It may be that 
the defendant may fail upon that issue but 
‘that car only be determined after the ad- 
mission and consideration of the matter upon 
which his plea is made to rest. I have al- 
randy referred to several of the statements 
of the Secretary of State. I here mention 
that on which the most stress has been 
laid in justification of the libel. It is 
to ba found at page 42 -of the paperbook 
where the Secretary of State gives ont 
(4) 1 B. 367 at p. 386; 25 W. B. 261; 3 I. A. 102. 
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merely as a report based on the statement 
ofan Indian Governor, that the plaintiff 
was a revolutionary, who, though his private 
character appeared to be abnve reproach, 
was actuated by the most intense hatred of 
the British Government and had, “whilst. 
keeping himself inthe back ground, en- 
gineered the systematic propagandism of 
the last few months.” He added: “In this _ 
agitation, special attention, itis stated, hed 
been paid to the Sikhsand in the case of 
Lyalipur, to the Military pensioners.” It was 
further reported that at Ferozepur disaffection - 
was openly preached, men of the Sikh Re- 
giments having been invited to attend and 
several hundreds of them having in fact 
acted upon the invitation. lfib was in- 
tended to affirm as beyond doubt the plain- 
tiff’s personal responsibility in respect of 
all the reported incidents of this agitation, 
the statement would have been obviously 
different both as to form and substance. It 
is consistent with this statement that the 
plaintiff, while taking a leading part in the 
agitation, was not in fact personally respon- 
sible for every incident which occurred in 
it. As to these charges, the plaintiff, after 
a general denial that he tampered with 
the loyalty of the sepoys, swears as fol- 
lows :— Ib was said in one extract (from 
Hansard) that leaflets were distributed 
at Ferozepar meeting but I know of no 
such leaflets and I know of no meeting of 
this description held at Ferozepur”: Some 
of the non-official members of Parliament 
expressed their belief in the innodence of 
the plaintiff who was described by them 
variously as an ordinary land reformer, 
a moral teacher, a successful lawyer and man 
of property who had, unlike Ajit Singh, never 
identified himself with violent schemes or 
seditious movements, 

The article in suit was preceded by several: 
others abusive of the plaintiff published 
by the defendants. The plaintiff admittedly 
enjoys a high private character and has 
never been detained otherwise than as a 
State prisoner under the Regulation. It was, 
therefore, not from a desire to be soruptlonsly 
fair thatthe defendants among other offen- 
sive allusionsto the plaintiff describe him 
in thesearticles asa ‘jail bird’. I am at 
© loss to conceive how the Editor of a res- 
ponsible paper could think that any public 
service, of which we have heard so much 
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on behalf of the defendants in this case, 
could be rendered -by such articles as these 
‘In allaying the situation with respect to 
which they were written, nor do I under- 
stand how the article in suit was passed 
for ‘publication. On its face, it appears to 
be apiece of backstairs.gossip relating to 
facts certainly obtained from unauthorized 
sources, and possibly by illegal means, 
though itis not necessary to suggest that 
~ tlfe writer himself was privy to the illegality, 
if any: ‘It asserts the truth of certain of its 
statements notwithstanding official denials 
' which are said, in an euphemistic phrase, to 
be falsehoods. In rome respects this article 
has not been correctly read in the judgment 
under appeal. It is in the first place clear on 
A reading of it that the defendants’ counsel 


could not have contended that allits state- | 


ments were drawn from “Hansard”, second- 
ly, the alleged official falsehoods do not 
refer ta the matter of the libel. it is no 
doubt:the case that no definite formal 
official charge has been’ made against the 
plaintiff in terms of the alleged libel. - But 
there has been no public official denial of 
that fact. 
asserted in spite of official denials refer to 

the alleged proposals and action of ‘the 
' Viceroy and the then -Commander-in-Chief, 


' Thirdly, it is, not the fact that ‘the writer. 


charged’ the Secretary of State with having 
concerned in the act of deportation solely 
because he dared not to allow the then Com- 
mander-in-Chief to resign. The article makes 
it plain that according to the writer’s al- 
leged information both the Commander-in- 
Ohief and the Viceroy were agreed upon the 
subject of the deportation of the plaintiff 
and ‘that the alleged difference between them 
wasasto the advisability of vetoing the 
Canal Colonies Bill, a matter which does not 
affect the subject before us. Lastly, that 
*the writer had-in contemplation, in parts 
of-his article, the debates in Parliament 
is shown by the references thereto con- 
tained in the article itself. The question 
of the release of the plaintiff was a gues- 
tion of public interest on which the de- 


fendants, or any one else, might fairly com-, 


‘ment and: had the writer confined himself 
to citing the statements, to which I have 
referred, made by the Seoretary of State 


himself and saying that, having regard to. 


_such ‘statement; it was unadvisable that the 
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‘certain Military reports, 


The statements which the writer | 


4 


plaintif should be released, the statement 
being fair comment would not have been open 
to question. Such comment would, however, 
have carried with itits own corrective to 
be found inthe proceedings on which it was 
based and to which the reader was referred. 
But I agree with Mr. Justice Fletcher that 
the writer did not do this. What he 
did. was to.assert as a fact the existence of 
which have not 
been proved and as to which, for all we 
know, the writer may have been misinformed; 
and then on the information which he sug- 
gests he had received from these and pos- 
sibly other secret sources, makes two state- 
ments of fact of his own for thetrath of which 
he personally vouches : firstly, that these Mili- 
tary reports stated that the plaintiff and 
Ajit Singh were the principal agitators who 
were using the provisions of the Canal Colo- 
nies Bill to inflame the sepoys against 
the Government; and, secondly, that there was 
no possibility of doubt but that the plain. 
tiff had been guilty of tampering with the 
loyalty of the Punjab sepoy. Whether the 


“writer had, or the reader would have, the 


Penal Code~ in mind, the tenor of the whole 
article shows that the plaintiff was charged 
with having done acts in the nature of those 
dealt with by section 131 of the Penal Code. 
These allegations are not made by way of 
comment on the debates in -Parliament but as 
the writers’ own statement of fact, and next 
thestatements in Hansard” fall short of those 
in the defendants’ article. I have already 
dealt with the character of the statement 
in Parliament at page 42 of the paper book. 
[t is further significant that throughout the 
debates atone of greater certainty prevails 
as regards the part taken by Ajit Singh as 
appears, amongst others, from the statement 
at page Al of a former Indian Official that 

“the two agitators who had been deported had 
gone about the country tampering with the 
loyalty of the people and (in the case of 
Ajit Singh at least) with the loyalty of the 
troops.” Neither then the evidence nor the 
statements in Parliament, nor the deporta- 
tion (for thoso statements do not assert ‘that 


` tampering with the loyalty of the sepoy was 


its ground) ‘warrant as comment the libellous 
statement complained of. Indeed it has 


‘not been seriously contested that the actual 


statements in the article are not to be found 
in the debates on which it is alleged comment 
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was made. It has, however, been contended 
contrary to the statement of the law in 
Merivale v. Carson (1) and Peter Walker v. 
Hodgson (5) that fair comment isa branchof 
the law of privileged occasion and that 
“licentious” comment will pass provided that 
there is no express malice. I am clearly of 
opinion, ‚however, that this is not so, 
The law may shortly be stated to be 
that fair comment on a matter of public 
interest is no libel. But for a comment 
there must be a text which must be 
accurately stated. Comment must appear 
as comment and must not be mixed up with 
the facts. Ifa person mistakes any of the 
facts on which he comments, this mis-state- 
ment, however bona fide, negatives the pos- 
sibility .of the comment being fair. <A stato- 
ment of fact as distinguished from comment 
ig not protected. Thenare the facta true? 
The statements being in themselves defama- 
tory are presumed inlaw to be untrue until 
the contrary be shown. A-‘great deal of 


discussion has taken place with reference to 


what occurred in the lower Court on the 
question of the withdrawal of the „plea of 
‘justification. Itis to be regretted that issues 
(which the Code directs all Courts including 
the High Court to frame) were not settled, 
in which case probably there would have 
been less room for discussion. According 
to the minute Book of 28th June 1909, Mr. 
Norton who appeared for defendants stated as 
follows: — 1 withdraw paragraph 5 in so far as 
I will not attempt to prove; my plea amounta 
toa plea of justification, I do not justify here.” 
Apparently the learned counsel in answer 
to an enquiry of the Court desired to inti- 
mate that he would not call evidence desired to 
justify the statements complained of but did 
not withdraw the plea in the sense that he ad- 
mitted the defendants’ statements to be false 
and thus abandoned his right to cross-examine 
the plaintiff with a view fo show that the 
statements were justified or to contend, 
when the evidence was all in, either that the 
statements were trae and the comment was 
~ thus fair or that there was such amount of 
truth in the charges made against the plain- 
tiff as should go to the mitigation of damages. 
While this may have a bearing on the ques- 
tion as to how far facts which fall short of 
justification may effect a mitigation of 


damage, it is none the less the case that the 
(5) (1908) 1 K. B. 289. i 
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defendants have not proved their allegation 
that the plaintiff did in fact tamper with the 
loyalty of the Punjab sepoy and they have in 


-consequence libelled the plaintiff. The de- 


fendants must, therefore, pay damages to 
him. He keked for half a lakh of ropees and 
haa been awarded 15,000 rupees. At the 
‘outset I desire to say that, in my opinion, the 
English cases which deal with the question of 
the revision of damages by the Court of Ap- 
peal have no application in this country where 
the jury system with respect-to which the 
English decisions have been given, does not 
prevail, Here the Court acts as both Judge 
and jury whether sitting as Court of first 
instance or appeal. Though in appeal it will 
not, of course, in this or in any other matter, 
ivterfere unless the decision appealed against 
appears to it to be clearly erroneous. ‘It has 
been pressed upon-us that we should not do 
so because it is said the Court of first instance 
was better situated than ourselves to assess - 
the damages. [am unable to discover any 
ground for this argument which has applica- 
tion only in cases of appreciated or oral tes- 
timony. Before affirming this decision, we 
should be satisfied that the plaintiff has in fact 
suffered damages to the extent of Rs. 15,000 
or some like sum. I am wholly unable to 
bring myself to this conclusion. 

‘In the first place, the learned Judge has in 
assessing the damages proceeded as though 
no question arose as to the political character 
of the plaintiff who seeks damages in respect 
of the injury to such character. I say ‘such 
character” for assuming that the plaintiff 
was charged with an offence,—that offence was 
of a politicalnature. Undersection 55 of the 
Evidence Act, the fact that a person’s reputa- 
tion is such as to affect the damages he 
should receive is relevant. In this country 
reputation includes both tharacter and dis- 
position. And disposition is obviously not, 
the less proven because it appears on the face’ 
of the facts deposed to by the plaintiff him- 
self (including in the present case his deporta- 
tion) or is a proper inference from these 
facts. I have already dealt both with such 
facta and inferences. Next, under the cir. 
cumstances of this case it appears to me to 
be highly probable that assuming the political 
reputation of the plaintiff to have suffered 
damage, such damage is to be attributed in 
greater degree to the deportation of the plain- 
tiff and the public and widely spread state» 
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ments concerning the plaintif made by the 
responsible Executive Officers of Government 
than to, the utterance of an anonymous and 
_ irresponsible contributor to the defendants’ 

journal, In any case it would be difficslt in 
assessing damage to discriminate how much ` 
was due to these last mentioned statements 
and how much was due to the more pro- 
nounced and more defamatory statement of 
the defendants, ” Farther the plaintiff himself 
stated that he cannot say if he has suffered 
‘by reason of this libel. No doubt general 
damages. need not be proved but will be- 
assessed on proof-of the libel.’ This means 
that something, even though it be nominal 
damage, must be given on such proof. It 

does not mean that the plaintiff is to be given 
a very large sum of money without any re- 


gard to what the evidence discloses or fails _ 


to disclose. Here, with two exceptions to 
which I will next allude, . that evidence fails 
to indicateany pecuniary, professional or social 
logs in consequence of the alleged libel. The 
plaintiff says that it has been reported to him 
that “those people who mix with British 
Officials and some Europeans now think worse 
of me since thesé publications” and secondly, 
“that the conservative press showed that 
they disliked me more.” It is not improbable 
that the plaintiff has attributed to the irres- 
ponsible utterances of the defendant’s corre- 
_spendent a result which should more properly 
be’assigned to the action of Government in 
ordering his deportation and to the accredited 
and responsible statements of its officials in 
justification of it. - Notwithstanding, how- 
ever, all this, itis goile possible, having regard 
to the fact that the plaintiff's definite charge 
was in ite possible consequences more injuri- 
: ‘iis than any previously made against him 
and was asserted as a matter beyond doubt, 
that the plaintiff has in fact suffered asa 
strict result of the libel more than the merely 
nominal damages which,it has been suggested, 
in last resort, should be awarded. | concur, 
therefore, in the order which my learned 
brother proposes to make as to the disposal 
of this appeal. I wish, however, to adda 
word as to the cost. Not merely have the 
defendants rendered themselves liable to costs 
by reason of their failure to establish their 
contention that they had not libelled the 
plaintiff and that the suit should in conse- 
quence be dismissed, but they do not appear 
‘to me to be deserving of further relief in that 
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matter over and above reduction of damages — 
having regard to the character of the previ- 
oug articles which they published of the 
plaintiff and their conduct in respect of that 
in suit in publishing a statement which on 
the face of it purported to dome from an an- 
anthorized source without attempting previ- 
ously to ascertain its truth and in failing sub- 
sequently to justify it. 
f - Decree modified. 





CALCUTTA HIGH COURT. 
Civit Ruse No, 3553 or 1909. 
March 23, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
ABDUL RAZ AB— PETITIONER 
versus 
BASIRUDDIN AHMED AND OTAER3— 

OprosiTe Party. 

Proviucial Insolvency Act (LIL of 1907), 8s. 2, 
sub-s. (1) cl: (g), 46, 47, sub-s. (2)—Civil Procedure 
Code Act F of 1908), 8. 151--Inherent power of Court— 
ee ee Court—Grant of ad interim 
protectiun. 

Although there is “no expresg provision on tho 
subject, it is competent to, the High Court, in 
the exercise of its inhercnt powers, as a Court 
of Appeal, to make anadtnterim order for mo- 
tection of the appellant and for the appointment of 


“a Receiver of hia assets during the pendency of tho 
" appeal. 


Rule to show cause why ad tnierim pro- 


‘ tection should not be given, pending the hear- 


ing ofan appeal to this Court, to the peti- 
tioner, insolvent. : 

Mr. Bogram and Mr, E. P. Ghosh and 
Babu Ramani Mohan Ohatterji, for the Peti- 
tioner. 


Aly. Agger and BabuJ inet “a Nath Sarkar, 
for the Opposite Party. r 

Judgment. —The substantial ques- 
tion of law, which has been argued upon this 
Rule, relates to the power of this Court to 
make anad interim order for protection of an 
insolvent, and’ for appointment of a Receiver 
of the assets, during the pendency of an ap- 
peal preferred under the provisions of the 
“Provincial Insolvency Act”. The petitioner 
before us, on the Sth April 1909, made an 
application to the Court below to be declarad 
an insolvent. This application was dismiss- 
ed on the 9th August.1909. He then pre- 
ferred an appeal to this Court, under 
section 46 of the “Provincial Insolvency Act”. 
Daring the pendency of the appeal, some of 
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the creditors have taken ont 
their decrees and one of them has applied 
for the issueʻof a warrant of arrest. The 
petitioner has, therefore, applied for ad tnterim 
protection, and at the hearing of the Rule, 
one of the creditors has applied for the 
appointment of a receiver, shonld such ad 
interim order be made. A question, however, 
has been raised as to the power of this 
Court to make ‘any order of this description, 
and ithas bden argued that iuasmach as 
the “Provincial Insolvency Act” makes no 
express provision for sa ad interim order 
during the pendency of an appeal, it is not 
competent to the Court to make any such 
order. Inour opinion, there is no foundation 
for this contention. 

Section 47 provides that, subject to the 
provisions of the Act. the Court, in regard 
to proceedings under the Act, shall have 
the same powers aud shall follow the same 
procedure as it has, and follows in the 
exercise of. Original Civil Jurisdiction. As 
the term Court is defined in section 2, 
sub-section (1), clause (g), to mean the Court 
exercising jurisdiction under the Act, this 
makes ample provision for the Court of first 
instance. The second sub-section of section 47, 
then, provides, that subject as aforesaid, High. 
Courts and District Courts, in regard to pro- 
ceedings under this Actin Ovurts Subordi- 
nate to them, shall have the same powers, 


and shall follow the same procedure as they. 


respectively have and follow in regard to 
Civil suits. This provision is of a very 
comprehensive character, and authorizes 
this Court as a Court of appeal to exercise 
all the powers, which it may exercise in 
the case ofa Civil suit pending in appeal 
before it. This provision read with sec- 
tion 151 of the Civil Procedure Code , of 
1908, which ‘saves the inherent powers of 
Courts of Justice, does, in our opinion, ade- 
quately meet the present case. The prin- 
ciples, which ought to regulate the exercise 
of the inherent power of a Court in the 
matter of stay of proceedings during the 
pendency of an appeal, were examined and 
explained inthe cases of Panchanan Singha 
Roy v. Dwarka Nath Rey (Land HukumChand 
Baid v. Kamala Nand Singh (2). It was 
pointed out in these cases that in the exercise 
of such inherent power the Court must be 


(1) 3.6. L. J. 29. 
(2) 3 C. L. J. 07; 83 0, 927. 
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careful to see that it does not act arbitrarily, 
but that its decision is based on sound 
general principles; and is not in conflict 
with them or with the intentions of the 
Legislature. Two tests which, however, need 
not be regarded as: exhaustive by any 
means, were applied in these cases, to 
determine whether, and in what manner, 
this inherent power should ba exercised for 
the purpose of stay of proceedingsynamely, 
first, the power to stay proceedings “is #u- 
cillary tothe power of the Court as the 
appellate authority to reverse the order of 
the inferior Court, in other words, proceed- 
ings may be stayed so as to enable the ulti- 
mate successful party to reap the fruits 
of litigation, and not to obtain a merely 
barren success. Secondly, as the effect of 
the appeal is to give the seisin of the 
procesdings to the Conrt of appeal, during 
its pendency, the Court may make any order 
for stay’ of proceedings such as might have 
been made by the original Court when the 
proceedings were before it. To pat the 
matter in another way, an ad interim order, 
made by a Court of appeal, is merely the 
exercise by it, fora limited time and pur- 
pose, of its wider power to make an order 
of the same description in reversal or modi- 
fication of the order of the Court of firat 
instance. Now, in ths case bafora us, if 
the appaal is ultimately successful! this Court 
will make the order of adjudication which 
should have been made by the Oouart of 
first instance, under section 16 of the Act, 
and the effect of that order will be, that 
the whole of the property of the insolvent 
will become vested in the Court or in a Re- 
ceiver, the insolvent, if imprisoned, will 
be released, and no creditor, to whom the 
insolvent is indebted in respect of any 
debt provable under the Act, will have 
any separate remedy against his property 


or person. It is minifest, therefore, 
this Court may, on the principle just 
explained, make an ad intersm order 


affording the petitioner protection against 
proceedings by any creditor, taken for the 
enforcement of any debt provable 


,under the Act;in other words, the Court 


in passing such ad tnferim order makes by 
anticipation as it were, for a limited time 
and purpose, the order which ib is com- 
petent to make atthe final hearing of the 
appeal under section 43, read with sece 


that 
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tibn 16, by clause 6 àf which section it will 
relate back to, and take effect from, the date 
of the presentation of the petition of in- 
solvency. On the same principle also, it is 
competent tothe Court to appoint an ad 
tnferim receiver. In fact, the position here 
18 still stronger, as under section-13 the: 
original Court itself might have appoint- 
‘ed an- ad interim receiver of the property 
of the debtor. We are of opinion, therefore, 
that -although there is-no express pro- 
vision on the subject, it is competent to 
this Court inthe exercise of its inherent 
powers, as a Court of appeal,-to make an 


ad interim order for protection of the appellant . 


and for the appointment of a receiver of 
his assets during the pendency of the 
appeal. 


As regards the merits of the case, we have 
but 16: 
is fairly clear that there are substantial. 
points in controversy, which required con- ° 


‘ no desire to prejudge the appeal ; 


sideration, and itis consequently desirable 
. tostay proceedings during the pendency of 
the appeal. 

The result, therefore, is, that this Rule is 
_ made absolute. ` The parties, upon whom this 


Rale has been served, will be restrained from” 


proceeding with execution against the person 
and property of the petitioner, and the whole 
of his assets will bə placed in charge of the 
Nazir of the Court of the District Judge of 24- 
. Pe:gannahs as Receiver. The Receiver will 
act under the control and direction of the 
District Judge. The costs of this Rule will 
be costs in the appeal. We assess the hear- 
ing fee at two ngo mohurs. 
Rule made absolute. 





CALOUTTA HIGH COURT. 
Civin Rora No. 246 ox 1910. 
e March 18, 1910. 
Present:—Sir Lawrence Jenkins, Kr.. 5 
Chief Justices and Mr. Justice Doss. 
SHAMSUNDER SAHA axp OLHERB-— l 
PETITIONBES : 
TETEUS 
AN ATH BANDHU SAHA AND OTHERS— 


Opposite PARTY. - 
Execution proceedings—Transfer of decree jor ese- 
cution—Oourt competent to deal with execution— 
Decree -for amount over thousand -rupses—Tranafer 
to Munarf’s Court for execution—Jurisdiction of Munsif 
~-Presidency Small Cause Oourts dot (XV of 1882), 
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- the Rule only mentions 


8> 31 cl. (b) —Procecdinga without jurisdiction, transfer 
G 


f. 

The Civil Court, to which a decrce of the Pro. 
sidency Small Cause Court may be sent for exc- 
caution, ia the (Jawil Court competent to deal with 
it undor the provisions of the Civil Procedure 
Codo. 

Thereforo, a decree passed in the I esidency Small 
Cause Court for a sumiin excess of o thousand rupoes 
cannot be transferred for execution to the Court of n 
Munsif whose jurisdiction does not extend to suits in 
exc3ag of that amount. 

Proceedings that arë withont jurisdiction are nob 
proceedings that can be transferred under tho pro- 
visions of the Civil Procedure Code. 


Rule against the order of the Munsif of 
Tangail, dated*November 20, 1909. 


Mr. A. Rasul, Counsel and Babu 
Harendra Krishna Mukherji, for the Peti- 
tioners. 


Babu Rajendra Chandra Guha, for the Op- 

posite Party. ' 
- -Judgment. 

Jenkins, C, J—In this case a Rule has 

been issued on the opposite party to show 

cause why the order of the Munsif at 


_ Tangail, First Court, dated the 20th No- 


vember 1909, should not be set aside or why 
such other order should not be passed as 
to this Court might seem fit and proper. 
The occasion of this rule was that a decres 
was passed: in this Presidency Small Cause 
Courtin March 1909 for a sum in excess of 
a thousand rupees. There was an applica- 
tion for transfer of the execution proceed- 
ings which resulted in their being trans- 
ferred to the Munsif at Tangail, First Court. 
Certain orders were passed by that Munsif, 
and on the 20th of November, he made an 
order of release, and it is this order that is 
named inthe Rule. Subsequently an ex- 
ception being taken to the proceedings, the 
Munsif, on the 8th of January, made an order 
to the effect that the proceedings before 
him were without jurisdiction. Though 
the order of the 
20th of November 1909, I notice that the 
application on which the Rule was granted 
referred to the orders generally, and I 
think we can fairly treat this application 
as though the order of the &th of January 
was called in question, so that what we 
have to decide is whether or not the 
Munsif had jurisdiction to entertain these 
execution proceedings. Now, his jurisdic- 
tion did not extend to suits in excess of a 
thousand rupees,so that if the matter had 
to be determined by the terms of the Code, 
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then under the present Code as under the 
Code of 1822, the Munsif had not jurisdic- 
tion for the purposes of these execution pro- 
‘ceedings. Nordo I think that jurisdiction 
was created by clause (b) of section 31 of 
the Presidency Small Cause Courts Act. 
This Act is Act XV of 1882, and was passed 
on the same day as Act XIV of 1882 which 
wasthe Code of Civil Procedure of that 
year: and, I think it would be reading into 
the words of section 31, clanse (b), a mean- 
ing of which they are not reasonably sub- 
ceptible, when regard is had to the circum- 
stances, if we wereto hold that a Civil 
Court, which was not competent for the 
purposes of the Code, would be competent 
by reason of the provisions in this sec- 
tion. I think the fair menning of section 31, 
clause (D), is that the Civil Court to which 
a decree may be sent for execution is the 
Civil Court competent to deal with it undec 
the provisiona of Act XIV of 1882 and so 
the Court which under the provisions of 
the present Code is also competent to deal 
with it. Therefore, I think the Munsif 
rightly held that he had no jurisdiction, 
, and that being so not only will the order 
of the 10th of November 1909 be of no avail 
but the otherorders must share the same fate, 
the order of the 8th of January 1910 being 
correct. 3 

But then we have been asked to transfer 
this proceeding from the Court of the 


Munsif at Tangail to the Court of a Judge - 


having jurisdiction inthe matter. No rule 
has been granted which would invite our 
making any such order, so that in any 
case I should have felt slow to accede to 
thig application. But apart from that, pro- 
ceedings that were without jurisdiction 
were not proceedings that could he trans- 
ferred under the provisions of the old Code 
and 1 think they are equally incapable of 
transfer under the new Code. The broad 
result of this is that the applicant has 
failed, and I think it would be meaningless 
for us to say that we make the Rule absolute 
so far as it relates to the order of the 20th 
November 1909, for that has already come to 
nothing. I think the proper order for us to 
make is to discharge the Rule with costs, 
hearing fee, three gold mohurs. 
Doss, J.—I agree. l 
Rule discharged. 


~ 
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ALLAHABAD HIGH COURT. ’ 
Seconp Civiu Appgat No. 426 or 1909. 
Febrnary 19, March 7, 1910: 
Present:—Mr. Justice Tudball and 

Mr. Justice Piggott. z 
BALADEEN KALWAR AND OTHERS 
—DEFENDANTS—APPELLANTS : 
versus 
RAGHUNATH KALWAR AND OTHERS 
—-PLAINTIFF3 —RESPONDENTS. 

Civil Procedure Code(Act V of 1908), 11—Res fudi- 
cata-—Decree by Court not having jurisdiction to pass it 
—Euidence Act (I of 1872),188, 40, 44—-Jurisdiction— 
Burden of proof—Agra Tenancy Act (II of 1901), n 32— 
Division of a holding made with the consent of landlad 
— Not illegal— Suit to enforce an agreement to divide 
a holding-—Not maintajnable. 

Per Tudball, J—If a deoree is made in a suit of 
snch a nature that no Civil or Revenue Court could 
entertain it, it would be null and void, and no decision 
therein can operate as res judicata between the parties. 

If a party to a suit raisesa plea that a cortain 
decision does not operate as res judicata on account of 
its having been delivered by a Court incompetent 
to deliyor it, the burden is on him to prove that 
the decree was passed without jurisdiction. 

Partition of a holding made by the co-sharers 
thereof with the sanction of the landlord is not an 
illegal act, and, if once made, could be maintained in 
a suit brought in a Civil Oourt for possossion in caso 
of dispossession by either party and it cannot bo 
srid that a decree for possession in such a suit would 
be one made without jurisdiction. 

Per Piggott, J. -A smb to cnforce an agreement, 
under which a certain occupancy holding had been 
divided, is not m*iutainable in any Court by reason of 
the provisions of section 32 of the Tenancy Act, 1901. 
Achey Lal v. Janki Prasad, A. W. N. (1906), 274, 
3 A. L. J. 7385; Nyjibullah v. Gulsher Khan, 31 A. 349; 
6 A. L. J, 343; 1 Ind. Cas. 59-4, referred to 

If an objection is raised toa suit thah it is barred 
by section 82 of the Agra Tenancy Act, 1901, and an ` 
issue is raised on the point and decided against tho 
defendant, it is not open tothe dofendant to subse- 
quently treat the decision asa nallity and plead under 
section 44 of the Indian Evidence Act in a subsequent 
proceeding that it was passed without jurisdiction. 

Kelildamma v. Kalappan, 12 M. 228, Sardar Bial v. 
Aranvayal Sabhapathy, 21 B. 205; Nathu Bam v. 
Kalan Das, 26 A. 622, referred to. 


Second appeal from the decision of the 
District Judge of Jaunpur, dated the 11649 
of February, 1909. 

Mr. Golul Proshad, for the Appellant. 

Mr. M. Ishaq Khon, for the Respondents. 

Judgment. 

Piggott, J—The plaintiffs in this case 
sued fora declaratory decree to the effect 
that they were jointly entitled to pos- 
session as co-sharers in certain cultivatory 
holdings together with an injunction to res- 
train certain defendants from interfering 
with their joint cultivation. Inthe alterna 
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‘tive, a decree for joint possession was asked. 
The question in dispute on second appeal has 
narrowed itself down and now relates only to 
certain particular plots which the Courts 
below describe as those shown in list (B). 
In respect to these plots, the case for the de- 


fetdants i is that the plaintiffs sait is barred | 


by | the principle of res judicata. It has been 
shown that as recently as June the2lst, 1906, 
the defendant Baladin. obtained as .against 
the present plaintiffs a decree for exclasive 
possession of these particalar plots together 
with mesne profits. The present suit is 
clearly intended to annul the effect of that 
décree so far as these particular plots are 
concerned. In reply to the plea of res judi- 
cata, which was accepted by the Court of first 
pekan ên the plaintiffs pleaded that the decree 
of 2lst June 1906, can have no effect as- res 
gudicat1, because the Court which passed it, 
the learned Munsif of Jaunpur City, had no 
jurisdiction to make any such decree. It is, 
therefore, contended that under the provi- 
sions of section 44 of the Indian Evidence 
_ Act, the plaintiffs are entitled to show, 

and that they have in fact shown, that the 
judgment and decree, pleadei by the defend- 
ant Baladin under gection 40 of the same 
Act, was delivered by a Court not competent to 
deliver it. The learned District Judge has 
held, first, that the decree of the 21st June 
1906 amounts to a division of the tenant- 
holding and is in contravention of the provi- 
sions of section 32 of the Tenancy Act of 
1901 sscondly that it was, therefore, a decree 
passed withont jurisdiction and one which 
can have have nu operation. as res judicata. 
I am unable to concurin either of these find- 
ings. The plaint in the suit decided on the 
21st June-1906, is not on the record. Like the 
learned District Judge, [ can only refer to the 
judgment and decree of the Muusif of Jaun- 
pur City in order to ascertain the nature of 
that suit.’ It appears from the decree that the 
relief sought was:simply exclusive possession 
of certain particular plots described as 
being a fixed rate holding and that the 
ejectment of the defendants in that suit {pre- 
gent plaintiffs) was sought as in an ordinary 
action in ejecitmant against trespassers. Tho 
Munsif of Jaunpur City was a Court of com- 
petent jurisdiction to entertain a suit for the 
ejectment of trespassers in wrongful posses- 


sion of fixed rate holding in question, suppose ‘ 


ing the plaintiff to be able to prove that he 
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was himself the rightful tenant of these fields 
and entitled to possession of the same. The 
jadgment shows that the case was defended 
but that no plea of want of jurisdiction on 
the part of the.Court by reason’of the operna- 
tion of section 82 of the Tenancy Act was 
raised. It is also clear, however, as remarked 
by the learned District Judge, that the plain- 
tiff Baladin relied upon a certain award accord- 
ing to which he claimed that the plots then 
in suit had been assigned to him while cer- 
tain’other plots had been assigned to the 
opposite party. From this fact the learned 
District Jadge has presumed that the snit 
wasin effect one to enforeo.an agreement 
under whicha certain occupancy holding had 
been divided and was, therefore, not main- 
tainable in any Court by reasonof the provi- 
gions of section 32 of the Tenancy Act. In 
support of this view, reliance is placed on the 
decision. of this Court in Achey Lal v. Janki 
Prasad (1). I mzy refer also to the later case 
of Najtbullah v. Gulsher Khan (2), in which 


this decision was considered and explained, 


thoughit seems:to me that the hend-note 
goes somewhat too far in noting it as 
having been_ overruled. It seems to me 
sufficient with regard to tho point immedi- 
ately in issue before me to say that it is 
really not proved by the evidence on the 
record that the effect of the award, relied on 
by Baladin in the suit of 1906, was in fact to 


.splib up a particular holding and not, for 


instance, to apportion different occupancy 
holdings amongst different members of the 
same family. I may addthatit is also not 
proved that the landholder concerned was 
not aconsenting party to the arrangement 
whatever may have heen effected under the 
award relied on by Baladin in the suit of 
1906. Passing onto the second of the points 
indicated by me above, I have to consider 
what would have been the position of the 
present plaintiffs if they had resisted the 


gnit of 1906 on the ground that it was in 


effect a suit for division of a holding and-cal- 


. culated to defeat the provisions of section 32 


of the Tenancy Act. Ihave shown that if 
this point had been taken, evidence might 
have been offered by Baladin to satisfy the 
Court as to the nature of the suit and us 


_to its being distinguishable. from the case of 


Achey Lal v. Janki Prasad (1). Suppose now 


(1) A. W. N. (1908) p. 274; 8 A. L. J. 735. 
(2) 31 A. 948; 6 A, L J, 343; 1 Ind, Cas, 504, 
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~ that an issue had been raised on this point 
and that after considering the pleadings of 
the parties and the evidence if any adduced 
by them, the learned Munsif had come to the 
conclusion that the suit was not in its 
nature obnoxious to the provisions of section 
82 of the Tenancy Act, would the defendants 
in that case have been entitled to submit to 
the decree resulting from such finding but 
to treat it hereafter as a nullity on the ground 
that they would be entitled in‘any future pro- 
ceeding to raise again, in virtue of the provi- 


sions of section 40 of the Indian Evidence Act, - 


the very point which had been decided against 
them? I concede not, and on this point I am 
content to refer to the cases of Keltlilammna 
v. Kalappon (8), Sardar Mal Jaganath vy. 
Aranvayal Sabhapathy (4) and the decision 
of this Court in Nathu Ram v. Kalian Das 
(5). This being go, I am unable to hold 
that the present plaintiffs are in any better 
“position because they made no attempt in 
the suit of 1906 to set up a defence based 
on the provisions of section: 82 of the 
Tenancy Act but appear on the con- 
trary to have asked the Court to examine 
carefully the effect of the award relied on by 
Baladin and to give judgment in accordance 
with its terms. For these reasons, I 
accept this appeal, set aside the decree of the 
lower appellate Court and restore that of the 
Court of first instance. The plaintiffs must 
pay all costs in this and inthe lower appel- 
late Courts including in this Court fees on 
the higher scale. i 

Tudball, J—This appeal was argued before 
Mr. Justice Piggott, who delivered the above 
judgment but without signing it prior to his 
retirement from. this Court. The case has 
been re-argued before me and I find myself 
in accord with all that Mr. Justice Piggott 
has said above. Ju respect of the lands in 
list B, which alone are in dispute in this 
appeal, the defendants-appellants brought a 
suit to eject the rlaintiffs-respondents as 
trespassers. The lands were held as a fixed- 
rate tenure from the landlord. Admittedly 
at some time past, it belonged to the common 
ancestor of the parties and thelatter separated 


at the latest in 1899, after which there ‘was - 


a dispute which was submitted to arbitration 
and the arbitrators, in part at least, partitioned 


the tenure. There is nothing to show 
(8) 12 M. 228. (+) 21 B. 205. 
(5) 26 A. 522. 
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whether this occurred prior to the first “of 
January 1902 when the Tenancy Act came 
into force or subsequently thereto. Thereis 
nothing to show whether or not the consent 
of the zemindare was obtained to this partition. 
Be that as it may, in 1906 the defendants- 
appellants came into Court alleging that they 
were the sole owners ofthe tenurein so far 
as these plota were concerned. The plaintiffs- 


` respondents met them by pleading that some of 


the plots belonged exclusively to themsetves 
and one was still joint and undivided. The 
Court held as against tfem that the plots were 
the exclusive property of the then plaintiffs, 
the present appellants, and gave them a decree 
for possession and mesne profits. The decree 
has been executed. The plaintiffs-respondents 
now come into Court alleging that this decree 
was null and void becausethe Court had no 
jurisdiction to entertain any such suit. This 
plea was based upon the provisions of section 
32, clause (b), of the Tenancy Act. It is 
clear that if the decree was made ina suit of 
such a nature thatnoCoart, Civilor Revenue, 
could entertain it, it would be null and void, 
and no decision therein could operate as | 
res judicata between the parties. The only 
materials before the Court are the judgment 
and the decree, and there is nothing on the 
face of them to show thatthe suit as brought 
was one in which the Court had no jurisdic- 
tion. . The partition may have been carried 
out prior to the first of January 1902 or may 
even have been made with the sanction 
and approval of the zemzndar. The burden, 
therefore, lay on the plaintiffs to show that 
that decree was passed without jurisdiction. 
They have failed to place any materials 
before the Court in order to enable it to - 
arrive at such a conclusion. Presumably 
the decree was one made with jurisdiction, 
and it was for the plaintiffs to show the 
opposite if they wished to treat it asa nullity. 
Partition of a holding made by the co sharers 
thereof with the sanction of the landlord is 
not an illegal act, and if once made, could’ be 
maintained in a suit brought in a Civil Court 
for possession in case of dispossession by 
either party and it could not be said that 
a decree for possession in such a suit would 
be one made without jurisdiction. There 
being insufficient materials to enable the Court 
to hold that the former decree was passed 
in a suit the entertainment of which by the 
Court was forbidden by law, the Court is 
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bound to hold that the former decision 
operates as res judicata between the parties. 
I, therefore, fally agree with, the decision 
arrived at by Mr. Justice Piggott. I accept 
the appeal, set aside the decree of the lower 
appellate Court and restore that of the Court 
of firat instance. 

The appellants will have oe costs in this 
andin the lower appellate Court. 

@ Appeal allowed. 
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Oriminal Procedure Code ‘Act V of 1898), 88. 161, 
162 — Police tnvestigation—Btatement made by witness 


ha) 


to police officer tn tnvestigation—" Reduced to writing’ 


-— Police diary — — Whether admissible in evidence— 
“Writing” and “statement,” distinction between—Inter- 
pretation of statutes, rules of—Evidence Act (I of 1872), 
ss. 91, 1687—Statement made by a witness —Proof 
for the purpose. of corroboration. 

Per Know, J.—The general provisions of the Indian 
Evidonoe Act contained in section 157 aro controlled 
bythe special provisions of section 162, Criminal 
Procedure Code, 1898. The deposition of a police 
officer, having reference to his diary, ag. to the 
statement of a certain witness made during his 
investigation cannot be admitted in evidohco under 
section 157 to corroborate the testimony of that 
witness. 

Fanindranath Ohatterjee v. King-Emperor, 36 o. 
281; 13 ©. W. N. 197; 5 M. L. T. 971; 90. L. J. 199; 9 
Or. L. J. 452; 1 Ind. Oas. 970, not followed. 

A. literal construction of the words nsed in an 
Act has in general prim% facie preference bat in order 
to arriveat thereal meaning of those words, it is 
equally necessary to get the exact aim, scope and 
object of the law, to consider what was the law before 
the Act was paased, what wastho mischief or defect 
for which the law did not provide, and what was the 
remedy provided and the reason for that remedy. 

Per Karamat Husain, J.—Section 162 of*the Code 
of Criminal Procedure, 1893, prohibita only the use as 
ovidence of the writing which records the statements 
of the witness made to the investigating police officer; 
that section so far as the oral statements of the 
witness are concerned is not in conflict with section 
157 of the Bvidence Act and those oral statements 
made to the police oficer may be proved by calling 
him asa witness in order to corroborate the testi- 
mony of the witnesses. 

Fanindranath Chatterjee v. King- wig kk, 88 O. 
281; 13 0. W. N. 197; 6 M. L T. 97; 9 0. L. J. 189; 9 
Or. L. J. 452; 1 Ind. Cas, 970, followed. 

Imperatrix v. Jijibhat Govind, 22 B. 696, Q 
Empress v. Bhairab Chander Ohuckerbutty, 20, W. 
702, distingnished, 


N, 
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Per Karamat Hussain, Je 
The term ‘statement’ is of more genoral io. than 


-~ the term ‘writing’. Tho. former in the absence of 


anything tothe contrary may include oral and written 
statements both but the lnttercan by no possible 
stretch of its meaning include an oral statement. If’ 
the legislature chooses to replace aterm of a more 
general import by a termofo less general import, 
Courts, by the canons of interpretation, are bound 
to give effect’ to the cange. When tho language of 
a statute is not only plain but admits of but one 
meaning, the task of interpretation can hardly be said 
lo arise. When once the intention of legislature is 
plain, itisnot the province of n Court to scan its 
wisdom or its policy. Its duty is not to make tho 
law reasonable but to expound it as it stands accord- 
ing to the real sense of the words. 

Section 91 of the Evidence Act has no application 
to an oral atatement made to an investignting police 
ooer for itis nota matter which is required by law 
to be rednced to the forin of a document. 

, Reg. v. Uttamchand Kapoor Ohand, 11 B..H. C, R. 
120, Empress v. Kalicharan and Chunari, 8 O. 154, 
followed. 

An entry in the diary of a police oficer, correctly 
speaking, is not the statement, either oral or written, 
of thé witness for any legal purpose. 


Criminal appeal against an prder of the 
Sessions Judge, Meerut. 

Mr. Ross Alston, for the Appellants. 

Mr. Ryves, Advocate-General, forthe Crown. 

Judgment. 

Knox, J.-Rustam Ranghar, Pirthi, Mithani 
and Hoshnak Rajput have been convicted of 
the wilful murder:of one Anup Singh and 
sentenced to death. The case has been sub- 


‘mitted to us for confirmation of the sentences 


“and with him was the prisoner Rustam. 


of death by the Additional Sessions Judge 
of Meerut. We have also before us -a petition 
from Jail sent in by Rustam. Pirthi, Mitban 
and Hoshnak havg had their cases laid be- 
fore us by learned Counsel. The case for the 
prosecution has been very fully and carefully 
set out by the learned Additional Sessions 
Judge in his judgment, and we do not propose 
going into the facts of the case. We agree 
with the learned Additional Sessions Judge 
that it is beyond doubt that Anup Singh was 
murdered on the lOth of August, 1909. The 
Medical evidence shows that death was due 
to wounds on the neck which had divided the 
trachea and-gullet and severed the vessels 
on both sides of the throat. Evidence’is given 
by one Bijai Singh to the effect that on the 
9th of August, he saw Anup Singh riding 
close by the spot where he was ploughing 
te FO) 
far as the record shows that was the last 


“time when Anup Singh was seon alive by 


any person or persons except those who 
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‘murdered him. We have also the evidence 
given by one Radha, n boy 12 years of age, 
-whose attention was called on the same day 
seeing 4 men standing at the corner of the 
sugarcane field where he was grazing his 


cattle. He noticed that they had a fifth man: 


down onthe ground. He went to see what 
was happening but was driven off by a man 
who threatened him with a lathi. He swears 
that Rustam wasthe man who ran to beat 
him. He also says that Rustam was pressing 
the throat of the man on the ground. He 
identified Rustam out of a number of other 
persons at the jail and so far as we cm 
judge, his evidence touching this matter may 
be received without a doubt as to its accuracy. 
In addition to this we have two statements 
made by the accused Rustam himself. The 
first was made on the 2lst of August 
1909. Inthis statement ho tells ns that he 
had passed Bijai Singh Jat at the time he 
was with Anup Singh. Shortly after he says 
that the other accused in Coert joined him, 
that one of them Hoshnak caught Anup Singh 
by the leg, gave him a jerk and brought him 
off the pony he was riding. He says that 
Hoshnak took ont a knife and passed it 
across the throat of Anup Singh, while he 
and the accused Mithan caught hold of Anup 


Singh’s legs. On the 16th of September, ho’ 


clearly admitted that he was-oneof the four 
persons who killed Anup Singh. It is true 
that he afterwards withdrew these statements. 
After examining his statements carefully we 
see no reason to believe that his first state- 
ments were either tutored statements or made 
under any illegal influence. The learned 
‘Additional Sessions Judie and the Assessors 
were satisfied upon this evidence as to the 
guilt of Rustam and we think rightly satis- 
fied. The murder wasa deliberate and cold 
blooded murder and without any extenuating 
circumstances. We dismiss the appeal of 
Rustam, confirm the conviction and sentence, 
and direct that the latter be carried ont 
according to law. 

There remain the cases of the accused 


Pirthi, Mithan and Hoshnak. The learned - 


Sessions Judge convicts these three men upon 
the confession of Rustam which he accepts 
ag undoubtedly trae. He holds that the 
confession has been corroborated as regards 
these three men by the evidence of Bijai 
Singh, the herd boy. Radha and Jhandu and 
the witnesses Harbhujand Ganeshi Kumarhin, 
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He thinks the last mentioned witnesses are 
all of them corroborated as to their state- 
ments and that these statements can be 
corroborated by the evidence of the Sub- 
Inspector Sant Singh. We are not as strongly 
impressed by the confession of Rustam as 
the learned Jadge appears to have been. The 
learned Judge looks upon the confession a8 
a confession of which Rustam unbosomed 
himself eagerly ‘and impulsively. The Sab- — 
Inspector says that when Rnstam came 
before him on the 20th of August, he at once 
poured over his story as though to relieve his 
mind. It is significant, however, ‘to find that 
the Sub-Inspector did not consider the evi- 
dence sufficient against the others. The state- 
ment made the following day before the 
Magistrate is undoubtedly a long and detailed 
statement but it is noteworthy that the 
part which Rustam assigns to himself in the 
transaction is what many persons in the. 
same condition as himself do look upon as a 
minor part on such a transaction. It was 
according to him Hoshnak who took out the 
knife and actually cut Anup Singh’s throat, 
It was Pirthi who held down Anup’s head 
in order to allow the throat to be cut. Rustam 
ond Mithan, according to Rustam, merely 
caught hold of Anup’s legs to prevent him 
struggling. Itis difficult also to understand 
how, even under the circumstances described 
by Rustam, Hoshnak at any rate, if not 
Pirthi, could have avoided being stained with 
blood. The moment the throat was cut, blood 
must have spurted up and no amount of 
subsequent ‘covering would affect that first 
rash of blood in any way. When we come, 
however, to consider whether there is any 
evidence on the record which corroborates 
the particular portion taken in the transaction 
by each of the accused individually, we are 
face to face with fresh difficulties. The 
witness Radha identified Rustam but none of 
the other accused, and in his statement 
Radha saysthat it was Rustam who was press- 
ing down the man’s throat. Two men he says 
were sitting on the fallen man, and two were 
standing, andthe man who had fallen was 
moving his legs about, but his hands were 
held down. Hisreason for identifying Rustam 
was that he was the man who ran forward to 
beat him and so frightened him off. The second 
witness Jhanda, also’ a herd boy but 
apparently an older boy than Radha, came to 
the spot just as Radha did and according to 
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him it was the man who had the knife in his 
“hand ‘who ran after him. If Rustam is correct 
that-man would be Hoshnak, and it was 
another man who ran to Radha. The only 
further corroboration that can be got from 
any of the witnesses above mentioned is that 
there were four men who were that day 
running away from where the body was found 
or were somewhere nearthe body at about 
the time when it was foond. > 

n & case of this kind the question of motive 
is also one that cannot be lost sight of and as 
regards the three men, whose cases we are 
now considering, nothing has been. proved 
that can in any way be considered an ade- 
quate motive for the murder of Anup Singh. 
In the case of tho witness Bijai Singh the 
only corroboration that his statement gives is 
so faras Rustam is concerned.’ He gives no 
evidence thatin any way touches the other 
three accused. Itis also noteworthy, though 
the matter is of minor importance, that on 
the 21st of August, Rustam stated that it was 
Hoshnak who pulled Anup off his horse, 
whereas on the 16th of September, he saya 
that this act was done by the accused Pirthi. 
There is also another remarkable feature in 
the statement of Rustam, He tells us that 


the enemies of Anup were Mula and Parsa, 


and Mula and Parsa promised to give him 


, Rs. 200 if he killed Anup. He leaves us under 


the impression that he was in fact detailed for 
the purposes of this murder by the bribe of 
Rs. 200. He introduces Pirthi, Hoshnak and 
Mithan quite suddenly. It is not likely that 
if the four men were to be concerfied in” the 
murder, there would not have been some 
previous council heldby them, some introduc- 
tion of the three men to Rustam as persons 
who were to assist him in this foul deed. All 
he says is that “On Monday we started from 
~ Mulehra by.the way leading to Mansnrpur. 

There were 4 men in all, namely, Pirthi, 
*Hoshnak, Mithan and myself. ” When they 
did.not find Anup on Monday, they came 
again on Tuesday, thesame four men. Rustam, 
he says, went ahead, the other three remain- 
ing behind. There would be 'no difficulty in 
Rustam having invented any threa persons to 
take part in this transaction, for he leaves us 
without any data by which we can in any 
way test the association of these three men 
with this murder. The men concerned might 
have been Mula and Parsa, or they might 
have been any other persons, They may. not 
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have been three. All this part of the case 
is left in obscurity. We consider it too 
dangerous to act upon Rustam’s statement 
alone and to say ~that these three persons 
were associated with Rustam in the murder, 
or that there were three persons so associated. 
It is true that the.boys Radha and Jhandu 
do so far bring the case nearer that they are 
positive that there were fouar men concerned 
in this murder. But even if we take their 
evidence to be absolutely accurate, we are 
still left with the difficulty that they were 
unable io identify any `of the three men. 
Jhandu in his statement in the Court of 
Session says that he recognized Mithan as 
one of the four, but we haveno doubt that 
this evidence is utterly untrustworthy. He 
had an opportunity tp identify Mithan when 
the four accused together with other perrons 
were drawn up for the purpose of identifica- 
tion, t.e., oa the 28th of August. We do not 
believe him when, after. being unable to 
identify any one on the 28th of August, he, 
on or about the 16th of September, identified 
Mithan as the man who ran at him with & 
litki. Moreover it it be true that it was 
Mithan who ran to him with a lathi, he, 
fails to corrobotate Rustam upon this very 
important point that. it was. Hoshnak who 
held the knifeand cut Anup’s throat. The 
learned Sessions Judge attributes same value 
to the stitement of the thanadar, who stated 
in answer to questions put by the Court as 
follows: Bijai Singh told me that he had 
seen Rustam going along with Anup Singh 
on the day of the ocenrrence.on the rajbaha 
bank near Johre. Radha said he was graz- 
ing cattle and saw four men beating a man on 
the rajbaha patti, Jhandu said the same 
thing, said he was grazing cattle with'Radha.” 
As justification for his: view that these 
statements are admissible, the learned | 
Judge refers us to the case of Fanindra 
Nath Chatterji v. King-E’mperor (1). Even 
if we accept. what was laid down in 
that case, all thut the statements can be used 
for is by way of corroboration of this one 
fact that on a particular day the witness 
mentioned made‘to him, the thanadar, certain 
statements relating to facts relevant to the 
investigation. The thanadar's evidence is of 
course no corroboration of the facts stated by 
the witness either to the thanadar or in Court 


aod the value of the thanadar’s statements 
(1) 86 C. 281 ; 13 0 W. N. 197;5M. L. T.97;90 
I, J, 199; 9 Cr. IA J. 452; 1 Ind, Cas. 970, 
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in this particular case may be judged from 
this. Bijai Singh says on oath in the Court 
of Session: “I told the darogha, and Rahman 
the Mukhia and cthers- I did not know.” The 
thanadar tells us that Bijai Singh told him 
that he had seen Rustam going along with 
Anup Singh on the day of the occurrence on 
the rajbaha bank near Johra. It is difficult to 
see how the statement made by the thanadar 
can be corroboration of a statement which 
the witness himself says he never did make 
to the thanadar. I mention this simply to 
show of what little use testimony of this 
kind is ina case while the danger of it is 
enormous. Sub-Inspectors are after all human 
beings. They consider it of vital importance 
when a crime has been committed to ascertain 
who committed the crime. Before their eyes, 
as they conduct investigation those facts 
become large which seem in their view to 
connect certain persons with the crime. 
Other facts at the time which did not so con- 
nect the case with the accused persons impress 
themselves so little upon tbeir minds that 
either they do not record them at all, or if 
they do record them, not intentionally 
perhaps, in such a way that they seem to 
point in the same direction. No one who has 
experience of these matters can for a moment 
hold the view that a thanadar when he takos 
down statements made before him takes down 
the tpsissimaverba used by witnesses. What he 
- takes down is more or less the general reault 
(matlab) as it appears to him of the statements 
made by the witnesses. The statement is as n 
rule never read byer by him to the maker of 
it and indeed he‘would bea bold. man who, 
surrounded by police officers, would, if the 
statement was read over to hii venture to 
say that thethanadarhad incorrectly recorded 
what the thanadar thought that the witness 
had said. But the real danger is that in 
order to get corroboration of the fact that 
goon after an event occurred a witness made 
to the thanadar a statement which he makes 
in Court, a mass of matter is introduced 
which sometimes With Judges and often:with 
assessors ranks as evidence. 

It is true that section 162 of Act No. V of 
1898 when amending the law so amended it 
as to make ib open to the construction put 
upon it by the learned Judges of the Calentta 
High Court. But can we legitimately infer 
that while the writing in the special diary or 
in the police cflicer’s note book cannot be 
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used as evidence, the statement which the 
same police officer thinks that he heard a 
witness say monthe before the trial it may 
be and after many other investigations have 
intervened to blow the accuracy of his memory 
on the point, based upon his notes made at 
the time, may be used as evidence against 
the accused? Speaking for myself I feel that 
when a police officer makes use of a writing 
whether in the special diary or in a separate 
piece of paper to refresh his memory and on 
the strength of it deposes to what he states 
was a statement made by a witness to him, he 
is in reality using that writing which he then 
made as evidence against the accused, and 
that the Court which accepts the statement 
made by the police officer in such circum- 
stances, whether it be upon the basis of sec- 
tion 157, Evidence Act, or otherwise, is really 
using that writing as evidence against the 
accused. It appears to me to be little more 
than a verbal quibble to say that the writing 
itself, which after all, apart from law, is the 
stronger evidence, may not be used as evidence 
against the -accused, but the words of the 
police officer who may even at that moment 
be misreading what be wrote, or reading into 
ib matters that he thinks were stated to him, 
ig evidence against the accused. 1 cannot 
bring myself to think that this was the 
intention of the legislature. I know that as 
stated in Maxwell on the Interpretation of 
Statutes (Third Edition p. 30) a literal con- 
struction ot the words used in an Act hasin 
general prima facie preference but in order 
to arrive at the real meaning of thore words 
16 is equally necessary to get the exact aim, 
scope and object of the law, to consider what 
was the law before the Act was passed, what 
was the mischief or defect for which the law 
did not provide, what is the remedy provided 
and the reason for the remedy. The law be- 
fore the Act was passed would, even the 
learned Judges of the Calentta High Court ° 
admit, have been against the nse of such 
statement as evidence. I cannot find that 
there was any, the law did not provide. I 
cannot find anything to justify the belief 
that the remedy for some unknown mischief 
or the reason for the remedy was, while 
excluding the writing, to make it possible, by 
what I have before called a merely legal 
quibble, to allow the statement contained in 
such writings to be used as evidence in this 
round-about method,. namely, excluding 
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the writing itself bat allowing. the . police 
officer to take the writing in his hand -and to 
read it ont sentence by sentence, and so 
enable it to be used as evidence against the 
accused. It is not enough to say that the mere 
use of it as corroboration does not amount 
fo such use. If the testimony of the witnesses 
is sufficient as it stands, it needs no corrobora- 
tion. Its value against the accused is its value 
ase stands. 

f itia corroborated that value is undoubt- 
edly increased. The result is that, with all 
“due respect to the learned Judges of the 


Calcutta: High Court, I hold the view that- 


the general provisions of the Evidence Act, 


contained i in gection 157, are controlled by fhe 


special provisions of section. 162, Criminal Pro- 
cedure Code, which followed it and which is 
a special enactment as against the wider and 
more general enactment inthe Evidence Act. 
I say nothing about statements which have 
not been taken down in writing noram I at 
the present moment considering the more 
difficult question, mz, when a police officer 
makes’ no use of statements recorded in 
writing bat deposes to former statements 
which he says were made to himby witnesses 
when he was investigating an offence. In any 
case the value of such testimony is so small 
- as to make the use of ita very heroic ‘remedy, 
to be used possibly if the statements of the 
witnesses have been deliberately attacked 
by the defence and a suggestion has been put 
forward that they are telling a concocted 
story. Inthe present case, the Sub-Inspector 
did use his diary and as I have already said 
used the writing as evidence and the Court 
in its judgment has made use of that writing 
against the accused. 

Karamat Husain, J.—I am at one with my 
learned colleague in confirming the sentence 
passed upon Rustam and in allowing the ap- 
peals of Mithan, Pirthi and Hoshnak. With 
"great respect to my learned colleague, I find 
myself unable to agree with him in the inter- 
pretation put upon section 162 of the Code of 


Criminal Procedure (Act No. V of 1898). Sec-. 


tion 162 of the old Code of Criminal Pro- 
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In interpreting the section, the Bombay 
High Court i in Imperatriz v. Jijibhat Govind 
(2) said: “We note for the information of the 
Joint ee Judge that the procedure 
followed by him in admittingas corroborative 
evidence against the accused all the state- 
ments, (Exhibits 32-42) made by the wit- 
nesses to the police was distinctly opposed 
to the provisions of the law on this behalf 
and the rulings of this Court in Queen- 
Empress v, Sitaram Vithal (3) and also 
Raghuni Singh v. The Empress (4). The 
positive prohibition under section 162, 
Criminal. Procedure Code, cannot be set aside 
i reference to section 157 of the Evidence 

et.” 

The Calcutta High Court in Queen-Hmpress 
v. Bhatrab Chander Ohuckerbulty (5) took 
the same view and held that the general 
provisions of section 157 of the Indian 
Evidence Act of 1872, were overridden by the 
special provisions of section 162 of the Code 
of Criminal Procedure. Banerjee, J., said: “In 
support of the fourth ground it is urged that 
by section 187 of the Evidence Act the 
testimony ofa witness may be corroborated 
by any statement made by him- relating to 
the same fact at or about the.time when the 
fact took place or before any authority legal- 
ly competent to investigate the fact, and that 
the previous statements made by the witnesses 
to the Police, were, therefore, admissible in 
evidence. Bat section 157 of the Evidence 
Act which lays down the general rule must 
be taken subject to the exception contained 
Ay section 162 of 
the Code of Criminal Proced ti re which makes 
statement to the Police other than dying de- 
claration inadmissible in evidence against the 
accused.” The term statement’? in section 
162, notwithstanding the fact that it might 
have been taken to mean the statement Fe- 
duced to writing, was taken to include an “oral 
statement” inordertu give a reasonable mean- 
ing to the term employed by the Legislature. 

‘The language of section 162 of the present 
Code of Criminal Procedure has been materi. 
ally changed. 


cedure (Act No. X of 1882) was as follows:— ‘bi is:— 


“ND statement other than a dying declara- 
tion made by any person to a police officer in 
the céurse of an investigation under this 
Chapter shall, if reduced to writing, be signed 
by the person making it or be used as evidence 
against the accused,’’. 


> 
| 


“No statement made by any person to a 
police officer-in the course of an investi- 


» gation under this Chapter shall, if taken down 


(2) 22 B. 598. (8) 11 B. 657. 
(4) Second Appeal No. 591 of 1896. 
(5) 20, W. N. 702, 
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in writing, be signed by the person making it: 
nor shall such writing be used in evidence.” 
‘The material change in: question is the 
substitution of 2 Ruch writing’ for “ state- 
ment”. 

In interpreting section 162 of the present 
Code of  Oriminal Procedure (Act No. 
V of 1898), the Calcutta: High Court in 


Fanindra Nath Banerjee .v. King-Emperor (1), ‘ 


according to the head-note, comes to the con- 
clusion that sechion 162 of, the present 
Oriminal Procedure Code (Act No. V of 1898) 
prohibits the record of the statement of a 
witness taken undersection 161 as evidence 
but does not override the general. provisions 
of the Evidence Act as to proof of such 
_ statement by oral evidence, and such state- 
' mentis admissible under section 157 of the 
' Act in corroboration of the evidence of the 
witness given at the trial. The learned Judges 
gay:—- The point may be shortly summed up 
thus. Section 157 of the Evidence Act allows 
the statement by way’of corroboration to be 
proved. Section 162 of the Criminal Procedure 
Code, now in force, enacis that if any such 
‘statement as now under consideration is taken 


down in writing, the writing cannot be used as- 


evidence. If it be said that it is a refinement 
“to hold that the writing cannot be admitted, 

but that the statement, if not reduced to 
- writing, can, theanswer is that the Legislature 
has chosen to alter its language in section 
162 of the present Criminal Procedure Oocde, 
drawing à distinction between the statement 
and the writing.” - 


aI fully agree. with the. learned Jadges- 


of the Calentta High Court in the view 


that section 192 of ithe present Code of — 


Criminal Procedure prohibits the use of 
“ such writing” as evidence but not the use 
of the oral statement made by a witness to the 
investigating police officer. No one can doubt 
that the term. “statement” is of a more general 
import than the term “writing”. The former 
in the absence of anything to the contrary 
may include oral and torttten statements both: 
| but the term writing can by no possible stretch 
of its meaning include an oral statement and 
if the Legislature chooses to re-place a term 
of n more géneral import by a term of a lens 
general import, Courte. by the canons of 
interpretation, are bound to give effect to 
the change and to hold that the prohibition is 
limited to tha term of the less general import 
je. to “writing.” 
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If the term “writing” were ambiguous 
and were applicable to oral statements, a 
Court would have done well to hold that the 
nse of oral statements is prohibited; but when 
the term writing cannot include* oral state- 
ments, a Court is helpless. The following are - 
some of the canons of interpretation’ which 
1 quote from Maxwell on the Interpretation 
of Statutes pp.-4, 5, 4th Ed.: 

“When the JANGAN is not only plain but 
admits of but one meaning, the task ” of 
interpretation can hardly be said to arise, It 
is not allowable, says Vattel, to interpret 
what has no need ofinterpretation. Absoluta 
sententia exposttore non indiget. Such language 
best declares without more the intention of 
the law-giver and. is decisive of ita The Legis- 
lature must be intended to mean what it has 


_expressed and consequently thereis no room 


for construction. Where by the use of clear 

and unequivocal language capable of only one ` 
meaning, anything isenacted by theLegislature, . 
it must be enforced even though it be absurd 
or mischievous. If the words go beyond what 
was probably the intention, effect must never- 
theless be given to them. They cannot be con- 
strued contrary to their meaning as 3 embracing 
or excluding cases merely becanse no good 
reason appears why they should be excluded 


_or embraced. However unjust, arbitrary or 


inconvenient the intention conveyed may. be, 
it must receive its full effect. When once the 
intention is plain, it is not the province ofa 
Court to scan its wisdom or its policy. Its 
duty is not to make the law reasonable but 
to expound it asit atands according to the 
real sense of the words.” 

I am fully alive to dangers of the view 
that section 162 of the present Code of Crimi- 
nal Procedure does not prohibit the use as 
evidence of-the oral atatements made by a 
witness to police officer in the course vf an 
investigation. Those dangers have been so 
well set out by my learned colleague in his” 
well-considered judgment. They, however, 
show that the present law is highly unsatis- 
factory and calls for immediate amendment, 
They are not to make a Court hesitate in 
givingto the term ‘writing’ in section 162 
of the present Code of Criminal Procedure 
the only meaning which can be given to it. 
The time that intervenes between the bappen- 
ing of an event and the deposition of a witness 
as to that event may affect the’ weight of the 
testimony but not its admissibility. 
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' The fact that it was not the ‘intention of 
the Legislatare to alter the law on this point, 
which prohibited the use of the statements 
of witnesses made to the investigating police 
officer, cannot also be taken -into considera- 
tion in construing section 162 of the present 
‘Code. A portion of the head-notein Norendra 
Nath Sircar v. Kamal Basini Dasi(6),is as fol- 
lows :— The object of codifying a particular 
ranch of the law is that on any point speci- 
ally dealt with, the law should thenceforth 
e asdertained by interpreting the language 
used in that enactment instead of as before 
searching in the authorities to discover what 
may bə the law as laid dawn in prior deci- 
sions. The language of such enactment mast 
receive its natural meaning without any 'asg- 
sumption as to its having probably been tho 
intention to leave unaltered the law as it 
existed before.” In my opinion, section 162 
of the present Code of Criminal, Procedure 
prohibits the use ag evidence of- such writ- 
ing” ' only but does not prohibit the nse as 
eviden¢e of oral statements made by witnesses 
to an investigating police officer and, there- 
fore, there is no conflict between that section 
and section 157 of the Indian Evidence Act 











in respect of oral statements made. by witness ` 
to antinvestigating police officer. It follows: 


that the use as evidence for corroboration, 
- ander section 157 of the Indian Evidence Act, 
of an-oral statement, not taken down inwriting 
by the police officer, is not prohibited by the 


~ . section. I goa step farther and say that the’ 


use as evidence of anoral statement made by a 
witness to the police officer for corroboration 
even when it is taken down in writing by 
him is not prohibited by the section. It may 
be said that to draw a distinction between 
the “writing” and the ‘‘statement” taken 
down in writing by the police officer is a dis- 
tinction of form rather than of substance [see 
, the remarks of Beaman, J., in Emperor v. 
Narayan Raghunath Patki (7).j The answer 
to this is that the Legislature 
amending section 162 of the Code of Criminal 
Procedure, chosen to substitute “writing” for 

“statement” and a Court cannot say that it is 
done for the sake of mere variety in form 
without intending a change in substhnee. 
The act of legislation is too solemn for-such a 
anpposition. Legislators do not play with the 


lifeand property of people byaplay upon words. 
(6)-28 C. 663; 23 I. A 1 
(7) 32 B. lilat p. 141; TF, L. R. 788;60r.L J. 
164; 2 M. L. T. 414 
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In discussing the non-applicability of sec- 
tion 91 of the Indian Evidence Act to an 
oral statement made by a witness to a police 
officer and entered by him in hisspecial diary, 
I shall show that the distinction between the 
oral statement made by the witness and the 
entry inthe diary is a distinction in sub- 
stance, 

The argument that the use of an oral state- 


. ment made by a witness to an investigating 


police officer when reduced to the form of a 
document is inadmissible by section 91 of 
the Indian Evidence Act is not free from 
flaws. The argument in the first place caunot 
establish that section 162 of the present Code 
of Criminal Procedure prohibits the unse ofthe 
oral statement made by a witness to the 
investigating officer and that is the point in 
question. In the second place, section 91 of 
the Indian Evidenco Act has no applica- 
tion to an oral statement made to an in- 
vestigating police officer for itis not a matter, 
-which is required by law.ta De reduced to 
the form of a document [see Reg. v. Uttama- 
chant, Kapoor Chand(8), Empress v. Kaltcharan 
and Ohunari(9) |. In the third place, the entry 
in the diary of the police, officer, correctly 
speaking, is not the statemont, either oral or 
written, of the witness for any legal purpose. 
It is by a habit of thought induced in those 
who have constantly to deal with the depəsi- 
tions of witnesses that the entry in diary is 
mistaken for the statement made by a witaess 
by the application of the term “statement” to 
such entry in ordinary pavlance. This calls 
for some elucidation. No ong ean doubt that 
speech and writing are two ‘distinct objective 
entities perceptible by two different senses. 
Speech is heard by the ear and writing is 
seen by the eye. A deaf person is not a 
possible witness to a speech nora blind person 
to a writing. Both are means for expressing 
ideas. A. may state orally that a certain 
event happened or may writethatit happened: 
but in order to’constitute the oral or the 


‘written statement of A to be his act in the 


eye of the law, it must have been made with a 
consenting mind as his own juristic act. If 
A while asleep says that he saw B kill C 
with a sword, the statement is not his oral 
statement against Bin the same way if A 
while hypnotised writes a promissory-note 
that note ia not A’s writing to prove the 
debt. In legal transactions one man by means 


: (8) 11 E. H. O. R. 120. (9) 8 C, 154, 
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of agency can adopt the act of another as his 
‘own. In a case of oral statements as juristic 
acts, this is not usyal but in case of writing 29 
a juristic actit is Very common. B. may 
write a letter for A. The letter is the act of 
B and not of A but A isallowed by law to 
adopt thatletter as his own act. This, however, 


cannot take place unléss A with a consenting. 


mind accepts that letter to be his own 
juristic act. Apply these general remarks to 
-the point in question; it is evident that the 
entry in the diary is the act of the police 
officer and that act can only become the act 
of the witness if he witha consenting mind 
adopts it as hid own act. The point may be 
considered in another way. A makes an oral 
atatement within the hearing of B, C and D. 
The oral statement of A under section 3, 
illustration (c) of the Indian Evidence Act is 
a fact and by section 60 of that Act ib must 


be proved by direct evidence which is the 


statement by B, Cand D that they heard A 
- gay so and so. Now suppose that when A made 
that oral statement, B took it down in writing. 
Can B be allowed when called as a witness 
to prove the oral statement made by A with- 
in his hearing to produce his own writing 
and to depose that this i is the statement which 
A made? In my.opinion he cannot be allowed 
to do.so to prove the oral statement made to 
him by A. That writing is not what B heard 
and is not the act of A. It can make no differ- 
ence if B happens to be an ‘investigating 
police officer. If he is called to prove an oral 
statement made t>’him by A, his direct 
testimony will ba the statement that he 
heard A BRY 80 and so and. his entry in ‘the 
diary will in no way be regarded as the act of 
A which is sought to be proved. 


The case of a statement made by a a witness 
before a Court is different. His oral statement 
is required by law tobe reduced to the form 
ofa document and that writing which in fact 
ig the.act of the presiding officer of the Court 
‘is, in consequence of the consent of the wit- 
ness, deemed to represent his own oral state- 
ment and is his own juristio act. In Bhulat v. 
King- Emperor(10), certain remarks are against 
the view that there is 2 distinction in sub- 
stance in “writing” and ‘statement’ but the 
‘question that under section 162 of the present 
Code of Criminal Procedure the police officer 
can be called as a witness to depose to what 


_ (10) 18 O. 0. 7; 5-Ind. Cas. 857, 
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was stated to hin. by a witness is left open. 
vee of'the learned Judges says:— 


“Whether it is permitted under.the law as 
it stands now to defeat the policy under which 
statement in writing of the witnesses to the 
police cannot be admitted except for the ‘sole 
purpose mentioned in section 162 of the Code 
by calling in the police officer ‘to depose to 
what was stated to him from his recollection, 
it ig not for me to decide in this case, as 1 
have already shown that in this:case the 
police officer deposing to those statements was 
allowed to refresh his memory by referring to 
this diary and thus practically to put in the 
contents thereof— 
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The question is whether the provisions of 
section 161 of the Evidence Act or of section 


- 162 of the Criminal Procedure Code, are to 


prevail in this case. [think the provisions of 
the latter statute which is a special statute 
dealing with such statement ‘should, prevail.” 

For the above reasons, I hold that section 
162 of the present Code of Criminal Procedure 
probibits only the use asevidence of the writ- 


‘ing which records the statements of the wit- 


nerses made to the investigating police officer, 
that that section, so far as oral statements of 
the witnesses are concerned, is not in conflict 
with section 157 of the Indian Evidence Act 
and those oral statements made to the police 
officer may beproved by calling bim as a wit- 

ness in order to corroborate the testimony of ` 
the witnesses, 

By true Court.—Theresualt is that we allow 
the appeals of Pirthi, Mithan and Hoshnak, set 
aside their conviction and sentences and direct 
that they be released and if on bail that the 
bail bonds be discharged. 

The apppeal of Rustam is domisi: The 
conviction and sentence . passed upon him are 
confirmed, and it is directed that the latter be, 
carried out according to law. 

Appeal dismiseed. 
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: CALCUTTA HIGH COURT. 
Reauvrar Civin Arpegan No. 117 oy 1908. 
December 15, 1909. 
Present: -—Mr. Justice “Mookerjea and 
‘Mr. Justice Tennon. 
MOTI LAL GHOSH—P arntirr— 
‘ APPELLANT 
versus 
GLRISH CHANDRA GHOSH AND OTHERS— 


, DEFENDANTS — RESPONDENTS. 
Rartitioi suit for-—Ministerial act—Aleaaurement of 


plots—Delegition of power— Whether entire proceed- : 


ings void-—Costa—Principle of assessment. 
When a joint judicial aot is to be done, it ought to 
be done by the parties jointly; but thia principle has 


noapplication when the act is of a ministerial’ 


character. 

Stalworth v. Inns, 13 M and W: 466; 2 D. and L. 
429; 14 L. J. Ex. 81; 9 Jur. 285, followed. 

Therefore, the proceedings before Commissioners, 
appointed- in a partition suit, are not vitiated in their 
entirety by reason of the failure of one of the 
Oommissioners to be present when measurements 
were taken in “respect of some of the plots. 

In a suit for partition, in so far as the costa up to 
the stage `of the preliminary decree are concerned, the 
parties must pay their own costs. In so far asthe 
costs subsequent to the preliminary decree and up to 
the stage of the final decree aro concerned, the costs 
must be borne by the parties in proportion to thoir 
respective shares. 

Dildar v. Bhawani, 6 O. L. J. 642; 34 O. 878, 
followed. 


Appeal from the decree of the second Sub- 
Judge of Hooghly, dated December 19, 1907. 

Babus: Shamatul Ohandra Dutt and Satish 
Chandra Mukherjee, for the Appellant. 


“Babus Shib Chandra -Palit, Upendra Gopal >` 


Mitra and Dwarka Nath Mutter, for the Re- 
spondents. 


Judgment.—lIn this.appeal, we are 
invited by the plaintiff, in an action for 
partition of jointfamily properties, to set aside 
“the final décree on the ground that tho pro- 
ceedings of the Commissioners, who were ap- 
pointed by the preliminary decree to effect a 
partition, were irregular, and ought not to 
have been made the foundation of the judg- 
ment of the Court. Weare also invited, if 
this fundamental objection fails, to modify 
the final decree on four subsidiary grounds, 
namely, first, that the valuation of the tank 
included in plot No. 85 has been determined 
upon an erroneous principle, secondly, that each 
of the plots Nos. 35 and 37 should not have 
been divided between the plaintiff and the 
third party defendant, but one plot might have 
been given to each of these contesting parties ; 
thirdly, that the parlition of the dwelling 
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house is not complete inasmuch as certain 
walls common to two adjacent rooms have 
been left joint; and fourthly, that plot No. 60 
It has finally 


18 ambiguous and that clear directions ought 


. to be given in this- respect. 


- In so far as the substantial question of law 
raised inthe appeal is concerned which goes 
to the root of the matter, we are of opinion 
that the appellant cannot possibly succeed. 
Our attention has been invited to the state- 
ment-in the judgment of the Subordinate 

“Judge that it was conceded before him that 
one of the two Commissioners was not present 
at the time of the measurement of some of 
the plots, and on this basis it has been 
argued that the proceedings before the Com- 
missioners were vitiated in their entirety. An 
attempt has also been made, for the first time 
in this Court, to show that on other occasions 
also, the Commissioners did not act jointly. 
For instance, it has been argued that their 

- proceedings and diary show that evidence was 
on certain dates recorded by one of the Com- 
missioners alone. We are unable, however, to 
hold that there is any forcein this last con- 
tention. The presumption is that the Com- 
missioners acted jointly and regularly, and 
if their proceedings are sought to be invali- 
dated on the ground that in any particnlar 
matter they did not act jointly, the allegation 
ought to be specifically made and established. 
[Browe v. Kingsley (1); Yates v. Russell (2)}. 

The proper course for the appellant was 
to have the Commissioners examined so that 
the Court might ascertain beyond the 
possibility of dispute the manner in which 
the evidence was taken and the proceedings 
were generally conducted. We must, there- 
fore, deal with the case on the assumption 
that the only irregularity which has been 
proved is that one of the Commissioners was 
absent when some of the plots were measur- 
ed by his colleague. The learned Vakil 

‘for the appellant has contended that this is 
sufficient by itself to vitiate the entire proceed- 
ings; andin support of this view, he has 
relied upon the cases of Intille v. Newton (3), 
and Inve Plews and Middleton (4). These 
cases affirm the doctrine that where more 

E 1 Johnson 884. 

o 17 Johnson 461, 


9 Dowling 487. ' 
(4) 8 Ad. & Hl. (x. 8.) 846. 
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arbitrators than one are chosen, even though 
a majority may decide, each must act person- 
ally in the performance of the duties of his 
office as if he were the sole arbitrator; in other 
words that all of them must be present 
throughout every meeting during the pro- 
ceedings until the award is made becanse the 
parties are entitled to the benefit of the 
judgment and influence of each one, and, a 
neglect or refusal on the part of any one to 
act renders the award, made by the others, 
invalid. The respondent has not controvert- 
ed this position which is, indeed, supported 
by cases of thé highest authority. [In re 
Beck anu Jackson (5), Morgan v. Bolt (6), 
Goodman v. Sayers (7 ); Stalworth v. Inns (8), 
In re Lord and Lord (9), Dalang v. Matchett 
(10), White v. Sharp (11) and Peterson v. 
Ayre (12) |. Butit has been argued on be- 
‘half of the respondent that thereis œ clear 
distinction between acts which partake of a 
judicial nature and acts of a ministerial 
character, and that in so far as acts of the 
latter description are concerned ib 18 open 
to one of the arbitrators or Commissioners, 
appointed to effect a partition to delegate 
his functions to his colleague and in fact to 
a stranger. In support of this position re- 
liance has been placed upon the cases of 
Stalworth v. Inus (8), Battye v. Gresley (13), 
and Buta v.. The Municipal Oonmitiee of 
Lahore (14).‘In our opinion the argument 
advanced on‘behalf of the respondentsis well- 
founded and must prevail. In the cases last 
mentioned, their Lordships of Judicial Oom- 
mittes observed that there is no doubt that 
an arbitrator may delegate to a third person 
‘the performance of acts of a ministerial 
character, and it follows that if it is com- 
petent to him to do so, there isno reason why 
a Commissioner appointed to effect a parti- 
tion should not delegate to his colleague 
the performance of a ministerial act of similar 
nature. To puttbe matter in another way, as 

(5) (1857) 1 €. B. N. S. 695. 

6) (1863) 7 L. T. N. S. 671;11 W. R. 265. 

(7) 2 Jac. M. & W. 249; 22 R. R. 112. 

(8) (1841) 19 M. & W. 466; 2 D. & L. 428; 141.7. 
Ex. 81; 9 Jur. 285. 

(9) (1855) 108 R. R. 536; 6 E. & B. 404, 

(10) Wilbs 218. 

(11) (1844) 12 M. & W. 7121 D.& L. 1089;1 Car. 
& K. 348; 18 L. J. Ex. 215, 8 Jur. 344, - 

(12) (1855) 15 0. B. 724; 23 L. J. C. P. 129; 80, 
L. R. 722, 2 W. R. 378. (13) 8 East 816. 

(14) 29 C. 854; 7 O. W. N. 82; 4 Bom. L. R. 678; 
87 P. R. 1802 (P. O.) | 
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Pollock, ©. B. observed.in Stalworth v. Inns 
(8), when a joint judicial act is to be done, 
it ought to be done by the parties jointly; ` 
but this principle has no application when 
the act is of a ministerial character. In 
the case before us the accuracy -of the 
measurements, taken by one of the Com- 
missioners ard accepted as correct by 
his colleague, has not been challenged. We 
are unable to hold under these circumStances 
that the proceedings before the Commissioners 
were vitiated in their entirety by reason of 
the failure of one of the Commissioners 
to be present when measurements were ‘taken 
in respect of some of the plots. The learned 
Vakil for the respondent has further contend- 
ed that the irregularity, ifany, inthe proceed- 
ings of the Commissioners, has been waived and 
in support of this proposition he has referred. 
to the case of Nadiar Chand Shah Bomtk v. 
Gobind Ohandra Shah Bomik (15). The re- 
cords make it manifest that the parties were 
represented before the Commissioners through- 
out the proceedings. If on any occasion one 
of the Commissioners was absent, it was open 
to them to take exception to the proceediugs 
held by theother. They evidently took their 
chance and when the proceedings terminated 
against the plaintiff, he tarned round and 
argued that the proceedings were invalid. It 
is évidently too late now for him. to urge 
an objection of this character. The-ground, 

therefore, upon which the validity of the 
Prodobdinie in their entirety is challenged 
must be overruled. 

In so faras the minor objections to the 
decree are concerned, we are of opinion that 
there is no force in any of them except one, 
The first ground urged is that the valueof the 
tank included in plot No. 35 has been errone- 
ously determined. The Commissioners appear 
to have held that the value of solid land was 
Rs. 300 per bigha and the value of the land 
covered by water that is the value of the 
tank was Rs. 150 a bigha. As the area of 
the tank is three bighas, its value in ordinary 
course would be Rs. 450. The Commis- 
sioners have, however, proceeded to add to 
this sum Rs. 1,350 which in their opinion 
represent the costs of excavation of the tank, 
On this footing they valued thé tank at 
Rs. 1,890. This mode of valuation of the 
tank obviously cannot be supported, and its 


value has to be determined for the purpose of 
(15) 80. L. J. 61. 


at 
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the present appeal. The plaintiff valued it 
at Rs. 600 and this seems to be a reasonable 
estimate, if we remember that the annual 
income of the tank is only Rs. 30. The re- 
sult, therefore, is that the value of the tank 
must be reduced from Rs. 1,830 to Rs. 609 
and the decree amended accordingly. 

The second ground urged is that ib was not 
necessary or desirable to divide each of the 
plots Nos. 35 and 37 into two portions and that 


one plot might have been given to each of 


the two contesting parties. This, however, is 
impossible. The parties are not agreed as 
to which plot either should take. In fact 
“both of them seem very anxious to retain plot 
No. 36; The plots are fairly large in area and 
it has not been suggested that the effect of 
the division of each of the plots has been to 
diminish the value of the property or to 
render it-useless to the parties. Under these 
circumstances, the only reasonable course 
open to the Commissioners was to divide each 
of the two plots’as they did. 

The thtrd ground urged ia that the parti- 
tion of the dwelling houseis not complete inas- 
much as some of the rooms have been divided 
into two parts by means of walls which are 
left joint property. ‘The learned Vakil for 
the appellant has suggested that the proper 
course WAS to divide each room into two 
portions by two adjacent walls. one to be- 
long ` to each of the parties. This obviously 
is an unréasonable course asthe only effect 
of such a procedure would be to diminish the 
area of open space available for use. It may 
be pointed out that when partition of dwell- 
ing houses is effected the common procedure 


is to divide rooms, if necessary, by means of . 


walls which are kept joint and treated as 


4 “party walls.” 


The fourth ground is that the valuation of 
plot No. 60 has not been properly made. We 
have examined the ‘evidence on the point 
and we are not satisfied that the value as 


determined by the Court below is erroneous - 


or that there is any good reason for our 


ə interference. 


The last point taken ik that the order for 
costs is ambiguous and that a clear direction 
ought to be given in this matter. In so far 
as the costs up to the stage of the preliminary 
decree are concerned, according tothe well- 
settled rule which obtains in this Court, the 
parties must pay their own costs. In so far 


as the costs subsequent to the preliminary 
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decree and up to the stage of the final decree 
are concerned, the costs must be borne by the 
parties in proportion to their respectiveshares, 
Dildar Ali Khan v. Bhawani Sahat Singh(16). 
In determining the amount of these costs only 


‘one set of pleader’s fees will be taken into 


account; in other words, the total costs in- 
curred between tha dates of the preliminary 
andthe final decrees have to be determined 
and to this sum is to be added the costs 
of the partition as also the, hearing fee, 
and the amount so obtained is‘to be borne 
by the parties in proportion to their respec 
tive shares. 

The result, therefore, is that’ subject to the 
amendment in the decree rendered nevessary 
by the reduction of the value of the tank 
from Rs, 1,800, to Rs. 600, the decree of 
the Court below is affirmed and this appeal 
dismissed. 

As the appeal has substantially failed the 
plaintiff must pay the costs of this appeal to 
respondents who have appeared. We assess 
the hearing fee at Ra. 150 to be divided 
equally amongst the three parties represented 
by the different pleaders. 


Appeal dismissed, 
(16) 6 C. L. J. 642; 34 C. 878, 





SIND JUDICIAL COMMISSIONER? S 
COURT. ' 
Orvit Surr No. 362 or 1909. 
February 23, 1910. 
Present: —Mr. Crouch, A. J. C. 
HEMANDAS THAKUR DAS—Purarstirr 
Versus 


DEVISHAH DIN DAY AL—Derenpant. 

Jurisdiction-—Suit for money due on contract—Place of 
suit—Performance of contract—Oonstruction of contract 
-—Commercial .usage—Duty of debtor to seek out his 


creditor. 


A suit to enforce payment of money duc under a 
written contract executed in the Punjab from a 
defendant residing in the Punjab is not cognizable 
by the Karachi Court, where there is no evidence to 
prove that the money was agreed to be paid in 
Karachi 

A commercial contract must be construed by coni- 
mercial usage. Whore the evidence on the record 
shows that it is the practice for the creditor to make 
the demand on his debtor, the general rule that a 
debtor is bound to seek out his creditor will not have 
the effect of making the debt payable at the creditor’s 
place of business. 

Mr, T. G. Hlphinston, for the Plaintiff. 

Mr, Varumal Chellaram, for the Defendant. 


Judgment.—tThe plaintiff in the 
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plaint alleges that the defendant acted as his 
commission agent at Gaddarbah in the 
Punjab, that on the 10th September 1907, 
the account was adjusted as to all dealings 
with the exception of one transaction of 500 
bags of rapeseed, in respect of which the de- 
fendant agreed to file a suil within one 
` month, and if he failed so to do, to pay the 
plaintiff at Karachi the difference between 
the contract price and the market rate; plain- 
tiff claims such difference, and dates the cause 
of action on November Ist, 1907, when it be- 
came payable. 

The agreement referred to in the plaint 
was reduced to writing andis Ex. 3. It was 
admittedly enteréd, into in the Punjab. It 


states :—~ I will file a suit within one mouth. ` 


If I do not do so, I will pay you the money 
at the market Bugtan.” The suit is clearly 
one to enforce payment of money due under 
a written contract, entered into in the Punjab 
from a defendant residing in the Punjab. 

The following preliminary issue has been 
urged. Has the Court jurisdiction to enter- 
tain the suit? The only ground disclosed 
by the plaint for contending that this Court 
has jurisdiction is the assertion that defen- 
dant promised’ to pay the difference in 
Karachi. ‘At the first hearing, Mr. Elphinston 
stated: | contend that the money was im- 
. pliedly payable here under the contract by 


` hundi. I rely-on the fact that all previous 


payments had been made to me by undis 
payable in Karachi. The Rs. 4,000 (men- 
tioned in the agreement) was sent to us in 


Karachi. We can prove that it is the usual 
custom to pay here. We drew on a man in 
Karachi.” 


Opportunity was given to the plaintiff to 
prove these assertions and evidence was 
subsequently taken. He has quite failed to 
prove any custom or any previous practice 
consistent with the theory that both parties 
understood that payment was to be made in 
Karachi. Mr. Elphinston lays special stress 
on the method of paying the Rs. 4,000 and 
quite fairly ; for it may be assumed that the 
parties contemplated that the two payments 
due under the same agreement should be made 
in the same way. It has been prored that 
almost as soon as plaintiff returned to 
Karachi, he drew ahundt on defendant in 
favour of Chandumal Waliram, a Karachi 
firm that has an agency at Gaddarbah; 
Chandumal Waliram sent the kundi to their 
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agent for presentation, and on baing advised 
that it had been honored paid the amount 
in Karachi to plaintiff. That is to say, 
Chandamal Waliram as plaintiff's agent col- 
lested the money at Gaddarbah; the tran- 
saction cannot be construed as a payment by 
defendant in Karachi. Mr. Elphinston. has 
been able to extract some evidence that ifa 
person in the Punjab owes money to person 
in. Karachi he sometimes pays it by buying a 
hundi on Karachi and remitting it. This 
must, of course, be often done, but the ordi- 
nary practice is to draw a hund: on the per- 
son who has to make payment and, as stated 
in para. 2 of the plaint, it was the practice 
for defendant to draw on plaintiff for the 
amount of purchase money expended on his 
behalf. 

Mr. Elphinston contends that it ‘is the 
duty of a debtor to seek out his creditor, and 
relies on section 49, Contract Act. But, ad- 
mittedly, both parties contemplated that the 
payment would be by hundi, and the only 
question is whether defendant agreed to honor 
a hunds presented at Gaddarbsh, or agreed 
to remit a hundi drawn ona firm in Karachi. 
Plaintiff (Ex. 2,)cannot give a single instance 
where a commission agent has remitted money 
by “ a receipt”-—a hundi payable in Karachi, 
nor-has any witness called given an instance; 

it’is impossible, therefore, to read, into Ex. 
3 an implied agreement to send a “ teceipt.” - 
Plaintiff’s assertion that defendant promised 
to remit both the Rs. 4,000 and the difference 
by “receipt “is not admissible i in view of sec- 
tion 92, Evidence Act, noris it credible, for 
the plaati drew a hundi for Rs. 4,000 before 
the defendant could possibly have remitted 
a receipt.” It cannot be contended that it 
is the duty of a debtor to search out his 
creditor, no matter where he may be; we 
must construe a commercial contract by com- 
mercial usage, andthe evidence on record 
shows that itis the practice for the creditdr 
to make the demand. 

Mr. Elpbinston has also endeavoured to 
construe his plaint as being a suit for the 
balance due on a general commission agency 
account, and has contended that it should be 
treated as s snit for account, but the plaint 
makes itclear that the general account was 
settled, and that the relations of the parties 
were determined and stated by a new agree- 
ment, Ex. 3. 

I hold that this Court has no juris- 


“Vol VO 
LALTA PERSHAD 0. ZAHUR-UD-DIN. 


diction. Let the plaint bə returned to the 
plaintiff for presentation to the proper Oourt. 
Costs of the proceedings in this Oourt to be 
taxed as costs as in miscellaneous procgedings 
and to be borne by plaintiff: + 

j < ppal dismissed. 


æ- + 


ALLAHABAD HIGH COURT. 
prconp Orvie’ APPEAL No. 112 or 1909. 
March 4, 1910. 
 Present:—Sir John Stanley, Krt., Chief 

` Justice, and Mr. Justice Griffin: 
Rav Bahadur Sahu LALTA 
PERSHAD AND ANOTHER —PLAINTIFES — m 
” APPLICANTS . - 
cersis - i 


Sheikh ZAHURUD. DIN AND OTHERS 


— DEFE NDANT3— RESPONDENTS. 

Contribution, suit for—Evecution—Attachment of pro- 
perty in execution of simple money decree—Attachment 
mota lien, or a charge—One of ths several persons in- 
terested in the property paying off decree — No contribution 
suitagainat other interested persons—-Oommon obligation 
to discharge a debt. 

An attaching creditor does not obtain by his attach. 
ment any charge or lien upon the property attached. 
An attachment only prevente alienations; it does not 
confer a title. ; 

Peacock v. Madan Gopal, 29 C. 428, Moth Ial v. 
Kavab-ud-din, 26 O. 179; LO. W. N. 639; 24 I. A. 170, 
followed. 

A.B Miller v. Lukhimani Debi, 28 C. 419, referred to. 

In execution of a money decree, the property of 
the judgment-debtor in five villages was attached and 


advertised for sale. Plaintiff, who had purchased tho 


judgment-debtor’s interest in one of the villages, 
paid off the entire decretal amount to protect the pro- 
perty from sale and thus got the entire property 
relieved from attachment. He then instituéed the pre- 
gent snit to obtain contribution from the transferees 
` of the jadgment-debtor's interest ın other villages: 

Held, that the plaintiff had not acquired any right 
of contribution against these persons, as there was no 
common liability to be discharged. 

The right to contribution arises only when two or 
more persons are liable to discharge a common 
burden. Tho principle is that they should discharge 
ib rateably in accordance with the equitable maxim 
“that equality ia oquitr; and if one discharges the 
entire burden, he has a right of oontribution against 
the other. Where there is no common burden, this 
principle dows not apply. 


Second appeal from the decision of the 
District Judge of Bareilly, dated the 9th of 
November, 1908. 

Dr. Satish Ohandra Banerji, for the Appel- 
lants. 

Mr. A T for the Respondents. 

‘Judgment. —This appeal is connected 
with First Appeals Nos. 113 and ll4 of 


Lid 
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1909. The question involved in them is one 
‘of contribution and the claim arises under 
the following circumstances. One Ram 
Mohan Lal owned shares in five villages. 
He was indebted to one Nand Kishore who 
brought a suit to realise the amount of the 
debt. On the 8th of May 1889, Nand Kishore 
obtained an order for attachment of the pro- 
perty of Ram Moban Lal before judgment. 
On the 28th of May 1889, he- obtained a 
decree. This was asimple money decree, On 
the 25th of August 1905, the interest of Ram 
Mohan Lal in the five villages was advertis- 
ed for sale. Prior to this, namely, on the 
9th of October 1898, the plaintiffs-appel- 
lants purchased the interest of Ram Mohan 
Lal in one of the villages and to save that 
property from sale ander thenttachment, they 
on the 21st of August 19005, paid the amount 
of Nand Kishore’s decree. They then insti- 
tuted the suit out of which the appeals have 
arisen to obtin contribution from transferees 
from Ram Mohan Lol of his interest in the 
other villages. 

Mr. Lalit Mohan Banerji, on behalf of the 
reapondents in Second Appeal No. 114 of 1909, 
raised a point which was not considered 


-in the Courts below. His contention was 


that the attachment of the villages in ques- 


“tion did not create any lien or charge upon 


them, and that consequently, as between the 
plaintiffs-appellants and the respondents, there 
was no common burden which the plaintiffs- 
appellants discharged so as to give them a 
right to call upon the defendants-respoudents 
for contribution. | 

We think that this oontention is well- 
founded. The right to contribution arises 


“when two or more persons are liable t> dis- 


charge a common burden. The principle is 
that they should discharge it rateably in 
accordance with the equitable principle, that 
equality is eqaity and if one discharges the 
entire burden, he has a right of contribation 
against the others; or in other words, as the 
doctrine has been stated “where a common 
liability rests on several persons in favour of 
a simple claimant, equity will enforces such 
liability upon all the class in accordance with 
the maxim, equality is equity.” In this 
case we fail to discover that there was any 
common burden. Inthe case of Moti Dal v. 


Karab-ud-din(1), their Lordships of the Privy 


Council held that attachment only prevents 
(1) 23 C. 179; 1 C. W. N. 639, 2EL A 170, 
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alienation and does not confer a title. This 
ruling of their Lordships was followed in the 
caseof Frederick Peacock v. Madan Gopal (2). It 
was there held byaFull Bench, overruling the 
earlier decision in A. B. Miller v. Lukhimani 
Debi (3), that an attaching creditor does not 
obtain by his attachment any charge or lien 
upon the attached property. The decree- 
holder then in the case before us did not by 
the attachment acquire any lien or charge 
upon the property of his jndgment-debtor. 
That property when sold by the latter be- 
came vested in the transferees subject only 
to the right which the decree-holder had of 
executing his decree and selling the property 
for the realisation of his debt. No steps, 
however, were taken for the purpose of carry- 
ing out a sale in execution of the decree, 
beyond the fact that the property was ad- 
vertised for sale.’ Before a sale took place 
the plaintiffs-appellants voluntarily paid the 
amount of the decree and,relieved the pro- 
perty from theattachment. The defendants- 
respondents were never liable to satisfy that 
decree which, as we have said, was a simple 
money dentea. The sole ability to discharge 


the- decree rested upon the judgment-debtor. | 


The fact that the plaintiffs-appellants, in 
order fo protect from sale the property pur- 
chased by them, paid the amount of the 
decree and so relieved the entire property 
from the attachment does not give them a 
right of contribution. Under such circum- 
stances there being no common liability, we 
are of opinion that a right of contribution did 
not arise, and upou this ground the appeal 
must fail. 
< An objection was filed under Order 41, 
Rule 22. In the lower appellate Court a decreo 
was passed for Rs. 164 with proportionate 
costs etc. against Zahur-ud-din and 
Fakhur-ud-din. The contention is that no 
decree oughtto have been passedagainst these 
parties and‘in view of what we have said 
above, this objection is well-founded. 
We accordingly dismiss the appeal. We 
‘allow the objection and setting aside the 
decree of the lower appellate Court, dis- 
miss the plaintiff’s suit with costs in all 
Courts including fees in this Court on the 
higher scale. 
Appeal dismessed. 


r Cr o8s-objections allowed. 
(21 29 C. 428 i 
(3) 28 U. 419, 
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ALLAHABAD HIGH COURT. ° 
Seconp CivIL ArPRAL No. 602 oF 1908. 
March 19, 1910. 
Present:—-Mr, Justice Banerji.and | 
Mr. Justice Tudball. 
Musummat MUMTAZ-UN-NISA AND 
OTHERS —DEREXDANTS—APPELLANTS = * 
VET ENS 
BHAGIRATH — D a ag T E 
Vendor and purchaser-— Rights inter se-— Vendor agree- 
ing to pay back the purchase money if there be any prior 
hypothecation or vendee be dtspossegsed—Prior usu- 
fructuary mortgage does not come within the agreement 
—Vendor not liable—Sale— Agreement— Construction. 
The vendors toa sale entered into an agreement 
with the vendee that if by reason of a prior hy- 
pothecation or by reason of any kind of interference 


on the part of the vendors, any portion of the property’ 


sold went out of the possession of the vendee, the 
vendors would return the purchase money in whole 
orin part with interest, Prior to the sale, however, 
the vendors had executed a registered usnfructuary 
mortgage by virtue of which the property passed out 
of the handsof the vendce: Held, that the usufruc- 
tuary mortgage did not fall within the purview of 
the agreement. The vendors were not liable to-the 
vendee in damages espeocially- when a- portion of the 


purchase money was still in the pocket of the vendee. - 


The vendee must be presnmed to have had: notice 
of the registered mortgage. 

All that the vendors undertook to do was to put 
the vendee in such possession asthey had, namely, 
proprietary possession. This was subject to the 
possession of any prior mortgagee who was already j 
possession. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 24th. 
of March, 1908. 

Mr. Chalom Mujtaba, for the A en. 

Mr. Durga Charan Banerjt (with him Mr. 
B. E. O’Conor), for the Respondent. 

Judgment.—The ‘suit, which has 
given rise to this appeal, was brought under 
the following circumstances. .Musammai 
Narani and Musamniat Momtaz-un-nissa sold 


‘a three biswas share out of ad biswas share 


to the plaintiff-respondent, Bhagirath, on 
the 9th of Jannary 1895. A large part of 


the consideration .was left in the hands of thee ` 


vendee for payment of debts due to creditors, 
‘some of whom held mortgages over the pro- 
perty sold. On the same date, tno agree- 
ments were executed, one by the vendurs and 
the other by the vendess. The agreement 
executed by the vendors provides that if by 


reason ofa prior bypothecation or by reason of . 


any kind of interference on the part of the 
vendors, any portion of the property sold 
goes out of the possession ofthe vendee, the 
vendors would return the -purchase money in 


f 
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whole or in part with interest at the rate of 
Rs. 1-8 per cent. per mersem. The vendee 
agreed under document execated by him to 
discharge the debts and to make good any 
loss which might acorue to the vendors in 
the event of his failing to do so. On the 


llth of July, 1892, the vendors had executed‘ 


usufructuary mortgages’ in respéct of 4 biswas 
out of 5 biswas. One of these mortgages was 
in favour of Tota Ram and Gulzari Lal and 
comprised one biswa. Under the same mort- 
gage deed, another one bistoa was mortgaged 
to ong Mian Khan. Tota Ram, Gulzari Lal 
and Mian Khan brought a suit against the 
vendes, Bhagirath, and their mortgagors, for 


‘possession of the two biswas mortgaged to 


them, and attained a decres on the Lith of 
Jane 1897. Under this decree Bhagirath 
was deprived of possession of one out of the 
three biswas sold to him. On the loth of 
December 1905, Bhagirath got possession of 
this one b/swa on the expiry of the term of 
the mortgage in favour of Tota Ram and 
Guizari Lal. As he was ont of posses- 
sion of one biswa from the löth of June, 
1897 to the 15th of December, 1905, that is 
for a period of eight years and six months, he 


. brought thesuit, out of which this appeal has 


arisen, for recovery of Rs. 2,500 aa entered on 
one-third of the amount of consideration for 
thesale under the agreement executed by the 
vendors on the date of sale mentioned above. 
The Court of first instance granted him a 
decree which was affirmed in appeal by the 
lower appellate Court. The defendants have 
preferred this appeal and it is contended on 
their behalf that under the -terms of the 
agreement of the 9th of January 1895, exe- 
cuted by the vendors, plaintiff was not. entitl- 
ed to claim and recover damages. This 
contention is, in our judgment, well-founded. 


As has been stated above, the vendors under- > 


jook to refund the sale consideration 
with interest upon the happeniug of certain 
events, namely, if any portion of the property 


passéd out of the possession of the vendee by | 


reason of the existenceofaprior hy pothecation 
or by reason of anything done by the vendors. 
There is no question of a prior hypotheca- 
tion in this case and nothing was done by the 
vendors todeprivethe vendee of possession. 
There was a prior usufructuary mortgage in 
the property. IL was a registered mortgage 
and the vendee must be taken to have: had 
notice of it, ‘The presumption that he had 
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such notice is further strengthened by the 
fact that the vendee was the lambardar of, 
and also a tenant in, thé village. The 
vendee based his claim upon the terms of the 
agreement. We do not think that the case 
falls within the purview of the agreement. 
It has been found in the cross suit brought 


' by the vendors against the plaintiff that he 


withheld a part of the consideration for the 
sale and a decree was passed in favour of the 
vendors for the value of the unpaid purchase 
money. So that, at the time when the 
plaintiff was deprived of possession, he had 
in his pocket ao portion of the purchase 
money which he had not paid to his vendors. 
In spite of this, he claims torecover from 
the vendors a sum of Rs. 2,500 in the shape 
of damages. Weare of opinion that he is 
not entitled to do so either on principles of 
equity or under the termsof the agreement 
executed by the vendors on the 9th of January 
1895. The learned counsel for the respondent 
relies on the terms ofthe sale-deed, but we 


“are of opinion that, that document does not 


confer any right in the plaintiff to claim 
damages. The title which was conveyed was 
the proprietary title of the vendora. What’ 
the vendors undertook to do wasto put the 
vendee in such possession as they themselves 
had, namely, proprietary possession, This 
was clearly subject to the possession of any 
prior mortgagee who was already in posses- 
sion, For these reasons, we are of opinion 
that the plaintiff is not entitled to the decree’ 
which was passed.in his favour. We set: 
aside the decree of the Courts below and 
dismiss the plaintiff's sunit with costs in 
all Courts, including in this Court fees on 
the higher scale. | 
Appeal allowed, 





ALLAHABAD HIGH COURT, 
Sroonp Cryin APPRAL No. 1163 or 1908. 
March 4, 1910. 

Present: —Sir John Stanley, KT., Chief 
Justice and Mr. Justice Griffin. 
MAHESH DAT PANDH—PL.arxtier 
——-A PPRLLANT 
versus 


GOKUL NAIK—Devrenpant— RESPONDENT. 
Pre-emption~-Wajib-ul-arz——Qonst) weton —Partition, 
effect of —Sharik, meaning of. 
The Wajsb-ul-arz of a village contained the following 
provisions: ~“When a Hissadar sells hia share he shal) 
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- Bell first to a sharik, who is a near relative(asiz karibi) 
‘ and afterwards to & | shank who is asis baid or distant 
relative, and then to hissadaran deh”. The village was 
subsequently partitioned into three mahals. The plain- 
tiff was not a co-sharer in the mzhal No. Lin which the 
p perty was situate but was a sharer in mahal No. 8: 

eld, that sharik moant a partner or cosharer with 
the vendor, The plaintiff, who was a sharer in 
another mahal, was not a co-sharer with the vendor and, 
therefore, although he was a near realtive of the 
vendor, he had no right of pre-omption as against 
the co-sharers in mahal No. 1. 

Second appeal from the decision of the 
Additional Subordinate Judge of Gorakhpur, 
dated the 28th of May, 1908. 
~ Mr. Durga Oharan. Banerjee, 

Appellant. 


for the 


The Hon’ble Mr. Sunder Lal (with him ~ 


Messrs Baldeo Ram and Iswar Saran), for tho 
Respondent. 
od udgment.—this appeal’ arises ont 
of a pre-emption suit. The plaintiff. appel- 
lant seeks to pre-empt a sale of a share in 
a village on the allegation that according to 
the custom of pre-emption prevailing in 
the village and recorded in the wajzb-ul-arz of 
the years 1885-86, he has a preferential 
right to pre-eempt. The custom as to the 
right of pre-emption contained in the wajib-ui- 
arzin to the effect that when a ftssadar sells 
his share, heshall sell first toa sharik, who 
is a near relative (aziz karibi) and afterwards 
to a sharik who is aziz bard or distant rela- 
_ tive, and then to Arssadaran deh. After the 
date of wajrb-ul-arz, the village was divided 
by perfect partition into three mahals. The 
property which is the subject of thesale is in 
mahal No. 1. The plaintiff is not a sharer in 
that mahal. He isasharer, however. in mahal 
No. 3, and the contention advanced by 
his learned Advocate is that he is a sharik 
of the village, that is, a partner in the village 
area as it originally stood, and tLat, therefore, 
he must be regarded as a co-sharer with the 
vendor. We are unable to put this construc- 
tion upon the terms sharik. Sharik means 
a partner or co-sharer with the vendor. The 
plaintiff is a near relative but he is not a 
sharik and he ceased to bea partner with the 
vendor when the. village was divided by per- 
fect partition, and, therefore, the custom as 
it originally prevailed cannot. be enforced so 
“asto give him a right of pre-emption as 
against the co-sharers in mahal No. 1. The 
vendee is a co-sharer in mahal No. Lin which 
the property is situate. We, therefore, think 


that thelower appellate Court rightly decided 


Pd 
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the aboni before him. We dismiss this appeal 
with costs including fees in this Court on the 
higher seale. 


C Appeal dismissed. 
2 
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ALLAHABAD HIGH COURT. 
First’ Civit APPBAL No..19 or 1909. 
March 16, 1910. 
Present:—-Sir John Stanly: KT., Ohief 

Justice and Mr. Justice Panen. 
MULA—DEFENDANT— APPELLANT 
VETMIA 
PARTAB—PLAINTIFR— RESPONDENT. 

Hindu Widows’ Re-marriage Act(XV of 1856), 8. 2— 
Applicability of— Hindu Law—Widow—Remarriage— 
Falia by Custom—Does not diveat widow's right in 
her husband’s property—Taga Bralenans—Custom of 
ve-marriages of widow prevail. 

Among Brahmans of Taga Communes re- marri- 
nge of a widow is valid by custom. 

Where according to the custom of pee the 
re-marriage of a widow is valid, Act XV of 1856 does 
not apply and the widow does not lose her right in 
her deceased husband's estate by the rere fact of 
re-marriage. i 

First appeal fróm the decision cf the 
Additional Judge of Meerut, dated the 3rd‘ 
September, 1908. 

Mr. Mohan Lal Sandal, for iio Appellant. 

Mr. Shafiuzaman, for the Respondent. 

Judgment.—tThe suit, ont of which 
this appeal has arisen, was brousit by the 
plaintiff-respondent for possession of certain 
property which,belonged to one Siria. He 
claims as the next reversioner to Siria. 


Siria died leaving a widow, Musammaé 
Mathuri, and his mother, Musammat 
Tulsha. There ladies made a gift of the- 


property in favour of one Nanda, whois now 
dead. Ohhajju, the brother of Nanda, mort- ' 
gaged apart of the property to Kabul defen- 
dant No. 8 and Sukh Ram, and he also sold- 
a portion to the defecdants Nos. 5, 6, 7 and 8. 
Musammat Tulsha is dead. = 

It has been found that the widow -Musam-« 
mat Mathuri,has married again. The plain- 
tiff claims the property on the ground 
that by reason of Mathuri’s second marriage 
she has forfeited her rights to the property ` 
of her first husband, and that the plaintiff- 
is, therefore, entitled to the possession of_ it,” 
The parties belong to the caste of Taga Bral- 
mans. 4 

The Court below has found, and the cor-. 
rectness of ‘its finding is not challenged in’ 
this appeal, that -there are two classes of’ 


Vol. VI] 
NASIR-UD-DIN KHAN V. HIKMATULLAH KHAN, 


Taga Brahmens' called respectively Beesa 


. Taga, and Dasa Taga. The parties belong to 


the class of Beesa Tagas. Among Boesa 
Tagas, re-marriage of widows is not allowed 
.butif a widow does re-marry she becomes 


a Dasa Taza aad this ra-moirriaze, althourh. 


ib reduces her to the rank of Dasa Taga, 
is regarded as valid. The result of the 
finding, therefore, is that the second 
mgrriage of Musammat Mathuri is a valid 
marriage according to the custom of the caste, 
the effect of the marriage being to reduce 
the re-married wife tothe rank of Dasa Tagas, 
The learned Judge of the Court below holds 
that as there has been a valid re-marriage of 
Musammat Mathuri, ske forfeited her rights 
to the estate of her first husband under ‘the 
provisions of section 2 of Act XV of 1856. 
Jt is contended that this conclusion is 
erroneous and that Act No. XV of 1856 doesnot 
apply to a caselike this where a re-marriage 
is valid according to thecustom of the caste 


‘and independent of the provisions of the 


Act. Having regard to the rulings-of this 
Court, this contention seems to us to be 
correct. It has been held in a number of 
cases in this Court that where, uceording to 
the custom of the caste, the re-marriage of a 
widow is valid, Act XV of 1856 is inapplicable. 
This has been the course of rulings in this 
Court and although personally we may have 
hesitation in accepting the view adopted in 
those rulings, we think we are bound by the 
uniform course of decisions in this Court, and 
must, therefore, hold thatsection 2 of Act No. 


XV of 1856 is inapplicable to a case like this, 


This being so, the decree of the Court below 
cannot be supported. The result is that we 
allow the appeal, set aside the decree of 
the Court below and dismiss the plaintiff's 


‘suit with.costs in both Courts. 


Appeal allowed, 





ALLAHABAD HIGH COURT. 
- Sgooro Orvin Appear, NO. 1185 or 1908. : 
March 1, 1910. 
Present:-—-Sir John Stanley, Kr. , Ohiet 
Justice, and Mr. Justice’ ‘Griffin. 
.NASIR-UD-DIN KHAN-—PLAINTIFE— 
APPELLAKT 
VETSUS 
HIKMATULLAH KHAN—Derzypaxt— 
RESPONDENT, 


Sule~ Conveyance executed bona fide—No considera- 
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tion patd—Sale not void—Tendor can sue for and 
recover the purchase money but cannot recover the 
property. 

“Where in a bona fide gale transaction the conveyance 
is properly executed, the mere fact that the considera- 
tion for tho salo is not paid does not render tho 
docnmont absolutely void. The vendor might recover 
from the purchaser the purchase money, which was 
agreed to be paid, but cannot ignore tho transaction 
and claim back the property. 


Second appeal from the decision of the 
District Judge of Shahjahanpnr, dated the 
lOth of September, 1908. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Ghulam Mtgtaba, for the Respondent. 

Judgment. —tThis appeal arises out 
of a suit for possession of a house which 
formerly belonged to one Musammat Najm-un- 
nissa.- Af{usammat Najm-un-nissa executed 
what purports to be a deed of sale of the 
house in favour of the defendant respondent, 
Hikmat Ullah Khan, her sister’s son, on the 
2nd of January 1902. Shedied on the 7th 
of April 1904, and the suit out of which this 
appeal has arisen was instituted by the 
plaintiff, who is the brother and heir of 
Musammat Najm-un-nissa, to recover posses- 
sion of the house. 

Both Courts” have domisi the 
and this appeal has been preferred. 

The learned Vakil for the appellant 
contends that no consideration for the sale 
of the property paased ‘and that con- 
sequently the alleged deed of convéyance 
must be deemed to be absolutely void, and 
that he is entitled, therefore, to recover posses- 
sion, despite the execution of this document. 
The learned District Judge: finds that the 
document in question was a bona file docu- 
ment but, he says, except possibly Rs. 1,500, 
the consideration was not really pad to the 
Musammat. This finding seems to us to 
conclude the appeal. If the transaction in 
question was a bona fide transaction, then the 
mere fact that the consideration for the 
sale was not paid would not render the 
document absolutely void. It may be that 
the heirsof Musammat Najm-un-nissa may 


” 


claim 


_ have aright to recover from the purchaser the 


purchase money which he agreed to pay and 
did not pay but the fact that the purchase 
money or any part of it has not been paid 
would not entitle the heir of Najm-un-nissa 
to ignore the conveyance and claim posses- 
sion of the property as if there had been no 
conveyance tothe defendant respondent, On 
this finding of the learned District Judge 


Wi 
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MAHTAB RAM Y. BHAWANI SINUS. 
‘that the deed represents a bona fide transac- 
'tion, this appeal, in our opinion, fails. We 
dismïss it with costs. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
-SECOND Civit Appgat No. 1013 ov 1908. 
E March 18, 1910. 

Present:— Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
MAHTAB RAM—PLaINTIFF-—APPELLAST 

` rersus 
BHAWANI SINGH AND otHers— 
I) e¥ENDANTS— RESPONDENTS. 
Pre-emption—Provigion in the Wajib-ul-arzas to 
price—Not reasonable—Custém—No dispute as to price 
between vendor and pre-emptor—Rate given in the 
Wajib-ul-arz not followed. ` 
A Wajib-ul-arz recording a custom óf pre-emption 
laid down the following provision asto price:—"“If 
there be any dispute between the vendor and ‘the 


~ pre-emptor regarding the price being less or more, it 


will be settled on the basis of Rs. 200 per bisa”: 
Held, that the provision was unreasonable. In the 
absence of any dispute between the vendor andthe 
pre-emptor as to price, the provision in the Wajib-ul- 
arz Could not affect the price agreed between the 
vendor and vendee. 


- Karım Bukhsh Khan v. Phula Bibi, 8 A. 102, Bahadur 


Singh v. Ram Singh, 27 A. 12, distinguished. 
Akbar Singh v. Juala Singh, A. W. N. (1885) 216, 
refereed to, l 
Second appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
the lith of May, 1908. 
“Mr, Govind Prasad, for the Appellant. 
The Hon’ble Mr. Moti Lal Nehru, for the 
` Respondents. | 
tı Judgment.—tThis appeal arises 'out 
of a suit for pre-emption. Raghunath Singh 
sold to the defendants Nos. 1 and 2 and to one 
Ram Singh the property which isthe subject- 
matter of the suit. The plaintiff-appellant, 
under the terms-of the wajtb-ul-arz of the 
village, claims pre-emption. It has been found 
“that he is entitled to pre-empt and this right 
is not now in dispute. The price mentioned 
dn the sale-deed is Rs. 1,009 and no evidence 
was adduced to show that this was not the 
real price agreed to be paid. The appel- 
lant, however, relied upon the terms of the 
wajib-ul-arz which gives the right of pre- 


_6mption to persons arranged in a number 


of categories and then proceeds as follows:— 
“Tf there be any dispute between the vendor 
aod the pre-emptor regarding the price 
being less or more, it will be settled on the 
t - 
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basis of Rs. 200 per- biswa.” The pre-emp- 
tion clause directs a pattidar, who wishes to 
sell, tooffer the property to parties referred 
to in the several categories. In the present 
case, thereis no dispute between the vendor 
and the pre-emptor in regard to the price but 
it is contended that the language of the frajib- 
ul-ars, even iftthere had been- no dispute, 
entitles the pre-emptor to pre-empt the 
sale at a price lower than the price 
which the purchaser was willing ahd 
agreed to pay, namely, at the reduced price 
named in the wajtb-ul-ars. Reliance has 
been placed upon a number of cases in support 
of this contention’ and amongst others ‘upon 
thedecision in Karim Bakhsh Khan v. Phula - 
Bibi (1). In that ease the wajib-ul-ars pro- 
vided as in the present case that a co-sharer 
before selling his shareto a -stranger should 
offer it to the co-sharers; and it further pro- 
vided that the price to be paid in case of a 
ealo to a co-sharer should be calculated- in 
proportion to the price for which a 
particular share had been sold in 1860, name- 


- ly, Rs. 198. Inthe judgment of Petheram, 


C. J., in that case, it is pointed ont that 
according to the true meaning of the agree- 
ment, a co-sharer was entitled to purchase at 
the price agreed’ before the property could be 
gold to any one else. The right of. pre-emp- 
tion in that case was one arising from con- 
tract and not a right existing as here by 
custom, and the wajtb-ul-arz did not provide 
as here that incase of adispute between the 
vendor and the pre-emptor regardin g the price, 
16 should be settled on a fixed basis. Tyrrell, 
J., in his judgment draws attention to this 
distinction and refers to the ruling in Akbar 
Singh v. Jualu Singh(2) which is a case on 
ali fours with the case before usg. 
Similarly in Bahadur Singh v. Ram Singh 
(3), the provision of the twagjib-ul-arz was 
similar to that in Karim Bakhsk Khan v. Phula 
Bibi (1), there were not the words which’ 
are in the twajtb-ul-arz before. us, viz., “if 


‘there be any dispute between that vendor and 


pre-emptor regarding the price”. Similarly 
in the case of Husain Ali v. Muhammad Umer 
(4), there is no reference to the existence 
of a dispute as to price between the vendor 
and the pre-emptor. In the case before - us 
E 8 A. 102. 
(2) A. W.N. 1885) 216. 

(8) 27 A. 12, 
F A A. W. N. (1908) 98. 
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there was no dispute between the vendor 
and the pre-emptor ‘in. regard to the price 
and, therefore, the Court below rightly held 
thatthe price agreed to was not affected 
by the provisions of the wz2jrb-ul-arz. We 
may further point out that a custom to be 
binding must be reasonable. The custom 
set up here would not, we think, be reasonable. 
We, therefore, dismiss the appeal with 
in this -Court on 


thé higher scale. We extend the time for 


~payment of the price for three months from 


this date. 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 
REGULAR Civiu Appeat No.-464 oF Pe: 
March 17, 1910. 

Present: —Mr, Jostios Mookerjee and 
"Mr. Justice Teunon. 

Sri Sri Iwar LAKSHMI JANARDAN Jiew 
` AND OTHERS BY THEIR SHEBAITS LALIT 

MOHAN ROY AND ANOTHER—PLAINTIFES — 

ÅPPELLANTS 
l VETEUS 
ERADATULLAH MALLIK AND OTHERS — 


DarenDants— RESPONDENTS. Pa 

Civil Procedure Code (Act XIV of 1882), s. 539-—~ 
Suit by minor whether maintainabdle,-—“Person”, 
meaning of. 

‘The term “person”, in section 589 of the Civil 
Procedure Code, 1882, should not be restricted 
to persons sui juris, and a suit under that sec- 
tion can be maintained by on infant who is 
interested in a public religions and charitable 
trnst, if he is proverly rapresented by a next 
friend. 


Appeal from the decrae of the District 
Judge of Hooghly, dated June 1, 1907. 
“ Babus Nalint Rangan Chatterji and Lalit 


g Mohun Ghoss, for the Appellants. 


“Dr. Rash Behary Ghosh, Babus Mahendra 
Nath Roy and Nagendra Nath Ghose,for the 
Respondents. - 

Judgment.—This is an dnom on 
behalf of the plaintiffs in an action com- 
menced by them under saction 539 of the 
Code of 1832, against the trastess of a public 
religious and charitable trust, and, a transferee 
of trust property from Bien: The Court 
below has dismissed the suit on two grounds, 
first, that it is bad for misjoinder of parties 
and causes of action;and secondly, that the 
second plaintif has no cause of action 
and as under section 539 of the Code there 
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mast be at least two plaintiffs, the first 
plaintiff can obtain no relief. The learned 
Vakil for the appellants has asked for 
leave to withdraw the suit as nagainst the 
transferee defendant Eradatnuilah with 
liberty to bring a fresh sutt as against him 
in view of the decisions of this Court in 
the cases of Budhi Singh Dhudhuria v, Nirad 
Mookim v. 
Ohooney Lal Johury (2). As ove of the ap- 
pellants isan infant, the question arises 
whether such leave ought to be granted. 
We are of opinion that the application is 
clearly for the benefit of the infant con- 


cerned, and we, therefore, snuction the nap- 


plication made on behalf of the plaintiffs. 
appellants. If the snit is withdrawn as 
against the transferee defendant, the ob- 
jection raised on the ground of mis- 
joinder of parties and causes of action dis- 
appears. 

In so.far as the second ground assigned 
by the Court below in support of its de- 
cision is concerned, it cannot, in our opi- 
nion, be maintained. The District Judge 
has held in substance that a suit under 
section 5383 cannot be maintained by an 
infant who is interested in a pnblic re- 
ligious and charitable trust, though he is 
properly represented bya next friend. This 
view ia clearly erroneous, and no intelligible 
eason has been suggested why the term 
“person” in section 539 should be restritted to. 
Persons sus JUTS. 


The result, therefore, is that the decree of 
dismissal made bythe District Judge is set 
aside, the plaintiffs are allowed to with- 
draw the suit as against the defendant 
Eradatullah Mallik with liberty to bring a 
fresh suit against him, upon the same cause 
of action ; and the case is remanded to tha 
Court of first instance to be dealt with on the 
merits as against the other defendants. The 
defendant No. 18 will, however, be entitled to 
the costs allowed in his favour by the decree 
of the District Judge. There will be no order 
as to costs in this Court. 

Oase remanded, 


2) 33 O. 789; 10 O. W. N. 581, 
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l RADHIKA MOHUN v. GYAN OHANDRA. 7 
>» CALCUTTA HIGH COURT . 
CiviL Rrrr No. 4864 or 1909. 

March 9, 1910. 
" Present:—Mr. Justice Mookerjee and 
Mr. Justice Tenunon. - 


i RADHIKA MOHUN SHAHA AND ornens— 


a3 


PETITIONERS 
versus 
GYAN CHANDRA SHAHA—Opposite 
PARTY 
Ciril Procedure Code Cid V of 1908), & 161, 


O. XXI, Rr. 97, 98, OG—Resistance by outsider to 
delivery of possession fo 
pouer of Court—Order for delivery of possession to 
decree-holder. 

The inherent powers of a Court may be exorcised 
in favour of or against a person who ig not a party to 
the original suit. 

- Burendra Nath Banerjee y. The Ohief Justice of 
Bengal, 10 C. 109, 101. A. 171, referred to. 

Therefore, although the OQivil Procedure Code 

makes no express provision for the case of resistance 
` to delivery of possession to the decree-holder, by s 


élaimant other than the judgment-debtor who is a ; 


in possession and who makes no bona fide claim to be 
in possession of the property, yet section 161 of the 
Code which recognises the inherent power of a Court 
to make snch ‘orders as may be necessary for the 
ends of justice, completely covers the case, and the 
Court can order possession to be delivered to the 
‘decreo-holder in such & CAEG. 


Rule against a decision of the Sub-Judge | 


of Dacca, dated September 11, 1909. 

, Dr. Sarat Chandra, Basak, for the ‘Peti- 
tioners. 

Babu Gopal Chandra Daa, ‘for fe Godi 

arty. 

Judgment.—We are eee in this 
“Rule to set aside an order made by the Court 
below by which execution has been directed 
to proceed on the basis of a decree in a suit 
for partition of joint property. The opposite 
party before us obtained a decree in a 
guit for partition. When he attempted to 
obtain delivery of possession of his allot- 
ment, he was resisted by the petitioners. 
The result was that he made an application 
to the Court under Order 21, Rule 97, on the 
allegation that resistance was offered by the 
petitioners in collusion with the judgment- 
debtor and substantially at his instigation. 
This was denied by the persons who had 
offered the obstruction. There was an in- 
vestigation and ‘the Court came to the con- 
clusion upon the evidence that resistance 
was not offered by the judgment-debtor, nor 
by any person at his instigation. The 
Subordinate Judge, however, found on the 
evidence that the persons who had caused 
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the obstruction had not been in possession 


of the property and that consequently they 
could not be said to claim in good faith ” 


“to be in. possession of the ‘property on their 


own account or on account of some person 
other than the judgment-debtor, In this 
view, the Subordinate Judge granted the 


„application made’ under Order 21, Rule 97, 


and ordered possession to be delivered to the 
decree-holder. Inthe present Rule, we'are 
invited to set aside that order on the ground 
that itis not one contemplated by gpither 
Rule 98 or Rule 99 of Order 21 of the Code; 
and consequently must be treated as made 
without jurisdiction. 

It has not been ‘disputed on behalf of the 
opposite:party that the terms of Rules 98 
and 99 are not applicable to the circumstances 
of the present case, but it has been con- 
tended that the Court had- inherent power 
to make the order- which it has passed. 
Order 21, Rule 97, which deals generally with 


‘the case of resistance and obstruction to de- 


livery of -possession of immovable property, 
provides broadly that when the holder of a 
decree for possession of immovable property 
or the purchaser of any such property sold 
in execution of a decree is_ resisted. or ob- 
structed by any person in obtaining de- 
livery of possession of the property, he may 
make an application to the Court complain- 
ing of such resistaice or obstruction. Rule 
98 then deals with the case of resistance . 
and obstruction either by the jadgment-debtor 
himself or by some person at his instigation. 


‘Rule 99 next deals withthe case of resistance 


or obstruction by bona fide claimants. The 
Code thus makes no express provision for the. 
case of resistance or obstruction by a claim- 
ant other than the judgment-debtor who is 
not in possession and who makes no bona fide 
claim to be in possession of the property. It > 
may be conceded, therefore, that there is 
no provision inthe Code which. precisely 
covers the present case. The learned Vakil 
for the petitioners contends that as the 
Code is silent in this matter, the Courtis 
powerless when resistance or obstruction 
is offered by.a person whois not the judg- 
ment-debtor and who has nota bona fide claim 
to the possession of the property. The 
substance of this argument is that if a 
stranger to the execution proceedings acts 
in defiance of the authority of the Court, the 
Court is helpless to enforce its decree. In our 
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Opinion, there is no foundation for. this con- 
tention. Section 151 of the Oode, which 
recognises the inherent power of a Court 
to make such orders as may be necessary for 
the ends of justice, completely covers the 
case. , 

It has been strenuously contended, bow- 


ever, that the doctrine of inherent powers - 


of a Court of Justice is not applicable to 
the’ present case by reason of two circum- 
.Stances. In the first place, it has been con- 
tended that as provision is made in the Code 
for certain specified cases of resistance or 
obstruction to delivery of possession of immov- 
able property, thereisno room for the exercise 
of the inherent powers ‘of a Court in other 
cases not covered by the Rules. In- sup- 
port of this proposition reliance has been 
placed upon ‘the cases of Panchanan Singha Roy 
v. Dwarkt Nath Roy (1) and Hukum Chand 
Baid v. Kamalanand Singh (2). Neither of 
these cases, however, lends any support to 
_ the contentions of the learned Vakil for the 
petitioners. In both these cases, this Court 
was invited to stay proceedings during the 
pendency of appeals preferred against orders 
made by the Court below.. The Code 
_ contained provisions for thestay of proceed- 
ings under certain specified circumstances 
which were inapplicable to the cases then 
before the Court; yet it was held that this 
Court could, in the-exercise of its inherent 
powers, make an order for stay of pro- 
ceedings. It was pointed out that the 
essence of a Code isto be exhaustive on the 
matters in respect of which it declares the 
law and that, therefore, on any point speci- 
fically dealt with by the Code, the Courts 
are bound to follow the statutory provi- 
sions ; where, however, the (ode is silent, 
the Court 4 is entitled to pass necessary orders, 
in accordance with the” rules of equity, 


jâstice and good conscience. [See Narsingh 


Das v. Mangal Dubey (3), Ohhayunnessa Bibi v. 
Kazi Basirar Rahman(4), Kendall v. Hamilton 
e (5).| In the second place, it-has been argued 
that this Court or indeed any Court 
will not exercise its inherent powers as 
against a -person who is not a party to 


the original suit ; in other words, that 
ba 8 C. L. J. 29. 
2) 3 0. 1 T. 67; 88 O . 927, 
(8) 5 A. 168. - 


(4) 110.L. J. 286 at p. 289; 5 Ind. Cas. 585. 
(5) (1879) 4 A. O. 504 at p. 525; 48 L. J. C. P. 705; 
41 L. ANAN, R. 07. 


INDIAN CASES. | "i21 


aw 


the doctrine of inherent powers is re- 
stricted only to suits and cannot be applied 
to proceedirigs other than suits. No authority 
has been shown in support of any such 
limitation. On the other hand, there are 
instances in which the Court has exercised 
its inherent powers even as against a person 
who is not a party toasnitor proceeding. It 
ig sufficient to refer to the decision of their 
Lordships of the Jndicial Committee in the 
case of Surendra Nath Banerjee- v. Ohief 
Jusiica and the Judges of the igh Court of 


‘Bengal (6), in whichit was ruled that this 


Court had power to punish summarily by 
imprisonment contempt of Conrt committed 
by the publication of a libel out of Court 
when the Court. is not sitting. We are 
unable, therefore, to accept as well-founded 
the contentions. of. the petitioner that the 
exercise of the inherent- powers of a Court 
should be restricted -in the manner sug- 
gested. No doubt the exercise of inherent 
powers must be jadicial and not arbitrary, 
and must be regulated upon general prin- 
ciples, with due regard to the provisions 


.of the Code upon analogous matters : but 


it is impossible to lay down any inflexible 
rule that the inherent powers of a Court 
cannot be exercised in favour of or against a 
person who is not a party to the original 
suit. ‘ 

The result, therefore, ig that the order 
madé by the Oourt below must be affirmed 
and this Rule discharged with casts. 
We assess the hearing fee at two gold 


-mohurs. 


Tule discharged. 
(6) 10 C. 109; 10 I. A. 171, 





CALCUTTA HIGH COURT. 
pare Cryvm Appeans Nos. 2151, 2500 to 
2503 or 1908. 

- February 16, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

RAKHAL DAS ADHYA AND OTHERS— 
Deven Sants— APPELLANTS 
4 versus 
Maharaja Bahadoor Six PRODYOT KUMAR 


TAGORE, KT., —PLAINTIFF—RESPONDENT 

Land Registration Act (VII B. O. of 1876), s. 78— 
“ Propristor”, meaning of—Bection not applicable where 
lands comprised in number of estates in one of which 
alone landlord 46 interested. 
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RAKHAL DAS VU. PRODYOT KUMAR TAGORE, 


The proprietor, mentioned in section 78 of the Land 
Registration Act, is the proprictor of one estate within 
the ambit of which the lands in possession of the 
tenants are comprised, and the section has no applica- 
tion to cases where the lands in occupation of the 
tenants are comprised in a number of estates in one 
or more of which alone tho landlord is interested. 

Parashmoni Dassi v, Nabo Kishore Lahiri, 30 0.773 
and Deoki Singh v. Lakshman Roy, 39 ©. 830, 
distinguished. 


Appeals from the deures of the District 
Judge of 24-Perganas, dated June 17, 1908, 
modifying those of the second Mansit of 
Alipur, dated February 20, 1938. 

Babus Mohendra Nath Roy and Krishna 
Prosid Sarbadhtkart, for the Appellants, 


Babu Shib Chandra Palit, for the ened: 


ents. 

Judgment.—tThe sole point in con- 
troversy in these appeals is whether the plain- 
tiff-respondent 1 15 debarred by reason of the 
provisions of section 78 of the Land Regis- 
tration Act (Act VII of 1876) from realis- 
ing from the defendants appellants: a four 
annas share of the rent payable in respect 
of the holdings occupied by them. The suits 
for rent, out of which these appeals arise, were 
tried in the Court of first instance in two 
sets by two different officers. One of them 
upheld the contention of the defendants that 


section 78 operated na-a bar, while the other, 


took a different view. Upon appeal the 
learned District Jadge has held that section 
78 does not operate as a bar. He has, there- 
fore, reveraéd ‘the judgment in one set of 
cases and affirmed itin the other set. The 
defendants have now appealed to this Court, 
and reiterated the objection that section 78 
operates as a bar.’ 

The circumstances, under which the plain- 
tiff claims to realise a four annas share of the 
rent payable by the defendants, are not dis- 
puted. The lands are comprised in seventeen 
revenue paying estates., The plaintiff is re- 
gistered under the Land Registration Act as 
the proprietor in respect of one of these es- 

tates known as No. 14. The books of the 
- Collector show that na two annas thirteen 
gandas and odd share of the entire lands is 
comprised within the estate. On this basis, 
it is argued by the defendants that the plain- 
tiff is entitled to realise from them a share 
of the rent precisely proportionate to theshare 
of the lands comprised in the estate of which 
the plaintiff is the proprietor. In support 
of this position reliance is placed upon the 
provisions of .section 78 of the Land Regis: 
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tration Act. A close examination of the gec- 
tion, however, makes it reasonably plain that 


16 has no application to cases where the land 


in possession of the tenant is comprised in 
more than one estate. Section 78 provides 
that no person shall be bound to pay rent to 
any person claiming such rent-as proprietor 
of an estate in respect of which he is requir- 
ed by the Act to cause his name to be regis- 
tered; unless the name of such claimant shall. 
Have been registered under the Act. The 
section further provides that no person, being 
hable to pay rent to two or more such pro- 
prietors holding in common tenancy, shall 
be bound to pay to any one such proprietor — 
more than the amount which bears the same 
proportion to the whole of such rent as the 
extent-of the interest in respect of which 
such proprietor is registered bears to the 
entire estate. Itis clear that the proprietor 
mentioned in this section is the proprietor: 
of one estate within the ambit of which the 
lands in possession of the tenants are com- 
prised. The Legislature had not in view the 
contingency which has happened in the pre- 
sent case, namely, a case where the lands in ` 
occupation of the tenants are comprised in & 
number of estates in one or more of which 
alone the plaintiff is interested. It is obvious, 
therefore, that section 78 does notoperate as 
a bar, In this view we need not discuss 


~ whether the cases of Parashmoni Dassi v. Nabo 


Kishore Lahiri (1) and Deokt Singh v. Laksh- 

an Rey (2), to which reference was made at 
the bar, took a correct view of the appli- | 
cability of the provisions of section 78 to 
totally different circumstances. It cannot be 
disputed that if section 78 is no bar, there is 
no valid answer to the claim of the plain- 
tiff, for it has been found by the District 
Judge that by amicable arrangement among’ 
the owners of the several estates, the plain-' ` 
tiff has, for many years past, collected a 
four annas share of the rent in respect of the 
lands comprised in estate No. 14 and this is ' 
precisely the claim which the plaintiff seeks 
to enforce in these suits. ad 

The result is that the decrees made by 
the District Judge must be affirmed and 
these appeals dismissed with costs. 


Anaa domad. 
(1) 800. 773, > Urania 
(2) 80 0. 880... f 


* 
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JAGANNATH t. KANHIA LAD. 


| ALLAHABAD HIGH COURT. 
- First Uwis Aresar No. 26 or 1909. 
March 16, 1910. 
Present: :—-Sir John Stanley, KT., Chief 
Justice, and Mr. Justice Banerji. 
JAGANNATH AND ANOPHER—DeRENDANTS—- 
APPELLANTS 
' versus, 
KANHIA LAL AND pana e 


. DEFENDANTS — RESPONDENTS. 
Mindu ` 


to arbitration—Award-—Fhether sons bound. 


It is competent to tho father-of a joint Hinda’ 


family, in his capacity of managing member of the 
family, to refer to arbitration the partition of the 
joint family proporty and the award made on such a 
reference, if in other respects valid, wonld be binding 
on the sons. 

Jagannath v. da Lal, 16 A. 231, follo ved. 


Firat appeal from the decision of the Sub- 


ordinate Judge of Farrukhabad, dated 6th 


September, 1907. 
Mr. Surendro Nath Sen, for the Appellants. . 
Mr. Ghulam Mujtaba, foi: the Respondents. 
Judgment.—This litigation is con- 
cerned with a share of the property of one 
Sham Lal, deceased. He was the grandson 
of ons Gumani Lal. Gumani Lal had three 


“gong, namely Manna Lal, Ajudhia Pershad 


and, Badri Nath. Munna Lal had two sons, 
namely Gopal and Sheo Parshad. The 
present defendants-appeilants are Jagan Nath. 
and Balanand, the səna of Gopal.. Sheo 
Parshad had one son, namely, Kanuleshar 
Parshad. Sham Lal died many years ago 
prior to the year 1860, leaving his widow 
Musammat Naraini him surviving. After his: 
death disputes arose amongst the members of 
the family as to the division of his property, 
and Gopal instituted a suit in which he im- 
eect defendants Musammat Naraini and 
he three sons of Badri Nath, namely Ganesh 
Parshad, Maheshar Parshad and Beni Parshad. 
In that ‘suit Gopal claimed to be entitled to 
the” entire property of Sham Lal, alleging 
that Badri Nath was a separated Hindu and 
not a member of the joint family, and that 
he and Sham Lal were joint. Ganesh 


Parshad, Maheshar Parshad and Bent Per- 


shad, the sons of Badri Nath, on the contrary, 
sontended that Badri Nath Jas oat with Sham 
Lal and Gopal, and he being joint.they were 
entitled to a share in the property. Musam- 
mat Naraini claimed that her husband was 
separate and that she was, therefore, entitled 
to a widow's life estate in all his property. 


t 


Law—-Mitakshara—Joint family—Father’s 
power as managing member to refer a partition question 
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The dispute between the parties was referred 
to arbitration and an award was made on the 
2nd of July 1860. By this award, a half share 
of the property of Sham Lal was given to Gopal 
and his nephew Kauleshar Parshad, a fourth 
share was given to the sons of Badri Nath, 
and as to the remaining fourth the award 
provided that Naraini shonld have the pos- 
session and enjoyment of it during her life, 
and that after her death that share shonld 
be divided equally between Gopaland Kau- 
Jeshar on the one side and the sons of Badri 
Nath.on theother. A decree was passed in 
the torms of the award on the 9th of July, 
1850, that is nearly 50 vears figo. 

Wina manak Naraini entered into possession. 
and enjoyment of the one-fourth share in the 


` property so awarded to her for life and con- 


tinned in possession up to her death, which 
occurred about three years aga. 

The .snit, out.of which this appeal has 
arisen, was- instituted by the grandsons and 
great-grandsons of Maheshar Prasad, who 
alone of the three sons of Badri Nath had 
children, Ganesh Parshad and Beni Parshad 
having died childless. They claim to ba 
entitled to one-half of the.one-fourth share 
which was given to Muszmmat Naraini, that 
is to one-eighth of the property of Sham Lal. 
The defendants-appellants resisted the claim 
alleging that they were no parties to, and 
were not bound by, the award and decree to 
which we have referred and that being the 
nearest reversionary heirs to Sham Lal 
living atthe date of the death of Musammat 
Naraini, they are entitled to the entire of the 
one-fourth. share given to her by the award 
for her life. 

It does not appear whether Jagannath and 
Balanand were living at the date of the 
award but we are inclined to think that they 
were not living at that date inasmuch as their 
names are nowhere mentioned either in the 
award, or in the decree which was passed upon 
it. Kauleshar Parshad, the nephew of Gopal, 
although he was no party to the arbitration 
proceedings, is mentioned tn the award and in 
the decree, a share in the property being 
provided for him. This leads to the inference 
that neither Jagannath nor Balanand was alive 
in 1860. Assuming, however, that they 
were living on that date, their father Gopal 
as head of the family was in a position to 
submit to arbitration the disputes which had 
arisen between the members of the family in 
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regard to the estate of Sham lal, and if he 
did so as head of the family, the award and 
decree passed upon it would be binding upon 
his sons. In Jagannath v. Mannu Lal (1), a 
Bench of this Court laid down the rule that it 
was competent to the father of a joint Hindu 
family in his capacity of managing member 
of the family torefer to arbitration the parti- 
tion of the joint family property and the 
award made on such a reference, if in other 
respects valid, would be binding on the sons. 
If a father, the managing member of a joint 
Hindu family, is empowered in his capacity of 
managing member of the family to refer to ar- 


bitration the partition of the joint family pro~ 


perty, heis equally, we think, entitled to refer to 
_ arbitration suchadispute as was raised by the 
members of .the “family, of which Sham Lal 
was a member. A decree, passed upon an 
award made upon such a reference to arbitra- 
tion, would, we think, be binding upon his sons. 
It must, we think. be asaunied that Gopal in the 
proceedings to which we have referred was 
acting 48 managing’ member and head of the 
‘family, and in ‘this view the decision of the 
Court -below that the award and decree passed 
upon itis binding upon the appellants Jagan 
Nath and Balanand is correct. We, therefore, 
dismiss the. appeal with costa including fees 
in this Court on the higher scale. 

4 5 Appeal dismissed, 

(1) 16 A. 231. 


Ret eee eres Wek kaa 


CALCUTTA HIGH COURT. 
Cruna Reviston No. 94 or 1910. ` 
March 16, 1910. 
. Present:—Mr. Justice Stephen and. 
Mr. Justice Carnduff. 
ELA BUKSH MUNDAL AND OTHERSY—- 
PETITIONERS 
Cereus 


EMPEROR—Opposrte Pai 

Crinunal Procedure Code (Act V of 1898), s. 122 — 
Surety, unfitness of—Reasona to be recorded—Notice to 
proposed sureties. 

The Magistrate, in rejecting sureties under sec- 
tion 122 of the Criminal Procedure Code, has to record 
“his reasons for doing so. From this it follows 
that the reasons must have been carefully con- 


sidered and tested which is best done by their. 


being brougbt to the notice of the persons who 
are refused as sureties and by their having an 
opportunity for controverting them. If that is not 
done, the order, rejecting the sureties must be set 
aside, ` 
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Rule against the order of ibe “Sab; Divi- 
sional Magistrate of Baraset. dated Novem- 
ber 1, 1901, rejecting sureties of the psti- 
tioners. 


Babu Monmotho Nath Mukherji, for the 


l Pe titioners. 


Mr. Orr, Deputy Legal KAG, ES for 
the Crown. 

Judgment.—In this case - arta 
perrons bave been bound down under" Rec- — 
tion 118, Criminal Procedure Code. Sureties 
have ‘been offered on their behalf and have 
been rejected. by the Magistrate ‘an the. 
grounds that, as they are receivers of stolen 
property, it would be dangerous to ac- 
cept them as sureties, and that they are 
connected with gangs of dacoits. . Other 
somewhat similar-reagons are alleged. As 
far as the recorded reasous shaw they. 
are derived wholly from a Police report. 
The Magistrate in his explanation says that 
he relies on another source of information, _ 
namely, an enquiry instituted by himself 
in which he keard various : matters which 
show that these persons are generally 
speaking bad characters. The Magistrate, 
in rejecting sureties under section 122, 
Criminal Procedure Code, has to record his 
From this, it seems 
to follow that the reasons must have been > 
carefully considered and tested „which is 


best done by their being brought to.the ° 
. notice of the persons who are refused as 


sureties and by their having an opportunity 
for controverting’'them. The result is that 
before the Magistrate rejected the sureties in 
this case for the reasons alleged, he should 
have brought them to their notice and heard 
what they had to say on “their own behalf,- 
This was apparently notdone. . 

Accordingly the Rule is made absolute.- 
We set aside the order rejecting the sureties 
and direct the Magistrateto proceed further - 
in the matter as he muy see fit in accordance, 
with what we have said. 

es Rule made absolute. ; 
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GANGADHAR MARWARI ti. LAOHMAN SINGH. 


CALCUTTA HIGH COURT. . 
MIBCRLLANEOUS Civit APPHAL No. 2807 Aa, 
with Civil Rune No. 3859 or 1909. 
“March 18; 1910. . 

Present :— Mr, Justice Brett and 
. Mr. Justice Sharf-nd-din. 


GANGADHAR MARWARI AND OTHERS— 


J UDGMENT-DERTORS—APPELLANTS 
-.  persus 
LACHMAN SINGH AND GTHERS— DECREE- 


HOLDERB—~RESPONDENTS. 
` Civil Procedure Oodé (Act XIV of 1882), as. 244 
cl. (c), 688—Court Fees Act (VII ‘of 1870), ‘Sch. II, 


art. 11-—Application for mesne profits by defendants : 


by way. of restitution under 3 6583-—-Court-fee on 
memorandum of appeal—Iimitation, period of, to be 
computed from what date —Limitation Act (XV of 1877), 
Sch. II; arts. 109, 178. 

An application for mesna - profits made by the 
defendant, against whom a suit has been dismissed, 
by way of testitntion under section 588 of the Civil 
Proceduré Code, 1882, falls under the provisions of 
clause (c¥of section 244 of the Code; and the fee 
chargeable on an appeal from such an order will be 
limited to the amount chargeable under art, 11 of the 
second Schedule of the Court Fees Act. 

Thé rij ght to mesne profits must be held to have 
accrued eee the date when possession was restored 
to the defendants and not from the date of the deci- 
gion of the Court by which the suit against the 
defendant. was dismissed, An application for the 
mesne profits “within three. years from the first 
mentioned date is, therefore, i in time. 


' Appeal fromthe order of the Additional 
Sub-Judge of Monghyr, dated July 3, 1909. 

Babos Ram Chandra Mojumdar and 
Monmoths Nath Mukherji, for the Appelants, 

‘Babu Khetra Mohan Sen, for the Respond- 
ents, - 
b. Judgment. 

MISCELLANEOUS Civit Apren No, 23 or 1910. 


A preliminary objection has been taken 
to the hearing ofthis appeal on the ground 
„that the Court-fee paid on the memoran- 
-dum of appeal was insufficient and that 
the appellant ought to have paid ad valorem 
Court- fees on, the value:of the mesne 
profits which were claimed” by the op- 
posite party. The objection’ appears to 
us to be based on a misunderstanding ; for, 
at appears that, in the present case, the 
application for mesne profits was not made 
by the plaintiffs in the. original suit but 
was made by the defendants against whom 
“the suit had been dismissed by way: of 
restitution under section 588 of the Code of 
Civil Procedure. 
therefore, appear to be one falling under the 
promnon of séction 244, clause (c), of the 
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provisions -of article 109 of 


The application would, -ed to possession, 
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Code of Civil Procedure and under the Noti- 
fication of the Government of India No. 4650, 
dated the 10th September 1889, the fee 
chargeable'on an appeal from such an order 
will be lmited to the amount chargeable 
under article 11 of the second schedule cf 
the Court Fees Act of 1870. We are, there- 


_ fore, unable to hold that the preliminary ob- 


jection can prevail. 

In the appeal itself, the main question 
which has been raised is the ples of limit- 
ation. The appellants contend that the ap- 


plication for mesne profits was barred by 


limitation under the provisions of article 178 
of the second Schedule of the Limitation Act, 
because it wasnot made within three years 


from the’ 15th June 1905, the date of the 


decision of this Court by which ihe suit 


_ brought by the present appellants against 


the respondents was dismiased. It has been 
contended: on benalf of-the appellants that 
the right to mesne profits by way of resti- 


‘tution under section 583, Criminal Procedure 


Code, accrued from the date of the decision 
of this Court, and, therefore, the application 


‘ought to have been made within three years 
from that date. 


In fact, the application was 
not made till the 22nd September 1908. It 
appears, however, that, after the decision 
of the case by this Count. the present respond- 
enta first applied for restoration to posses- 
sion of the land from which, it is alleged, 
they had been dispossessed atid an order 
for restoration to possession was passed 
on the lst November 1905 and porses- 
in fact, delivered on the 9th 
November 1905. It is contended on þe- 
half of the respondents that the right to 
mesne- profita murt be held to have accrued 


-from the date when possession was restored 


to them. We think that this contention 
must prevail and, having regard to the 
the second 
Schedule of the Limitation Act, which, how- 
ever, apply not -to applications Hike the 
present but to suits for recovery of mesne 
profits, we must hold that the right to recover 
those profits accrnes from the date when the 
person dispossessed is restored to possession, 
It is clear that the right to mesne profits 
up tothe 9th November 1905, could not be 
claimed until the respondents were restor- 
In our opinion, therefore, 
the plea of limitation taken in support of 


the appeal fails and we hold that the 
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application for mesne profits was not barr- 
ed by limitation as it was made within 
three years from the date when posses- 
sion of the property was restored to the 
respondents. a 
The result, therefore, is that the appeal 18 
dismissed with costs. Wenssess the hearing 
fee at two gold mokurs. 
_. Orv Rove No. 3859 or 1909. 5 
The Rule is discharged as it has be- 
come infructuous.> We make no order as 
to costs. 
Appeal dismissed 
and Rule discharged. 
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ALLAHABAD HIGH COURT. 

Lerrers Patext Appgat No. 108 or 1909. : 

March 5, 1919. | 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. ' 
SRI NATH DAS—Puraintir¥y-—A PPELLANT 

LOrBUS ; i 
ANGUD SINGH— DEFENDANT 
— RESPONDENT. 

Cause of action—Debt— Joint loan contracted by father 
and son—-Promissory-note given m the name of the son 
only—Crediter unable to sue on the promissory-note 
on account of the minority of the son~—Suit to recover 
money independently of the promissory-note—Sutt on 
‘ original consideration. 

When a causo of paja for money is once complete 
in itself, whether for goods sold or for money ‘lent, or 
for any other claim and the debtor then gives a bill 
or note to the creditor for payment of the money at 
a future timo, tho creditor, if the bill or note is not 
paid at maturity, may always asa rale sne for the 
original consideration, provided that he has not 
endorsed or lost or, parted with the bill or note, 
under such circnmatances as to make the acbtor 


i it to some third person. 
ae aera v. Sheikh Khan, TC. 256; Banarasi 


Prasad v. Fazal Ahmad, 28 A. 293;3 A L: J. 25; 


9, followed. . 
aoo a and a gon jointly borrowed a sum of - 
money from the plaintiff and the con alone, who was 
a minor, gave a promissory-note for the amount: 
Held, that the creditor could sue on the orginal con-. 
sideration although he conid not sue on the promis- 


-note. 
eee against the judgment of Mr. Justice 


+ Husain, dated Ist July, 1909, re- 
Seca TT: of Volume II of Indian 
Cases, under section 10 of the Letters Patent, 

Mr. Durga Charan Banerji (with him Mr. 
- Surendro Nath Sen) for the Appellant. 
Mr. M. L. Agarwala, for the Respondent. 
Judgment.—tThis appears: to us a 
clear case. The plaintiff Sri Nath Das snes 
to recover two sums of money which are 


+ 
t 


~ 


alleged to have been borrowed by the -defen- 
dants inthe year 1906. On the occasion of — 
the first loan of Rs, 300, the defendant Bijai 
Bahadar: Singh, who is the son of the other 
defendant, executed a promissory-note, and on 
the occasion of the second loan of ‘Ks. 200 on 
the lst of June, 1906, he also executed in’ 
favour of the plaintiff a promissory-note. 


‘Bijai Bahadur Singh was at the date 


of the note a minor. Therefore, no claim 
against him upon the notes can succeed. 
The plaintiff, however, did not sue Bijai 


. Bahadur Singh upon the promissory-notes 


but” he brought his suit against both the 
father and the son for money lent, stating in 
the plaint that both the father and the 
son. borrowed the two sums of Rs, 300 
and Rs, 200: from’ him. In the plaint he 
states that two notes were executed by the 


“son in his favour. 


The Oourt of first instance decreed the. 
plaintiff’s claim and upon appeal the lower 
appellate Court upheld that decisign. That 
Court finds as a fact that both the defendants 
jointly borrowed from the plaintiff Rs. 500, 
Thisis a finding of fact. > The Subordinate 
Judge explains why the notes wero executed 
in the name of ‘Bijai Bahadur only, namely, 
that in his name was the contract for which 
the loan was required, although both the de- 
fendantsa were jointly interested in the profits ` 
arising fromthe contract. It is well-settled. 
that a creditor who has got a security for an 
advance of money made by him may as a 
rule sue for the original consideration. If he 
have a bill of exchange or promissory-note 
as security, he must not have endorsed or lost 
or parted with the bill or note under such 
circumstances as would render the debtor 
liable upon it to some third person. The e 
law on the subject is stated very clearly by 
Garth, O. J., in Sheikh Akbar v. Sheikh Khan’ 


(1). He points ont that in regard to the’ - 


question whether evidence can be given: 
aliunde to prove consideration for a note,- 
this depends upon the circumstances and ob- 
served as follows: — When a cause of action ® 
for money is once complete initself, whether 
for goods sold, orfor money lent,or for any 
other claim, and thedebtor thea gives a bill 
or note to the creditor for payment of the 
money ata future time, the creditor, if the 
pill or note is not paid at maturity, may. 


always as a rule sue for the original considera- 
(1) 7 C. 258. oS ‘ 
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tion, provided that he had not endorsed, or 
lost, or parted with the bill or note, undersuoh 
circumstances as to make the debtor lisble 
upon it to some third person.” In the case 
of Banarst Prasad v. Fazal Ahmad (2), å 
Benchof this Court of which one of us was 
,a@ member, held, in a suit for the recovery 
ofa loan secured by a promissory-note, that 
when it was found that the stamp on the 
notahad not been cancelled and the document 
must, therefore, betreated as an unstamped 
document and, therefore, not admissible in evi- 
dence, evidence of thedebt would be admissible 
aliunde. We are at a loss to distinguish 
that case from the present. Here money is 
found to have been borrowed by the two defen- 
dants and it is evident that the plaintiff did 
not sue upon the notes. alone, or upon the 
notes at all, inasmuch as the suit is brought 
against both Bijai Bahadur Singh and his 
father Angad Singh. If the suit had been 
upon the notes, the sole defendant would 
have been Bijai Bahadur Singh alone. The lower 
appellate Court, agreeing with the Court of 
first instance, found that the money was 
borrowed and decreed the plaintiff’s claim. 
A second appeal was, preferredto the High 
Court and the learned Judge, before whom the 
appeal came has written a most elaborate and 
lengthy ‘jadgment and discussed a number of 
questions which we think unnecessary here to 
refer to. The sole question in the case, as it 
seems to us, was whether or not money was 
borrowed and whether the plaintiff establish- 


ed his right to recover that money. The’ 


learned Judge has mistaken the finding of the 
lower appellate Court upon a very material 
point. The lower appellate Court, as we 
have pointed out, found that the money was 
, borrowed by the two defendants. jointly, and 
“then explained why the notes were executed 
in the name of one alone. The learned Judge 
of this Court at the conclusion of his judgment 
states the finding of the lower appellate Courtas 
follows, namely, ‘both the father and the son 
_ jointly borrowed Rs. 500 on the two pro- 
` anissory-notes which were caused by the father 
to be executed in the name ofthe son and 
poth the father and the son were jointly in- 
terested in the business for which the money 
was borrowed.” That was not the finding of 
the lower appellate Conrt. Its finding was 
that the father and the san borrowed. tha 
money from the plaintiff and that the son 
(2) 28 A. £€8, 3 A. L. J. 25; A. W: N. (1£C6) 9, 
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gave the promissory-notes for the amount. 
This misconception as to the finding of the 
lower appellate Court has probably led to the 
overruling of the decision of both the lower 
Courts by the learned Judge of this Court. 
We allow the appeal. Weset aside the decree 

-of the learned Judge ofthis Court and restore 
the decree of the lower appellate Court with 
costs in all Courts. 


Appeal allowed 


ay aaa aaa 


ALLAHABAD HIGH COURT. 
First Civit APPRAL No. 270 or 1908. 
Merch 8, 1910. 
Present:—-Alr, Jastice Richards and 
Mr. Justico Tudball. 

KUNJI LAL——PLAINTIER— APPELLANT 
CETSUE 
DURGA PRASHAD AND OTHERS— 
DerexDANTs-— RESPONDENTS. 

Civil Procediire Oode (Act XIV of 1882), 38. 18, 521, 
525—Order refusing to file an award on the ground of 
misconduct—- Whether a decision in a suit—Fresh awit 
whether barred —Res judicata. 

Tho order of a Court refusing to file an oward on 
the ground of misconduct of the arbitrators, is 
not a decision made in a suit, and does not consequent- 


ly operate as res judicata under section 13 of the 
Code of Civil Procedure, 1882. 


Bhola v Gobind Dayal, 6 A. 186, Katic Ram v. 
Babu Lal, A. W. N. (1908) 284, Basant Lal v. Kunji 
Lal, 28A 21; 2A. L, J. 460, A. W.N. (1905) 165, 
followed. 


Ghulam Khan v, Muhammad Hassan, 29 0, 167; 
20 I. A 157, distinguished. 


First appeal from the decision of the 
Subordinate Jadge of Mainpuri, dated 17th 
August, 1908. 

The Hon. Mr. Sundar Lal (with him Mr. 
Batj Nath Vyas), for the Appellant. 

Mr. J. N. Ohoudhrit (with him Mr. L. M. 
Banerji and Mr. Girdhari Lal Agarwala), for 
the Respondents. 

Judgzment.—tThis appeal arises out 
of a suit which was brought to enforce an 
award. The defence was that there had 
been an application under section 525 of the 
Code of Civil Procedure, Act XIV of 1882, 
to file the award, that the filing of the award 
was resisted on the ground of misconduct of 
the arbitrators, that the Court refased to 
file it onthat ground and that, therefore, the 
present Suit was barred by the provisions of 
section 13 of Act XIV of 1882. The Comi 
below decided- in favour of this contention 
and hence the present appéal. Iltis contend- 
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ed on behalf of the appellant,. that the 
refusal to file the award cannot possibly 
operate as res judicata because the order of 
the Court refusing to file the award on the 
ground of the misconduct of the arbt- 
trators was not a decision made in a 


+ 


auitandthat the only matter before the Court - 


on that application was the question whether 
or not the award should be filed. On behalf 
ofthe respondents, it is contended that the re- 
fusal to file the award on the grounds men- 
tioned must be deemed to be a decision in 4 
auit and the Court having decided the very 
issue on the application, the question as to the 
validity of the award cannot be again raised 
and that the plaintiff’s suit 1s according- 
` ly barred. Section 525 of the Code of Oivil 
Procedure, Act XTV of 1882, provides as 
“follows: — When any matter had been re- 
ferred without the intervention of:a Conrt of 
justice and an award has been made thereon, 
any person interested in the award may 
apply to the Court of the lowest grade having 
jurisdiction over the matter to’ which the 
award relates that the award may be filed 
in Court. The application shall bein writing 
and shall be numbered and registered as a 
guit between the applicant as plaintiff and 
other parties as defendants. The Court shall 
. direct notice to be given to the parties 
to the arbitration other than the applicant 
acquiring them to show cause within atime 
specified why the award should not be filed.” 
Section 526 then provides: “If no ground 
such as it mentioned or referred to in section 
520 or section 521 be against the award, the 
Court shall order it to be filed, and such 
award shall then take effect as an award 
made under the provisions of this Chapter.” 
If the application after it has- been number- 
ed and registered as a suit could be treated as 
a suit in the proper sense of the word, the 
order of the Court whether ib granted the 
|. application to file the award or refused it 
would be a de¢ree. The order refusing to 
file the award would be appealable as a decree 
and the order granting leave to file the 
award would also beappealable subject perhaps 
to the provisions of section 522 of the Code 
of Civil Procedure. We think that a great 
deal can be said in favour of the argument 
that the Legislatureintended that when the 
application was numbered and registered it 
should be deemed a suit. The Court as goon as 
it has numbered and registered the applica- 
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tion is bound to consider the matters men- 
tioned in section 520 and section 521, one of 


_the matters mentioned in section 521 is the 


very question, which was tried in the pre- 


sent case, namely, whether or not there had 


been a misconduct on the part of the arbi- 

trators. Jt seems to us that it is hardly 

likely that the Legislature intended to pro- 

vide this machinery to try such questions - 
and that the finding could be re-opened im- 

mediately by bringing a regular suit: Jt 
seems to us that the trying of such question 
a second time involves the parties in s large 

amount of unnecessary litigation, anda waste 

of the time of the Court. In the case of 
Ghulam Khan v. Muhammad Hassan (1), 

Lord Macnaghten says:— The question àp- 

pears to their Lordship to turn upon the true 
construction and effect of the provisions . 
of the Code of Civil Procedure relating to 
arbitration. The decisions of the ‘Indian 
Courts on those provisions are so conflicting 
thatit may be useful to state generally the 
conclusions at which their Lordships have 
arrived on some of the disputed points brought 
to their attei.tion in the course of the argu- 
ment.” Their Lordships then proceed to 
deal with the matter nnder several heads. 

Thethird head was “where the agreement 
of reference is made and the arbitration itself 
takes place without the intervention of the- 
Court and the assistance of the Court is only 
sought in order to give effect to the award.” 
At page 183 of the Report, Lord Macnaghten 
says— In cases falling under Heads IL & IIL 
the provisions relating to cases under Head 
lare to be obegerved so far as applicable. 

Bat there is this difference- which 
does not seem to have been always kept in 
In cases falling 


must have the concurrence of all parties 
concerned and the actual reference is theorger 
of the Court, so that no question can arise as 
to the regularity of the proceedings ‘up to that 
point. In cases falling under.Heads II and 
111 proceedings described as & suit and re? 
gistered as kuch must be taken in order to 
bring the matter—the agreement to refer or 
the award as the case may be—under the 
cognizance of the Court. That is or may be 
a litignous proceeding; cause may be Bhown 
against the application, and it would seem . 


(1) 296. 167; 29 I, A. 157. -> 
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that the ‘order made thereon is a deoree 
within the meaning of that expression as 
defined in the Civil Procedure Code.” We 
ave inclined to think that where their Lord- 
ships refer to the order made thereon, they 
. must have referred not only to an order 
granting leave to filo the award but also ‘to 
an order refusing such leave. We, how- 
ever, feel that we are bound by the authority 
of certain ralings of this Court. In the Full 
Bancsh case of. Bhola v. Gobind Dayat (2), 
it was, held by four Judges ont of five 
that no appeal lay from an order disallowing 
an application to file an award under section , 
525. That decision proceeded on the grounds 
that the order was not a decree and itseems to 
us that this involves a decision that the pro- 


ceedings under the application did not consti-- 


tute a suit. This decision was followed in the 
_cwe of Katic Ram v. Babu Lal(3). The case of 
Ghulam Khan v. Muhammad Hassan (1) to 
which we have already referred was cited 
in this case: the learned Judges described 
the remarks of their Lordships of the Privy 
Council in Debendro Kumar Bundopadhya v. 


Bhupendro Narain Dutt (4) as a dictum and ; 


thas the words used by their Lordships 
' referred only to an order granting leave to 
file an award. In the case of Basant Lal v. 
Kunji Lal (5) the same question arose. The. 
decision of their Lordships of the Privy 
Council in Ghulam Khan’ v. Muhammad 
Hassan (1), as also the decision of this Court 
in Katic Ram v. Babu Lal (3), were referred 
to: and it was again held that the order 
refusing to filethe award was unappealable 
on the. ‘same grourd namely that it was not 
a dec ee. . “Of course the only reason'for hold- 
ing it not to be a decree was that the order 
was not made ina suit. The High Courts 
of Calcutta, and Madras have taken a different 
view. Ib was suggested that perhaps this 
appeal might be referred to a larger Bench. 
We have considered this method. There is 
no doubt that at the time when the Court re- 
fused the application to file the award, the 
plaintiff in the present suit could not have 
‘appealed against the order having regard to 
the rulings of the Court. His only remedy 
was to bring afresh suit. We, therefore,, 
think that we ought to follow the decisions 
. of this High Court in the cases of Katic. Ram 


(2)-6 A. 186. (3) A. W. N. (1969) 284, 
(4) 16 0. 183 a oP 184. 
(b) 28 A. 2]; 
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v. Babu Lal (8) and Busant Lal v, Kunji Lal 
(5). We, therefore, hold (following the rulings 
referred to) that the issue as to the mis- 


- conduct of the arbitrators was decided in a 


proceeding which was not a suit within 
the meaning of section 13 of Act XIV of 
1882 and that the decision on the said issue 
accordingly cannot operate as res judicata. 
We, therefore, allow the appeal and set aside 
the decree of the Court below. As the suit 
was decided on the preliminary point, we 
remand the case to the lower Court with 
directions.to re-admit the suit on its original 
number in the register and proceed to 
‘determine it on the merits. Costs will abide 
the result and costs in this Court will include 
fees on higher scale. 
Case remanded. 





ALLAHABAD HIGH COURT. 
Letters PATENT APPRAL No. 95 or 1909. 
February 25, 1910. 
Present:—-Sir John Stanley, KT., Chief 
Justice, and Mr. Justice Banerji. 
Munsht ASA RAM—Durenpant 

; -—APPELLANT 
CEYSUS 
KANHAY A — PLAINTIFP — RESPONDENT. 


Pre-emption — Wajib-ul-arz — Oonstruction—-Custom 
or Contract. 

The Wajib-ul-arz of 1287 F opened with the words: 
“Wajib-ul-arz yanı dastur dehs mouza,” then followed 
the names of the oo-sharers and then, “whereas a new 
settlement of our village from July 1860 to 1890 for œ 
period of 30 years has been made onarcvenueof Bs, 434 


~annnally, therefore, the agreement of us, proprietors 


and lambardars, is that till the term of this settlement 
and in future till the completion of the next settle- 
ment we shall remain bound and carry out.” The 
wajibul- ul-arz of 1295 F. after dealing with tho pro- 
visions rolating to payment of rent, partition and 
other matters, concluded with the following words. 
“In regard to the romaining customs of the village, 
the wajib-ul-arx of 1267 F. should bo referred to”: 
Held, that the documents recorded a contract, not a 
custom. Afaratib Hussain v. Alam Ah, A. W.N. (1907), 


` 285, Budh Singh v. Gopal Rai, A. W. N. (1908) 216; 5 
A. L. J. 539, followed. 


In cases of pre-emption there should be uniformity 


_ of decision if such is possible to be attained. Nice 


distinctions should not be drawn with the object of 
differentiating one case in a District from another ‘in 
the same District. As far ns is possible, a broad 
rule should be observed, and, if possiblo, that brond 
rule should be applied to all cases which reasonably 
come within it. 


Letters Patent Appeal from the decision of 


t 
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Mr. Justice Griffin, dated the 30th of April, 
1909, in Second Appeal No. 110 of 1908. - 

Dr. Tej Bahadur Saprt, for the Appellant. 

Mr. Gulzari Lal, for the Respondent. 

Judgment.—the only question in 
this appeal is whether or not the record- 
of-right of pre-emption is of a right arising 
from contract or existing by custom. This 
question depends upon the provisions of the 
wajtb-ul-arzes of the village of 1267 and 1295 
Fasiss. The village in question is situate in 
the Saharanpur District. The Courts below 
held that the record was one ofa custom and 
not of a contract and that, therefore, notwith- 

standing that the settlement had come to an 

end, the plaintiff was entitled to pre-empt 
the sale effected in favourof the defendant- 
appellant. 

In the wajzb-ul arz of 1267, which is insti- 
tuted “wajib-ul-ars, Yani dastur dehi mauza 
Stdhaulk,” after setting out the names of the 
co-sharers in the village, there is the following 
recital: — Whereas a new settlement of our 
village from July 1860 to 1899 for a period 
of 30 years has been made ona revenue of 
Rs. 484 annually, therefore, the agreement of 
us, proprietors and lambardars, is that till the 
term of this settlementand in future till the 
completion of the next settlement, we shall 
remain bound and carry nut.” The sentence is 
incomplete, it not being stated what the 
signatories to it agreed to:.carry out. But it 
appears to us to be clearly the intention that 
they were to carry out the provisions of 
the document contained in the subsequent 
clauses and that some such words as the pro- 
visions herein contained must be supplied. 

In the later wajrb-ul-arz, after dealing with 
the provisions relating to the payment of rent, 
partition and other matters, the document 
concludes with the following words: “In 
regard- to the remaining customs of the 
village, the wajtb-ul-arz of 1267 Fasli should be 
referred to.” 

| In the Courts below reliance was placed by 
thea appellants upon the rulings in Maraftib 
Hussatn v. Alam Ali (1) and Budh singh v. 
Gopal Rai (2). In the first meutioned of these 
_ cases, the wagib-ul-arz of the year 1861 de- 

clared that the zamtindars of the village which 
was in the District of Saharanpur would be 
bound by and act upon the under-mentioned 
conditions for 30 years, until the completion 


a) A. W. N. (1907) 288. 
2) A, W. N. (1908) 248; 5 A L, J. 539. 
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of the next settlementand amongst the under- 
mentioned conditions were certain conditions ` 
relating to the right of pre-emption. A fresh 
settlement was commenced in 1890 and in the 
waitb-ul-arz prepared at the time of that settle- 
ment, it was provided that as to remaining 
customs in the village the record-of-right pre- 
pared in the former settlement is to be looked 
at, The-language of these two wagtb-ul-arzes 
is very similar to that of the wajzb-tul-arzes 
which are relied upon in the case before us.” 
It was held in that case that the earlier 
wajtb-ul-arz recorded nota custom but a con- 
tract which came to an end with the term of 
the settlement and the later w yib-ul-arzg could 
not be construed as the record of a custom 
which sprung up in the interval of 30 years 
between the two settléments and there was, 
therefore, no right of pre emption in the vil. 
lage. This was an +ppea' under the Litters 
Patent from the decisi nm of one of us and 
that decision’ was upheld by a Banch of bwo, 
Jadges of this Court, of which the other of us 
was a member. It was followed in the case 
of Mohummad Subir v. Sats Rum and others, 
First Appeal No. 222 of 1905, decided on the 
22ud of July 1907, the particulara of which 
are given ina noteto the report of the case 
of Maratib Hussain v Alam Alt (1). En the 
second mentioned case of Budh Singh v. Gopal 
Rai (2), the wajtb-ul-ars of a village in the 
same District of Saharanpur ‘of the year 1867 
contained an agreement on the part of the 
khewatdars of the village that up t»-the term 
of the se.tlement and in future up to the 
termination of the next settlement, they 
would abide by the following terms and act 
upon them. Amongst the subsequent provi- 
sions were certain conditions relating to the 
right of pre-emption. In the later wajib-ul- 


‘are of 1890, no mention was made of any custom 


of pre-emption but there were the following 
words: “for the remaining village customa 
ree the wajib-ul-arzs prepared in 1857.” It 
was therein held that the wayib-ul-arz of 
1867 recorded a contract and not a custom 
and that the rightsconferred by it would not 
be perpetuated by the reference nade in the 
later wajzb-ul-arz to the customs existing in 
the village. | 

Weare unable to distinguish the provisions 
of the wajib-ul-ars in the present case, when 
properly interpreted, from the wujtb-ul-arzes 
in the cases which we have cited. The 
learned Judge of this Court from whose de- 
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cision this appeal has been preferred differ- - 


entiated the cases by the fact that ‘in the 
wajib-ul-arz before usthe words ‘under-men- 
tioned” or “conditions following” do not 
appear in the preamble. It appears to us, 


. with all deference: to our learned brother, - 
_ that no weight can be attached to this dis- 


tinction. The language .of the preamble 
clearly is not complete. To render it complete, 
it appears to us to be absolutely necessary to 
incorporate into it some such words as the 
provisions” or “the clauses” or “conditions 
following”, words which occur in wajib. ul-arzes 
of the: same District, which. have received 
judicial interpretation. Thatwas vlearly we 
think the intention of the parties who sigued 


- ib. Again we do not agree with the learned 
‘ Judge in the view that the word 
` before the word 


i “ig waste” 
ikrar” indicates that the 
following -words refer to the words im- 


mediately preceding, namely, to the assess- | 
- ment of revenue. 


For the signatories.of the 
wajib-ul-arz to expressan agreement on their 
part to pay the revenue fixed by the Settle- 
mentOficer and bs bound by the settlement 
would be redundant and unnecessary. The 
natural meaning of the preamble is that in 
view of the fact that a new settlement 
had been framed, the proprietors express in 
it an agreement to be bound by the provisions 
of the wajtb-ul-arz generally. © The word “ts 
waste’ does not indicate that they were merely 
binding themselves to pay the Government 
revenue. 


those cases govern the present case. We may 
point oub the-iuportiuce in the cases of the 
kind of uniformity of the decision if such is 


* possible to bə attained. Nice distinction 


should not. we think, be drawn with the object 
of differentiating one case ina District from an- 
other in the same District. As far asis possi- 
ble, a broad rale shonld ba nbzorved, and if 
possible that broad rule should be applied to 

ll cases which reasonably come within it. 
We think that the Oourts below and also the 


. learned Jndgea of this Court were wrong 


in not following the decision to which we 
have referred. 

We, accordingly, allow the appeal, eet aside 
the decree of the learned Judge of this Court 
and also the decrees of the lower Courts 
and dismiss the plaintiff's suit withoosts in 
all Courts. Appeal allowed, 


We cannot distinguish the- case . 
before us from the cases to which we have. 
_ referred and we think that the decisions in 


“CALOUTTA HIGH’ COURT. 
MISCELLANEOUS Orv A.PPHAL No. 412 op 1909, 
January 4, 1910. 

Present :—Mr. Justico Mookerjee and 
‘Mr. Justice Teunon. 

KATIC GRAHAM—P Laintirr— 
APPELLANT 
versus 
- Tan COLONTAL GOVERNMENT or 

BRITISH GUIANA BY THEIR AGENT 


B. P. GIBBS—-DEFENDANT— RESPONDENT. 
' Landlord and tenant—Covenint to pay rent with- 
out deduction—Tenant’s right to deduct expenses of 


- repairs— Transfer of Property Act(IV of 1882), s. 108 
“cl. (f}—Expenses of repairs in 


nature of payment, 
not set-off—Jurisdiction of Munsif to tnoestiyate 
when the claim exséeds pecuniary limit of Juris- 
diction. 

A covenant by tenant to pay rent without de- 
daction, cannot be construed as a contract beo- 
tween landlord and tenant to exclude the tenant’s 
right to deduct the expenses of repairs of the 
demised premises. 

When, undor et fof section 108 of the Transfer 


of Property Act, the lesses makes a deduction of the 


expenses of repairs from the rent as it accrues due, 
the deduction is really in the naturo of a payment 
to the landlord and’does not bear the character of a 
set-off. 


Therefore, where in a Afunsif’s Court in a rent 
suit, the tenant claimed a deduction of such expenses: 
Held, that the Court had jurisdiction to investigate 
into the matter though the amount exceeded its pecu- 
niary jurisdiction. 

. Appeal from-the order of the District Judee 
of 24-Pergannahs, dated August 3, 1909, 
modifying that of the First Munsif of Alipur, 
dated April 19, 1909.. 

Mr. K. N. Ohowdhury and Babu Monmotho 
Nath Mukherjee, for the Appellant. 

Mr. Pugh and Babu Krishna Prasad Bar- 
bidhtkari, for the Respondent. 


Judgment.—tThis is an appeal on 
behalf of the plaintiff in an action for 
rent. On the 6th October 1898, the defen- 
dant, the Oolonial Government of British 
Guiana, obtained a lease from the plaintiff, 
for ten years from lst January 1899, in re- 
spect. of certain’ premises in Garden Reach, 
in the suburbs of this city. There were 
two covenants in the lease which form the 
subject-matter of controversy between the 
parties to this litigation. The first of these 
covenants was by the lesseefor payment of 
rent atthe rate of Rs. 500 per month with- 
out any deduction; the rent for any month 
was to fall due on the fifth day of the month 


following. The lessee further undertook from 


time to time and at all times during the cone 
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tinuance of the lease to pay and discharge 
all taxes, rates, assessments whatsoever then 
or thereafter payable in respect of the pre- 
mises demised and also alltaxes, rates and 
assessments that might be levied in respect 
of any additions or alterations which the 
lessee might at any time make upon the 
demised premises with a view te adopt the 
same for his purpose.. The second covenant 
was by the lessor by which she undertook 
to put the demised premises in thorough 
repairs previous to the Ist January 1899 
and also, at the expiration of five years 
from that date, again thoroughly to repair 
_the premises and during the entire term ofthe 
demise to keep the premises wind and water 
tight, subject, however, to the condition that 
this was not‘to extend to the additions and 
alterations that might be erected and mdde 
by the lesseo. Onthe 30th July 19:8, the 
plaintiff commenced this action for recovery 
of Rs. 1,500 which she claimed as arrears 
of rent due for April, May and June 1908. 
The defendant in answer io this claim, 
alleged that, though after the expiration 
of five years from the lst January 1899, 
the plaintiff had, in pursuance of the cove- 
nant to which we have referred, commenc- 
ed and in part executed thorough repairs 
of the demised premisas, she did not repair 
the boundary walls and the buildings at- 
tached thereto or abutting thereon; that 
consequently the defendant gave notice to the 
landlord to carry out the repairs within a 
reasonable time, after the service of such 
notice ;and thaton her failure to do so, the 
defendant had carried out the repairs to the 
boundary walls at an expense of Rs. 2,560-8, 
The defendant, therefore, relied upon sec- 


tion 108 clause(f) of the Transfer of Property- 


Act and contended that he was entitled to 
deduct from the rent, accrued and accruing 
due in respect of the premises, the expenses 
of the repairs of the boundary walls and the 
buildings attached thereto withinterestat the 
rate of six per cent. per annum. In answer to 
this defence,the plaintiff argued that, as under 
the first covenant to which we have referred, 
the lessee was bound to pay rent from month 
to month wtihout any deduction, he could not 
claim the costs of repairs to the boundary 
walls and the buildings attached thereto. 
This contention of the plaintiff was over. 
ruled by the Court of first instance. With 
regard to the contention ofthe defendant, 


however, the Court held that as the plea 
was one not of payment but of set-off, it could 
not be entertained for two reasons, namely, 
first because no Court-fee had been paid 
uponthe written statement; and, secondly, 
because the amount claimed on account, of 
the repairs exceeded the limits of the pecu- 
niary jurisdiction of the Court. In this view, 
the defence was oveirnled and the claim 
was decreed in full. Upon appeal the learned 
District Judge held uponthe question raised 
by the plaintiff that the view taken by tke 
Court of first instance was correct; but upon 
the question raised by the defendant, he 
held that the plea was in substance not one 
of set-off, but of payment, and that, con- 
sequently, the Court was competent to en- 
tertain it. He, therefore, remanded the case 
to the Court of first instance for deter- 
mination of certain issues set out ‚in his 
judgment. 

The plaintiff has now appealed to this 
Court, and on his behalf two grounds have 
been urged against the decision of the Dis- 
trict Judge. It has been contended in the 
first place, that as the tenant undertook to 
pay rent from month to month without any 
deductions, the,costs of repairs could not be 
deducted from the rent as it accrued due ; 
and secondly, that the plea of the defendant 
was iu essence one of set-off and consequently 
could not be entertained by the Court.. In 
our opinion there is no substance in either of 
these contentions. 

In so far as the first ground is concerned, 
it cannot be contended, upon a true con- 
struction of the first covenant set out above, 
that the defendant is not entitled to deduct 
from the arrears of rent as they accrue the 
sums spent onthe repairs. The learned 
Counsel for the appellant contended that 
the effect of the covenant isto preclude the 
tenant from setting off against the amognt 
of rent payable monthly the taxes and other 
periodical dues, and in support of this view 
reliance was placed upon the cases of 


Rawlins v. Briggs (1) and Home Colonia? 


Stores v. Todd (2). These cases, however, do 
not bear out the contention of the appellant, 
and rather support the position of the respond- 
ent. In the second of the two cases. to 
which reference has been- made, there was a 

(1) (1878) 8 Com. Pleas. Div. 868 27 W. R. 148, 


47 L,I. O. P. 487. 
(2) (1891) 68 L. T. R. 829. 
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reservation. in the lease that the rent would 
be paid „without deduction, except the land- 
lord’s property tax. The plaintiffs, who 
were the tenants of the demised premises, 
deducted a certain amount which they had 
been compelled to pay under the Metropolis 


Local Management Act, and their contention — 
was that the particular covenantin the lease, 


under which the rent reserved - was to be 
paid without deduction, did not contemplate 
a oase in which the tenant was obliged to 
make a payment in order to protect the de- 
mised: property from a paramount claim. 
This contention was upheld. Ifin the case 
before us, the covenant is taken as a whole, 
there can, in our opinion, ba no dispute 
as to the real intention of the parties. The 
covenant in the first plada. provides for the 
payment of rent , without , deduction from 
month to. month, and, thisis thon supple- 
mented by the provision that the tenant was 
to bə liable to discharga all taxes, rates, and 
assessments which were then payable or 


“might thereafter become payable in respect 


of the demised premises. The intention of 
the parties obviously was that the tenant 
should not be ina position to deduct from 
the.rent the taxes, rates and assessments 
which might be levied on the proparty. 
Bat thera was no agreement. that if the 
tanant was oblized to lay out money on re- 


_prirs by reason of the default of the land- 
e lord, he would not ba 


in a position to 
deduct from the rent as it acerned dae 
the sum sp2nt by him. The view taken 
by the Courts below on this point is clearly 
correct. 


In so farsas thesecond ground is concern- 
ed, the solution of the question depends upon 
the constraction of -section 103, clause (f), 
of Property Act. That 
clause provides thatif the lessor neglects to 
make, within a reasonable time of the notice, 
any repairs which he is band to matre in 
the proparty, the lessee miy make the 
gama himself anil dedact the expense of 
such reprirs with interest, from the rent, 
or otherwise recover it from the lessor. 
Let us assume fora moment that in ‘this 


particular case, the primary condition whic 


‘has to be fulfilled in order to’ make this 
clause applicable, has been established in 
favonr of the tenant; in other words, let 
ys assume that the lessor has neglected to 
make the repairs which she was bound to 


4 


‘make to the property within a reasonable 


tims after notice that ‘such .repaira were 
required. The lessee claims that when 
under. these circumstancas he himself. has 
made the repairs, he is entitled to be re-im- 
bursed by deduction from the rent as it 
falls dae. The covenant to which we have 
referred. provides that the lessee has a two- 


fold remedy; he is entitled to deduct the ex- 


penses of the repairs with interest from 
the rent or’ he may otherwise racover the 
expenses from the lessor. The argument on 
behalf of the lessor appellant is that a claim 
by the lessee to deduct the expenses ofre- 
pairs from the rent is in the nature of a set- 
off. This is contested by the respondent on 
whose behalf it is suggested by learned 
counsel that it is also notin the nature of 
a plea of payment. We are unable to ac- 
cept either of these contentioas as well- 
founded on principle. Inouropinion, when 
under clause(f)of section 108 of the Transfer 
of Property Act, the lessee makes a deduction 
of the expenses of repaira from the rent as it 
accrues due, the dedaction is really in the 
nature of a payment to the landlord and 
does not bear the character of a soat-off. 
This view is amply supported by cases of 
the highest authority. Inthe case of Graham 
y, Allsopp(3), it was raled that ifa tenant makes 
a payment of rates and taxes primarily payable 
by the landlord or makes a paymentof ground 
or other rent to æ superior landlord, the 
payment is in substance to his landlord; 
in other words that such payment operates 
as payment of the rent itself to his direct 
landlord. [See also Davies v. Stacey (4)). 
A similar view was taken in the case of 
Jones v. Morris (5), which is an authority for 


‘the proposition that where the tenant is com- 


pelled, in order to protect himself in the 
enjoyment of land in respact of which reat 
is payable, to make payments, which ought, 
as between himself and his landlord, to 
have bsen made by the latter, he is cən- 
sidered, by a fiction of law, as authorized 
by his. landlord so to apply his rent due or 
accruing dae, and this is held to be pay- 
ment of the rent itself or part of it. In sap- 
port of this proposition, referones was made 
to two earlier decisions on the point, namely, 


the cases of Sapsford v. Fletcher (6) and 
3) 3 Hx 188; 778. R. 592; 18 L J. Bx. 85. 
4) 12 A. & E. 503, 4 P. & D. 157; 9 D. J. Q. B. 333. 
5) 3 Wx. 743; 77 B. B. 893, 13 L.J Bx. 477. 
(6) (1792) 4 T. R. 611. 
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‘Taylor v. Zamira (7). In thesecond of these 
cases, it was ruled that payment by a tenant 
under threat of distress of an arrear due on 
an annuity or rent charge with power of 
distress paramount to the landlord’s title, 
is a good payment to the landlord. Chief 
Justice Gibbs pointed out that when the 
tenant is compelled to make a payment 
which ought to have been made by his 
landlord, the substance of the matter is that 
he makes the payment on his behalf; in other 
words, he makes the payment in the eye of 
the law to his landlord himself. A similar 
view, had been taken as early as the sixteenth 
century in the case of Taylor v. Beal (8). 
There the action was brought for rent re- 
served upon a lease for years. The issue 
joined was, whether the rent had been paid 
or not. The defendant gave in evidence tor 
part ofthe rent, that the plaintiff by cove- 
nant was to repair the honse and did not, 
and that thereupon he expended part of 
the rent in repairing the house. The ques- 
tion was, whether this evidence would main- 
tain the issue, andit was ruled that the 
defendant was entitled to succeed. Chief 
Justice Gawdy observed that “the law 
giveth this liberty to the lessee to expend 
the rent in reparations, for he shall other- 
wise beat great mischief, for the house may 
fall upon his head before it be repaired, and, 
therefore, the law alloweth him to repair it 
and recoup the rent”, If this view is adopt- 
ed, the result followsthat as soon asthe rent 
fell due, the tenant may be assumed to have 
deducted from the rent part of the sum which 
he had applied. for repairs, so that at the 
date of the suit nothing was due to the 
landlord. It has been suggested, however, 
by the learned counsel for the appellant that 
this ought not to be treated as a case of 
payment at all, because the sums expended 
by the tenant may exceed the amount of 
rent due, and that, in any event, as -the 
amount would be unliquidated, difficulties 
might arise if the tenant was sllowed to 
deduct from a liquidated sum, namely, the 
rent as it accrues due from month to month, 
an unliquidated sum, namely, the nnascertain- 
ed amount spent by him on the repairs. 
Whatever weight might legitimately have 
been attached to considerations like these, 


if there were no statutory provisions on the 
(7) (1816) 6 Taunt. 524; 18 R. R. 668; 2 Marsh 220, 
_ (8) (1691) Croke, Eliz. 922, 


a 


subject, we are of opinion that the argu- 
ment ought not. to prevail when we are 
ealled upon to give effect to the plain pro- 
visions of section 108 of the Transfer of Pro-_ 
perty Act. The Legislature. for reasons 
about which we are not entitled to speculate, 
have laid down that the amount expended 
in repairs, though an unliquidated sum, 
(but ascertainable as soon as the repairs have 
been completed), is, at the choiceof the 
tenant, to be deducted from the rent as 
it falls due. Upon the authorities, as well 
as on principle, we must consequently hold 
that the view taken by the District Jadge 
is correct. It is, therefore, unnecessary to 
consider whether, if the plea was takeñ as 
oue of set-off, Court-fees would have to be 
paid upon the written statement—a point 
upon which the authorities are by no means 
uniform; Nawbut Pattak v. Mohesh Naroyun 
Lal (9) ; Guise v. Anantram Rathi (10). The 
result is that both the contentions advanced 
on behalf of the appellant must be overruled. 

There is, however, one small point in which 
the order of the District Judge requires 
amendment. The District Judge stated the 
first isaues to be determined after remand 
in the following terms: “Was the boundary 
wall in such a condition as to require 
repairs”, In view of the allegations contain- 
ed in the third paragraph of the written 
statement of the defendant, it is clear that 
this is inaccurate. The defendant alleged 
that he was entitled to, and did, as a 
matter of fact, repair all the boundary 
walls of the premises and the buildings 
attached thereto or abutting thereon. The 
ordering portion of the judgment of the’ 
District, Judge must, therefore, be amended 
and wherever he uses the phrase’ boun- 
dary walls, it must be taken to mean thee 
boundary walls and the buildings attached 
thereto and abutting thereon. Subject to 


‘this amendment the order of the Distrect 


Judge must be affirmed and this appeal dis- 
missed with costs. We assess the hearing 
fee at five gold mohurs. 

. Appeal dismissed. 
(9) 10. L. J. 864; 32 0. 654. 
(10) 10 O. W. N. 199. 
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: CALOUTTA, HIGH COURT. 
_Miscarnangous UIvIL Apprat No. 506 
or 1908. 
` January 4, 1910. 
:ı Present:—-Mr. Justico Mookerjee and 
- Mr. Justice Teunon. 
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— APPELLANT 
CerTsts 


RESPONDENT. 

Civil Proceduro Code (Ast XIV of 1882), ss. 287, 811 
~—Misrepresentation of value of property in sale 
proclamation -—Decree-holder bidding through benamdar 
-Substantial injury —Fraud—etting aside sale. 

“Held, that the conduct on the part of the decree- 


holder, who has obtained leave to bid at the auction, -- 


in offering bids through a benamdar, considerably in 
excess of the vaine which he deliberately stated in 
the sale proclamation, is calculated to mislead and is 
consequently frandulent. 

Saadatmand Khan v. Phul Kuar, 20 A. 412; 2 
©. W. N. 550, (P. O.); 26 I. A. 148, referred to. 

Appeal from the order of. the Sub-Judge of 
Barisal, dated August 8, 1908. 

. Babu Girija Prasanna Roy Ohowdhury, for 
the Appellant, 

Babu Baikuntha Nath Das, for the Re- 
spondent. 


. Judgment.—This appeal-is directed 
against an order of the Court below refusing 
to set aside asale held in execution of a 
mortgage-decree. The decree was made so 
far back as the 12th September, 1900, and 


` the sale, the validity of which is now im- 


peached, took place on the 22nd February 
1908. The properties were sold, one for 
Rs. 6.000 and the other for Rs. 2,025. On 
the 23rd February, 1908, the judgment- 
debtors applied to have the sale set aside 
on various grounds. Of these three have 
been pressed before this Court and an addi- 
tional ground, apparently not urged in the 
Oourt below, has also been taken on behalf 
of the appellant. It las been argued on behalf 
wof the appellant, first, that there was a deli- 
berate mis-statement of the value of the pro- 
secondly, 


` that the decree-holder employed a benamdar 


to offer fictitious bids and the effəct of this 
arrangement was to mislead the bidders who 
were present; thirdly, that the evidence of 
servico of sale proclamation is by no means 
safficient: and, fourthly, that as the decree- 
holder obtained leave from the Court to bid at 
the sale and to purchase the properties. 
for the decretal debt, their conduct’ in 


t 
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- eight hundred-rupees. 


purchasing the properties for a smaller 
price by the intervention of a benamday is 


; fraudulent. 


In so far as the frst of these contentions is 
concerned, the ground has been very satis- 
factorily made out. The properties sold con- 
sisted of three and-a-half annas share of 
Taluk No. 837 on the Rolls of the Collectorate 


` of the district of Khulna, and two tenures 
GOBIND MOHAN DAS—Decrer-HoLpeR— - 


by name Shahkhali and Panchpara the former 
of which bore a rental of Rs. 92-9 and the 
latter Rs. 79-2-9. In the sale proclamation, 
the approximate value of: the first property 
was stated to be Rs. 3,000 and the value of 
the second property comprising the two 
tenures juat mentioned was stated to be 
Rs. 2,000. Now in so far as the firat property 
is concerned, ib is not disputed that the 
true value is considerably above Rs. 3,000. 
In fact the decree-holder purchased the pro- 
perty through his benamday for Rs. 5,600. 
The Subordinate Judge has -held that it is 
not establishéd that the true value exceeds 
Rs. 6,000. We are not prepared, however, to 
accept his view as well-founded onthe evi- 
dence: On behalf of the judgment-debtor it 


_ was stated by more than one witness compe- 


tent to express an opinion on the point, that 
the value was considerably higher, and the 
Tahsildar of the jndgment-debtor stated 


. that the annual profits of the first property 


amounted to between seven hundred and 
There was a feeble 
attempt at cross-examination and the only 
suggestion that was made on behalf of the 


decree-holder was that as the collection 


papers were-not produced, reliance ought not 
to be placed upon the oral testimony of the 
Tahsildar of the judgment-debtors. This 
criticism is, no doubt, just to some extent. 
But this is by no means the only circam- 
stance to which weight ought to be attached. 
We know that this witness Chandra Nath 
also deposed that the annual profits of 
the second property amounted to Rs. 414. 
This was not seriously challenged on behalf 
of the decree-holders and the Subordinate 
Judge has found that the value of the 
second property is about Rs. 8,000, which 
goes to indicate that the income was about 
Rs. 409 as stated by the witness. We have 
also the additional circumstance that there 
is no evidence on the side of the decree-hoider 
as to the income of éither of the two proper 
ties. The decree-holders gra not strangers 


- 
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to the properties. They are mortgagees and 
must be taken to have ascertained their value 
approximately at least before they accepted 
them as securities, But itis also clear upon 
the evidence of their witness Annoda that 
before they offered bids at the sale they had 
an opportunity to ascertain the income of 
these properties. Annoda says that the decree- 
holders saw the settlement papers in order to 
know the assets of the first property and 
that Prosanna the naib or head officer of 
the decree-holders had with him another 
paper which showed the assets of the second 
property. Under these circumstances, the 
decree-holders were in a position to make an 


‘approximate, if not a definite, statement as 


to the valne of the properties. They have 
made no attempt to elucidate the matter. 
We are of opinion, therefore, that the Sub- 
ordinate Judge ought not to have disregarded 
the testimony of Chandra Nath that the 


- Income of the first property was between 


seven hundred and eight hundred rupees. 
If the income is ns alleged. there is no ques- 
tion that Rs. 3,000, is too low an estimate of 
the value of the property. Apart, however, 
from the circumstance that the value of the 
properties were deliberately mis-stated in the 
sale proclamation, there is ample evidence to 
show that the mis-statement was made with : 
purpose. When the properties came to be 
sold on the 22nd February, the decree-holder 
offered a bid of Rs. 3,000. He must have 
known at the time that the properties were 
worth considerabiy more. His benamdar 
offered bids successively ranging from 
Rs. 3,500 to Rs. 6,000. There was only one 
outsider present, who offered a bid for 
Rs. 5,700. Under these circumstances, itis 
obvious that.an outsider wonld hesitate to 
offer any very large bids; he would naturally 
assume that the decree-holder mortgagee knew 
the value of the property, and as he had 
valued it at Rs. 3,000, and offered a bid 
from that sum only, the property could be 
worth very much more. If the stranger 
bidder had been aware that the other bids 
were offered not by a stranger to the pro- 
perty but by the decree-holder mortgagee 
himself, he might have been encouraged to 
offer larger bids. We must hold, therefore, 
that this conduct on ihe part of the decree- 
holder in offering bids through a benamdar, 
considerably in excess of the value which he 
deliberately stated in the sale proclamation, 
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was calculated to mislead and was consequente 
ly fraudulent. On this ground alone the sale 
ought to be set aside. 

In so far as the second property ig con- 
cerned, upon the facts found by the Sab- 
ordinate Judge, there can be no question that 
the property has been under-sold. e The 
value of the property was stated to be 
Rs. 2,000. The decree-holder offered a bid 
for that sum and then his benamdar offered 
a bid for Rs. 2,025. There was no other 
bidder and the property was'knocked down 
to the highest bidder. The Subordinate 
Judge has found that the value of the pro- 
perty is Rs. 8,000. He holds. however, that 
the property could not fetch its proper value 
at the sale, as part of it had been previ- 
ously sold for arrears of rent and purchased 
by a third party. In this Court, this point 
has been elaborated on the side of the re- 
spondent and it has been saggested that 
other portions of the property also had been 
sold previously in execution of a decree for 
arrears of rent. In our opinion the materials 
on the record, so faras this aspect of the case 
is concerned, are so meagre that we are not 
justitied in making any deduction from the 
value of the property by reason of the 
circumstance that portions thereof had been 
previously sold. It may also be pointed 
out that the circumstances in connection with 
the alleged previous sales are by no means 
free from suspicion. The second property 
as already stated consists of two items, Sapa- 
gachi and Panchpara. The rent payable for. 
Sapagachi is Rs. 92 and that for Panchpara 
Rs. 79. Assuming that the value of the 
entire property was Rs. 8,000, the value of 
the portions would be approximately Rs. 4,300 
and Rs. 3,700. It has been stated on behalf 
of the respondent that Sapagachi was sold for 
arrears of rent on the 13th February, 1906, 
for Rs. 20) and Panchpara on the 21st No- 
vember 1908, for Rs. 300. We are not ina 
position to say under what circumstances 
these took place, nor is there any evidence on 
the record to show that the sales were. held 
in execution of rent decrees and that the 
purchaser took the property with power to 
annul all encumbrances. On the other hand, 
the very circumstance that the property, 
worth Rs. 8,050, was sold for Rs. 500, justi- 
fies the inference that the purchases took the 
property subject to encumbrances. If so, 
there would be no ground for the suggestion 
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that the value of the property was depreci- 
ated by reason of these two sales. We must, 
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therefore, hold that when the second property, . 


which the Subordiaate Judge has found to, 
be worth Rs. €,000, was sold for Ra. 20-25, 
the judgment-debtor suffered substantial loss. 
We must not ‘also overlook the fact that 
there was no bidder for the property except 


the decree-holder himself.. Here also it may. 


be observed that the device adopted by the 
decree-holder of the interposition of a benam- 
dar would effectively mislead the Court. If 
the benamdar had not cffered a bid, the 
officer who conducted the sale would.in 


ordinary course have referred the matters to . 


the Jadge and it is not unlikely that a fresh 
sale might have been ordered upon service 
of a new proclamation. On these facts, 
we are of opinion that the case is completely 
covered by the decision of the Judicial Com- 
mittee in Saadatmand Khan v. Phul Kuar(1). 
As the appellants are entitled to the first and 
second grounds, it is not necessary to inves- 
tigate the third ground as to the non-service 
of the sale proclamation, 

‘In so far as the -fourth ground is con- 
cerned, we may observe that it was not taken 
in the Court below and the learned Vakil 
for the respondent has suggested with some 
force that the interpretation now sought to 
be put by the appellant upon the petition 
of the 17th February, 1908, is not correct. 
Tt is needless, however, to discuss the ques- 
tion, because as we have already stated, 
the - sale must be set set aside on other 
grounds. oc 

The result, therefore, is that this appeal 
must be allowed, the order of the Court be- 
low discharged and the sale held on the 22nd: 
February, 1908, set aside. The appellants 
are entitled to’'their costs both here and in 
the Court below. We assess the hearing fee 
in this Court at five gold mours. 

e à a Appeal allowed. 
' (X) 20 A. 412; 2 O. W. N. 650 (P.0.); 25 I. A. 148, 
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OALOUTTA HIGH COURT. 
Ssoony Orvis Apegat No. 1633 or 1908. 
March 23, 1910. 

Present:-Mr. Justice Holmwood and 
Mr. Justice Chitty. 
DOOKHI MODI—PLAINTIFE—ÅPPELLENT 
h Versus 

DEBI PROSAD AND otaers—Derenpanis 

— RESPONDENTS. 
~ Muhammadan Law-—-Pre-emption—Talob-i-iatishad 
~ Actual words in vernacular to be taken down—Deela- 
ration that righthad been asserted when first pre-em p- 
tor heard of sale—Talab-i-mowasibat—Omussion fatal. 

In a case of pre-emption, the quostion depending 
entirely onthe form of words that is to be nsed 
at the talab-t-tstishad, the exact words used by the 
witnesses should be taken down in the vernacular, 

The pre-emptor, in every case, when he makes the 
demand of talab-t-ratishad, should make a declaration 
before witnesses that he asserted his right when 
he first aeard of the sale. 

Bujub Ali v. Chuna: Churn, 17 C. 643 (F. B.) and 
Jadu Singh v. Butan Singh, 2 Ind. Oas. 207, followed. 

Appeal from the decree of the Second Snb- 
Judge of Patna, dated May 12, 1908, revers- 
ing that of the Third Munsif of that 
place, dated September 24, 1907. 

Babus Omakalt Mukerjee and Prorash 
Ohunder Mitter, for the Appellant. 


.- Moulvi Syed Shamsul Huda ond Babu 
Ganesh Dutt Singh, for the Respondents, 


- Judgment.—tThis is an appeal from a 
judgment and decree of the Subordinate Judge 
of Patna, dated the 12th May, 1907, dismiss- 
ing the plaintiff's claim for pre-emption on 
the ground that the evidence was not sufficient 
to show that the formalities required in the 
talab-t-istrshad had been observed and special- 
ly that there was no evidence that the plain- 
tiff called the witnesses to attest that he had 
previously performed the talab-7-mowastbat. 
The Judge further foundas a fact that the 
entire evidence adduced by the plaintiff to 
prove the performance of the formalities hag 
been concocted for the purposes of this snit. 
There are so many discrepancies as to the par- 
ticular words used at the time of the alleged 
performance of the formalities and the sur- 
rounding circumstances that he was not pre- 
pared to believe the evidence so far as it 
went. i 

It is a great pity, and we trust that in 
future this will be corrected, that the exact 
words used by the witnesses tvere not taken 
down in the Court of firat instance. The 
question depending entirely on the form of 
words that is to be used, should certainly be 
adjudicated upon on the actual words given 
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in the vernacular by the witnesses, but it 
would obviously be useless for us at this dis- 
tance of time to order a remand for the pur- 
pose of taking down those words. It isincon- 
ceivable that the Munsif,.if he is still in the 
Rame place, could possibly remember what the 
words were and the door would be open to 
the parties to correct them now knowing the 
deficiencies in their previous evidence. But 
even asit stands, we cannot go behind the 
finding of fact of the District Jadge inasmuch 
as on looking through the evidence we find 
that the account given of the form used does 
differ in the mouth of each wituess, 

As regards the law, we think thatthe plain- 
tiff ia concluded by the Full Bench case of 
Rujub Ald Ohopedar v, Ohundt Ohurn Bhadra 
(1). The case of Nundo Pershad Thakur v. 
Gopal Thakur(2), which was. overruled by the 
Full Bench, was a stronger case in favour of 
the plaintiff than the case we have now before 
us; and on referring to that it is perfectly 
clear thatthe Full Bench laid down and in- 
tended to lay down that the pre-emptor, in 


every case when he makes the demand of talab-- 


t-1sitshad, is required to make a declaration 
before witnesses ‘thnt he asserted his right 
when first he heard of the sale. 

This dictum has nat beenin any way ex- 
plained away or modified by the cases that 
have been cited before us, namely, Jog Deb 
‘Singh v. Mohammed Afzal (8) and Jadu Lal 
Sahu v, Janki Koer (4). In a 


1908) Judu Singh v. . Butan Singh (5), 
a Bench of this Court has again drawn 
attention to the absolute necessity of this 
formality beingfully observed. Itis, therefore, 
impossible to hold either on. the evidence 
or onthe law that the plaintiff has exercised 
his rights of pre-emption. 

The appeal is, therefore, dismissed with costs. 


Appeal dismissed. 
(1) 17 O. 648 (F.B.) 
(2) 10 0. 1008. 
(3) 82 C. 982. i 
(4) 35 0. 575. 
(5) 2 Ind. Oas. 207. 
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CALCUTTA. HIGH COURT. : 
MISCELLANEOUS Cryit Appeat No. 124.0¥ 190! 
A February 22, 1910. 
_ Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
EASIN KHAN AND anotHeR—JUDGMENT- 
DEBTORS—APPELLANTS . g 
Lergus 


ABDUL WAHAB SIKDAR AND ANOTHER- 


DECREE- HOLDERS— RESPOND: NTS. 

- Watver—Decree payable by instalment—Amounts pai 
under specified instutments—Amounts taken out b 
demce-holder-~Effect of samoe—Omtasion to sue- 
Acceptance af overdue inslalmenta—Civil Procedi 
Code (Act V of 1808), s. 100-—Second A ppeal—Questro 
of laro —Wasver, mined question of law and fact—Aliou 
able ta be raised in second appeal— Pleadings. 

- A decree payable by instalments provided that : 
default was made in the payment of any instalmen 
the decree-holder would be entitled to realise the whol 
sum with interest. Onthe occasion of every depos 
made by the :judgment-debtors it was expressl 
stated that the deposit was made on account ¢ 
a specified instalment, and the sum was taken ont b 
the decree-holder: i i 

Held, that it is not open to the decree-holder subse 
quently to turn round and contend that the payment 
were made only on accountandin part satisfactio 
of the decree. : 

Kashiram v. Pannu, 27 B.1, followed. 

Although mere omission to sue may not constitut 
waiver, the acceptance of an overdue instalment b 
a creditor may constitute a waiver of his right to re 
cover the entire debt due on account of the defau 
but the fact thit he has done so may not prejudic 
his right to declare the whole debt to be due on- 
subseqnent occurrence of a similar default in the pay 
ment of interest. 

Hurri Pershad v, Nasıb Singh, 21 C. 642, and ` Jadu 
Chandra v. Bhanab Chandra, 81 C. 297, Gi indr 
Mohun Roy Chowdhury v. Bocha Das, 1 Tnd: Oas. 49 ; 
C. L. J. 226; 38 C. 394; 18 C. W. N. 1004, followed. 

Even in a gecond appeal the Conrt, is entitled t 
hold that there had been a waiver, foritis a mixe 
question of law and fact that is involved. 


Appeal from the order of the Second Sub 
Judge of. Backergunge, dated December 2£ 
1908, reversing that of the Second Munsif o 
Bhola, dated August 17, 1908. 

Babu Gtnoda Charan Sen, for the Appel 
lants. e 

Babus Jogesh Chandra Roy and Prokas; 
Chandra Majumdar, for the Respondents. 

Judgment.—wWe are invited in thi 
appeal to set aside an order by which th 
Court below has directed execution to process 
on the basis of a mortgage-decree made o1 
the 3rd June 1898. The sole point in contro 
versy between the parties is, whether th 
payments admittedly made by the judgment 
debtor amounted in law to a satisfaction. o 
the decree, The decree was made by con 
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sent for Rs. E36 payable in nine annual in- 
stalments. ‘The first eight instalments ‘were 
for Rs. 93 each and the last for Rs. 92. The 
` gums were to be paid on the 12th February 
of each -year from 189Y.to 1907. The first 
and second instalments were paid intime, The 
thirceinstalment was not paid and the question 


. arises whether under the terms of the decree 


the decree-holders did not become entitled to 
realise the whole of the judgment-debt. The 
decree was in these terms: “The suit is de- 
creed in accordance with the solenamah for 
Rs. 836. -The defendants do pay to the 
plaintiffs the above sum in instalments speci- 
fied inthe schedule. Jf default is made in 
the payment of any instalment, the decree- 
holders will be entitled to realise the whole 
sum with interest at the rate of 12 per 
cent, per annum and such sum may be realis- 
ed by the sale of the mortgaged properties.” 
After the first default an application for exe- 
cution was made on the 4th March 1901. 
. This is not on the record and we have not 
been informed whether the application was 
for the recovery of the whole’sum due. The 
application, however, was dismissed for non- 
prosecution on the 26th March. following. 
On the 12th February 1902. the judgment- 
debtor deposited in Court the sum due, for 
the instalment of the previous year with 
interest thereon as also the sum due for the 
year 1902. On the 30th April 1902, the de- 
cree-holders took out the sums deposited. In 
the following year 1903, the instalment was 
deposited in time. On the 12th February 
1904, the amount due for that year was de- 
posited. This was followed by an application 
for execution on the 4th March which was 
dismissed for non-prosecution on the 6th 
Angust. Onthe 15th September 1904, the 
decres-holders withdrew the sum which had 
been deposited on the 12th February 1902. 
On the 8th February 1905, the judgment- 
debtor applied for leave to deposit the instal- 
ment due-for that year. This application was 
granted and the deposit was made on the llth 
February 19U5. The sum sodeposited wastaken 


© outby the decree-holder on the 17th April fol- 


lowing. The sum due-for 1906 was deposited 
on the 12th February 1906, and was taken 
out by the decree-holders on the 17th August. 
The last instalment was deposited on the 28rd 
January 1908, but we are not informed 
whether this has beentaken out by the decree- 
holders. On the 8rd Jannary 1908, they filed an 
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application-for execution which is the found. 
ation of the present -proceedings. They 
prayed: for recovery of Rs. 341-6 on 
the ground that as default had been made in 
payment of the third instalment, the whole of 
the judgment-debt had become recoverable 
with interest at 12 per cent. per annam, 
that the subsequent payments mnst conse- 
quently be treated as part payments in satis- 
faction of the decree and. that consequently 
there was a large sum due on account of 
interest.. The judgment-debtors resisted the 
application on two grounds: first, that the 
sums paid had been accepted by the decree- 
holders in satisfaction of the different in- 
stalments in spite of the default in payment 
of the third instalment and, secondly, that the 
application was barred by limitation. The 
Court of first instance found in favour of the 
judgment-debtors upon both the points and 


* dismissed the application for execution. Upon 

“appeal the learned Sabordinate Judge has 
- get aside this decision. 
- application is not barred by limitation by 


He has held that the 


reason of the acknowledgment contained in 
the application of the- 8th February 1905. 
He has also held that the acceptance of the 
sum deposited on account of the overdue in- 
stalment didnot constitute awaiver of the 
right of the decree-holders and that they are 
recordingly entitled to realise the whole sum 
with interest from the date of the first de- 
fault. . We are invited in this appeal to 
discharge the order of the Subordinate 
Judge on the ground that he has taken an 
erroneous view of the question of waiver as 
also of limitation. In our opinion it is need-’ 
less to examine the objection of limitation be- 
cause the appellant is clearly entitled to 
succeed on the ground that there was a 
waiver on the part of the decree-holders of 
their right to enforce the terms of the deoree 
on the occasion of the first default. 

It may be observed in the first place that 
on the occasion of every deposit made by the 


. judgment-debtors it was expressly stated in 


their application that the deposit was made 
on account of a specified instalment. We 
shali take the first application which waa 
presented after the default, namely, the ap- 
plication of the 12th Febrnary 1902. In 
this petition the judgment-debtors stated 
that the instalment for the previous year 


. had been paid out of Court to the decree- 
holders, but as they had fraudulently omitted 


” 
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to certify payment to the Court it was neces- 
` sary to pay the sum again into Court and 
that consequently the judgment-debtors were 
about to deposit Rs, 93 on account of the 
instalment for 1901 with interest thereon 
for one yer amounting to Rs. 11-2 


also Rs. 93, the amount due for the instal- 


ment for 1902. The sum so deposited was 
taken out by the decree-holder on the 30th 
April 1902. At the time when the sum 
was paid ont to the decree-holder, an order 
was recorded to the effect that payments 
had been made ou account of the instalments 
for 1901 and 1902. It is not necessary for 
our present parpose to set out in detail the 
circumstances in connection with the subse- 
quent deposits. It is sufficient to observe 
that on each of these occasions a petition was 
presented by the judgment-debtors specifying 
the particular instalment in respect of which 
the payment was made, and an order was 
recorded by the Court to the effect thatthe 
money had been deposited for such instalment. 
It must be assumed, therefore, that the decree- 
holders withfall knowledge of the circum- 
stances under which the different deposits 
had been made by the judgment-debtors anc- 
cepted payment of the money. The question 
arises under these circumstances whether there 
had been on the part of the decree-holders a 
waiver of their right to enforce the terms 
of the decree by reason of the first default. 
Reliance has been placed on behalf of the 
judgnient-debtors upon the cases of Girindra 
Mohun Roy Chowdhury v. Bocha Das (1), 
Jadab Chandra Bakshi v. Bhatrab Ohandra 
Ohuckerbuity (2) and Kashi Ram v. Pandu 
(3). On behalf of the respondents reference 
has been made to the decision of this Court 
in the case of Hurri Pershad Ohowdhury v. 
Nasib Singh (4). It has further been suggest- 
ed that the question is one of fact and that it 
is not competent to this Court to examine 
in second appeal the propriety of the con- 
clusion of the learned Subordinate Judge. 
For the solution of the question raised, it 15 
not necessary to examine the various dovisions 
of this Oourt which may bo difficalt to re- 
concile and which are all analysed in the 
ease of Girindra Mohan Roy Chowdhury v. 
Bocha Das (1). It is sufficient for our pre- 
sent purpose tə refer to the decision of a 


(1) 1 Ind. Cas. 49; 9 O. In J. 226; 18 O. W. N. 1004. 


36 © 894. 
, (2) 31 0, 297. (8) 27 B.1. (4) 21 O. 542. 
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Full Bench of the Bombay. High Court in 
Kashi Ram v. Pandu (8), where the principle ‘ 
applicable to cases of this description was 
lucidly set forth by Sir Lawrence Jenkins. 0. J. 
as follows: “The true view appears to us to 
be, that thongh there may be a failare to 
pay punctually under an instalment decree, 
still the subsequent conduct of the parties’ 
may preclude either of them from afterwards 
asserting that payment was not made rega- 
larly and in satisfaction of the obligation 
under the decree.” In support of this view 
reference was made to the observations in the 
cases of Norton v. Wood (5) and Thompson v 

Hudson (6). In the first of these cases Lord 
Lyndhurst said: “The question whether pay- 
ment of interest tendered after itis due and 
accepted by the creditor is or is not a regular 
payment, is one which at law would be left 
to the jury. As to the construction to be 
put upon the memorandum I agree with the 
Vice-Chancellor and then the only remain- 
ing question will be, whether this amounts 
to a regular payment of an interest. I think 
if money is tendered after the period when it 
becomes due and the person to whom it has 


“been due, does not see fit to refuse it, itis a 


waiver of the objection; it must be taken as 
a regular payment if the person receives it 
the day after without making any objection.” 
In the second case Lord Hatherley observed 
as follows: “It is simply that, upon one of 
the conditions being broken, a concession is 
made in respect of that one condition with 
regard to which the appellants could never 
again insist upon their complete rights. z 
In other words, the real test is to determine 
whether there ae been a renunciation or an 
abandonment of a right by the execution 
creditor. Whether there has been such a 
renunciation or not must be determined by a 
reference to the circumstances of each case. 
Bat two useful tests may be applied. In the 
first place, we may examine whether the 
payment which has been made may’ be trest- * 
ed as a valuable consideration for the renun- 
ciation or abandonment on the part of the 
decree-holder; secondly, we may consider 
whether the ‘axeoulion oreditor has by his 
act intentionally caused the other to believe 
that the payment was received in satisfaction 
of the obligation and whether the parties 
have acted on that belief, because if they 


(5) 1 Buss & Mylne 178; 32 R. R. 181. - 
(6) L. R. 4H. L. 1; 38 L. J. Oh. 431; 2 Aq. 612, 
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have done 80, they cannot afterwards ques- 
tion their legality. In the case before us, 
both the tests point to a conclusion in favour 
of the appellants. The judgment-debtors, 
when they deposited the overdue instalment 
on. the 12th February 1902, paid not only 
the sum due but also the interest due there- 


on at the rate specified in the decree. It is 


‘farther clear that-although they repeatedly, 
on subsequent occasions, deposited money 
in Court on the allegation that the payments 
were made in satisfaction of certain speci- 
fied instalments, the decree- holders withdrew 
the sums ‘after orders had been made to 


the effect that the payments had been made- 


iv satisfaction ‘of the instalments specified. It 
is impossible to. hold, under these circum- 


stances, that itis open to the decree-holders ` 
subsequently to turn round and contend that 


the payments were made only on acoount and 
in part satisfaction: of the decree, and that 
‘they are entitled to claim interest upon the 
entire judgment-debt. It might have been 
open to them on the occasion of the first 
deposit after default to contend that they 
are not bound to accept the payment on the 
condition on which it had been made. 
they resisted the payment on that ground, 
there would have been an adjudication and 


it is conceivable thatin the event ofa deci- ` 
sion favourable to the decree-holders, the 


judgment-debtors might have repaid the 
whole of the judgment-debt- with such inter- 
est as was then due. The conduct of the 
decree-holders, however, lulled the judgment- 
debtors into a sense of security. They pro- 
‘ceeded on the assumption that the decree- 
holders had waived the defenlt and accepted 
the deposit and they continued to make from 
time to time other deposits in satisfaction of 
the subsequent. instalments. 
in the mouth of the decree-holders now to 
econtend that they accepted the paymentr on 


an entirely different footing. But the learned, 


Vakil for the respondent has coutendéd that 
a Mere omission to sue does not. constitute 
waiver. This has not been disputed by the 
appellants who have, however, relied upon 
the authority of the cases of Hurrt -Pershad 
Ohowchury v. Nasib Singh (4) and Jadub 
Ohandra Bakshi y. Bhatrab Ohandra Ohucker- 


butty (2), to show that although mere omis- 


sion to.sue may ,not constitute waiver, the 
acceptance of an over due instalment bya 
creditor may constitute a waiver of his right 
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to recover the entire debb due on account of 
the default, but the fact that he has done so 
may not prejudice his right to declare the 
whole debt to be due on a subsequent occur- 
rence of asimilar default in the payment of 
interest. It is clear, therefore, that the view 
taken by the learned Subordinate Judge can- 
not be supported. 

The learned Vakil for the respondent has, 
as a last resort, suggested that it is not com- 
petent to this Court to interfere with the 
conclusion of the learned Subordinate Judge 
as it is one of fact. In answer to this argu- 
ment, it is sufficient to refer to the observation 
of Sir Lawrence Jenkins, C. J., in the case 
of Kashi Ram v. Pandu Yay where the 
learned Chief Justice observed as follows: 
“Notwithstanding that it is a second appeal, 
the Court is entitled to hold that there has 
been a waiver, for it is a mixed question of 
law and fact that is involved.” 

The result, theréfore, is that this appeal 
must be allowed, the order of the Court be- 
low discharged and that of the Court of 
first instance restored. The application for 
execution is dismissed with costs through- 
out. We assess the hearing fee in this Court 
at five gold mohurs. l 


i Appeal allowed. 
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Wl - Construction—Malik, meaning of—Direction 
for establishment of pious snatitution for commemora- 
tion of testator's name—Uncertainty— Reverstoner not 
to get property— Void provision—lIaprocements—Right 
to claim value, when arises—Improvements by lrfe-tenant 


, OF purchaser from him, 


ee 


No importance should bo attached to isolated 
expressions in a Will, but.the Court must look to 
all its clanses and give effect to them ignoring none 
as redundant or contradictory. 

Shib Lakshan- v. Tarangim, 8 © L. J. 20;followed. 

Although a doneo might be declared as the 
malik, by which term ordinarily a heritable ond 
alionable estate is ‘oreated, the effect of the 
word may be modified by the context, and the 
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full proprietary rights imported by the word may be 
materially restricted by the other provisions of 
the Will. ; 

Shib Lakshan v. Tarangini, 8 0. L. J. 20; 
‘Punchoomoncy v. Troylucko Mohimey, 10 ©. 342; 
Surajmanit v. Rabinath, 80 A. 84,5 A. L. J. 67; 18 
M. L. J. 7; 12 C. W. N. 231 (P.0.); 10 Bom. L. R. 59; 
70. L.J. 181; 3 M. L. T lk and Amarendra v. 
Shuradhanı i, 6 Ind. Cas 78; 14 0. W. N. 458, followed. 

Therefore, where it is stated in the preamble 
of a Will that the testator’s widow should own and 
possess like himself his ancestral properties, but 
in the body it is provided that she should be 
able to sell the properties for the performance 
of pious acts: Heli, that the testator-had no in- 
tention to create an absolute interest in favour of 
his widow. 

A Will provided for the establishment of a 
pious institution of a permanent character for com- 


momoration of tho testator’s name held void for ~ 


uncertainty. 

Blair v. Duncan, (1902) A. O. 87, 7). 1 J. P. C. 
22,50 W. R 369; 86 L., T. 158, referred to. 

No effect can be given to a clause in a Will which 
provides that the reversionary heirs of the testator 
should not obtain-his property. 

Tagore v. Tagore, L. R. I. A. Sup. Vol. 47 at p- 79, 
referred to. 

Asa general rule, in order to entitle an oo- 
ocupant of lund to compensation for improvements, 
three things must concur; first, ho must have 
held possession under colour of title ; secondly, bis 
possession must have been adverse to the title of the 
true owner, that is, it must not havo been 
possession by mere permission of another whose 
title he recognises; and, fiwdly, he must havo 
acted in good faith, that is, nnder the honest belief 
that he hag secured good title tothe property in 
question and is the rightfal owner thereof; and 
for this belief ‘there mustbe some reasonable grounds 
such as would lead a man of ordinary prudence to 
entertain ib. 

Asa general rule, improvements made on pro- 
perty: by a life-tenant thereof attach to the 
estate and pass to the reversioner or remain- 
dərman, at the expiration of the life-estate, with- 
out any liability on his part to make compensa- 
tion therefor; and the same is trus of improve- 
ments made bya purchaser from one who holds 
a limited interest, for it is presumed that such pur- 
chaser knows the title which he acquires, 

The defendants purchased certain property from 
the widow of a Hindu testator and effected certain 
improvementson it The revorsioners sued to set aside 
the alienation Thore was a substantial question in 
controversy as to the true effect of the Will which 
was of au ambiguous character: 

Held, that the plaintiffs would not be Hable for the 
cost of any improvement effected during the life- 
time of the widow, but the defendants are entitled to 
claim the value of improvements effected by them 
subsequent to the death of the widow and up to the 
date of the judgment. 


Appeal from the decree of the Additional 
Sub-Judge of Khulna, dated April 9, 1908, 
affirming the decree of the second Munsif of 
Satkhira, dated April 8, 1907, . 
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Babus Brojo Lal Chuckerbutiy and Biraj 
Mohan Mozumdar, for the Appellants. 

Babus Jogesh Chandra Roy, Mohendra Nath 
Roy and Sarat Chandra Ghosh, for the Res- 
pondents. 

Judgment.—tThe suit, out of which 
the present appeal arises, was commenced 
by the plaintiffs-appellants for recovery of 
possession of. property, which admittedly 
formed part of the estateofune Jadu Nath 
Ghose who died on the 13tn January 1889. 
Some time before his death on the 14th Sep- 
tember 1886, Jadu Nath had made a testa- 
mentary disposition of his properties, the 
troe effect of which is the subject of con- 
troversy in this litigation. The testator 
died leaving a widow Doorga Tarini, his 
mother Khether Moni and the plaintiffs, who 
were the grandsons of his elder brother, as 
his reversionary heirs. On the 30th 
September, 1889, the widow applied for pro- 
bate of the Will, buat before the probate 


_had been granted, on the lth September, 


she joined her mother-in-law in transferr- 
ing the disputed property, to the first de- 
fendant, who was the principal officer of her 
brother. Probate was granted to heron the 
19th December 1889. The mother of the 
testator died on the i9th August 1899. On 
the 12th May 1903, the firat defendant sold 
the property to hia sister-in-law, the fourth 
defendant. The widow died on the 18th 
August 1908. On the 18th June 1906, the 
plaintiffs commenced’ the present action for 
declaration of their title ag reversionary 
heirs: of the original owner, and for re- 
covery of possession and mesne profits, on 
the ground, that neitherthe widow nor the 
mother were competent, upon a true con- 
struction of the Will of the testator, to alienate 
the property, and that in any event, there 
was no legal necessity for the transfer. The 
Courts below have concurrently dismissed e 
the suit onthe ground, that the effect of 
tne Will was to vest an absolute interest in 
the widow and mother of the testator, who 
were consequently entitled to transfer the 
property. The Court of first instance further 
fourd that the sale was beneficial to the 
estate, and was an act of prudent manage- 
ment, asthe property was a losing concern. 
The Subordinate Judge, on this part of 
the case, however, took a contrary view, 
and without a full examination of the 
grounds upon which the conclusion of the 


original Court was based, he held that there ' 
: was no legal necessity for the alienation. 


tained in eight paragraphs ; 
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The 
Court of first instance also found that the 


first defendant had spent a substantial sum | 
in reclaimicg the property ; upon this point, ` 


the Subordinate Judge, however, did not ex- 
press any opinion. The plaintiffs 


behalf, the. decision of the Subordinate 
Judge has been assailed. substantially on 


. thé ground that upon a true construction - 


of the Will, the mother and the widow of 
the testator did not take an absolute interest 
in the: property; and that whatever the 
true nature of their interest might be, it 
was not- competent to them to slienate the 
property, so as to prejudice the rights of the 
reverriouary heirs... This position had been 
strenuously «contested. on behalf of the re- 
spondents, andit has also been argued on 
their behalf, that even if it be arsumed that 
the widow and the mother of the testator 
had not an absolute transferable interest, ib 
was competent to the widow aa executrix 
‘to transfer the property and further, that 
upon the facts found by the Court of first 
instance, and not negatived by the’ Subordi- 
nate Judge, the transfer was an act of prudent 
management binding upon the OEA 
heirs. 

The true nature of the interest, created by 
the testator.in favour of his widow and 
his mother. must be determined upon a con- 
struction of his Wili. The preamble states 


that his wife Durga Tarini was, after his. 


death, to own and hold possession like 


himself, of bis ancestral properties, and was’ 


to conform to the subsequent provisions of 
the instrument. These provisions are con- 
but before we 
deal with them,-we must observe that 
the Courts below have laid: much stress on 
the words of the preamble, that the widow 
was to hold possession like the testator, 
which have been. taken to indicate that an 
absolute interest was intended to be created 
“dn her favour. As pointed out, however, in 
the case of Shib Lakshan Bhagat v. Parangint 
Dassi (D), importance oughtnot to be attached 
to isolated expressions, but the Court must 
look to all the clauses of the Will, and give 
effect to all the clauses ignoring none as 
redundant or contradictory. ln the case, to 
which referenco has been made, it was 


(1) 80.1. J. 20, 
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held that although sa donee might be de- 
clared as the malik, by which term or- 
dinarily a heritable and alienable estate 
is created, the effect of the word may 
be modified by the context, and the full 
proprietary rights imported by the word 
may be materially restricted by the other 
provisions of the Will. [See also Punchoomoney 
Dosses- v. Troylucko Mohiney Dossee (2) ; 

Surajmant v. Rabinath Ojha (8) and Ama- 
rendra Nath Bose v. Shuradhant Dasi (4). | 
We must, therefore, examine all the pro- 


- visions .of the instrument, before we come 


to any conclusion upon the question of the 
interest taken by the widow and the mother 
in the estate left by the testator. The first 
clause recites that the testator had no 
children; it contemplates the possibility of 
a second wife and ‘of suns or daughters 
but 
it ig expressly stated that the daughters 
are to take nothing during the life-time of 
the wife and the mother of the testator. 
The contingencies mentioned have not, how- 
ever, happened, and no further reference 
is needed to this clause. The second clause 
deals with the management of the estate 
by the firat wife, should the testater take 
a second wife, andit concludes by authoris- 
ing her to sell the properties, except the 
family house, to the extent of an one- 


- fourth share, for the purpose of pious acts. 


The third clause deals with the mainten- 
ance of the mother; it provides that if she 


‘desires to perform any pious acts, and if the 
income’ of the property proves insufficient 


to meet the expense, she may sell an one- 
eighth share of the properties. A proviso, 
however, is added that if the properties are 
wasted, none would be competent to sell 
any share of the properties for the per- 
formance of pioas acts, so as to affect the 
right.of maintenance of the persons pre- 
viously mentioned. The fourth clause au- 
thorises the wife and the mother, should there 
be no children, to sell the properties for 
the performance of pious acts. It farther 
provides -that if the wife and the mother did 
not agree, they might partition the pro- 
perties, and then sell their respective shares 


‘for pious acts of a permanent character. 


an 842. - 
3) 30 A 845 A. In J. 67; 18 M. L. J. 7; 12 C.W, 
T O.); 10 Bom. L. R, 59; 7 0. L. J. 181; 3M 


T: (A) 6 Ind, Cas. 78} 14 0, W. N. 458, 
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Ib concludes with the provision ‘that the 
last survivor among the mother and the 
wives would become the . absolute owner, 
of the properties that might be left, and 
would be competent to sell them witha 
view to perform pious acts, that 1s, to 
establish a pious institution of a permanent 
character for commemoration of the name 
of the testator. The fifth clause speaks of 
the maintenance of two persons with whom 
we are not at present concerned. The 
sixth clause provides that after the .death 
of the mother and the wives of the testator, 
the properties would become vested in his 
fellow villagers, for the performance of 
pions acts, and if this proved imprawtic- 
able, the Government might take charge 
of the properties. The seventh clause lays 
down that the fellow villagers or the Gov- 
ernment may settle a gentleman of good 
character in the family dwelling house and 
the attached garden and tank. The clause 
then concludes with the provision that 
none of the legatess would be competent 
to contract illegal debts and waste the pro- 
perty; and that on no account were the 
legatees to alienate any portion of the pro- 
perties to the kinsmen and co-sharers of the 
testator, the present plaintiffs. The central 
ideas of the testator, when he made the 
testamentary. disposition, were obviously two- 
fold,~ namely, first, that whatever pro- 
perties might be leftupon the death of his 
mother and his wife, were to be applied 
for the patablishinient of a pious institution 
of a permanent character for commemora- 
tion of his name; and, secondly, that, in 
no event, was the estate to be alienated in 
favour of the reversionary heirs. In so far 
as the first of these ideas is concerned, it is 
absolutely inconsistent with the theory 
that the mother and the widow took an 
absolute alienable interest in the estate. 
If such was the intention of the testator, it 
is difficult to see why he should authorise 
his widow and his mother, in clanses 2 and 
3 of Une Will, to sell certain shares of his 
properties, for the performance of pions 
acts. Neither is it easy to perceive why 
in clause 4, he should restrict the exercise 
of such power to cases of alienation for pious 
acts of a permanent character. It is mani- 
fest, in our opinion, from the various pro- 
visions of the Will to which reference has 
been made, thatthe testator had no inten- 
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tion to create an absolute interest in favour, 
of his mother and his widow, and that 
the utmost power he intended to confer 
upon them, was that for the performance 
of certain specified acts ofa religious and 
charitable nature, the mother and the, widow 
might sell a comparatively small portion 
of the properties. It cannot be disputed 
that the gift overfor a pious institution wag 
void for uncertainty of subject-matter 
Blair v. Duncan (5). The Government, wa 
understand,- has declined to undertake the 
ndministration of the trust on account of the 
small value of the properties left by the 
testator ; and so far as we are aware, DO per- 
son interested in the enforcement of the 
charitable trust has come forward to assert 
the rights of the public and of the fellow, 
villagers of the deceased. We must con- 
sequently hold that neither the mother 
not the widow could effect an absolute 
transfer of the disputed properties, special- 
ly as there is no suggestion that the trans- 
fer actually made was for the perform- 
ance of any pious acts, as contemplated by 
the testator. As regards the second idea of 
the testator which he had prominently in 
view, namely, that the reversionary heirs 
should not obtain the property, no effect 
can be given toit, because if there was 
an intestacy after the death of the survivor 
of the mother and the widow as we hold 
there was, the reversionary heirs are enfitl- 
ed to take the estate [See Tagore v. Tagore 
(6)!, The learned Vakil for the respondents 
suggested that if the widow and the mother. 
of the testator did not take an absolute 
interest in the estate, and consequently 
could not by transter convey such interest 
to the defendauts, the widow was entitled , 
as executrix to transfer the property absolute- . 
ly. This argument, in our opinion, is mani- 
festly fallacious for more than one reason. 
In the first place, the widow did not trans- 
fer the property in her charecteras executrix; 
the alienation was by her as donee under the 
Will and in this transaction, she was joinede 
by her mother-in-law who claimed to be 
another legatee under the Will. In the 
second place, the transfer waa not even 
ostensibly for the purposes of adminis- 
tration ofthe estate, and it was really in no. 

(5) (1902) A. C. $7; 71 L. J. P. O. 22; 50 W. R. 8693. 
88 L. T. 158. i; 


(0) L. B, I. A. Supp. Vol. 47 at p. 79.. 
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way required to enable her to discharge her 
duties as executrix. In the third place, the 
argument is based on the assumption that 
there was no restriction imposed on the 
power ofalienation of the widow, whereas 
upon a true construction-of the Will, it is 
clenr that her power of alienation was re- 
stricted both as regards the quantity of 
the estate which might be transferred, and 
the purposes for which such transfer migbt 
be made. As a last resource, it was contend- 
ed by the learned Vakil for the respondents 
that the transfer was an act of prudent 
management. Baut this position cannot be 
successfully maintained, ‘in view of the facts 
found by the Subordinate Judge. No doubt, 
at the time ofthe death of the testator, 
the property still remained to be reclaimed, 
but there was obviously no legal necessity 
for its transfer; and we are not satisfied 
upon the materials, which have been placed 


before us, that ihe alienation was needed, 


for the protection of the remainder of the 
estate left by the testator. 
sequently, hold that neither the widow nor 
the mother was competent to sell the dis- 
puted property, so as to prejudice the rights 
of the reversionary heira and the plain- 
tiffs are consequently entitled to re- 
cover possession thereof from the defendants. 

This leads us to the consideration of an- 


‘other important - pointin the case, namely, 


the validity of the claim ofthe plaintiffs 
for mesne profits. Thereis no doubt that 
the plaintiffs ore entitled to claim mesne, 
profits from the date when their titleaccrued, 
that is, from the date of the death of the 
widow, which took place onthe 18th August 
19038. «As the suit was brought within three 
years from that date, the plaintiffs are en- 
titled to recover mesne profits from the 
defendants, other than the second and third 
defendants, who admitiedly never had any 
interest in or possession over the property, 
ond such mesne profits must be calculated 
for the period between the 18th August 
1908 andthe date of delivery of possession. 
The question, however, arises. whether 
the defendants are not entitled to the bene- 
fit of the improvements they may have 
effected on the property. In our opinion, they 
are entitled to claimthe value of the improve- 
ments, but it is necessary to indicate briefly 
the nature and extent of such right. Asa 

general rule, in order to entitle an ocou- 
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pant of land to compensation for improve- 
ments, three things must concur; first, he 
must have held possession under colour of 
title ; secondly, his possession must have 
been adverse to the title of the true owner, 
that is, if must not have been possession by 
mere permission of another whose title he 
recognises ; and, thirdly, he must have acted 
in good faith, that is, under the honest 
belief that he has secured good title to the 
property in question and is the rightful 
owner thereof, and for this belief, there must 
be some reasonable grounds such as would 
lead a man of ordinary prudence to entertain 
it [Stock v. Starr (7)]. These principles are 
substantially recognised in section 51 of the 
“Transfer of Property Act”, and are based 
on obvious grounds of justice, equity and 
good conscience. In ve Thakoor Chunder 
Paramanick ‘(8), the principle is, as Mr. 
Justice Story put it in his classical judgment 
in Bright v. Boyd (9), which has been fol- 
lowed by this Court in Dharmadas Kundu v, 
Amulya Dhan Kundu. (10), that no man 
should be allowed to enrich himself un- 
justly at the expense of another, and that 
consequently where the defendant has made 
the improvements in good faith as a bona 
fide occupant of the land, and in the belief 
that the land ‘is his own, the plaintiff, who 
obtains the benefit of the expenditure which 
has increased the value of the property, 
ought to re-imburse the defendant for the 
expenditure so made (Keener on Quasi Con- 


. tracts, 379 and Domat on Civil Law 3, 1, 5, 


7). The question, therefore, arises, for 
what improvements are the defendants legi, 
timately entitled to call upon the plaintiffs to 
pay ? Novw, it is clear that the plaintiffs are 
entitled to-the property as it stood on the 
date of the death of the widow, that is, 
the 18th August 1908. Whatever the precise 
extent of the interest of the widow in the 
estate of her husband might be, she was 
bound either by herself or her agent or re- 
presentative to make proper use of the pro- 
perty; the plaintiffs cannot, therefore, becall- 
ed upon to pay for the improvements ‘effected 
by the life-tenant, Asa general rule, im- 
provements made on property by a life. 


tenant thereof attach to the estate and pass 
(7) 1 Sawyer 16, 22 Fed. Cas, 1084, 

(8) (1866) B. L. R. (F. B.) 695. 

a TA 1 Story 478; 2 Story 609; 4 Fed. Cas, 


(10) 38 C. 1119; 3 0. L. J. 616; 10 0. W. N. 765, 
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to the reversioner or remainderman, at the 
‘expiration of the life-estate, without any liabil- 
ity on his part to make compensation there- 
for. The same is true af improvements 
made by a purchaser from one who holds 
& limited interest, for itis presumed that 
such purchaser knows the title which he 
acquires. The most satisfactory reason, 
which may be assigned in support of this 
position, is that the life-tenant, or one hold- 
ing through or under him, does not 
hold in any way adversely to the remainder- 
man or reversioner, and, therefore, must be 
held to have made such improvements merely 
with the view of enjoying.them so long as 
the life-estates continued, or to have intended 
them to be for the benefit of the remainder- 
man. It has sometimes been suggested, 
however, that where the life-tenant improves 
the property under the belief that he has an 
absolute title thereto, he may legitimately 
claim compensation for his improvements; 
but this view has been maintained, subject to 
the restriction that a claim for permanent 
improvement under such circumstances, can 
be put forward only as a set-off against the 
mesne profits, and when the remainderman 
abandons his claim for mesne profits, the 
transferee is allowed no compensation for 
the amelioration. In the case before us, the 
plaintiffs are not entitled to claim any pro- 
fits for a period antecedent to the death of 
the: widow. Under the ordinary law, they 
are entitled to take the estate as it stood at 
that moment. It would not be right, there- 
fore, to make them liable for the costs of 
any improvement effected during the life- 
time of the widow, nor does this involve any 
real hardship upon the transferee from the 
widow, because he may be assumed to have 
been sufficiently remunerated by the income 
he derived daring the life-time of the widow 
for the sums which he might have spent for 
the improvement of the property. ` The de- 
fendants are, therefore, entitled to claim 
the value of any improvements effected 
by them, subsequent to the death of the 
widow, and up to the date of the judgment. 
No doubt, ordinarily the privileges of a holder 
of property in good faith cease when he 
has knowledgeor notice of an ex‘ating title 
adverse to that under which he claims; but 
in the present case, that principle is sange 
cable, because there was a substantial ques- 
tion in controversy as to the true effect of a 
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testamentary instrument of an ambiguous 
character, and the occupant ought not to be‘ 
beld disentitled to compensation for improve- 
ments, unless they have been made after 
an adverse decision against him. To deter- 
mine the value of the improvements, the 
Court will ascertain the value of the pro- 
perty as it stood at the death of the widow 
on the 18th August 1903, and deduct it 
from the value of the property as it stands 
at the date of this judgment. The difference 
indicates, if no other causes have meanwhile 
operated to increase or decrease the value 
of the property, the increase in value due 
to ‘improvements made by the occupants. 
The Court may, on this part of the case, 
follow the principle indicated in section 83 of 
“ The Bengal Tenancy Act.” It has been 
stated tous, however, that if the defendants 
have improved the property, they have also 
allowed the rents to accumulate to a consider- 
able extent; itis obvious that any rents due 
subsequent to the l8th August 1903, which 
have fallen into arrears, must be deducted 
from the value of the improvements, because 
all such rents constitute a charge on tbe pro- 
perty and diminish its value. 
` The result, therefore, is that this appeal 
is allowed and the decrees of the Courts be- 
low are set aside. A decree willbe drawn up 
in favour of the plaintiffs for possession of the 
disputed property, a8 against the defendant 
and they will be entitled to execute the de- 
cree and take possession forthwith. The 
decree will further direct an enquiry into 
the mesne profits from the L8th August 1903 
to the date of delivery of possession; against 
the sum thus determined, must be set oft 
the value of the improvements effected after 
the 18th August 1908 and up to the date of 
this judgment, diminished by the amount of 
rent which has accrued due during this 
period, and has been allowed to accumulate. 
The decree for the balance will be made as 
against the first and fourth defendants only. 
The plaintiffs are entitled to their costs of this 
litigation, in all the Courts, from those two e 
defendants. 

Appenl allowed, 
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CALCUTTA HIGH COURT. 
Seconpo Crvi Apesat No, 2173 or 1907. 
a April 1, 1910. 

_  Present:—Mr. Nadie Mookerjee nd 
$ Mr. Justice Carnduff. 
BUDDHIMANTA PRAMANIK AND OTHERS 
* —Derenpants Nos. 1-3— Å PPELLANTS 
; Yyersus 
SARAT OHANDRA:’ BANERJEE 


—PLAINTIFF—-RESPONDENT., 

- Bengal Tenancy Act (VIII of 1885). s3 89, 155—Bjoct- 
msnt—Notice—Tenani—Tranaferse from tenant, 

Defendant No. 4 took a lease from the plaintiff, 

which provided that the tenant would not be entitled 
to alienate the land nor to place’ it in possession of 
any body else, and that if the tenant acted in contra- 
vention of the condition, the landlord wonld be en- 
titled to take possession without recourse to Court. 
The defendant No 4 having alienated the land to de- 
‘fendants Nos. 1 to 3, the plaintiff brought a suit for 
ejectment, which was decreed. The defendants 
Noa. 1-3 appealod: 

Held, that sections 89 and 165 of tha Bengal Tenancy 
Act were of no assistance to the appellants as they 
were not tenants, and that, bhgeetore they were not 
entitled to any notice, 


Appeal from the ee of the District 
Judge of Hooghly, dated Jane 3, 1907, affirm- 
ing that of the Second Sub-Judge of that 
place, dated March 23, 1907.. 

Babus Nil Madhub Bose and Surendra 
Chandra Guha, forthe Appellants. 

Babus Mohendru Nath Roy and Dwarka 
Nuth Miiter, forthe Respondent. 


Judgment.—This is an appeal “on 
behalf of the first three defendants in an 
action for ejectment. The’ father of the 
fourth defendant tonk a lease of the disputed 
lands from the predecessor-in-interest of the: 
plaintiff on the &%5th April 1868. It was 
expressly provided in this lease that the 
tenant would not be entitled to. alienate the 
property nor to place the land in possession 
of any. body else. The lease further contained 
a covenant that, if fhe lessee acted in contra- 
vention of this condition, the landlord would 
be entitled to take possession without re- 
course to the Court, and the tenant would 
‘not be allowed to plead thathe had acquired 
a right-of occupancy under section 6 of Act 


X of 1859, The case for the plaintiff is that 


the 4th defendant in contravention of this 
covenant in the lease alienated the property 
in favour of the firat three defendants and 
subsequently took a sub-lease of a small por-, 
tion from them. On this allegation, the 
the plaintiff aned to eject the defendants. 
The Court of first instance made a decree 
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for ejectment in favour of the plaintiff 
against all the defendants. The transferees, 
the first three defendants, alone appealed to 
the District Judge, who affirmed the decree 
of the original Court. They have now appealed 
to this Court, and on their Behalf it has been 
contended that the suit is not maintainable 
by reasonof the failure of the plaintiff to 
comply with the provisions of section 155 of 
the Bengal Tenancy Act. It has been argued 
by the learned Vakil for the appellants 
that, in spite of the condition inthe lease 
which entitles the landlord on breach of the 
covenant to re-enter without the assistance 
of the Court, the landlord ts bound by the 
provisions of section 89 of the Bengal 
Tenancy Act.- This contention is no doubt 
well-founded because under section 178 of the 
Bengal Tenancy Act nothing in any con- 
tract between a landlord anda tenant made 
before or after the passing of that Act 
shall entitle a landlord to eject a tenant 
otherwise thanin accordance with the provi- 
sious of that Act. This, however, is of no 
assistance to the appellants as they are not 
tenants. For the same reason, section 155 of 
the Bengal Tenancy Act is equally of no 
avail. Section 155 provides thata suit for 
the ejectment of a tenant on the ground that 
he has broken a condition, on breach of which 
he is, under the terms of a-contract between 
him and the landlord, liable to ejectment, 
shall not be entertained unless the landlord 
has served in the prescribed mannera notice 
on the tenant. It is not necessary for us to 
consider whether section 155 would have been 
of any assistance to the 4th defendant if he 
had relied upon it in the Court of first in- 
stance, Possibly it might have been argued 
on behalf of the plaintiff, in answer to any 
such contention, that section 155 was not 
intended to apply to cases of the present 
description But the tenant has not resisted 
the decree for ejectment. He is quite content 
with the decree made against him by the 
Court of first instance. He did not appeal 
to the District Judge nor has he appealed 
to this Court. . Even if we assume, therefore, 
that section 155 is applicable to a tenant in 
the circumstances of the present case, it is 
of no’avail to the appellants, who are trans- 
ferees from the lessee and under the terms 
of the lease, are clearly trespassers and liable 
to be ejected as such. 

The result, therefore, is that the decree of 
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the Court below must be affirmed and this 
appeal dismissed with costs. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Cryin Arrear No. 648 
: oF 1908. 

March 9, 1910. 
Present:— Mr. Justice Mookerjee and 
- Mr. Justice Teunon. 
MRINALINI CHOWDHURANI— 
DEFENDANT-—ÅPPELLANT 


- VEVSUS i 
BENODE CHANDRA MITRA—-PLAINTIFF 


~- —RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 103, 811, 
812, 588 cl. (8) and cl. (16)—Appeal—Confirmation 
ôf sale—-Order refusing to set aside ex parte dismissal 
of application to set aside sale. 

If an application to set aside na sale is dismissed for 
default, and the sale is confirmed, the order of con- 
firmation is appealable under clause (16) of section 
588 of tho Civil Procedure Oode, 1882. But there 
is no appeal from an order refusing to set aside 
the. ex parte ordor of dismissal of an application 
to set aside a gale under section 311 of the Code. 

Suja-ud-din v, Reaz-ud-din, 27 O. 414, Jung Baha- 
dur v. Mahadeo Prosad, 81 O. 207, and Ghasiti Bibs 
v. Abdul Samad, 29 A. 696; A. W. N. (1907) 186, 
followed. 


Appeal from the orders of the third Sub- 
Judge of 24.Pergannahs, dated September 19 
and November 21, 1908. 

Babus Jogesh Ohandra Roy and Upendra 
vopal Mitier, for the Appellant. 

. Babus Umakals Mukerjée, Mohendra Nath 
Roy and Susil Madhub Malik, for the Re- 
spondent. 

~. Judgment.—tThis appeal, which has 
been preferred by the judgment-debtors, is 
directed against two orders made by the 
‘Court below, one under section 312 of the 
Code of 1882, confirming an execution sale 
and the other under section 103 read with 
section 647 refusing to vacate an, ea parte 
order of dismissal of an application to set 
aside that sale under section 311 of the 
Code. - 

The learned Vakil for the respondent, 
decree-holder auction-purchaser, has taken 
a preliminary objection to the hearing of the 
appeal on the ground that it is incompetent. 
In so far as the appeal is directed against 
the order confirming the sale under 
section 812, it has been argued that 
as the application to set aside the sale 
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was dismissed for default, it cannot be adid 
to have been disallowed within the mean- 
ing of section 312, and consequently the 
order of confirmation is not appealable under 
clause 16 of section 588. In our opinion this 
contention is not well-founded. Clause 16 
of section 588 provides that an order for 
confirming or setting aside or refusing to set 
aside a sale of immovable property made 
under -section 312 or 3138 is appealable. 
There can be no question that the order of 
confirmation here was made under section 
312. In fact that was the only section of 
the Code, under which an order of confirm- 
ation could have been made. ‘That section 
contemplates two possibilities: there may be 
an application such asis mentioned in section 
311 or there may be no application under that 
section. In the former event the application | 


may be disallowed or it may be granted. if the 


application is disallowed, the sale is confirm- _ 
ed; if the application is allowed, the sale is 
set aside. If no application is made under 
section 311, the sale is confirmed. Conse- 
quently, whichever of these contingencies may 
happen, the order of confirmation is made. 
under section 312 and is appealable under 
clause 16 of section 588. In so far, therefore, 
as the appeal is directed against the order 
of confirmation, it 1s perfectly competent. 
Tn so far, however, as the appeal is directed 
against the order refusing to seb aside the 
-ex parte order of dismissal of the application 
under section 311, the appeal is incompetent. 
This is obvious from the decision of this 
Court in Sujauddin v. Reazuddin (1), and, 
Jung Bahadur v. Mahadeo Prosad (2), and of 
the Allahabad High Court in Gaherti Bibi v. 
Abdul Samad(3).But the learned Vakil for the 
appellant has suggested that the appeal is 
competent under clause 8 of rection 588. In 
our opinion, there is no foundation for this 
contention, Olause (8) only provides that 


-an order rejecting an application under sed- 


tion 103 (in cases open to appeal) for an 
order to set aside the dismissal of a suit is 
appeulable. When, however, section 103, 
read with section 647, is applied to an appli- 
cation under section 311, the ex parte order 
of dismissal is not a diamissal of a suit within 
the meaning of clause (8) of section 588, and 
consequently an appeal does not lie from an 
order refusing to set aside such ez parte 


(1) 87 0. 4l4. (2) 81 0. 207. 
(3) 29 A. 598; A. W. N. (1907) 186. 
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order of dismissal, The preliminary objeo- 
` tion, therefore, prevails in part, and, we pro- 
ceed to hear the appeal in so far aa it is direct- 
ed against the order confirming the sale. 

‘The circumstances under which the sale 
was confirmed are fairly clear from the evi- 
dence on the record. The judgment-debtor 
had made an application to set aside the 
sale, which had been directed to be heard 
on the 19th September. On that. date, her 
officer Sadhir Ranjan Roy was present in 
Court, and as appears from his sworn testi- 
mony, he had come to Court to conduct the 
`” oase and not to have it postponed. His story 
is that he went out of the Court room to see 
if the witnesses who had been summoned were 
present and that meanwhile the case 
was taken up and dismissed in his absence. 
Sanat Kumar Roy Chowdhury; the pleader 
by whom the applivation under section 311 
had been filed, was present in the Court room 
at the time when the case was taken up for 


hearing. He states that he had met the’ 


offcer of his client that morning and had 
been informed by him‘that he was going to 
Jagadish Babu who was the senior pleader 
engaged in the case, as appeared from the 
Vakalutnama on the record. Sanat Kumar, 
however, when the case was called on for 


hearing, intimated to the Court that he had 


seen his client's man in the morning who 
could not be found. The impression, thus 
created was that he was the sole pleader in 
the case and that he had no instructions to 
go on with it. The Court, thereupon, re- 
corded the following order: “The judgment- 
debtor applied for setting aside the sale. 
She is not present and her pleader states 
that he has no instructions. The applica- 
dion for setting aside the sale is, therefore, 
rejected for default with costs. The sale is 
confirmed and the execution case dismissed 
on,part satisfaction.” It is clear, however, . 
from the evidence that Jagadish Babu im- 
mediately afterwards came into Court room; 
indeed Sanat Kumar Roy Chowdhury states 
that after mentioning to the Court that he 
had no instructions, he went to Jagadish 
“Babu and returned. with him, when the 
judgment was being delivered. Later on in 
the day, an application was made on behalf 
of the jadgment-debtor to set aside the 
. ez parte order of dismissal. The evidence of 
Sudhir Ranjan Roy Chowdhury, the manager 


of the ‘appellant, does not, however, show 
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pa 


-#hab he had pona to fetch Jagadish Babn: 


He appears to have gong to another pleader, 
Ham Jibun Babu, whose services were re- 
tained that very day, and got him to draft 
an application for postponement on the 
ground that two of the important witnesses 
on theside of the applicant had not come 
.and fresh processes were needed to enforce 
their attendance. This application has been 
produced, and the explanation offered is 


‘that before it could be presented to the Court, 


the order of dismissal had been recorded. 
‘To us the conduct of Sudhir seems inexpli- 
cable. He did not act with as much care 
and caution as he ought to have done seeing 
that he was looking after the case on behalf 
of. his mistress to whom he was related. A 
suggestion has been made that this lack of 
diligence on the part of Sudhir may, perhaps, 
be traceable to not very honest motives. 


- This, however, need not be determined, be- 


cause there is not the remotest suggestion 
that the decree-holder acted with unfairness. 
Our view is that the case on behalf of the 
appellant was negligently and foolishly 
managed’ in the Court below and that al- 
though she had her officer to look after the 
case and at least three pleaders had been en- 
gaged to conduct it, two of them could not 
appear in Court in time, while the one who 
did appear in Court did not make a full 
statement of. the circumstances and rather 
created the impression that he was the sole 
pleader engaged and had no instructions. 
Under these circumstances, we think, that 
the application to-set aside the sale should be 
investigated on the merits, specially as the 
property in dispute is of considerable value. 
The result, therefore, is that this appeal is 
‘allowed and.the order of the 19th September, 
1908, set aside. The case is remanded to 
“the Subordinate Judge in order that he may 
hear the application to set aside the sale on 
the merits in the presence of both parties. 
As the respondent, however, was not to 
“blame for the difficulty in which the appél- 
lant found herself, he is entitled to his costs 
both here and in the Court below. We 


~“ assess the hearing fee in this Court at three 


gold mohurs and that in the lower Court at 
We further direct that 
these costs be deposited in the Court below 
before the application to set aside the sale is 


heard on the merits. 
| A ; Appeal allowed. - : 


HULASI v. KALKA PRASHAD., 


ALLAHABAD HIGH COURT. 
Sgoonp Crvin ArpraL No, 202 or 1909. 
March 11, 1910. 

“Present: —Mr, Jastice Richards and 
Mr. Justice Griffin. 

HULASTI ano oraurs—Derenpants— 
APPELLANTS 
versus 
KALKA PRASHAD AND ANOTARR — 
PLAINTIFFS — RESPONDENTS, 

Mortgage—Prior mortgagee suing onone of his several 
mortgages is not bound to satisfy his claim under a 
subsequent mortyage out of the surplus sale proceeds. 

A executed a mortgage in favour of B in respect of 
two villages 8 and O in 1879. He exeouted another 
mortgage in favour of D in 1892 ın respect of one of 
the villages O only. He again executed another 
mortgage in 1895 in favour of B in respect of both 
the villages Sand O. B sued on his mortgage of 
1879, and obtained a decree in execution of which the 
village 8 was sold in 1898 The sale proceeds yielded 
asurplis of Rs, 400 which was paid over to the 
mortgagor. B again brought a suit ou kis mortgage of 
1895 and sought to obtain a decree against the 
village O. D contended that B ought to have applied 
tne sum of Rs. 409 surplus in satisfaction of his second 
mortgage of 1896; 

Held, that B was not bound tosoapply the surplus. 


Second appeal fron the decision of the 
Sabordinate Judgeof Shahjahanpur, dated 
the 4th day of Decamber, 1908. 

Mr. Govind Prasad, for the Appellants. 

_, Mr. Gulzar? Lal, for the Respondents. 


Judgment.—tThis appeal arises out of 
a suit brought to enforce a mortgage. The 
facts are as follows:—On the 17th of July 
1879, a mortgage was executed by one 
Shanker Lal, who is now represented by the 
defendants Nos. 1-4, in favour of one Shib 
Dayal, who is represented by the plaintiffs. 
This mortgage comprised zamindarts, first, 
in the village Sarai S3dhu and, secondly, in 
the village Chamarpura Kalan. On the 26th 
of August 1881, the same mortgagor made a 


second mortgage in favour of one Badri Prasad.. 


This mortgage wasa mortgage of Chamarpura 
Kalanonly. A third mortgage was made on 
the 28th of April 1892 in favour of the appel- 
~lants. This mortgage also affected Chamar- 
pura Kalan only and the mortgage of the 
26th August 1881 was satisfied by this 
mortgage. On the 23rdof July 1895, a fourth 
mortgage was made in favour of the plaintiffs, 
which included both the villages. On the 
19th of February 1896, the appellants pur- 
chased the equity of redemption in one 
village, namely, Chamarpnura, the consideration 
being partly the mortgage debt of 1892 and 
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partly some further advances. It appears 


that a suit was brought on foot of the mort- 
gage of 1879 on the 19th of September 1889. 


The mortgagee of .the mortgage of 1881, 
which was then subsisting, was not 
made a party to the suit. The. usual 


- decree followed on the 19th September 


1819. In 1898 when the decree-holder 
sought to sell the property, that ia to say, the 
two villages, the appellants objected to the 
sale: of the village Chamarpure claiming - 
under the mortgage of 1892. The objection 
was allowed and the village of Sarai Sadhu 
alone was sold. The sale price, however, 
was sufficient not only to satisfy the decree 
but to leave a surplus of Rs. 400. This 
gum of Rs. 40) was paid to the mortgagor or 
his representatives apparently without any 
objection on the part of the decree-holder. 
The present suit was instituted on foot ot the 
mortgage of the 23rd July 1895. <A decree 
has been mede for the sale of the village 
Chamarpara Kalan subject, however, to the 
mortgage infavour of the appellanta dated 
the 28th April 1892. Theappellants contend | 
that the plaintiffs-respondents might and 
ought to have applied the sum of Rs. 400 
surplus on the sale of the village Sarai Sadhu 


Jin the satisfaction of the second mortgage 


dated the 23rd July 1895, on foot of ‘which 
the present suit har been instituted. They 
contend that the failure of the plaintiffs-re- 
spondents so to apply the sum of Rs. 400 
surplus gives him an equity to have the 
mortgage debt of the plaintiffs-respondents 
reduced by thisamount. The Conrt below has 
held against this contention. We are 
unable to findany equity in favour of the 
appellants. So far as their mortgage is concern- 
ed, itis not interfered with. The sale of the 
property that has been decreed is subject 
to that mortgage. Accordingly so far as the 
appellants’ position as mortgagees is concern- 
ed, their security is .in tact. 
position as purchasers under the sale-deed 
of the 19th February 1896, in our opinion, 
they have no claim whatsoever. We, accor&- 
ingly, dismiss the appeal with costs. 


Appeal dismissed. 


In their - 


Yal. vo - 
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[ALLAHABAD HIGH COURT. 
Seoonp Civiu APPEAL No. 1221 or 1908, 
March 15, 1910. 

Present:—Sir George Knox, Kr., Judge, and 

- Mr. Justice Karamat Hussin. 
HUB LAL TEWARI—Puraintirr— 


= 


; APPELLANT 
À versus 
GANGA SAHAT anp OTHBRI—DAFENDANTS 
-— RESPONDENTS. 


Pre-emption—Wajib-ul-arz—Construction— Custom 
or contract—Preamblea clause not a sure guide in con- 
struction. 

The Wajtb-ul-arz of 1838 contained the following 
provision as to pre-emption: “Whoever. from among 
us wishes to transfer either the whole or part of his 
` share by means of sale or mortgage, it is proper 
(lazim) that he should give information to the share- 
holders of the village (deh), the sale or mortgage to 
be at the price appointed (moiana). Inthe event of 
a proper price not being taken orgiven, it isin his 
power to transfer to whom he likes”. The terms 
contained in the wijib-ul-arz of 1880 ran as follows:— 
“Mention of transfer of right—every share-holder is 
empowered to tranefer his share, and at the time of 
transfer it would be proper that firat he should give 
information to his near (garibt) share-holdera and 
in the event of their refusing, to other share-holders 


of the village and sell or mortgage at the proper. 


price”. The preamble clause of the Wajib-ul-ara of 
1860 was:—“Wo so and so pattidars of the village. 
This village is oar ancestral Zamindari and its 
settlement has been made with us Hence willingly 
and having. understood, we write down the following 
clausea and we shall act according to them”. Held (1) 
that the documents recorded a custom of pre-emption. 
The opening words contained in the preamble of a 
Wajib-ul-arz are not a sure guide in construing 
whether the pre-emptive clanse in the document isa 
contract or a custom. 

Baldeo Sahat v. Nagai, A.W.N.(1907)17; 3 A.L.J. 850; 
_ Maratib Husainy. Alam Ali, A.W. 1907)235, Majidan 
Bibi v. Hayatan Bibi, A. WN 1897). 8, Ali Nasir 
‘y. Manik Chand, 25 A. 90, referred to. 

(2) The mere fact that one Wajib-ul-arz recorded 
the custom in brief and general terms and another in 
greater detail, does not affect the custom. 

(3) In dealing with the worda contained in s 
e Wajib- ul-arz, specially those relating to pre-emption, it 
-is not safe to rely on ths lIangaage used, and a 
Court should find tha-existence or non-existence of 
an alleged custom from the cironmstances which 
‘snfround the case and not from a too particular 
sorutiny of the words contained in the Wajib-ul-arz. 


‘Second appeal from the decision of the 
District Jadee of Gorakhpore, 
-Saptember, 1908. . 

Mr. Iswar Saran, for the Appellant. 

Mr. Peare Lil Banerji, (for Mr. Howard), 
for the Respondents. 

Judgment. —This second 
arises out of a suit brought by Hub Lal, ap- 
pellant before us, for pre-emption of certain 


property which has been transferred to 
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Ganga Sahai and others, defendants frst 
party, on the basis of a custom recorded in 
wajib-ul-arz. The Oourt of first instance 
held that the “custom was proved by the 


reccrd contained in the wajib-ul-arres of 1839: 


and 1860. No rebutting evidence was given 
to that Court. The lower appellate Court held 
that thecustom of pre-emption was not proved 
from the wajth-ul-arz of 1860. The reasons 
given by it for holding this view are as 
follows:— 

Firstly —That the preamble to the 
wanb-ul-ars of 1860 contains words to this 
effect “accordingly we willingly and with 
full understanding subscribe to what follows 
and will remain boundaccordingly”’. Second- 
ly:—That the ‘case before if was on all 
fours with two unreported rulings of this 
Court, namely Babu Dharam Rai vy, 
Tahal Rai, L. P. No. 64 of 1905, decided 
on the 27th of April 1906 and Phalloo Ram v. 
Sheo Harak, S. A: No. 810 of 1903, decided on 
the 7th of April 1905; the learned Judge 
says. that it has not been shown to him that 
the clanses of the 1860 wajib-ul-arz undoubt- 
edly record custom. Hoe accordingly decreed 
the appeal and dismissed the suit. In appeal 
before us,it is*contended that the lower 
Court has erred in its interpretation of the 
terms of the wajih-ul-arz.and that the evidence 
on the record fully establishes the custom 
of pre-emptionin the village. We called upon 
the learned Vakil for the respondents to 
support the judgment of the lower appellate 
Court. He argued the case before us very 
fally and contends that he relies first upon 
the preamble of the wajrb-ul-arz, and next 
upon the fact that the terms contained in the 
wajtb-nl-arz of 1860 differ from the terms 
contained inthe wajib-ul-ars of 18388. Now it 
is quite true and has been frequently held 
by this Court that in dealing with the words 
contained in a wajtb-ui-ars, specially those 
relating to pre-emption, it is by no means 


-safe to rely upon the language used, and that 


we have to judge whether the custom al- 
leged exists or does not exiat from the circum- 
stances which surround ‘the case and not from 
a too particular scrutiny of the words contain- 
ed in the wujtb-ul-arz. In the case before us, 
the wajtb-ul-arz of -1860 undoubtedly began 
with a preamble which was as follows we” so 
and so pattidars of the village. This village 
js our ancestral zamindart and its settlement 
has been made with us. Hence willingly and 
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having understood, we write down the follow- 
ing clauses and we shall act according to 
them.” This preamble is, however, a pre- 
amble based more or less upon a sample 
-~ preamble which the Board of Revenue 
thought fit to enjoin as suitable for wajib- 
ul-arzes in general. The wagib-wl-arz, ib 
must be remembered, was not confined to 
being a mere record of the custom of pre- 
emption but other facts and customs alleged 
to exist in the village are contained in the 
record, e.g., the constitution of the Mahal 
“and tenure, payment of Government Revenite, 
rights of sharers and subordinate holders and 
of tenants and go forth. Ib was in fact a record 
of facts existingin the village, some of which 
might be based upon custom and other facts 
which reterredto the relations between laud- 
lord and tenants. The wajib-ul-arz was a de- 
claration on the part of the samindars that 
. they recognised the existence of these facts 
and customs. The opening words contained 
in the preamble seldom, if ever, are any sure 
_ guide as to whether this or that, that follows 
in the paper, is a fact or a custom prevalent 
in the village. Sometimes, however, but very 
seldom, it will be found that the signatures to 
A E F do distinguish between what 
are existing facts and what are customs. In 
puch cages, it will be found that the divergence 
in the language used is marked and shows 
that the signatures recognised the difference. 
In such cases, the langtiage used may and 
probably will be a safe guide to show what 
the signatures regarded as facts and what 
they regarded as customs. In the present 
case, however, we have only the preamble 
and nothing more. 

When we come to the particular clause 
relating to pre-emption the iwujib-ul-àrg of 
1833 runs as follows:— 

“Whoever from among us wishes to transfer 
either the whole or patt of his shareby means 
of sale or mortgage, it is proper (lazim) that 
he should give information to the share- 
holders of the village (deh), the sale or mort- 
gage to be at the price appointed (moiana). 
In the event of a proper (wajib) price not 
being taken or given, it isin his power to 
transfer to whom he likes”. The terms con- 
tained in the wajib-ul-are of 1860 run as 
follows:— “Mention of transfer of right. 
Every share-holder is empowered to transfer 
his share, and at the time of transfer it 
would be proper that first he should give in- 
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formation to his near (garibi) share-holders 
and inthe event of their refusing to other 


` share-holders of the village, and sell or mort- 


gage atthe proper pric6”, It is upon the 
change in the words used that the learned 
Vakil for the respondent takes his stand ; 
but upon looking carefully into the two 
wajtb-ul-arzes, we are of opinion that there is 
no real or substantial difference between 
them. The wajib-ul-arz of 1833 was recorded 
at a time when the recording of pre-emptive 
provisions was new to share-holders. That of 
1860 was written after a lapse of some 80 
years, when probably more attention was 
paid to details. The record of 1883 records 
the custom in brief and general terms; the 
record of 1860 sets out the custom in greater 
detail. We have sentfor the two cases upon 
which the learned Judge relied which he held 
he was bound to follow in preference to Balded 
Sahat v. Nagai Sahai (1) and Maratib Husain 
v. Alam Ali (2). In the case of Dharam Rat 
v. Tahal Rat, the wajib-ul-arzg of 1833, 
upon which the defendant relied to prove 
the existence of the custom of pre-emption, 
there was a very material difference between 
the record as contained in the wajtb-ul-arz 
of 1833 and in the wajrb-ul-arz of 1868; and 
the learned Judge who decided the case de- 
cided it upon this material difference in the 
two documents. In Phalloo Ram v. Sheo Harak, 
the decision turned upon the words contained 
in the preamble to the wajrb-ul-arz. The 
words used were certainly somewhat different 
from those which are contained in what we 
have called the sample attestation clause of 
the wajtb-ul-arz. They ran as follows-— 
“Therefore, having well-understood we have 
recorded the following matters, and accord- 
ing to them we shall remain bound”. In the . 
cage before us, we have come tothe con- 
clusion that the clanse relating to pre-emption 
records a custom and not a contract, first, 
because there isnothing in it which in any 
way leads us toinferthat a contract was 
contemplated, and also because the rules 
prevailing at the time directed the settlements 
officer to record customs which he found 
existing in the village. If we had found in 
the clauses relating io pre-emption any 
special language or had our attention been 
called by the evidence on the record to any 
particular circumstance evidencing the exist- 


(1) A. W. N. (1807) 17; 8 A. L. J. 850. 
D ACW. N. (1907) 286, 
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. efice of a contract, it would be different. We 


~ 


find no evidence of a contract, and following 
the rulings tn Majidan Bibi v. Hayatan Bibi 
(8), Ali Nasir Khan 'v. Manik Chand (4), 
Baldeo Sahai v. Nagatsahat (1), we hold 
that the custom of pre-emption has been 
proved to exist. We decree the appeal, set 
aside the decree of the Oourt below and 
restore that of the Court of first instance with 
costs in all Courts including in this Court 
fees on the higher scale. 

Appeal decreed, 
A A. W. N. (1897) 3. - i ae 
4) 25 A. 90. 





OALCUTTA HIGH. COURT. 

- Secowo Civil Appear No. 2077 or 1907. 
April 1, 1910. 

Present:—Mr. Justice. Mookerjee and 

' Mr. Justice Carndaff. 
PITAMBAR PURKAIT—Derenpant No. 2 
| —— APPELLANT 
DEY RUS 


MADHU SUDAN MANDAL—Puarntiey 


_ — RESPONDENT. 

Mortgage——Possession of mortgaged property by mort- 
gagee——Covenant to pay by sia as akak for: 
- sale, right to sue for. 

When an instrament of ‘mortgage gives R right 
to possession and also contains a covenent to pay, 
thus presenting a combination of a usufroctuary and 
a simple mortgage, the two righta are independent, 
_and the mortgagee may sue for sale, although he 
may have given up possession. 

Luchmeshar Singh v. Dookh Mochan Jha, 24 0. 677, 
distinguished. 

Arunachalam Ohetti v. Ayyavayyan, 21 M. 476 and 
Kashiram v. Sardar Singh, 28 As 157; A. W. N. (1905) 
226, referred to. 

Pargan Pandey v. Hahatan Mahato, 6 Œ L. J. 143 and 


Talek Singh v. Jalal Singh, 5 Ind. Oas, 180; 11 N: L. J. ` 


186, followed. 

Appeal from the decree of the jad: Sub- 
Juge of 24-Pergannahs, dated Angust12,1907, 
reveraing thatof the Fourth Munsif of Dia- 
mond Harbour, dated December 22, 1905. 
. Babu Surendra Nath Guha, for 
Appellant. ~ 

Babus Mohendra Nath Roy and Krishna Pro- 


“sad Sarbadhtkart, for the Respondent. 


_Judgment.—this is an appeal on 
behalf of the -second defendant in 2 
suit to. enforce a . mortgage security, 


` executed by the first defendant in favour 


of the- plaintiff on the 23rd January 
1899. The substantial point in controversy | 


. in the Courts below related tothe genuineness ` 


of mortgage instrument, . The Court of first 
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instance found thatthe docament was not genu- 
ine and dismissed thesuit. Uponappeal, the 
subordinate Judge has found that the mort- 
gage was Lona fide transaction and that the 
deed was executed for valuable consideration. 
In this view he has madéthe usual decree for 
sale. On behalf of the appellant, who is the 
present owner of the equity of redemption, 
it has been argued that no decree for sale 
ought to have been made inasmuch as the 
mortgage wag of an usufructuary character 
and consequently the mortgagee was not en- 
titled to a decree for sale of the mortgaged 


„premises. In support of the proposition 


reliance has been placed upon the cases of 
Luchmeshar Singh v. Dookh Mochan Jha (1), 
Arunachalam Ohetti v. Ayyavayyan (2) and 
Kashiram v. Sutdar Singh (8). ln order to 
determine the validity of the contention of the 
appellant itis necessary to~ examine for a 
moment the terms of the mortgage instrn- 
ment. The mortgagor took a loan of Rs. 465 
and executed a mortgage for that considera- 
tion. He-agreed to re-pay the money on the 
12th April -1899. Mvideùtly if the deed 
stopped here, the transaction would amount 
to a simple mortgage, but the instramant also 
provided that the mortgagee would be placed 
in possession, and during the period of such 
possession, the profits would be set off against 
the interest due on the sum advanced. There 
was a furthér covenant that if the mortgagae 


“was dispossessed, interest would be allowed at 
therate of 372 percent. per annum on the 


principal sum. The learned Vakil for the 
appellant has contended that the mortgage 
was really of a usufructuary character and 
the mdrigagee was, therefore, not entitled to 
a decree for sale, although it has been found 
that he has been deprived of possession of 
the mortgaged premises by the appellant. 
In our opinion, there is no foundation for 
this contention. Itis well-settled that, when 
an instrument of mortgage gives a right to 
possession and also contains a covenant to 
pay, thus presenting 8 combination of a 
usufructuary..and a simple mortgage, the 
two rights are independent, and the mort- 
gagee may sue for sale, although he may have 
given up possession. In the present case, 
there is no doubt that upon the failare of 
the mortgagor to re-pay the sum on the 
(1). 24 0. 677. ss 


(2) 21 M. 476. 
(8) 28 A. 1675 A.W. N (1905) 226. 
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12th April 1839, the mortgagee might have 
enforced the security and obtained a decree 
for saleaf the property. The fact that he 
has subsequently been deprived of possession 
of the property, does not take away that 
right. Fhe decisions relied upon, when 
elosely examined, are found to be of no assist- 
ance to the appellant. The case of Luchme- 
shar Singh v. Dookh Mochan Jha (1), is clearly 
distinguishable, because there the mortgage 
was a pure asafructuary mortgage witbont 
a covenant to pay. The case of Arunachalam 
Chetti v. Ayyavayyan (2) related to an instru- 
ment to which there was no covenant to pay 
while the case of Kashiram v. Sardar Singh 
(3)arose ont of atransactionin which it was 
fonnd thatthere was no hypothecation. In the 
ease before us, there was a hypothecation, 
aud thera was also a covenant to re-pay. It 
is obvious, therefore, apon n authority of 
the case of Pargan Pandey v. Mohatan Mohato 
(4) which bas baen followed in Tiler Niagh 
y.“ Jalal Singh (5), that the plaintif mortgagee 
is entitled to a decree for sale, ` 

The result is thatthe decree made by the 
Court below is affirmed and this appeal dis- 
miased with costs. 
` Appeal dismissed. 


(4) 6 Q. L, J. 148. 
(5) 11 Q, L. J. 136; 6 Ind. Cas, 180. 


CALCUTTA HIGH COURT. 
Civic Ruru No. 4381 op 1909. 
February 18, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
BASIRUDDIN MON DAL—Prarntipr— 
PETITIONER 
VETSUS 


SONAULLAH MONDAL—-DEFENDANT— 


Oppositr PARTY. 

TAmatation Act (XV of 1877), 88. 14, 18 Fraud, de- 
unite Knowledge sf—Mere suggestion of fraud not 
sufloient -Provincial Small Cause Courts Act (IX of 
1887), 8 17—Depoait or security imperative, 

In arder to make limitation operate when a 
frand hag been committed by one who haa ob- 
tamod property thereby, ıb is for him to show 
that the injured complainant has had clear and 
definite knowledge of the facts constituting the 
freud at atime which is too remote for tho 
sunib to be brought. Mere suggestion of his hav- 
ing been defrauded does not amount to such know- 
ladge ag is required by section 18 of the Limitation 
Act, 1877. 

Rahimbhoy v. Turner, 17 B. 341 (P.C); 20 L A. 1, 
followed. ; 
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The provisions of section 17 of the Provincial Small 
Cause Courts Act are mandatory and an application” 
to set aside an ew parte decree must be accompanied 
by the necessary security or deposit. 

Jogi Ahr v. Bishen Dayal Singh, 18 O. 83 ; Jagan- 
math v. Chetvam, 28 A. 470, BA. L.J. 318; A. W.N. 
(1908) 98 and Somabharv. Wadi Lal, 9 Bom. L. R, 
883, followed and Rama Sams v. Kursu, 18 M. 178 
(F B ), dissented from e 

But if such an application is filed without security, 
which ig subsequently furnished within the time 
prescribed by the law of limitation for an applica- 
tion and deposit of the decretal amount or security, 
the applicant has a right to have his application heard 
on the merits. 

Jeun Mucht v, Budhiram Mucchi, 
C. L J. 43, followed, 

An ex parte decree was made by a Small Cause 
Court on August 7, 1908. The defendant made an 
application to set aside the decreo on March 16 
1909, on the allegation that the decree was frandulent 
and he became aware of it on February 26,1909. The 
application was filed in the Court of the Munsif who 
had mado the decree in the Small Cause Court side, 
but the application was treated as one to set aside an 
ordinary ez paite money decree. On Angust 7, 1909, 
the mistake was discovered and the petition was 
amended, and the defendant was asked to make tha 
necessa: y deposit nuder section 17 of the Provincial 
Small Cange Courts Act within August 14, He obtained 
further time till the 28th and on that day he put in 
the money: 

Held, that, for the purposes of ‘ limitation, 
the defendant was entitled to the benefit of the 
provisions ‘of section 14 of the Limitation Act, 
1877, and to a deduction of time from March 16 
to August 7; and as ou August 7, the petitioner firat 
became definitely aware of the fact that an es 
parte decree had been made against him by the 
Small Cause Court Judge, the deposit was within 
time. 


Rule against the decision of the Munsif of 
Jbenidah, exercising the powers of a Small 
Cause Court Judge, dated September 25, 1909. 


Babus Sarat Ohandra Roy Chowdhury and 
Indu Bhushan Brahmachary, for the Peti- 
tioner. 

Judgment.—wWe are invited in this 
Rule to ‘discharge an order made by the 
Small Cunse Court Judge of Jhenidah, the 
effect of which is to set aside an ex parte 


82 U. 839; 1 


decree made on the 7th August 1908. The? 


facts’ material for our decision are all matters 
of record and are really not open to doubt 
or dispute. The petitioner brought a suit 
in the Small Cause Court at Jhenidah 
against the defendant for recovery of a 
sum of money, and on the 7th August 
1908, obtained an ez parte decree. His case 
is that execution was subsequently taken 
out and onthe 14th December, a sum of 
Rs. 4 was realised by the attachment and 


A 
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sale of some movables of the judgment- 
debtor. On the 15th March 1909, the de- 
fendant made an application to set aside the 
ex pirte decree, which is the foundation of 
the proceedings now before us. In this ap- 
plication, he alleged that he had never taken 
4 loan from the plaintiff, that he had no 
knowledge of the suit, that the processes 
had -been suppressed, that an ex parte decree 
had been fraudulently obtained and that snb- 
sequently without the issue of any process 
iu execution, a fraudulent entry had been 
made in the execution records tothe effect 
that a sum had been realised by attachment 
and sale of his movable properties. He 
further alleged that he became aware of 
there circumstances on the 26th February 
1909 and prayed that the ex parte decree 
might be set aside. This application was 
originally presented in the Coart of the first 
Munsif at Jhenidah but was returned in the 
first instance for'a fuller statement of de- 
tails. The information required was fuar- 


nished. But subsequently the application | 


was returned for presentation to the ep 
Court. On the 27th March 1909, the sp- 

plication was re-filed in the Court of the 
second Munsif who had made the ew parte 
decree which was sought to be set aside, 
The application, however, was treated asone 
to set aside an ex parte decree tn an ordinary 
money sutt and was apparently registered as 
such by the Court officer. The mistake was 
not discovered, so faras wecan gather from 


the materials on the record, till the 7th, 


August 1909, and on that date the officer 
of the Court, upon discovery of the mistake, 
amended the petition soss to convert it into 

an application to set aside an ew parte decree 
made by the Court in the exercise of tts Small 
Cause Oourtjurtsdiction. On the 7th August, 


upon objection verbally taken by the plain- 


tiff, the defendant was asked to deposit the 
necessary security under section 17 of the 
Small Cause Courts Act, and was in the 
first instance allowed ‘time till the 14th 
August. On that date, he obtained further 
time; on the 28th August he’ carried out the 
order of the Court and- deposited Rs. 78-12, 
which represents the entire amount of 
the judgment-debt. His application : was 
then heard on the merits and the Small 
Cause Court Judge set aside the ex parte 
decree. Weare now invited to discharge 
that order substantially on two grounds, 
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namely, first, that the application was on the 
face of it barred by limitation and ought 
not to have been entertained; and, secondly, 
that the judgment-debt was deposited after 
the expiry of the time prescribed by section 17 
of the Small Cause Courts Act, and that the 
Court had no power to extendthe time for 
such deposit. 

In support of the first ground upon which 
the order ofthe Small Cause Court Judge 
has deen challenged, the learned Vakil for 
the petitioner has relied upon article 164 


- of the second Schedule of the Limitation Act 


of 1877. He haa assumed that the provisions 
of the Act of 1877 are applicable, inasmuch 
as the ea parte decree was made at a time 
when that Act was in force, although theap- 
plication to set aside the decree was made 
after the Act of 1908 cameinto operation. I+ 
is not necessary for us to consider whether 
the provisions of the Act of 1877 or those 
of 1908 are applicable, because we anre of 
opinion that whichever provision is applied, 


_ the application to ret aside the et parte decree 


isnot open to objection on the ground of 
limitation. If we examine article 164 of the 
Act of 1877, it becomes clear that the appli- 
cation has been mide amply within time. , 
Article 164 providesthat an application hy the 

defendant for an order to set aside judgment 
ex parte must be made within thirty days from 
the date of. executing any ‚process for en- 
forcing the judgment. The learned Vakil 
forthe petitioner has contended that on the 
14th December 1908, a process in execution 
was enforced, and that consequently time 
runs from that date. But it must not be 
overlooked that the defendant, in his ap- 
plication to set aside the ex parte decree, 
alleged ‘that the proceedings of the 14th 
December 1908, were fraudulent, and that 
there was in fact at that time no attach- 
ment or sale of any of his movable properties. 
The learned Vakil forthe petitioner has, how- 
ever, argued that when a party comes into 
Conrt and alleges that an entry made in 
a jodicial record is fraudulent, his appli- 
cation ought not to be entertained till the 
Court has held a preliminary enquiry 
and has satisfied itself that the charge 
is true. In support of this position, re- 
liance has been placed upon the case of 
Bhoobunessury vy. Judobendra Narain Mullick 
(1). It is not necessary for our present pur- 

(1) 9 C, 869. 


Oat 


~~ 


-of the Indian Evidence Act raised a 
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pose to consider whether the rale laid down 
in that caso may not be open to oriticism, 
because the present case is clearly distin- 
gnishable. In that case, there was no evi- 
dence adduced on the part of the applicant 
to show that the processes of the Court had 
not been served as shown by the record, 
and under these circumstances, the learned 
Judge held that the provisions of section 114 
pre- 
sumption in favour of the legality of the 
proceedings. ` In the case before us, on the 
other hand, the petitioner alleged and prov- 
ed by his own sworn testimony that the 
proceedings in the suit as well asin the exe- 
cution wore fraudulent. We may further 
pointoutthat in the case of Rahimbhoy Habib- 
bhoy v. Turner (2), it was ruled by the Judicial 
Committee that in order to make limitation 
operate when a fraud has been committed 
by one who has obtained property thereby, 
it is for him to show that the injured com- 
plainant has had clear and definite know- 
ledge of the facts constituting the frand 
ata time which is too remote for the suit 
to be brought: and mere suggestion of his 
having been defrauded, does not amount to 
ruch knowledge as is required by section 18 
of the Indian Limitation Act, 1877. In the 


case before us, if the testimony of the defend- 


ant is believed—thereis no reason why that 


’ testimony should be distrusted—the case is 


one of gross fraud, and this may be one reason 
why the petitioner has not ventured to take 
his oath as to the service of the processes 


. in execution on the 14th December 1908. We 


must, therefore, hold thatif article 164 of 
the Aot of 1877 applies, the application is not 
open to the objection of limitation. We may 
add, however, that we are inclined to the 
view that the article which is really appli- 
ouble is article 164 of the Act of 1908, which 
was in fall force and operation when the 
application to set aside thear parte decree was 
made. That article providos that an applica- 
tion by a defendant for an order to set aside 
n decree passed ex parte must be made within 
thirty days from the date of the decree, or 
where the summons was not duly served, 
from the time when the applicant has 
knowledge of the decree. Ifit is assumed 
that the applicant had knowledge of the 
decree on the 26th Febrnary 1909, any ap- 


plication presented on the 15th March fol- 
` (2) 17 B. 341, 201. A 1. 
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lowing would obviously be in time. Bat it 
has been suggested that the applicant be- 
came aware of the decree before tho 26th 


` February 1909. Against this, we have the 


sworn testimony of the petitioner that his 
application was presented about fifteen days 
after the date when he first became aware of 
the deeree. If, therefore, the provisions 
of the Act of 1908 apply, the application is 
not open to objection on the ground of limit- 
ation. Wedo not, however, hold that the 
applicant became aware of the decree before 
the 26th February 1909. It is obvious from 
the circumstances already narrated, that he 
first became aware of the decree as a decree 
mado by a Court of Small Causes so late asthe 
7th August 1909. Time, therefore, ought to 
ron, in our opinion, from the latter date, 
In this view, there isno foundation for the 
objection of limitation. The first ground, 
therefore, upon which the order of the 
Small Cause Court is assailed must be over- 
raled. 

The second objection appears to us to be 
equally groundless. It is perfectly true 
that inthe case of Jogi Ahir v. Bishen Dayal - 
Singh (3), it was ruled by this Court that 
the provisions of section 17 of the Provincial 
Small Oause Courts Act are mandatory 
and that an application to set aside an ex parte 
decree must be accompanied by the necessary 
security or deposit. The same view has been 
adopted by the Allahabad High Court in 
the case of Jagunnath v. Ohet Ram (4) and by 
the Bombay High Court in the case of 
Somabhai Hirachand v. Wadilal Premchand 
(5). although a contrary view had been 
adopted in Madras in the case of Rama 
Kami v. Kurisu (6). The present case, 
however, does not fall within the scope - 
of any of these decisions, but is, in our 
Opinion, completely covered by. the decision 
of this Court in the cases of Jeun Muche . 
v. Budhiram Muchi (7), where it was 
roled that-if an application under section 
17 of the Provincial Small Cause Courts 
Act is filed without security, which is sub- 
sequently furnished within the time pre- 
scribed by the law of limitation for an ap- 
plication and deposit of the decretal amount 


or security, the applicant has a right to have 
(3) 18 C. 83. 
(+) 28 A 470; 8 A. L. J. 818; A W. N. (1908)] 93. 
(b) 9 Bom. L. B. 889, 
(8) 13 M. 178. 
(7) 32 0. 389; 10. LJ, 43. 
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originally presented in the Gourt of the first 
Munsif on the 15th March 1909, where it 
remained pending for some days. It was 
then re-filed in the Court of thesecond Munsif, 
but it was by oversight registered as an ap- 
plication to set aside an ex parte decree in an 
ordinary money suit, and it was not till the 
7th August that the mistake was discovered. 
In these circumstances for the purpose of 
limitation, the petitioner is entitled to the 
‘benefit of the provisions of section 14 of the 
Limitation Act, which provides that in com- 
puting the period of limitation prescribed for 
any application, the time daring which 
the applicant has been prosecuting with 
due diligence another otvil proceeding, 
whether in a Court of first instanca or in 
a Court of appeal, against the same party 
for the relief, shall ba excluded “where 
such proceeding is prosecuted in good faith 
in a Court which from defect of jurisdiction 
or other cause ofa likenature is unable to 
entertain it. The learned Mansif would 
have been inorder, if he had directed on 
7th August 1909 that the petitioner should 
- file anew application in his Court on the 
Small Cause Courtside. Ifthat had been 
done on the 7th August, no question of 
himitation could arise in view of the pro- 
visions of section 14, as the petitioner would 
have been entitled toa deduction of time 
from the 15th March to the 7th August. 
If the application, therefore, is treated as 
presented on the 7th Augast 1909, no 
question arises as to the deposit having been 
made beyond the period prescribed by sec- 
tion 17 of the Small Cause Courts Act, be- 
cause as we have already held, it wason that 
date that the patitioner first became definitely 
aware of the fact that an ev parte decree had 
been made against him by the Small Cause 
Coat Judge. The second ground, therefore, 
completely fails. 

The resnit is that the order of the Court 
*below must be affirmed and this Rute dis- 
sharged, 

Rule discharged. 
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2 CALCUTTA -HIGH COURT. 
Cryin Routes Nos. 93 awn 118 or I910. 
March 30, 1910. 
Present :—Mr. Justice Mookerjes and 
Mr. Justice Teunon. _ 
TRINAGANIT DASSI—PETITIONER 
Cershe 
KRISHNA LAL DEY AND OTHERS—OPPOSITA 
Parry. 
Iand Acquisition Act (I of 1004), ss. 32, 54—Invesi. 


ment of compensation monsy—Appeal from order under 
8.82, whether lies, 

An order under section 82 of the Land Acquisition 
Act, by which the Court directed that the sum 
awarded as compensation is to be invested in Gov- 
ernment securities, is part of an award made in a 
proceeding under the Act within the meaning of sec- 
tion 54 and is appealable. 

Shiva Rao v. Nagappa, 29 M 117, followed. 

Nabin Kali Debi v. Banalata Debi, 32 0. 921; 2 C. L. 
J. 595; Muhammad Ali v. Ahammed Ali, 26 M. 287; 
Sheo Rattan Rat v. Mohri, 21 A. 354 and Balaram 
Bhramaratar v.. Sham Sunder Narendra, 28 O. 526, ro- 
ferred ta. 


Rule granted against the order af the 
special Land Acquisition Judge of 24-Per. 
gannahs, dated November 15, 1909. 

Babu Surendra Chandra Sen, for the Peti- 
tioner. 

Z Mr. Stokes and Babu Atul Krishna Roy, for 
the Opposite Party. 
~ Bors 93 or 1910. 

Judgment.-—We are invited in this 
Rule to set aside an order made by the Court 
below under section 32 of the Land Acquisi- 
tion Act. The learned Counsel who appears 
to show cause has argued that the Rule 
ought to be discharged inasmuch as the order 
is appealable under section 54 of the Land 
Acquisition Act, with the result that it 
is not competent to this Court to interfere 
in the exercise of its revisional jurisdiction 
under section 115 of the Code of 1908. In 
support of this contention reliance has been 


‘placed upon the cases of Nabin Kali Debi v., 


Banalata Debi (1); Muhammed Ali Raja 
Avergal v. Ahmad. Ali Raja Avergal (2) ; 
Shiva Rao v. Nagappa (8) and Sheo Rattan 
Rai v. Mohri (4). 

The answer to the question raised turns 
upon the construction of section 54 of the 
Land Acquisition Act, which provides that, 
subject tothe provisions of the Oodeof Civil 
Procedure applicable to appeals from ori- 
ginal decrees, an appeal shall lie to the 

(D 82 0. 921; 2 O, L. J. 595. 


(2) 36 M. 287. 
(3) 29 M. 117, (4) 2] A. 354, 
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High Court from the award or from any 
part of the award of the Court in any pro- 
ceeding under the Act. The learned Vakil 
for the petitioner has contended that an 
ordsr under section 32, by which the Court 
directs that the sum awarded as compen- 
sation is to be invested in Government 
securities, is nôt an award or part of an 
award made in any proceeding under the 
Act. In support of this view, he has re- 
ferred to sections 11,18 and 26, and has 
argued that they set forth exhaustively the 
circumstances under which an award may 
be made. In -our opinion, there isno force 
in this contention. The term award is not 
defined in the Act, and if the contention of 
the learned Vakil for the petitioner were 
accepted as well-founded, an award would 
“be restricted to a decision by the Court 
upon the question of valuation of the land 
acquired under the Act. Jt has, however, 
been raled by this Oourt in the case of Bala- 
ram Bhramaratar Ray v. Sham Sunder Naren- 
dra (5), that a decision under section 30 of 
the Act in cases of dispute as to apportion- 
ment of the compensation awarded, is part 
of an award within the meaning of sec- 
tion 54- of the Act. It follows consequently 
that a decision by the Court under sec- 
tion 32as to the disposal of the sum award- 
ed as compensation either to the sole claim- 
ant under section 26 or to any one of 
several contesting claimants under sec- 
tion 80, is equally a partofthe award. In 
fact, an order under section 32 follows as 
a necessary consequence of the award made 
under either section 26 or section 30 in cases 
where any question arises as to the power of 
-the person to whom a sum has been award- 
ed to alienate the property acquired. Con- 
sequently an order under section 32 may 
appropriately be deemed a3 an integral part 
of the award made by the Court. The 
view we take is supported by the decision 
of the Madras High Court in the case of 
Shiva Rao v. Nagappa (3), and the observa- 
. tions of this Court in the case of Nabin Kali 
Debi v. Banalata Debt (1), point to the same 
conclusion. The two other cases upon 
which reliance has been placed by the 
learned Counsel for the opposite party 
-also support the same’ view to some ex- 
tent. 


The result, therefore, is that this Rule must 


(5) 23 0. 526, 
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be discharged on the ground that the order 
which is called in question is appealable under 
section O4 of the Land Acquisition Act. 

We may add thatthe learned Vakil for 
the petitioner has infermed us that he anti- 
cipatad the objection and that appeals have 
already been filed in view of the possible 
donbt as to the precise nature of the jurisdic- 
tion, appellate or revisional, exercisable by 
this Court. He has asked for an order that 
the hearing of theseappeals may be éxpedit- 
ed. We direct that this be done and that 
the appellant be at liberty to prepare the 
paper book ontof Court. As soon as the 
paper book is ready, the matter may be men- 
tioned and an early date fixed for the disposal 
of the appeals. We make no order as to 
costs, 

This order, it is conceded, will govern Rule 
No. 118 of 1910 which is also discharged 
without costs. 

Rule descharged. 





OALCUTTA HIGH COURT. 
Secunp Civin APPRAL No. 1409 of 1908. 
January 19, 1910. 
Present:—Mr. Justice Caspersz and 


Mr. Justice Doss. 
TRILOCHAN NEOGI—Puaratire 
— APPELLAKT 
Versus 
IBRAHIM DUNAN—-DEFSNDANT 
— RESPONDENT. 


Lunatics Act (XXXV of 1658), s. 14—~Manager of lu- 
natic'’s estate—Lease for period exceeding five years— 
Ordinary cultivating lease for uncertain term—Power 
of manager, 

An ordinary cultivating lease for an uncertain term 
is nota lease for any period exceeding five years 
within the meaning of seation 14 of the Lunatics Act, ° 
onda manager of the estato of a lunatic has power 
to grant such a lease without the permission of the 
Civil Court. 

Appealfrom the decree of the Additional 
District Judge of Mymensing, dated March 


23, 1908, reversing that of the second Munsif 


-of Tangail, dated January 8, 1907. . 


Babus Jogesh Ohandra Roy and Rajendra 
Chandra Guha, for the Appellant. 

Babus Debendra Nath Bagchi (Senior), fo 
the Respondent. í 

Judgment.—tThis isan appeal in a 
guit brougbt by the plaintif who sought to 
recover possession ofa certain plot of land 
on declaration of his Jote right to the same, 
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The -plaintiff’s document of title is a leave 
_ bearing date the 17th March 189¢ granted 
by the manager of the estate of a certain 
lunaticappointed under Act XXXV of 1858. 
In that lease, the manager conferred an ordi- 
nary dote right on the lessee; he did not 
specify any term. There was a covenant for 
cultivation, and provision - was made for 
ousting the tenant from the land in certain 
contingencies. 

The defendant, however, set up a lease of 
later date granted to him by one of the sons 
of the lunatic called Jogendra Narain 
Mujumdar. 

On @ consideration of the respective titles 
of the parties and admissions and the plead- 


ings, the Court of first instance held that - 


the plaintiff had a Jofe right to the land; 
that the defendant entered on the land as 
plaintiff's bargadir; and that the plainuff 
was entitled to recover possession. 

Whenthe case went up to the District 
Judge on appeal, it appears that one short 
point was taken and it had reference to the 
powers of the manager under section 14 of 
the Act. The District Judge has held that 
the Manager had no power to grant the lease 
in question because it was a lease of immov- 
able property for a period exceeding five years. 

Itis conceded that no permission of the 
Civil Court was obtained by the Manager in 
this behalf. We have examined the lease, 
and we entertain no doubt thatit was an 
ordinary cultivating lease executed in the 
due course of management of the estate of 
the lunatic. 

Section 14 of the Act contemplates sanction 
being obtained in those cases only where the 
Manager grants a lease for a specific term 
exceeding five years. The uncertain term ap.» 
pearing on the face of the document, the lease 
before us, is not of that description. We are 
consequently unable tohold with the District 
Judge that the manager acted ulfra vires. 
This expression of our opinion ia safficient to 
dispose of this appeal. 

* We have considered whether it is necessary 
to romand the case for further hearing by 
the lower appellate Court; but on a review 
of the facts found andthe admissions of the 
parties, it appears unnecessary to do so. 
Evidently the point taken on appeal before 
the District Judge was the only point at all 
arguable ana we believe it was the only point 
so taken, 
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Assuming that Jogendra had the power 
to grant a subsequent lease, it could not over- 
ride the prior lease in favour of the plaintiff 
granted by the manager acting on behalf of 
Jogendra’s father. 

We direot that the judgment of the District 
Judge be set aside and that of the first Court 
restored with all costs. The appeals allowed, 

Appeal alloweä. 





CALOUTTA HIGH COURT. 
Sgconp Orvis Arrear No. 716 or 1907. 
April 1, 1910. 
Present :-—-Mr, Justice Brett and Mr. Justice 
Sharf-ad-din. 
HARI NARAIN BANERJI—PLAINTIPF 
~—ÅPPELLANT 
cersus 


SHAMA SUNDARI DASI—DEFENDANYT 


— RESPONDENT, 

Registration Ast (ITI of 1877), 8. 17 clduses (b), (©) 
and (n)—Bndormemsent on mortgige-deed —Recaipt not 
purporting to extinguish mortgige—Paymant to first 
mortgagee by subsequent mortgiuzze— Whether receipt 
regu es registration —Transfer of Property Act (IF of 
1832), as. 74, 85—-Qivu Procedure Code (Ast XIV of 
188 2), 8. 43 —Onussion tosus on firat mortgage pd of 
by subsequent mortgagee while suing on his own nvorl- 
gage, efect of —Limiuahon—Personal remedy —Hvlension 
—Payment by puisne mortgagee. 

Bndorzements on a mortgage bond of payments 
made in satisfaction of the mortgage by a puismb 
mortgagee for his own protection under ‘the right 
given to him by section 74 of the Transfer of Pro- 
perty Act, which payments do not purport to 
extinguish the morgtage, are covered by clause (n) 
of section 17 of the Registration Act and “do not 
come within the purview of clause (b) or clause 
(c) of that section and ars not compulsorily regis- 
trable. 

Jucan Ala Beg v. Basa Mal, 9 A. 108 and Uppala- 
kandi v. Kunnam, 19 M. 288, followed. 
` Bafdar Ali v. Lachman Das, 2 A. 554 and Gurdial 
Mal v. Jouhri Mal, T A. 820, distinguished. 

A puisne mortgages, when bringing a suit on his 
own mortgage, is bound to include in it any claim 
that he may have on account of having paid off any 
prior mortgages against the mortgaged property; 
and if he does not so include, he is btirred from 
enforcing his claim or purening his remedy in res- 
pect of the prior mortgages by sale of the property. 

The payment by apuisne mortgagee to the prior 
mortgagee of the mortgage debt due from tho 
mortgagor within six. years from the due dato 
of the ‘second mortgage would not entitle the 
puisne mortgagee to a further period of limitation 
against the mortgagor. 

Appeal from the decree of the District 
Judge of Beerbhoom, dated January 28,1907, 
affirming that of the Sub-J ndge. of that dig 
triot, dated May 80, 1906. 
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Mr. Hill and Babu Nalint Ronjan Ohatterji, 
for the Appellant.’ 

Mr. B. Ohuckerbutiy, Mr. B. U. Seal, Babu 
Tarak Chandra Ohuckerbutty and Manindra 

Lal Banerji, for the Respondent. 

 Judgment.—Shama Sundari defen- 
dant No. 1 executed in favour of one Jaga 
Nath Shaha, defendant No. 2, two mortgage 
bonds by which as security for payment of 
the mortgage debts she | hypothecated 
8 annas share of the darpatni right in Taraf 
Nathi. The first of these deeds was executed 
on the 16th Agrahan 1302 (28th November 
1895) and was fora debt of Rs. 621; the 
second was executed onthe 29th Jaista 1304 
6th June 1897, and was for a debt of 
Rs. 718. 

Shama Sundari with her daughter, 
daughter’sson, ete., executed on the 20th June 
1898 athird mortgage bond in favour of the 
plaintiff, Hari Narain Banerji, to covera debt 
of Re. 4,237 and hypothecated as security 
not only the 8th anna darpatnt right already 
mortgaged in the two previous bonds but also 
the 8 anna patni right inthe same property 
and eight anna semindart and putni rights in 
other properties. 

On the 14th January 1903, the plaintiff 
paid off the two debts due on the bonds of 
Jaga Nath Shah and the payments were 
endorsed on the bonds and the bonds handed 
over to the plaintiff. 

On the 14th January 1905, the defendant 
No. 1 sold to defendants Nos. 3, 4 and 5 the 
8 annas darpaint right in Taraf Nathi which 
had been hypothecated in the two mortgage 
bonds executed in favour of Jaga Nath Shah. 

The present plaintiff brought a suit to 
enforce his mortgage of the 20th June 1898 
and obtained a decree. The decretal debt 
was paid off with the money obtained from 
defendants Nos. 3, 4 and 5. 

The present suit was instituted on the 8th 
July 1905 by the plaintiff to recover the 
money which he had paid to Jaga Nath Shah 
in discharge of the two debts due to him from 
Shama Sundari Dasi under his two mortgage 
bonds. 

The main points raised in the lower Court 
in defence to the suit were (1) that the, plain- 
tiff was not entitled to bring the suit to re- 
corer the money dte on the bonds executed 
in favour of Jaga Nath because the receipts 
given to him by Jaga Nath Shah had not 
been registered as required by sections 17 and 


we? 
- 
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49 of the Registration Act and (2) that the 
suit was barred by the provisions of section 
43, Civil Procedure Code, as the plaintiff was 
bound to inclade in his suit, brought for the 
enforcement, of his mortgage debt, the claim 
which he had after discharging the dehts due 
to the prior mortgagee. 

The lower appellate Court has held that 
both these pleas should prevail and has dis- 
missed the plaintifi’s suit. Further the Dis- 
trict Judge has held that section 65 of the 
Transfer of Property Act would have applied 
and that the plaintiff was bound in his suit 
to enforce his own mortgage to include the 
claim which he now sets forward on the 
ground that he has paid off the prior mort- |. 
gage debts. 

The: plaintiff has appealed. The same 
two points have been pressed in appeal be- 
fore us. : 

On the first point we are unable to airos 
with the view taken by the lower appellate 
Court that registration of the receipt was 
required by the Law in order to give the 
plaintif all the rights and powers of the 
prior mortgagee. There- can be no doubt, 
and the contrary is not even suggested by 
the defendants that the plaintif, when 
paying off the debts due to Jaga Nath Skaha, 
had no intention of extinguishing the mort- 
gage so as to relieve mortgagor from all 
future liability for the the mortgage 
debts. In such circumstances, we have 
no doubt that the provisions of clause (n) of. 
section 17 of Act III of 1877 (which was 
added by the amending Act VII of 1886) 
apply and that such endorsements are ex- 
pressly excluded by it from the operation of 
clause (c) of thesame section. The endorse- 
ments in the present case are endorsements f 
acknowledging the payment of the whole or 
any part of the mortgage money, or any 
other receipt for payment of money due 
under a mortgage when the receipt doeg not 
purport to extinguish the mortgage. The ex- 
tinction or transfer of the rights of Jaga Nath 
Shaha by the payment to him by the plain-e 
tiff of the sum due under the mortgages 
neither purported to extinguish nor had 
the affect of- extinguishing those mort- 
gages. The payments were simply made 
by the plaintiff as puisne mortgagee for his 
own protection under the right given to 
him by section 74 of the Transfer of Property 
Act. Nor was the registration of the Nasa 
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necessary as an assignment, No formal 
assignment of the rights of the mortgages, 
Jaga Nath, to the plaintiff being under 
the law” necessary, as the plaintiff after 
obtaining the receipt from Jaga Nath had, 
under section 74 of the Transfer of Property 
Act, agquired: all the rights and powers as 
mortgages which Jaga Nath had under 
his prior mortgages. It is not, therefore, 
necessary for us to | discuss the rulings to 
which we have been referred on this point. 
We need only say that the cases of Safdar 
Ali Khan v. Lachman Das (1) and Gur Dial 
Mal v. Jauhri Mal (2) have no application to 
the present case, the facts being different. 
The casés of Jiwan Ali Beg v. Basa Mal (8) 
and Uppalakands Kanhi Kutti Ali Haji v. 
Kunnam Mithal Kottaprath Abdul Rahiman 
(4) support the view which wetake that 
endorsements ona mortgage bond of pay- 
menta made in satisfaction of a mortgage, 
which payments did not purport to extinguish 
the mortgage, are covered by clause (n) of sec- 
tion 17 of the Registration Act and do’ not 
come within the purview of clause (b) or 
clause (c) of that section. 

On the second point, however, we are of 
opinion that the plaintiff’s suit must fail and 
that it ia barred by the provision of section 43, 
Civil Procedure Code. 

The Judge of the lower appellate Court 
had expressed the opinion thatthe provisions 
of section 85 of the Transfer of Property 
Act might be applied to a case like the 


_ present so as to compel the plaintiff, when 


bringing his suit on his sabsequent mort- 
gage, to include in it any claim that he might 
have on account of having paid off the two 
prior mortgages. Against the acceptance of 
this view, there is, however, the fact that 
the property comprised in the suit to en- 
force the second mortgage is the interest 
of the mortgagor in that property which 
ig, left after excluding the interest hypothe- 
cated under the first mortgage, that is to 
gay, the mortgagor's right of equity of re- 
demption of the prior mortgage.Strictly speak- 
*ing, therefore, the first mortgagee has not an 
interest in the property comprised in the 
second mortgage. Bat at the same time we 
doubt, having regard to the expression 
used in section 85 of the Transfer of Pro- 


perty Act, whether it was not the intention 
(1) 2A. 554. , (2) 7 A. 820. 
| (8) 9 A. 108, (4) 19 M. 288. 
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of the Legislature that all persons interest- 
ed in the immovable property, against which 
the plaintiff sought to enforce his mortgage, 
should not be made-parties to thesuit whether 
those persons were prior or subsequent mort- 
gagees, if the plaintiff had notice of such in- 
terests. The object of the section appears to 
us to be to protect alike the interests not 
only of all mortgagors and mortgagees but 
also of bona fide purchasers for value. 

On behalf of the appellants reliance has 
been placed on the decision of the High 
Court of Allahabad in the case of Sundar 
Singh v. Bholu (5) and it has been argued 
that under the law there is nothing to pre- 
vent the holder of two independent mort- 
gages over the same property from obtain- 
ing a decree for salè on each of them in a 
separate suit. It has been argued that 


section 43, Civil Procedure Code, cannot be 


taken to apply gs the cause uf action in the 
suit on the second mortgage is not the same 
as that on the prior mortgage. In 
the case relied on, however, the Judges 
were careful to observe that “it was 
difficult to see what benefit the two decrees 
would be to the plaintiffs except that they 
might execute one of the decrees by sale of 
the property and if there was a surplus 
arising from the sale, they might probably 
attach the surplus in execution of the other 
decree”. 

That decision has been dissented from by 
the High Courts of Madras and Bombay in 
the cases of Dorasami v. Venkatasheshayyar 
(6) and Kesharram Dulavram v. Ranchhod 


- Fekira(7), respectively. Moreover it cannot, in 


our opinion, beteken to apply to the facts of 
the present case. 

_ The present plaintiff is not a mortgagee 
who has taken two separate mortgages 
from the same person, bunt he is a sub- 
sequent mortgagee who as such has been 
enabled. under the provisions of section 74 
of the Transfer of Property Act to pay up 
the prior mortgages in order to protect 
and strengthen the security for payment of 
his debt which he held under the subse- 
quent mortgage. Though by so doing he 
acquired all the rights and powers of the 
prior mortgagee, he must betaken to have 
done so subject to his position as the 


holder of his own mortgage. When, there- 
(5) 20 A. 322, (6) 25 AL. 108, 
(7)_30 B. 156;7 Bom, L. R. 811,35 , 
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fore, he sought to enforce by suit his ori-. 


ginal mortgage against the security which 
by his payment of the. former mortgage 
he has protected and made more -valnable 
for the realisation of his debt, he was bound, 
in our opinion, to join in that suit any further 
claim which he had against that property 
by reason of payments made by him under 
section 74 of the Transfer of Property Act, 
the sum so paid being treated as an addition 
or aceretion tothe claim on his original mort- 
gage. In such circumstances, the present 
plaintiff was, under the provisions ofsection 43 
of the old Code of Civil Procedure, bound to 
include thepresent claim inthe suit brought 


on his mortgage and as he failed to do so- 


he is barred inthe present sgait from enforc- 
ing, his claim or pursuing his remedy by sale 
of the property in suit. 

We see no reason to differ from the view 
taken by the Judge of the lower appellate 
Court with regard to the right to a personal 
remedy against defendant No. 1 claimed, by 
the plaintiff. The payment by the plaintiff 
to the prior mortgagee of the mortgage debt 


due from defendant No. l within six years. 


fromthe due date of the second mortgage 
would not entitle the plaintiff to a fur- 
ther period of limitation against that de- 
fendant. 

. For the above reasons we confirm the decree 


of the lower appellate Court and dismiss the, 


appeal with costs. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Secoxp Crvit APPEAL No. 179 or 1909. 
April 5, 1910. 

' Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 


PERMANAND AND OTHER8——PLAINTIFF8—~ 


APPELLANTS 
TETELE 


JAGAT NARAIN—DEFENDANT— 


RESPONDENT. 

Civil Procedure Code(Act XIF of 1882), ss' 111, 215A, 
216—Suit for account against agent—Princrpal and 
agent—Set-off—-Decree can be given to defendant for 
sum found due although not claimed in uritten state- 
ment— Pleading. 5 

In a suit for an account between the principal and 
agent, the plaintiff asked for recovery of the sum 
found dne to him The defendant did not olnim a 
set off but said in his written statement that on taking 


-~ 
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accounts a sum would be due to him from the plain- ; 
tiff. The Court found a sum due to the defendant © 
and gave a decrou for that sum in his favour: Held, 
that the decree was a proper one. 

A suit by a principal against un agent, for taking . 
accounts and for recovery of the money found , 
due, necessarily involves an undertaking by the 
plaintiff to pay to the defendant any sum that may” 
be found due to the defendant by him on thetaking 
of accounts; and it is unnecessary that the defendant 
should plead a set-off or counter-claim, > 

Nan Karay Phaw v. Ko Htaw Ah, 13 O. 124; 13` 
T. A. 48, distinguished. 


Second appeal from the decision of the 
District Judge of Meerut, dated the 21st of ` 
December 1908. i 

The Hon’ble Mr. Sunder Lal (with him 
the Hon’ble Mr. Moti Lal Nehru), for the 
Appellants. 

Dr. Tej Bahadur Sapru (with bim the 
Hon’ble Mr. Durga Oharan Bunerji), for the 
Respondent. 


Judgment.—this appeal arises oub 
of a suib in which the plaintiffs claimed that 
an account should be taken between them 
and the defendant as their agent and a decree , 
might be granted for the amount that should 
be found due on the taking of accounts. The 
defendant never denied his agency. He said’ 
he was always ready and willing to render an 
account and in paragraphs 19 and 20 of the 
written statement, he alleged that there 
was money due by the plaintiffs to him which 
he had demanded. Thesccounts have been 
taken and on the taking of accounts the Court | 
has found that no money was due to the 
plaintiffs by the defendants, but there is a` 
sum due by the plaintiffs to the defendant. 
A decree has been given in favour of the 
defendant for the amount due. The only point 
‘argued in the present appeal is that the 
defendant not having claimed a set-off against . 
the plaintiffs’ claim, no decree could be passed 
in his favour for any money found due to .” 
him from the plaintiff on the taking of 
‘vecounts. In our opinion, this pleais not well- 
founded. It is true that the plaintiffs if 
their plaint claimed that a deoree might be 
granted for whatever sum might be found 
due on the taking of accounts. Nevertheless e 
the plaintiffs’ suit was in truth and in facta 
guit for acconnts against an agent. In our 
opinion such a suit necessarily involves an 
undertaking by the plaintiff to pay to the 
defendant any sum that may be found dueto 
the defendant by him on the taking of` 
accounts, and it is unnecessary that the 
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defendant: should plead a set-off or counter- 
claim. We think that the decree of the Court 
below was quite justified by the provisions of 
rections 215 A and 214, Act X[V of 1882, 
which was in force at the time of making the 
decree. In the written statement the defen- 
dant expressly stated that on taking of 
accounts a certain sum would be found due 
to him. The appellants rely on the raling 


in the case of Nan Karay Phaw v Ko Hlaw. 


Ah (1). In our opinion this rnling does not 
apply. There the defendant denied 
partnership and had made an independent 
claim against the plaintiff. We dismiss the 
appeal with costs including in this Court fees 
on the higher scale. 


Appeal dismissed. 
' (1) 18 C. 124; 18 I. A. 48, 
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ALLAHABAD HIGH CORUT. | 
Seoonp Civit Appaat No. 2180r 1909. 
April 6. 1910, , 
Present:—xir. Justice Richards and 
Mr. Justice Tudball. 
PERSOTTAM PATAK AND oTHERS— 
PLAINTIFFS—-APPELLANTS 
varsus 
' SHEO -SHANKER KOLAPURI AND 
OTHERS — DEFENDANTS —RESPONDENTS. 
dindu Law—Mitakshara—Joint family property—- 
bather’s power-—Alienation—Antecedent debte—Evi- 
dence—Burden of proof—Declaratory suit—Sonsa bound 
to prove invalidity of alisnation—S8uit for possession— 
Sons bound to prove immorality. ` 
Where a Hindu father alienated the family pro- 


perty to pay off his- private antecedent debts and 
the sona sued for a declaration ‘that the alienation 


was invalid: Held, that the onus lay on the sons to 


prove that the transfer was invalid. 

In a snit to recover possession of the joint family 

property alienated by the father in consideration 
eof an antecedent debt, it is for the sons to show that 
the debt was tainted with immorality. - 

Girdhareelal v. Kantoolal, 1 L A. 331; 14 B. L. B. 
187; 22 W. R 58; Suraj Bunsi Koser v., Sheo Persad 
Singh, 6 I. A. 88; 50, 148; 4 C. L. R. 226, Nanomi 
Babusan v. Madun Mohun, 18 0. 21; 13 I. A. 1, relied 


upon. 

Beond appeal from the decision of the 
District Judge of Jaunpur, dated the 12th of 
December 1908. l 

Mr. Muhammad Ishaq Khan, for the Àp- 
pellants. 

The Hon’ble Mr. Mott Lut ney for the 
Respondents. 

Jsudgment.—tThis oppe arises out 
of a suit brought by the plaintiffs as_the 
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ithe’ on him (Matadin), 


, gons and grandsons of one Matadin for a. 
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declaration that certain property was owned - 


and possessed by the plaintiffs and the 


defendants had acquired no proprietary - 
R sale- . 


deed dated the 12th of Angnst 1895, and : 
‘in the alternative for possession of the pro- 


interest in the property under 


perty. The plaintiffs alleged that the sale- 
deed was made by Matadin, that Matadin 
was incapable from mental incapacity of 
making the same, that frand was practised 
that there was no 
consideration for the deed and that the items 
of antecedent debts mentioned in the deed 


were fictitious and had no foundation in. 


faet. They farther submitted that even on the 
assumption that there was no fraud and 


"e 


that there was consideration for the deed, as > 


there was no previous debt payable by Mata- 
din and as Matadin did not exeente the sale- 


‘deed as the managing member of the family 
or for the benefit of the family, it was not- 


binding on them. The defendants pleaded, inter | 


alia, that Matadin, who was the real owner 
of the property and the managing member 
of the family, executed the sale-deed to pay 
off debts to previous creditors and received 


‘the consideration which was adequate, valid 


and lawful and that they were in possession . 


under the sale-deed. The Court of first 
instance found that the sale-deed was made 
to. pay off antecedent debts, some of which 
were secured by mortgages and which the 
vendee had to pay. The sale-deed is on the 
record and we have looked atit. It pur- 
ports to have been made not for money 
advanced at the time of the execntion of the 
deed but in respect of antecedent debts. 
Two mortgages of prior debts are on the 
record. The first Court dismissed the plain- 
tiffs’. suit. The plaintiffs appealed on a 
number of grounds. The judgment of the 
lower appellate Court is not very satisfactory. 


= 


Dealing with the question of consideration the - 


Court says: “Further itis urged that the sale- 


. deed of 12th of August 1895, was fraudulent, 


collusive and without GENK Tera. Moreover. 


. it is argued that the defendants-respondents 


have failed to prove that the sale by Matadin 
was for legal necessity. Now no evidence 
bas been shown by the pleadcr for the 


the sale-deed of the 12th of August 1895, 
was frandalent, collusive and without any 
consideration, ki is indeed admitted by him 


_ appellants in respectof his contention that ` 


w 
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that the allegations with regard to fraud, 
collusion and want of consideration as made 
in the plaint are not proved by any reliable 
evidence.” it is pretty clear that the 
arguments in the lower appellate Court pro- 
ceeded on the following ground, namely, 
that the property could only be alenated by 
Matadin for legal necessity and that the 
onus of showing that there was legal 
necessity lay on the defendants, reliance 
being placed on the recent Fall Bench 
ruling in the case of Chandra Deo Singh v. 
Mata Prasad (1). The only ground taken 
in the memorandum of appeal here is to this 
effect, namely, that it was for the vendee to 
show that Matadin sold the property in 
question for legal necessity. In our judg- 
ment the lower appellate Court intendéd to 
hold, and we ourselves are quite prepared to 
hold, that the consideration for the sale to 
the defendant was antecedent debts of Mata- 
din at least. The debta are not shown to 
have been ancestral debts or incurred for 
family necessity; but the evidence un- 
doubtedly establishes that the sale was for 
at least the private antecedent debts of 
-~ Matadin. If we treat the plaintiffs’ suit as 
being purely a suit fora declaratory decree 


to remove acloud from their title, we think . 


that the onus lay on the plaintiffs of showing 


that this sale-deed, execnted as it was by - 


their father’in the year 1895, was invalid. 
The father of a joint Hindu family is at 
least prima facie the manager thereof. If we 
treat the suit as a suit in which the plaintiffs 
claim to recover possession of property in 
wrongful possession of the defendants, 
then it follows that the sale having been 
made in consideration of antecedent debts of 
Matadin, the onus lay on the plaintiffs, who 
are the sons and grandsons of Matadin, to 
show that such debts were tainted with 
immorality. This proposition is clearly 
established by the cases of Gtrdhareclal 
v. Kantoolal (2) and Suraj Bunsi Koer 
v., heo Persad Singh (8). In the last 
mentioned case, Sir James Colvile, referring 
to the case of Girdhareélal v. Kantovlal (2), 
observes at page 106 of the report:—‘ ‘This 
case is undoubtedly an anthority for these 
propositions: First, that where joint ances- 
tral property has passed out of a joint family 


(1) 31 A. 176; 6 A. L. J. 268; 1 Ind. Oas. 479. 
(2) 1 I. A. 321; 14 B. L. R. 187; 22 W. R. 68. 
(8) 6 I. A. 88; 5 O. 148; 4 O. L. R, 226, 
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either under a conveyance executed bya 
father in consideration of an antecedent debt, 
or in order to raise money to pay off 
antecedent debt, or ander a sale in execution 
of a deeree for the father’s debts, his sons 
by reason of their duty to pay their father’s 
debt cannot recover that property ‘unless 
they show that the debts were contracted 
for immoral purposes, and that the pur- 
chasers had notice that they were so coon- 
tracted’. In the case of Nanom?t Babusain 
yv. Madun Mohun (4), their Lordships of the 
Privy Council say:— Destructive as it may be 
of the principle of independent co-parcenary 
rights in the sons, the decisions have for 
gome time established the principle that the 
gong cannot set up their rights against their 
father’s alienation for an antecedent debt or 
against his creditor's remedies for their debts 
if not tainted with immorality.” The appeal 
fails and is dismissed with costs including in 
this Court fees on the higher scale. 


Appeal dismissed. 
(4) 18 0.21; 13 L A. 1. 





ALLAHABAD HIGH COURT. 
Frust Cıvıl Appetit No. 165 or 1909. 
March 22, 1910. a 
Present:—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
SHEORAM APADEO—Puaintirr— 
“APPELLANT 
trersus 
Seth PHUL CHAND AND ANOTHER—- 


DEFENDANTS—R ESPONDENTS. 
Bundilkhand Encumbered Estatea Act (I of 1908), s. 
10(b)— Mortgage debt— Decision of Special Judge—Fresh 
suit, matniarnability of-— Civil Court— Jurisdiction, 


A mortgage-debt, which ‘has been the subject of ` 


enquiry and adjudication by the Special Judge under 
the Bundilkhand Enoumbered Estates Act, I of 1903, 
cannot be a subject of fresh suit in a Civil Court. 


First appeal from the decisiof of the Suk, 
ordinate Judge of Jhansi, dated the 26th day 
of February 1909. 

The Hon'ble Mr. Sunder Lal, (with him Mr. 
Durga Churn Banerji), for the Appellant. 

Mr. J. N. Choudhré (with him Mr. S. O. 
Choudhrt), for the Respondents. 

Judgment.—the suit, ont of which 
this appeal has arisen, was brought by the 


, plaintiffs to recover a sum of Re. 4.8° 4-5-0 


with interest at 12 annas per cent. per mensem 


being portion of moneys secured by tue nut - 


-t 


? 
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gages of the 18th of April 1903, which the: 


plaintiffs allege was not received by themort- 


gagors. The answer to the suit is that the 


subject-matter of it was considered and 
decided by the Special Judge appointed under 


_ the, Bundilkhand Encumbered Estates Act, 
Act No. I of 1903. The mortgagors took the ` 


benefit of that Act and in the proceedings 
which followed their application, the question 
whether the fall consideration of the two 
mortgages in question was paid was consider- 
ed. This matter was determined by the 
Speĉial Judge in favour of the mortgagees. 


“On appeal to the Special Commissioner, the 


‘below upon this point was correct. 


decision of the Special Judge was affirmed. 
On the basis of the decision so. arrived at, the 
encumbrances upon-the estate of the plaintiffs 
were determined under the provisions of the 
Act in question. The plaintiffs now bring this 
suit, despite the decision of the Special 
Judge, to recover the sum with interest which 
we have stated. They appear to claim this 
sum by way of damages for breach of con- 
tract. The learned Subordinate Jadge dis- 
missed the suit on the ground that it was oue 
really to have it declared that the mortgage 
debt, secured by the deeds of the 18th of 
April 1903, was not paid to the extent men- 
tioned in the plaint and to recover the same 
from the mortgagees; that the mortgage debt 
had been the subject of enquiry.and ad- 
judication by the Special Jadge under Act I 
of 1903 and that section 10 clause (b) of 
that Act prohibits the institution of any other 
proceeding in respect of the mortgage-debt. 
We think that the decision of the Court 
Section 


-10 (1), clause (a) provides that “All proceed- 


“his immovable property is encumbered, shall - 


ings pending at the date of the publi- 


‘gation in any Civil or Revenue Court in 


the United Provinces other than the High 
Court in respect of any private debt to 
which the proprietor is subject, or with which 


be stayed,” and thenin clause (b) it is 
provided that ‘in respect of any such debt, no 
ffesh suit or other proceeding shall, except 
as hereinafter provided, be instituted in any 
Civil or Revenue Court in the United Pro- 
vinces.’ The present suit does not come 
within the exception mentioned in this sub- 
section. It is undoubtedly a suit in respect 
of a private debt to which the proprietor was 
subject and with which his property was en- 
cumbered and in view -of the prohibition of 


t 
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the legislature we think that the suit, outj'of 
which this appeal has arisen, is clearly not 
maintainable. The view taken by the learned 
Subordinate Judge is, in our opinion, correct 
and we dismiss the appeal with costs includ- 


- ing fees in this Court on the higher scale. 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Crvin APPrAL No. 141 or 1909. 
March 14, 1910. 

Present: —Mr. Justice Griffin and [Mr. Justice 
Tudball, 

Musammat PANCHO-—Derenxpani— 
APPELLANT 


versus 


DEO KARAN—Ptatytive—ResponpDent, 

Afortgage—Redemption—Usufructuary mortgage — 
Mashrut-ul-rahan—-Charge—Covenunt to pay the 
money under two mortgage deeds s:multancously—Clog 


. —-Construction of document, 


A executed a usnfructuary mortgage in favour of 
B. Subsequently B advanced a further sum to A to 
secure which A executed a Mashrut-ul-rahan bond 
which recited the fact of the previous mortgage and 
that the mortgagee was in possession of the property 


< mortgaged under the former usufructuary mortgage. 


It was also stated that the mortgagor had taken o 
further advance and covenanted that he would not 
redeem the usufructuary mortgage unless he would 
also pay the money under the second bond: Held, 
thatthe second bond created ao charge upon the 
property and that in face of the covenant con- 
tained in the bond, the mortgagor was not entitled 


.to redeem the first mortgage unless and until he 


would pay the money- due under the second bond. 
Muhamnnd Abdul Hamid v, Jairaj Mal, A. W.N. 
(1906) 267, relied upon. 
‘Second appeal from the decision of the 
Subordinate Judge of Agra, dated the 4th 
of December 1908. 


_. Mr. Mangal Prashad, for the Appellant. 


Mr. Surendra Nath Sen (for-Mr. Durga 
Oharan), for the Respondent. 

Jgudgment.—tThis was a suit for re- 
demption of a usufructuary mortgage. The 
defence was that the sum of Rs. 400 was due 
upon a subsequent bond, dated bih October 


1876, and should be paid off by the mortgagee 


along with the mortgage money. The Conrt 
of firat instance held that the document, which 
evidenced the loan of Ra. 400, was not a mort- 
gage, nor did it create any charge on the 
property. and decreed the suit. That decree 
was upheld in appeal by the lower appellate 
Court. The defendant comes here in second 
appeal and his contention is, that on a proper 
construction of the document dated 5th Ooto» 
ber 1876, it creates a further charge upon 


466 À 
AKASI v. JUTAGIR. 


the mortgaged properiy and that, therefore, 
the defendant. in accordance with the terms 
'of the bond, is entitled to recover the 
amount of the deed along with the mortgage 
money. 

Tt is contended on behalf of the respondent 
that the document does not in express terms 
create a mortgage ora charge. We have, 
however, to see what is the intention of the 
parties as expressed inthe document. We 


have to remember that the document was not. 


drafted by a trained lawyer and it is our 
duty to give effect to the intention of the 
parties although that intention may not, 
through the ignorance of the person drafting 
the document, have found adequate expression 
at the time. The document recites that a 
share of the mortgagor had been mortgaged to 
‘secure an advance of Rs 250 and that the 
mortgagee was in posrersion; then it goes on to 
state that the mortgagor had taken a further 
advance (ater garz liya) without interest” and 
then there is the covenant that the motgagor 
will not be allowed to redeem the original 
mortgage without paying up the amount of 
this bond: The bond concludes with the 
words yeh tamasuk mashrut-ul-rahan iikhdiya 
‘take sanad rahe, 


We have no dovbt in our minds that the 
‘expression mashrut-ul-rahan was introduced to 
convey the meaning that this document secur- 
ed a further advance by the mortgagee upon 
the same security as in the original mortgage 
deed. In this respect itis a very significant 
“fact thatthe document sets forth thet bree facts 
‘thatthe mortgagee was iu possession and that 
the further advance was not to carry interest 
and that the two sums Rs. 250 and Re. 400 
‘were to be re-paid together. We think it is 
quite clear that the parties considered that the 
"property was to be the security for both loans 
‘and that ihe income therefrom was to cover 
‘the interest due on both. We must, there- 
‘fore, hold that the document of 5th October 
“1876. creates a charge. This being the case, 
the observations of the learned Chief Juatice 
‘qouted in Muhammed Abdul Hamid v. Jaraj 


' Mal (1) apply to the facts of this case: 
f 
“The second mortgage contains a covenant 


on the part of the mortgagor for payment of 

‘debts simaltaneously. It creates in effect a 

further charge on the property in respect of 

the further advance made by the mortgagees 
< (1) A. W. N. (1808) 267. 
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to the mortgagor and, no doubt, the fact that 
the mortgagees were in possession of the 
mortgaged property was some inducement to 
them to make thatadvance. It appears to us 
that it would be altogether inequitable to 
permit the mortgagor, despite his express 
covenant to pay both debts together, to redeem 
one mortgage without redeeming the other. ”’ 

We, therefore, allow the appeal, modify 


‘the decree of the Court below and direct that 


the plaintiff do deposit in Court the further 
sum of Rs. 400 in addition to the sum of 
Rs. 250 within a period of 5 months from this 
day. Let a decree be drawn up in terms of 
O. 34 Rule 7), (c) and (d). The defendant- 
appellant will have Her costs in all (Conrts. 
We draw the attention of the Court below 
to the fact that in drawing up the decrees of 
their Courts, the provisions of the Transfer 
of Property Act were altogether ignored. 
Appeal allowed. 





ALLAHABAT) HIGH COURT. 
Secosp Civiu Avpear No. 10 oF 1909. 
March 12, 1910. 

Present: —Sir John Stanley, Kr.. Chief 
Justice, and Mr. Justice Banerji.- 
Musammat AK ASI AND anoTHER—PLAINTIFFS 
—-APP#I LASTS 
versus 
JUTAGIR alias PARSRAMG IR AND 


OTHERS— DareNDANTs—.R ESPONDENTS. 
Specific Relief Act (I of 1877), 8. 42—Mortgages’s 
possession is that of mortgagor--Mortgagor can mamtain 
a sutt for declaration. 
The possession of a usufructuary’ mortgagee is 


“the possession of his mortgagor. If any third person 
-effects a transfer of the property to the detriment 


of the interest of the mo r, hə can sue forge 
declaration of his title notwithstanding the fact that 
the mortgagee is in possession. Section 42 of the 
Specific Relief Act does not bar such a suit. 


Second appeal from the decision of the 
District Judge of Jaunpur, dated the 6th 
April 1908. 

Mr. L. M. Banerji, for the Appellants. ẹ 

The Hon’ble Mr. Abdul Majid (with him 
Mr. Beni Madhab Ghose), for the Respondents. 

hudgment.— The suit, out of which 
this appeal has arisen, was brought by the 
plaintiffs-appellants fora declaration of their 
right to certain property and a further 
executed by 
Madhogir, defendant, in favour of Dhunni 
defendant, is ineffectual and void as agalnbt 


K 
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. - SANT BAKAS SINGH YV. DHANESH KOBE, — 
the plaintiffs. The allegation of the plaintiffs 


_ is that the property belonged to one Sheo 


Shunkear. “The first plaintiff Musrmmat 
Akashi is his mother and the second plaintiff 


‘Ramphalgir is his brother: Sheo Shunkar 


died dn the 6th of May 1906, and the sale in 
question was executed on the 19th of May 
of the same year. The plaintiffs allege that 
upon the death of Sheo Shuukar 
inherited the property, and that Madhogir 
had no right to sell it. It is admitted that 
«the property was , mortgaged to one Ram 
; Ghulam under a mortgage deed executed by 
Musammat Akashi as the mother and 
_@uardian of Sheo’Shunkar and that Ram 


Ghulam is in possession by virtue of that - 


mortgage, The’ defendants denied that the 
„property belonged to Sheo Shunkar and as- 


serted that Madhogir was the owner of it. 


_ The Court of firet instance found in favour 
of the plaintiffs and decreed their claim. The 
. “Tower appellate Court, whilst finding that 
‘the property belonged to Sheo Shunkar 


-"and was his self-neqaired property and that 


his heir is his mother, the first plaintiff, 
‘dismissed ‘the. suit on the ground that it was 
_ barred by the provisions. of seokion 42 of the | 
` Specific Relief Act. ; 
' The learned Judge was Le opinion that 


_ the possession.of Ram Ghulam, the mortgagee 


from Sheo Shunkar, was not the- possession 
of the plaintiffs and' that, therefore, the plain- 
tiffs being out of. possession. could - -not sue 
for a declaration decree only. - 

This view of the léarned Judge’ ig Gal 
_erroneous. The possession of the usufroctuary 
` mortgagee Ram Ghulam is the possession of 
his mortgagor. If the plaintiffs: are ‘entitled 
to the property, they must De , deemed to be 

e in possession through their mortgagee Ram 
“Ghulam and it cannot be said that they are, 
` out of possession. Section 42 of the Specific 
Relief Act, is, therefore, no bar to the present 
,suib. In fact in the plaint the plaintiffs stated 

~ that as their mortgagee Ram Ghulam was in 
ogsession, they could not sue for possession 
-and that they could claim 4 declaratory 
decree only and, therefore, advanced sucha 
claim, In this, we think, they were right, “As 
‘we have poiuted out above, the Court of first 
instance found that the property belonged 
. to Bheo Shunkar. This finding has been con- 
firmed by the learned Judge. who also finds 
that it was Sheo Shunkar’s self-acquired ~ 
property. ‘That being so, his mother, the first 
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plaintiff is his heir andis entitled to the 
decree ‘which the Court’ of first instance 
granted to her. We accordingly allow the ap- 
peal, set aside the decree of the Court below 
and restore that of the Court of first instance 
with costs in all Courts to be paidto the 
plaintiffs by thedefendants Nos. land2. The 
costs in this Court will include fees on the 
higher scale. An objection has been preferred 
on behalf of Ram Ghulam ‘in respect of the 
order of thelower appellate Court charging 
him with the costs of the defendants Nos. 1 and 
‘2. This objection is, in our opinion, perfectly 
valid and'must be allowed. We accordingly 
discharge that portion of the lower appellate 
Court’s order which directs Ram Ghulam to 
‘pay the costs of the other defendants. 
Appeal allowed. 
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ALLAHABAD HIGH COURT. 
SEconD Civin ApreaL No. 273 or 1909, 
March 18, 1910. 
Present:—Sir John Stanley, Kr., 
Chief Justice and Mr. Justice Banerji. 


- SANT BAKAS SINGH—Puratirr— 


APPELLANT 
VETSUS, 
Maarn DHANESH KOER AND ANOTHER 
pa —— D BFENDANTS—RESPONDENȚS. 
`Pre-emption—Muaf lani—-Custom of pre-emption 


Baeu among owners of khalsa land—Owner of 
halsa land cannot pre-empt muafi land, 

A custom of pre-emption; which appertains to the 
an land,-does not give aco-sharer in the khalsa 
Jand any right of pre-emption ovor a muaji-land in 
which, he has no interest. 


Narain Das v. Ramsaran Das, 20 A. 419, Raghunath 
` Prasad v. Kanhaya Lal, A. W. N. (1903), 68, followed. 


-- Second appeal fret the decision of the 
District Judge of Jaunpur, dated Ist Decem- 
ber 1908. 

Mr.” Tehig ' Khan (with him Dr. Satish 
Ohanilra Banerji and Mr, Mantin Sahai), 
for the “Appellant. - 

Mr. Iswar Saran (with him tke Hon’ble 
Mr. Malviya), for the Respondents. 

Judgment.—tThis appeal arises out 
ofa suit for pre- -emption. The property sought 
to be- - pre-empted 18 muafi land which wag 
sold on the 106W of September; 1906. Thə 
pre-emptor is a cò-gharer inthe khalsa land 
of the village and has no interest in the 
muaf land in question. 

Both the Courts below have dismissed the 
plaintifs claim on the ground that the 
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provision as to pre-emption contained in the 
wajtb-ul-arg of the village did not give any 
pre-em ptive right over muvft land. 

This view appears to us to be correct. The 
learned Counsel for the appellant has not 
been able torefer us toany casein whicha 
pre-emptive right over mucfi land, as dis- 
tinguished from resumed muah, was establish- 
ed in favour of the owner of khalsa land in 
the village. On the contrary, we have two 
decisions of this Court bearing upon the 
question, which are entirely opposed to the 
contention which has been pressed before us. 
In the case of Narain Das v. Ram Saran Das 
| (1), it was held that co sharersin a mahal 
and the owners of separate plots of ‘muafi 
land included in the area of the mahal have 
as è rule no connection with one another and 
it by no means follows that the custom 
adopted by or existing among the members 
of the khalsa co-parcenary body would be 
applicable tothe owners of the muuft plots. 
The learned Judges, who tried that case, held 
that strict evidence would be necessary to 
prove that the same custom is applicable to 
both. In the case of Raghu Nath Prasad v. 
Kanrhaya Lal (2), two other learned Judges of 
this Court held, following the ruling in the 
case of Narain Das v. Ram Saran Das (1), that 
as a general rule of construction to be ap- 
plied to wajrb-ul-arzes, the co-sharers of A 
mahal and the owners of muagfi plets in the 
mahal have no connection with each other. 
Tn view of all the circumstances of this case 
and of the language of the wajib--ul-arg be- 
fore us, we are of opinion that the Courts 
below rightly dismissed the plaintiff’s sunit. 
We, therefore, dismiss this appeal with costs 
including fees in this Court on the higher 
scale. 


Appeal dismissed. 


(1) 20 A. 419. (2) A. W. N. (1902) 68. 
$ 





ALLAHABAD HIGH COURT. 
Sgecoxp Civit Appeat No. 290 ur 190), 
: April 4, 1910. 
Present: —Mr. Justice Richards and 
Mr. Justice Tudball. 
Musammat JHUNA AND ANOTHER— 
DEFBNDANTS—A PPELLANTS 
< DEVBUS 
Munshi TARA CHAND AND orssxs— 
PLAINTIFFS AND DEFENDANTS —— RESPONDENT'S. 
dransjer of Property Act (IV of 1882), s. 52— Lis 


1 


pendens— Contentious sust—Compromtise decree— Bale 
pending sutt—Purrhaser bound by the decree. 

An honest compromise, incorporated into a deciee 
under the provisions of -the ‘ode of Civil Procedure, 
is just as effectual for purposes of section 62 ofthe 
Transfer of Property Act as a decree passed by the 
Court. è 

S transferred a portion of the property which 
formed the subject-matter of a partition suit to which 
she wasa party. After the transfer, 5 died. Her 
yeversioners were already on the record as parties. 
Subsequently the snit terminated in a compromise 
decree: Held, that the purchasers from 8 were bound 
by the compromise decree. 


Second appeal from the decision of the 
District Judge of Mirzapur, dated 18th 
December 1909, | 

The Hon’ble Mr. Sunder Lal(with him Mr. 
Ghulam Mujtuba), for the Appellants. 

Mr. G. W. Dillon (with him Dr. S. O. 
Banern and Mr. Surendra Nath Sen), for the 
Respondents. 


Judgment.—This appeal arises out 
of a suit in which the plaintiffs seek to be 
placed in possession of certain occupancy 
holdings as mortgagees in possession. The 
plaintiffs claim that the mortgagee rights > 
under the mortgage of 5th February 1895, 
made in favour of one Son Kunwar by one 
Baber Ali Kban, formed part of the joint 
property of a joint family, which consisted 
of the predecessor-in-title of the plaintiffs 
and one Fakir Chand, the husband of Af{usam- 
mat Son Kunwar, that partition proceedings 
were commenced in the year 1901 which 
resulted eventually in a compromise followed 
by a decree dated the 3rd July 1907. The 
defendants’ case was that the debt created by 
the mortgage of the 5th of February 1895 and 
all mortgagee rights were the property of 
Musammat Son Kunwar and that Musammat 
Son Kanwar and one Lalta Prashad, on the, 
27th of June 1901, sold the mortgagee rights. 
to them and that ‘hey were bona fide purchas- 
ers of such rights. The plaintiffs’ reply to this 
contention was that the sale to the defend- 
ants by Musammat>Son Kunwar and Lalta 
Prasad was after the commencement and 
pending the contentious partition suit aral 
that accordingly their rights under the 
decree could not be affected by the de- 
fendants’ purchase, It may be right to 
mention here that under the commomtse 
decree the particular property, the subject- 
matter of the ruit, that is the mortgagee 
righta under the mortgage of the 5th of 
February 1895, fell to the lot of the 
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plaintiffs, The defendants next pleaded 
that the compromise wae collusive and that 
they were no parties to itand were not bound 
by it. The Court of firat ‘instance found on 


almost all the issues in favour ofthe plaintiffs. 


The lawer.appellate Court decided the case 
entirely on the construction of section 62 of 
the Transfer of Property Act. It held that 
the transfer by Musimmat Son Kunwar and 
Lalta Prasad was void in so far as the plain- 


tiffs were concerned. It did not decide other. 


questions involved in the case nor the ques- 
tion of fraud. The grounds taken in the 
present appeal are:—-([) that the name of 
Musammat Son Kunwar having been removed 
from the array of defendants in the parti- 
tion suit and the appellant not having been 
impleaded in that suit brought by the plain- 
tiffs-respondents, the decree passed in the 
suit did not bind the appellants: (2) that 
the decree passed in the suit not being the 


result of a judicial adjudication on the merits. 


but of the compromise entered into between 
the parties, the rule of lis pendens did not 
apply to the case. The third ground taken in 
the memvuraudum of appeal is admittedly 
incorrect and accordingly it does not require 
any remarks. As to the first ground, we find 


thatthe name of Musammat Son Kunwar ` 


-was struck out afterher death. She was the 
widow of Fakir Chand and it is almost certain 
that the heirs of Fakir Chand, that is to 
say, the reversioners, who would succeed to 
the property after the death of Son Kunwar, 


- -were already on the record. As to the second 


ground, we are quite satisfied that an honest 
compromise incorporated into a decree under 
the provisions of.the Code of Civil Procedure 
-is just as effectual for purposes of section 52 
‘of the Transfer of Property Act as œ decree 
passed by the Court. There is no doubt that 
the defendants in effect pleaded frand and 
, had the ground been taken in the memo- 
randum of appeal that the issue of fraud had 
` not been decided, we should have been obliged 
to remand the case.. At the suggestion of the 
Court, the plaintiffa have waived their rights 
to mesne profits. This we think meets the 
justice ofthe present care. We accordingly 
_modify the decree -of the Court below by 
directing that the plaintiffs shall not be 
‘entitled to any mesne profits. In all .other 
respects, we confirm the decree of the Oourt 
below. The respondents will have their costs 
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-have a preferential right to pre-empt. 
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‘inclading in this Court fees on the higher 


scale. 
Decree modified. 





ALLAHABAD HIGH COURT. 
Seconn Civin Arrear No. 479 or 1909. 
i April 5, 1910. 

Present: —Mr. J ustice Griffin. 


j MASIHULLAH—PLAINTIFP—APPRLLANI 


CTersis 
DAKHINTI DIN AND ANOTHER— DEPENDANTE 
— RESPONDENTS, 
Pre-emption— Wajib-ul-arz—Oonstruction—Shurkai 


patti—Owner of isolated plot assessed with Government 
Revenue. 


The Wajib-ul-arz provided for a right of pre-emption 
first to Shurkai ekjaddi and second to shurkar patti, 
The pre-emptor was a, co-sharor in the same patti. The 
“vendee had also previous to the sale become owner of 
an isolated plot of land in the same patti by way of 
The isolated plot was liable for the 
Government Revenue: Held, that both the pre-emptor 
and the vendes were Shurkai path and, therefore, the 
plaintiff had no preferential righb to pre-ompt. 

Raghunath Singh v. Gopal Singh, A.W. N. (1886) 
lii; Huhammed Ali v, Hukam Kunwar, A. W. N. 
(1905) 204, 2 A. L. J. 788; Atmanand v. Brahm 
Naran, A. W. N. (1907) 239; 4 A. L. J. 641, 
Jodha Singh v. Bhola Nath, A. W.N. (1904) 118; 
Dhakm Din v Rahimunnissa, 16 A. 412; Safdar Ali v. 
Dost Mohammad, 12 A. 426, noticed. 

Second appeal from the decision of the 
District Judge of Allahabad, dated the 26th 
February 1909. 

Mr. M. L. Agarwala, (with him Mr, 
Damodar Das), for the A’ppellant. 

The Hon’ble Mr. Moti kal Nehru, for the 


Respondent. 


Judgment.—this is a plaintiff's 
appeal arising out of a suit for pre-emption. 
The plaintiffis a co-sharer in patti Ekramud- 
din to which the property sold appertains. 
The vendee respondent in this appeal, ten 
years previous to this suit, acquired by 
exchange a small plot of land in this patti. 
In defence to this suit for pre-emption, the 
vendee contended that by reason of his 
possession of this plot in patti: Hhramuddin, 
he had an equal right with the plaintiff. 
pre-emptor to purchase the property in suit. 
The wajib-ul-arz provides that first, Shurkai 
ekjaddt and secondly Shurkay pati rhall 
It is 
admitted that neither the pre-emptor nor the 
vendee belongs tothe first .categary. The 
question for decision is whether they both 
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under the second category or only the 

| Se The Court below held thaf the 
vendee is a Surkai Pathi, and, therefore, he 
stands on an equal footing with the pre-emp- 
tor. In second appeal, it is contended that a 
purchase of an isolated plot of land in a 
mahal is not sufficient to confer upon the 
purchaser tne rights and privileges of o 
co-sharer in & mahal. I have been referred to 
various rulings of this Court. The first 18 
Raghu Nath Singh v. Gopal Singh (1). In 
that case it was found that the transfer was 
of a portion of the mahal so as to make the 
purchaser incur all the liabilities which are 
attached to the proprietary holding of the 
mahal or a patti The appeal was decided on 
this finding. Phe ralings in Muhammad Ali v. 
Hukam Kunwar - (2) and Atma Nand v. 
Brahm Naran (3) were- also cited. In both 
those cases, the person who claimed to be a 
co-sharer was the purchaser of an isolated 
plot of grove land which did not pay Govern- 
ment revenie. In Jodha Singh v. Bhola Nath 
4), as far as I can gather from the text of 
the report and from the rulings quoted 
therein, the case appears to have been decided 
on the ground that the custom of pre-emption 
obtained only among co-sharers 1D the mahal 
- and that the sale of a share in kagiat muta- 
fariku did not create any right of pre-emption 
in favour of persons who held ghares in such 
hngiyat mutaffurika, The rulings to the con- 

ry are tb 
ae an ee (5) and Safdar Ali v. Dost 
Mohammad (6). Inthe former case, stress 
was laid on the liability for Government 
Revenue of the ‘person holding an isolated 
plot of land. The plot of land acquired by 
the vendee respondent 18 & -portion of a 
oultivatory holding and there being no 
evidence to the contrary, it may be assumed 
that it was included in the village land 
assessed to revenue. Under the Revenue Act 
section 142, all the proprietors are jointly and 
severally liable for Government revenue. Dhe 
words of the section are wide enough to 
make owners of specific areas liable forarrears 
-of revenue in respect of any portion of a 
mahal, 1 must, therefore, hold that the 
vendee came under the same category as 

(1) A. W.N. (1886) ldt. ; 

2) A. W. N. (1005) 264: 2 A. L. J. 788. 

3) 4A. L. J. 54l A. W. N. (1907) 239. 

o A. W. N. (1904) 118. l 
5) 16 A. 412.. 
ts) 12 A. 426. 
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be found in Dakhint Din v. ' 
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‘the plaintiff, namely, Sharck ¢-patt, and that 


the plaintiff's suit was rightly dismissed by 
the Court below. The appeal ‘is dismissed 
with costs including fees in this, Court on 
higher scale. 
Appeal disnussed, 


4 





CALCUTTA HIGH COURT. 
Civit Rus No. 4868 or 1909: 
March 8, 1910. : 
Present: —-Mr. Justice Mookerjee and 
Mr. Justice Teunon. 


HARA KRISHNA MILITER AND avoruur— 


DEFENDANTS-—— PETITIONERS 
VEVvrstls ki 


RAM GOPAL MITTER—P tartive— 


r OPPOSITE PARTY. 

` Arbitration —Death of a party after argument 
but before award—Auard valid— Nunc pro tuno. ` 
. Although au arbitrator is not a Oourt for all 
purposes, yet when he nets under the authority 
of the Court, the principle of nunc pro tune may 
well be -applied to proceedings before him; and, 
therefore, when a party to an arbitration pro- 
ceeding died -after the arguments before the 
arbitrator had been concluded and after his death the 
award was given: Held, that the award was not invalid. 

Narna vy. Anant, 19 B. 807; Rama v. Ananta, 
21 B. 314; Chetan v. Balbhadia, 21 A. 314; Raghu- 
natha v, Venkatesa, 26 AM. 101; Gour Chandra v. Ma- 
kinda, 9 O. W. N. 710 and Baihuntha.v. Salimulla, 
12 U. W. N.. 590, at p 597;6 0. L J. 547 at p. 535, 
referred to. “4 


Rule agaiust the decision of the Sub-Judge 
of. Barisal. dated September 1, (909. i 

Babu Gunoda Oharan Sen, for the Peti- 
tioner, 

Babu Brajendra Nuth Ohatterji, for the Op- 
posite Party. | 

Judgment.—wWe are invited in this 
Rule to set aside a decree based on an award 
made by an arbitrator appointed by the 


Court ina proceeding under section 523 of 


the Code of 1882. It appears that on the, 
24th January 1908, two persons Brojobashi 
Mitter and Ram Gopal Mitter entered into 
an agreement to refer the matters in dispute 
between them to the arbitration of these 
persons named in the instrument. The 
matter was referred to arbitration accord- 
ingly, but for some reason not material 
for our present purpose, the arbitrators did 
not. submit their award. Thereupon, as 
provided in the agreement, an applica- 
tion was made on the 21st July 1978, by 
Ram Gopal Mitter, under section 523 of the 


“Nol. VI] 
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Code of 1882, to have the agreemert filed 


“in Court, and for the appointment of - an 


` arbitrator, in accordance with its terms. 
‘ On the 9th December 1908, the Court ap- - 


pointed Krishna Kumar ` Sarkar as the 


_ arbitrator, and the matters in dispute were 


referred to him for decision. The parties 


_appeared before him,- and gave evidence in 
and at. 


support of’ their respective cases ; 
the conclasion of ‘the full arguments ad/ 
dressed to him, he took time to consider his 
award. Shortie after, one of the partids, 
Brojobashi Mitter, died on the 24th April 


1909. This was brought to the notice of ` 


the Court, and it was prayed that, the 
legal representatives of the deceased might 


"be brought on the record. The Court, how- 


ever, thought that such action was unneces- 


sary at that stage of the proceedings. Onthe . 
28th April, 
death of Brojobashi Mitter, 


that is four daya after the 
the arbitrator 
submitted his award. On that ‘very date, 


an application was made fur. substitution of | 


the legal representatives of the deceased; 
they were brought on the record in dae 


: course and were allowed to file exceptions to 
- the award. They took various objections 


but apparently no objection was taken on 


‘the ground that the award was void because 
'it had been delivered subsequent to the 


made a decree sabatantially 


, parties. 
has been placed upou the cases of Potts v. 
‘Ward (1) ; Toussaint v. Hartop (2) ; Cooper v. 


death ‘of Brojobashi Mitter. 
overruled all the objections on the merits 
except one of a very minor character, and 
in accordance 
with theaward.- We are now invited to set 


. aside this decree on the ground that it was, 
‘void, because based upon an award by the 


arbitrator after the death. of one of the 
In support of this position, reliance 


Johnson (3) and Rhodes v. Haigh (4). On the 


strength of these cases it has been broadly 


t 
~ 


contended that when matters in dispute have 
been referred to arbitration, the death of one 
of the parties: at any time before the award 


“is made, operates in law: as a revocation of 
‘ theauthority of the arbitrator, and the Court 


will consequently set aside an award pads 
(1) I, Marshall 866; 16 R. BR. 680; 88. E. 


e) 2L 


(2) 7 Taunt 571; 1 Moora 287; Halt 885. 


(3) 2 B. &-Ald. 394; 20 B. R. 483; 3 8. E. O. (o. s.) . 


(2B. a 26 B. E. 876,38 D. & R. 608; 2 L. 


J. (0.8) K 
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. decision. 


` of them is to terminate the agreement. 
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subsequent to such death. Now, it may be 
conceded that the cases to which reference has 
been made, as also other cases of high author- 
ity, one of which was decided by tlie Judi- 
cial Committee and another by the House of 
Lords; President v. Van Beenen (5); Oaledonian 
Railway Co. v.Lockhart(6); Blundell v Brettargh 
(7): Edmunds v. og. (8), support the pro- 
position that as a ‘submission to arbitration 
confers no more tlian a naked power, the 
death, before award, of a party to s. common. 
law submission has the effect of a revocation 
of the submission. But as anexception to this 
doctrine, ıt has been held that, where, as 
in the case before us, the submission has been 
made a rule of Court, the death of one of 
the parties does rot work a revocation, 
Freeborn v. Denman (9); Bacon v. Ci nston 
(10) ; Moore v. Webb (11). The principle is 
that as the suit is pending in Court, the 
death of one of the parties does not operate 
as a revocation, but the suit may be reviv- 
ed against the legal representatives and 
continaed. From this point of view, the 
death ofa party after award and before 
final decree made, does not affect a revoca- 
tion of the submission. The case before us 
is of an intermediate character, as here the 
death took place after the proceedings had 
closed before the arbitrator for all practical 
purposes, and before 'he had pronounced his 
There is, consequently, no room 
here forthe application of the broad prin- 
ciple that the death of one of the parties 


‘at any stage of the proceedings operates as 


a revocation of the authority of the arbitrator 


“on the ground that the authority of the 


arbitrator is founded upon the agreement of 
the ‘parties and the effect of the death of one 
We 
may add further that this broad rule has not 
been secepted as applicable to this country. 
In the case of Perumalla Satyanarayana v. 
Perumalla Venkata Rangayya (12), it was 
- ‘pointed out that the policy of the Indian 
Legislature ina matter like this has been 
not to follow the English Common Law with 


` (B) 1 Knapp P.O. 83; 12 E. R. 282, 


(6) 8 Macqueen H. L, 808; 6 Jur. N. 8. 1811. 

(7) 17 Ves. 282. 

(8) 8 Douglas 406. 

(9) 8N.J. Law 116. 

“(410) 15 Piakering 79. 
ties 6 Hoisk 301. - 
12) 17 M 112. 


+ 
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regard to references to arbitration, and that 
such contracts are not revocable in India 
at the will of either party, nor will the 
authority of the arbitrator be deemed as 
, necessarily revoked by the death of one of 
the partiesto the arbitration. It is -not 
necessary for us to decide, in the circum- 
stances of the present case, whether the author- 


~ ity of an arbitrator is necessarily revoked 


by the death ofone of the parties’ to the 
| arbitration, because here matters had pro- 
ceeded much further than a private re- 
ference ont of Court. The agreemeut had 
been filed in Court. “The Court had acted 
upon if and had appointed an arbitrator. 
The arbitrator had heard the matter, and 
so far asthe presentations of the respec- 
tive cases of the parties are concerned, he 
had, for all practical purposes, coms to the 
conclusion of the -proteedings. The only 
thing which remained to be done was the de- 
livery of his award. In such circumstances, 


where the arbitrator was ucting under the 


authority of the Court, we are of opinion 
that the same principle should be applied 
as in the case of Courts of Justice, where 
if a case has been concluded and judg- 
ment ‘has been reserved, the validity of the 
judgment is not affected by the death of 
any of the parties 
This doctrine of nunc pro tunc is based on 
the maxim that an act of the Court shall 
prejudice no man, which affords a’safe- 
‘and certain guide for the administration of 
the law; the delay is the act of the Oourt, 
and neither party should suffer for it, 
[Broom’s Legal Maxims, 7th Edition page 97. 
Freeman on Judgments, Volume I, Section 56, 
Black on Judgments Volume I section 126, 
Oumber v. Wane (18) ; Miles v. Bough (14) ; 
and Turner v. London & S. W. Railway (15) ; 
Ecroyd v. Coulthard (16); Eyre v. Hollis 
(17)]. H it were necessary to show that 
a principle of this description, based upon 
obvious grounds of justice, equity and good 
conscience, is applicable to Courts of this 
country, we would refer to the decision of 
their Lordships of the Judicial Committee, 
in Surendro Keshub Roy v. Doorgasoondery 


(18) 1 Smith Leading Cases 338 at p. 855. 

(14) 8 Dowling & Lowndes 108, 

(16) L. R. 17 Eq. BBL. e 

(16) (1897) 2 Oh. bidatp. 5783:77 L. T, 357; 46 W. 
R. 119; 81 J. P. 791; 66 L. J. Oh. 781. 

(17) 12 Ir. Eq. R. 607. 
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during the interval. 
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” Dasses (18), which has been repeatedly 


applied by all the Indian High Courts. 

Narna v. Anant (19); Pama Oharn v. Ananta 

Charya (20); Chetan Charan Das v. Balbhadra 
Das (21): Raghunatha ‘Thatha Ohariar v. - 
Venkatesa Towker (22); Raja Gour Ohandra 

Gajapati Narayan 
(23), Baikuntha Dey v. Salimulla Bahadur 
(24). We are of opinion that 
although an arbitrator’ is not a Court 
for all purposes, when, as in the 
present case, he acts under the anthority 
of the Court, the principle of nunc pro tunc 
may well be applied to proceedings before 
him. Thereis no doubt whatever that in 
the case before usthe defendant-petitioners 
have not been prejudiced in any, way, and 


v. Raja Makunda Déb - 


the objection taken by them is of ån en- - 


tirely technical and unsubstantial character. 
The original party to the reference whom 
they now represent had the fullest oppor- 
tunity to present his case before the srbi- 
trator. If.the petitioners had been brought” 
on the record before the award was de- 
livered, they could have nothing to add to. 
what had been stated before. Under these 
circumstances, we are of opinion that no 
valid legal objection can be taken to the 
award or to the decree based thereupon. 
There are obviously no meritsin this Rule, 
and it must be discharged with costs. 
We assess the hearing fee at 2 gold 
mohurs, l 


Eule discharged. - 
(18) 19 C. 513; 17 L A, 108. 
(19) 19 B. 807. 
(20) 21 B. 314. i 
33 21 A. 314. 


~ 


22 


(24) 12 0. W. N. 690 at p. 597; 6 C. L J. 547 at p. 
555. 





OALOUTTA HIGH COURT. 
CURI MINAL Revision No 165 or 1910. 
March 30, 1910, 
Present :—Mr. Justice Carnduoff and 
Mr. Jurtice Richardson. 
KISHORI LAL JAIN [——PsTITIONER 
versus 

Tue CORPORATION or CALCUTTA— 


OPPOSITE PARTY. 
Calcutta Municipal Act (ITE B. O. of 1999), ss. 102 
(1) (c), 391 —Sanction to alteration of buildings—Sanc. 


Howto alteration of plan —Power of District Surveyor~ 


wr 


- 


ciw 


< veyor. 
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Initiation of proceedings _ by Secretary, validity of— 
Irregularity 

“Bection B01 of the Calontta Municipal Act ap- 
plies only to altorations of, and additions to, ex- 
_isting buildings, and a supplementary application 
proposing an addition to an already sanctioned 
plan of a contemplated building cannot be held 
to fall within its scope, and need-not be sano- 
* tioned by the General Committee, and snch an 
application may be- lawfully sanctioned by the 


‘ District Surveyor under powers delegated to him by.. 
~ the chairman. 


Obiter dictum :—Even if the a as to the. 


Corporation, who is also the Secretary to the General 
Committee, has no power to make any application 


‘complaining against any person for having erected any 


building without a valid sanotion, the defect or irre- 


gularity is covered by section 102 Q) (e) of the Cal- 
cutta Municipal Act. 


Rule against an order of the Municipal 
Magistrate of Caicntta, dated December 23, 
1909, directing onder section 449 (c) of Act 
ITI of 1899, to demolish the verandah and 


_ stairsin a certain building and allowing 


three months’ time for such demolition. 
~ Dr. Rash Behary Ghose and Babu Mohini 


- Mohan Chatterjee, for the Petitioner. 
~ - Mr Stokes, Counsel and Babu Debendra 
Chandra Mallik, for the Opposite Party. 


Judgment.—This i isa Rule to how 
cause why an order passed by the Muni- 
cipal Magistrate for the demolition of a” 
building in Calentta should 


cause the building 1 in question had been duly 
sanctioned. 


Taking the second Wort ‘first, “we find 


that in the month of August 1908, sanc- 
_ tion was accorded by the District Surveyon, ` 
‘ander powers delegated to him by the chair- . 


man, to the erection of a certain build- 


“ing.” Subsequently another application was 


made- for sanction -to an addition to the 
building as originally proposed, and this 
ws jikewise granted by the District Sur- 
No building operations of any kind 
were begun till after the second application 
bad been disposed of. The contention of 
Mr. Stokes on behalf of the Municipality is 
that the District Surveyor bad no authority 
to grant the second sanction inasmuch as 


the case was one of sanction to an addition ` 


to 8 building falling under section 391 of ° 
the Calcutta ~ Municipal ‘Act, and, there- 
‘fore, the only authority by which sanction | 


could have been granted, was the General. . 


- Wi r 
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not be seb. 
aside’ on two grounds, namely; first, because 
the Secretary to the Corporation had no 

. power to make the application - which ended 
-~ in the order complained of, and, secondly, be- 
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Committee. Bat it seems tous to be per- 
fectly clear that section 391 of the Act 
applies: only to alterations of, and additions 
to,- existing buildings, aud that it is im- 
possible to accept the contention that a 


supplementary application proposing an ad- 


dition toan- already sanctioned plan of a 
contemplated building can be held to fall 
within its scope. We think, then, that 
the additional erection, which was made 
on the strength of the District Surveyor's 
approval, was duly .sanctioned, and that 


on this ground the rule must.be made 


absolute, $ 

-The second point is that the TEN to 
the Corporation, who is—be it remembered— 
also’ the Sécretary to the General Committee, 


“had no power to make the application tothe 


Magistrate.. As we have disposed of the rule 
on the other ground, it is unnecessary for us 


' to say more than that we are inclined to 


think that, if there wag any defect or imegu- 
larity inthis connection, it is covered by sec- 
tion 102 (1) (c) ofthe Act. 

Dr. Rash Behary Ghosh, who has appear- 
ed on behalf of the petitioner, admits that 
there can be'no question as to the General 
Committee’s having approved of the making 
of such an application. The fact, therefore, 


". remains that an application was madein ac- 
- cordance with the wishes of the General Com- 


mittee, and, if there was any irregularity in 
connection with the presentation of it by 
the Secretary to the General Committee, we 
cannot at the moment think of any more ap- 
propriate case for the application of sec- 
tion 102. 

The Rule is mude absolute, and the order 
18 get aside. 

Rule made absolute. 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 27 or 1910, 
March 23, 1910. 

Present:—- Mr. Jasia Stephen and 
Mr. Justice Carnduff. 

ISWAR CHANDRA SINGH—Acovstep— 
PRTITIONER 
VETEUS 
EMPEROR—Obppositr PHN f 
Opium Act (1 of 1878), ss. 9 (f), 10—-Illegal 
sale oy opium—Accused unable >to account satis. 
oa for cpium—Presumption when to come into 


: The effect of sections 9 and 10 '0f the Opium 
Act is this, that when once it is proved that 


-4 


p 
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an accused person has dealt with opium in any of 
the ways described in section 9, the onus-of prov- 
ing that he had a right so to deal with it, is 
thrown onthe accused by section 10. But the com- 
mission of an act which may bean offence must 
be proved before the presumption comes into play 
at all, and it cannot, therefore, bo used to establish 
that fact. a 

Rule against theorder of the Deputy Magis- 
trate of Chittagong. dated July 26, 1909, 
convicting the petitioner under section 9 (f) 
of the Opium Act and sentencing him to pay 
a fine of Rs. 500, which order was, on ap- 
peal, modified by the Sessions Judge of Chitta- 
gong, on November 1,1909 by reducing the 
sentence to Ra. 150. 

Babu Harendra Naruin Mitra, for the Peti- 
tioner. < > i 

Mr. Oir, for the Crown. 

Judgment.—The petitioner in this 
case was charged with having sold opium 
in contravention of the provisions of the 
Indian Opium Act, and the reles framed 
thereunder. This is, of course, a charge of 
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an offence under section 9 (f) ‘uf the Act. ` 


The facts of the case have not been dis- 
puted before us, and, as far as we are con- 
cerned with them, are as follows: The peti- 
tioner Iswar Chandra is the servant of one 
Johiruddin Bepari who has a shop at Maha- 
jan's hat, .which is some little. distance 
from Chittagong, at which he is licensed 


under the Act to sell opium. On the 23rd. 


March 1909, Iswar bought, on behalf of his 
master, a seer of opium from the Excise 
Office at Chittagong. It was his duty, under 
the rules applicable to the case, within two 
daya of the sale to him, to transport the 
opium to the premises at Mahajan’s kat, 
where alone in the terms of the license it 
was lawful 
not denied that it Was an offence to sell 
it anywhere else. He did not take it to 
Mahnajan’s hat within the prescribed “time, 
and when asked what had become of it he 
said it had been stolen, a statement which 
has been disbelieved for very good reasons 
by. both the Courts below. He, therefore, 
has failed to account for the opium he receiv- 
ed. We have granted a Rule on the District 
Magistrate calling on him to show cause why 
the conviction should not be set aside on the 
ground that the facts found do not dis- 
close the commission of the offence 
charged. ` 

The Judge in the Court 


t 


to sell the opium and it is . 


of appeal below ` 


- 


. has fonnd that although there is absolutely \ 
there is - 


no evidence of the alleged sale, 
some circumstantial evidence, which, taken 
with the provisions of section 10 of the Opium 


Act, is gsnfficient for the conviction of the : 
accused. We agree as to the absence of any '' 
kd 


evidence ofa sale, but, prefer to says that 
what evidence there is merely shows that 
there’ was plenty of opportunity for a sale, 


and raises a suspicion that the appellant - 
And we fail to under- , 
stand how any deficiency in the evidence as , 
to the fact of sale can be supplied by the pre- : 


sold the opium. 


sumption referred to. Section 9 of the Act 


“ penalizes certain acts done in relation to ° 
opinm, if done illicitly, and section 10 runs as 


follows :—- 


“In prosecutions under section 9, it shall : 
be presumed, until the contrary is proved, | 


that all opium for which the accnsed person 


is unable to account salirfactorily is opium in , 


respect of which he has committed an offence 
under this Act.” 
Now, penal 


clauses in Acts 


jt is-obvious that in the latter provision 


some limitation must be placed on the words , 
“all opium for which the accused is unable | 
phrase ' 
would in terms include in any case most of | 
The intention, . 
us evident and the. 


to account satisfactorily,” as the 
the opium in the world. 
however, seems „to 


effect of the two sections appears to be 


simply this, that when once it is proved . 


that an accused person has dealt with opium 
in any of the ways described in section 9, 


thé onus of proving that he hada right : 
so to deal with it is thrown on the accused - 
by section 10. But the commission of an. 
act which may be an offence must be prov- . 
ed before the presumption comes into play at < 


all, and it cannot, therefore, be used to oes- 
tablish that fact. 
The result is that the 


bad. On the other hand, it is clear that on 


the facts proved the petitioner might have ; 
been convicted of unlawful transport of.» 
opium. We do not, therefore, consider it . 
necessary to interfere iu revision. The rule is, - 


therefore, discharged. 
i Rule discharged. 


Cad 
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must be 
construed in the same way as others, and , 


defective evidence ; 
of the sale in this case cannot besupplement- - 
ed by the presumption in section 10, and - 
the conviction for illicit sale is, therefore, ¿ 


a 
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HARI CHARAN V. SASTI HARAN, 


- CALCUTTA HIGH COURT. ` ceremonies, or Jugut Prasanna, who had 

. Cik Rote No. $569 or 1909. persuaded Chandra Kumar to give away the 
February 2, 1910. < articles to the defendants. The learned 
Presenit:—Mr. Justice Mookerjee'and ° - Small Cause Court Judge decreed the suit 

‘* Mr. Justice Teunon. . on the ground that the plaintiffs had a vested 

HARI CHARAN AGRADANI AND ANOTHER interest in the articles in question and the de- 
P e —DEFENDANT8—P ETITIONERS i fendants, in accepting them as a gift from 
versus Chandon Kumar, acquired no valid title 

‘SASTI CHARAN AGRADANT AND OTHERS” thereto. We have been invited by the 
— PLAINTIFHS —-OPPOSITE PARTY. defendants to set aside this decree on the 


Hindu: Law—Agradani Brahmins—Offerings at and that th ] 
sradh ceremony—No vested right of Agradanis; gro o plaintiffs never acquired 


An Agradant Brahmin has no vested right inthe ny title to the articles, that the defen- 
offerings to the dead. - dants acquired a good title under the 
Therefore, where a person on the occasion of the gift made in their favour by Chandra 


sradh of hia mother invited the plaintiffs, Agradant. Kumar and that even i 
Brahmins, who took the fodd intended for dis- en if it be assumed that 


embodied spirits, but the valuable offerings were the plaintiffs can successfully claim damages 
distributed among the defendants, also Agradani against theperson who invited them or the 
Brambins, but invited not as such but as men ofthe persun who interfered in the matter to their 


game village: inia thor har 
Held, that an action by tho plaintiff for recovery of jury, 4 Ə no cause of action as 


the articles in question was not maintainable. , against the defendants. In our opinion, this 
Tiru Krishna Ohariar v Krishnaswam Tata Chariar, ` contention is well-founded and must prevail. 
6.I, A. 120;2 M. 62, distinguished. > © -The term Agradani literally signifies an 


Rule, against the decision of the Munsif acceptor of first gifts andia applied to a class 
of Barisal, exercising the powers of a Small of degraded Brahmins in Bengal who accept 


Qause Court Judge, dated June 7, 1909. funeral gifts. As pointed out by Dr. Jogendra 
Babu Monmotha Nath Roy, for the Peti- Nath Bhattacharyya in his Treatise on Hindu 
tigners.- Castes and Sects (p. 123), by the religions 
Babu Batkuntha Nath Dass, for the Opposite Codes of the Hindus, the acceptance of 
Party. oar v certain kinds of movables, such as elephants 


vi Judgment.—The question of law and horses, is strictly forbidden. In actual 


' -which calls for decision in this Rale ig: Practice, no donbt the. degradation which 


one of some novelty and relates to- the ‘results from the acceptance of prohibited ` 
right-of a Brahmin of the Agradani : things, is sometimes condoned; but there are - 
olass to the offerings tó the dead at a certain kinds of gifts, which good Brahmins 
sradh ceremony. The. circumstances, under Dever accept and which only certain classes 
which the’ question arises for decision, are of degraded Brahmins . are allowed to 
fairly clear upon the evidence on the record. accept, . Amongst these, are funeral 
One Chandra Kumar Chakravarty, on the oc- offerings which are accepted only by the 
casion of ‘the sradh of his mother, invited the degraded class known in Bengal as Agradanis 
plaintiffs who are Brahmins.of the Agiadani nd in different parts of India by other 


“lass ás priests. The food intended for disem- similar names. They generally take a part 


bodied spirita was taken by the plaintiffs, but 32 the ceremonies which have to be perform- 
when the time came for the distribution of the - ed within the first ten days after a man’s 
valable offerings, the zemindar of the village, death, and a great many of them claim also the 
Jugut -Prasanna Roy, who wa: present, Wearmg apparel of the deceased and his 
interfered and by his direction, Chandra. bedding as their perquisites. The true 
Kumar made over the articles to the defen- ` Position of Brahmins of the Agradzni class 
dants who aleo were Brahmins ofthe Agradani 18 made clear in various passages in Sanskrit 
class and who bad been invited not as priests “Works by writers of great authority to some 
but ag men of the same village. The plaintiffs of which we shall now refer. 

thereupon commenced this action against the * = (Texrs) * * 
defendants for recovery of the price of the The following is a fairly accurate version of 
articles in question. They did. not join as the texts quoted above. | 

parties defendants either Chandra Kumar, L. A covetous Brahmin - accepted : first, 
who had invited them on the occasion of the gifts of the Sudars; by accepting the gifts ta 


176 


HARI CHARAN VY., SASTI OHARAN, 


the dead, he became an Agradant or an 
acceptor of first gifts. 
(Brahma Baibarta Purana) 

9. A covetous'among the Brahmins accept- 
ed firat gifts of the Sudras; in consequence of 
acceptance of gifts of sesamum, he became an 
“ Agradant.” 

(Vachaspatya). 

3. “Accepting the bed, ornament, and 
clothing of the dead and also a cow made 
of sesamum, they never return from hell. ” 
(Bhabisyotora quoted in Suddhitatwa of 

Raghunandan.) 

4, An acceptor of the bedding of the 
dead ceases to be aman: if it is accepted by 
him, he requires again purificatory rites. 
(Padma Paran quoted in Dharma Sindhu). 

5. The man who accepts an elephant, a 
horse, a chariot or a vehicle (of other sort), 
the bedding and seat of the dead, a black 
skin of antelope, a cow with faces in two 
directions (that is a cow when baing deliver- 
ed) is a sinner, is degraded in this world and 
becomes a goblin. 

(Agni Purana quoted i in Commentary in 
‘ Snuddhitatwa), 


6. Therefore a polluted bed should not’ 


be accepted by a good Brahmin; sach bed 
` being accepted, the accaptor again requires 
purificatory rites. The bed of the dead is 
everywhere condemned in the Vedas and 
the Paranas, it being accepted, they become 
liable to go to hell. 

(Brahma Purana). 

7. Therefore, that polluted bed should not 
be accepted by- a good Brahmin; it being 
accepted the acceptor requires again fresh 
pari ficatory rites. 

(Padma Purana). 

8. On accepting the bèdding of the dead, 
he requires again the purificatory rite. 

(Nirnaya Sindhu). 

9. It(badding) should bə given to one only; 
it. being divided or sold, causes the giver 
to be cast into hell. 

(Goruda Purana). 

10. On the second day after the termina- 
tion of the period of impurity,a bed and a 
- golden shaman figure with fruit and 
clothing should be given according to 
prescribed rites. A Brahmin couple adorned 
with various ornaments’ should be duly 
worshipped and caused to sit on a bed, 
and a mixture of honey (with curd) should 
then be offered to them. After offering the 
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honorific gift on a dish with curd and mik, 


reduced to fine powder a bone of the forehead _ 


(of the deceased) and make the Brabmin 
couple drink it, filled with respect to the 
manes. This injunction is observed by the 
twice born people dwelling in the mountains. 
- ~ (Padma Purana), 

These texts make it fairly clear- that 
while the person who performs the sradh 
is enjoined to make certain gifts, the acceptor 
of the gift becomes degraded by the very act 
of acceptance. There must consequently bea 
gift and an acceptance and there is no found- 
ation for the position assumed by the plaintiffs 
that an Agradanit. Brahmin has a vested right 
in the offerings to the dead. It is clear, 
therefore, that before the title of the Agradant 
Brahmin accrues, there must be a gift accept- 
ed by him, for as stated by J imutabahana 
( Dayabhaga, Chapter J, Para I, 21), “in the 
case of donation, the donee’s right to the 
thing arises from the act of the giver, namely, 
from his relinquishment in favour of the donee 
who isa sentient person.” The defendants 
in the present case, consequently, acquired 
a valid title to the offerings as soon as the 
performer of the sradh made a gift thereof to 
them, and as against them, the plaintiffs 
have no cause of action. There is no sugges- 
tion that there was any interference in the 
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matter on their part, and there was nothing - 


to prevent them from accepting the gift 
from the performer of the sradh. It is 
needless to examine whether the plaintiffs 
have any legally enforceable claim for 
damages against the man who had invited 
them or against the person who had interfered 
in the matter to their prejudice, or whether 
the performer of the sradh has been merely 


” guilty of a sinful act contrary to the religious 
- precepts on. the subject. 


We may add that 
tho learned Vakil for the plaintiffs piaced 
reliance upon the decision of the Judicial 
Committee in Tiru Krishnama Chartar ev, 
Krishniswami Tata Charvar (1), in sup- 
port of the proposition that a suit will 
lie to recover dues for certain religious 
services performed. This case, however, 
is clearly distinguishable, because assuming 
that the plaintiffs are entitled to be paid by 
the person who invited them, they have no 
cause of action against the defendants. 

The result, therefore, is that this Rale 


must be mada absolute and|the decree of the 
z (1) 6 I, A. 120; 2 M. 62, 


Z 


ra 
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Court. below discharged. As the plaintiffs 
appear to have been somewhat harshly treat 
ed, each party will bear his own costs both 
here and in the Court below. 


Ye Rule made absolute. 





' CALCUTTA HIGH COURT. 
Seoono Crvic Arrear No. 1567 or 1907. 
March 30, 1910. 
Present:—My. Justice Mookerjee and 

Mr. Justice Teunon. | 

SHAIK MADHU—-PLAINTIFF-—APPELLANT 

versts 
SHAIK SAHAR ALI—Drrexpaxt— 

APPELLANT, > : 

Receiver—Qiiminal Procedure Code(Act V of 1898) 
33. 145,146-— Appointment of Receiver under 8. 146—~ 
Land accreted to original subject-matter of dispute—Re- 
eaiver's right to accreted lunds—~ Acquisition of raiyati 


tnterest under de facto possessor—Entry upon land im 
good faith. $ 


A Receiver appointed under section 146 of the 


` Oriminal Proceduro-Code has the right to take pos- 


‘ ¢ 


session of lands which have accreted to the original 
subject-mattor of dispute. 

A raiyati interest may be acquired by a tenant, 
who has entered upon the land and held under a 
de facto proprietor in good faith, though such de facto 
possessor ultimately turns tobe not the real owner. 
This rule ig subject to the important qualification 
that the possession of the tenant should be in good 


faith; and when this eloment is wanting, the rule is 


not applicable. 
> Binode Lal Pakrashi v. 


Kalu Pramanik, 20 0. 708 
(F. B.), followed. 


~ Peary, Mohun v. Radhika Mohun, 8 O. W. N. 315; 6 


0. L. J. 9, referred to. = 
` Appeal from the decree of the Second Sub- 
Judge of Dacca. dated June 14; 1907, reversing 
that of the Munsif of Munshiganj, dated 
November 30, 1906. 

Babas Harendra Narain Mitra and Dhiren- 
dra Lal Kastgir, for the Appellant. 

Babu Surendra Nath Guho, for the Re- 


. Bpondent. 


pudgment.—the question of law, 
which has been argued in this appeal, is one 
of some novelty, and relates to-the right of a 
Receiver, appointed ander section 146 of the 
Criminal Procedure Code; to take posses- 
sion of lands which have accreted to the 
original subject-matter of dispute. It appears 
that on the. llth November 1904, proceedings 
were commenced under section 145 of the 
Criminal Procedure Code, in respect of a 
chur in the river Padma, by the Sub-divi- 
gional Officer of Munshigunj. Subsequently 
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_ Officer of Naraingunj. 
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the case was transferred to the Sab-divisional 
Officer of Naraingunj fordisposal. On the 
10th June 1905, the Criminal Court made an 
order under section 146 of the Criminal Pro- 


- cedure Code, with the result that the chur 


was abtached, and-a Receiver was appointed 
in respect thereof. On the lst July, 1905, one 


_ Araf Ali offered the highest bid for the pro- 


perty, and was accepted by the Receiver as 
the lessee. On the 3rd July, Araf Ali executed 
a gabuhat in favour of the Snb-divisional 
Meanwhile the river 
had begun to recede, and the size of the chur 
had increased by accretion. On the 9th March 
1906, Araf Ali obtained a leasein respect of 
the accretion fromthe Magistrate of Dacca. 
The result of this transaction was that Araf 
Ali became the lessee under the Receiver, in 
respect of the original chur as well as of the 
accretion. On the 28th July 1905, the plain- 
tiff-appellant obtained a lease from Araf 
Ali, in respect of a portion of the accreted 
lands. On the 24th Jannary 1£06, he come 
menced the present action against the defend- 
ant upon the allegation that he had been 
dispossessed by the latter who had interfered 
with his possession without any title. The 
defendant resisted the claim on the ground 


_ that the plaintiff had acquired no title as a 


lessee from Araf Ali, who himself had acquired 
no yalid title from the Receiver as the dis- 
puted land did not form part of the property 
which formed the subject-matter of the pro- 
ceedings tinder section 145. The defendant 
further alleged that he was a lessee from the 
original owners, and had been in possession 
as such, from before the institution of the 
proceedings under section 145. The Court 
of first instance held that the plaintiff 
had a valid title and decreed the suit. Upon 
appeal, the Subordinate Judge reversed this 
decision, on the ground thatas the disputed 
property was not the subject-matter of the 
proceedings under section 145, neither the 
Receiver northelessee under him had acquired. 
any valid title tothe property. In this view, 
the Subordinate Judge did not examine fully 
into the truth or otherwise of the allegation 
of the defendant that he held the disputed 
land under a tenancy created by one of the 
proprietors before the dispute which culmi- 
nated in the criminal proceedings. The 
plaintiff has now appealed tothis Court and 
on his behalf the decision of the Subordinate 
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Judge has been assailed substantially on 
two grounds, namely, first, that the accretion 
vested in the Receiver by operation of law, 
and the plaintiff derived a good title from 
him; and, secondly, that the plaintif as a 
bona fide ryot was entitled to possession even 
though it was made out that neither his 
lessor nor the Receiver had acquired any 
valid title to the disputed property. Both 
these positions have been strenuously contro- 
verted on behalf of the defendant, and it has 
further been argued by the learned Vakil for 
the respondent that as the defendant had a 
subsisting tenancy, when the criminal pro- 
ceedings were commenced, he was not liable 
to be evicted by the plaintiff. 


The first of the two contentions adana | 


by the appellant raises a question of some 
nicety and apparently of first impression. 
Under section 146, sub-section 2 of the Crimi- 
nal Procedure Code, when the Magistrate 
attaches the subject of dispute, he may, if he 
thinks fit, appoint a Receiver thereof; and 
subject to the control of the Magistrate, such 
Receiver has all the powers of a Receiver 
appointed under the Code of Civil Procedure. 
The question, therefore, arises, whether when 
a Receiver has been appointed by a Court of 
competert jurisdiction in respect of the sub- 
ject-matter of litigation, he is entitled to take 
possession of and deal with lands which by 


accretion may become part of the original 


tract. Nowitmay be conceded as a general 
rule. thata Receiver takes no title to property, 
acquired by the person formerly in posses- 
sion, subsequent to his appointment. In 
support of this proposition reference may be 
made to “Alderson on Receivers,” section 513, 
where ibis pointed out that property acquired 
by a party to the suit, subsequent to the 
institution of the proceedings in which the 
Receiver is appointed, does not pass to the 
Receiver, and the case is stronger in respect 
of property acquired subsequently to the 
appointment. This is well illustrated by 
the case of Harriman v. Woburn (1). In 
that case a mortgage was _granted to 
cover after-acquired property, but it was 
provided that the mortgage lien would not 
attach unless possession was taken by the 
mortgagee. Ina suit to enforce the security 
a Receiver was appointed, who took posses- 
sion of the original property; before the Re. 


ceiver could take possession of the after. 
(1) (1895) 163 Mase. 86, 89 N. E. 1004 
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acquired property, the mortgagor became 
insolvent, with the result that such property 
vested in the assignee in insolvency. It was 
ruled that the Receiver in the mortgage suit, 
had not acquired any title, as he had failed to 
take possession. and consequently, the after- 
acquired property did not vest in him.” A 
similar principle was applied in Guabert v. 
Olcott(2) and Gaf v. Bonnett (3). Butalthough 
the general rule is as we have stated it, the 
ease of accretion to property vested in 
the Receiver, forms an exception thereto and 
this view may be justified on readily intelli- 
gible grounds. It is an elementary principle 
that to the owner of the original property 
belong those imperceptible and insensible 
additions to his lands which when once 
acquired become in all respects part of the 
original tract, and the title thereto is held 
subject to the same encumbrances, and with 
the benefit of the.same rights as his lands 
to which accretion is made; and this is so, 
where the accretions are due to natural 
causes alone or to a combination of both 
natural and artificial influences. It is not 
necessary for us to investigatethe rationale of 
the rules as to property in accretion, whether 
it 18 based on considerations of public policy 
or as a compensation for risk of logs. One 
position 18 quite cloar. The whole doctrine 
of accretion is based upon the theory 
that from day to day, week to week, and 
month to month, a man cannot see where his 
old line of boundary was by reason of the 
gradual and imperceptible accretion of allu- 
vium to his land. Consequently, although 
after a certain period we may see that a body 
of land, however considerable, has accreted 
to the original land, yet if.the stepsby which 
that land is formed are steps gradual and in 
the ordinary course of nature and happening À 
from time to time, we cannot perceive the 
change from step to step. The only rational 
rule which we can adopt under such 
circumstances is that the land so gradually 
and imperceptibly accreted does belong 
to the owner of the original and he ie 
entitled to possession of it as his pro- 
perty. If itis once admitted, so far as the 
original owner is concerned, that gradual ac- 
cretion of land from water should belong to 
him, the inference in the case of the Receiver 
who holds the property as the custodian 
5 (1898) 22 5. W. 286. 
(1865) 31 N. Y. 9; 88 Am, Deo. 286, : 
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till the title-of the true owner is establish- 


ed, becomes obvious.’ If the mazim, “Ac- . 


cessorium non ducit sed sequitur suum prin- 
cipale,”* (Co Litt. 152 A. Broom on Legal 
Maxiams 365), upon which the doctrine of 


l _ &coessiop is based, is applicable to the original- 


owner, there is no intelligible reason why it 
should not apply equally to the Receiver who 
holds possession for his ultimate benefit. In 
fact if the contrary view were taken, consider- 
able embarrassment might result. Two'exten- 
sive classes of cases, as.is well known, fall 
within the operation of the doctrine of acces- 
sion: first, that in which the owner of a 
thing acquires a right of property in its 
organic products as inthe young of animals, 
fruit of trees, and the alluvium or deposit 


on lands and, secondly, that in which one thing ` 
becomes go'closely connected with and attach-. 


ed'to another, that their separation cannot 
be ‘effected at all, or at least not without 
injury to one or other of them. In both 
these classes of cases, jurists have held that 
the owner of the principal thing acquires 
also- the accessory connected therewith 
(Mackeldey on Roman Law 155). Now take 
as an illustration the case in. which a Re- 
ceiver has been appointed of mortgaged pro- 
perty subject to alluvion or of a garden in 
which there are fruit trees, orof a partner- 
ship business relating toa dairy farm; if it 
18 held in each of these cases that the Re- 
ceiver is entitled: to the property precisely in 
the condition in which it stands at the moment 
of his appointment, the very object of the ap- 
pointment of a Receiver may be completely 
defeated. In the case of the mortgage 
property, the mortgagee is entitled to 


.enforece his security against the original 


lands as well as the. accession. In the 


"case of the garden, the claimant is en- 


titled not merely to the trees as they stand, 
but also to their fruits; aud in the case of 
the farm, the plaintiff may similarly be 


entitled to the benefit of an increase of the 


live stock. To take again as an illustration 


the case’ ofa Receiver appointed in respect: 


ofa joint- family property in a suit for 
partition, if part of the property consists 
of money- due from debtors, the Receiver 
ought to be held entitled to realise not merely 
the sum due ‘for -principal and interest at 
the time when his appointment was made, 
but also interest. which may have accrued 
due subsequently for interest on. money is 


t 
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accessory to: the principal and must, in the 
language of Roman jurists, “follow its 
mature.” In our opinion, it is fairly clear 
that when a Receiver has been appointed in 
respect of the principal subject-matter of the 
dispute, the accessory follows the principal 
unless some special circumstance is establish- 
ed. ‘In thecase before us, we must conse- 
quently hold that the Receiver became en- 
titled not only to the subject-matter of the 
proceeding under section 145 of the Criminal 
Procedure Code, but also to the accreted land, 
In: this view, Araf Ali, as also the plaintiff, 
must be'held to have acquired a valid title. 

The second ground urged on behalf of the 
appellant, is to the effect that even if it be 
held that neither his lessor nor the Receiver 
had acquired any valid title to the disputed 
property, he himself as a bona fide cultivator ` 
has acquired the status of a non-occupancy 
ryot, and is entitled to recover possession as 
against a trespasser. This aspect of the 
case has not been considered by the Courts 
below, and in view of our decision upon the 
first question, it is not necessary to investi- 
gate it in any detail. We may point out, 
however, that although as a general princi- 
ple of law, no one can confer upon another 
person any right in property which is not 
his own, the decision of the Full Bench in 
Binode Lal Pakraskt v. Kalu Pramanik (4), 
shows that a ryoté interest may be acquired 
by a tenant who has entered upon the land 
and held under ade facto proprietor in good 
faith, though such de facto possessor ultimate- 
ly turns to be notthe real owner. The rule 
thus laid down, is, however, subject to the 
important qualification that the possession 
of the tenant should be in good faith; and 
when this element is wanting, the rule is not 
applicable. Peary Mohun Mondal v. Radhika 
Mohan Hazra (5). In the case before us as 
this aspect of the rights of the parties was not 
pressed in the Court below, there has been 
no investigation upon the question of good 
faith; and if our decision upon the first 
point has been adverse to the appellant, 
further enquiry into this matter might have 
been needed. It may be added that once 
it is established that the plaintiff has ac. 
quired the status of a non-occupancy ryot in 
respect of any portion of the original land, 
he is entitled to possession of the land which 

4) 20 ©. 708. 

6 80. W. N. 89186 C. L. 7.9, 
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has accreted to his holding. Qaurhari Karburto 
v. Bhola K aiburi (6), Beni Pershad v. Ohaturi 
(7), Amjad Ali v. Kader Jan Bibi (8), Ahmed 
Bepari v. Toht Mahomed (9) and Mia Jan v. 
Akramali Bhuiya (1:0) We must, therefore, 
hold that the plaintif has acquired a title to 
the property under the lease obtained by him 
from Araf Ali. 

The question remains, however, whether 
such title is enforceable as against the defen- 
dant. If the defendant is a trespasser, 
there is no room for controversy that the 
plaintiff is entitled to succeed, but the case 
for the defendant is that he was a tenant 
in respect of the land now in dispute, under 
Kali Prasanna Bos» and his brothers, and 
that he had a subsisting tenancy at the 
time of commencement of the criminal pro- 
ceedings. This aspect-of the case has not 
been considered by the Subordinate Judge. 
lf the defendant establishes that he holds a 
teuancy from Kali Prasanna Bose and others, 
who claimed to be owner of this property 
and professed to deal with it as de facto pro- 
prietors and possessors, the defendant has 
acquired a prior title which cannot be suc- 
cessfully challenged by the plaintiff on the 
basis of the subsequent lease in favour of 
Araf Ali under the Receiver. [Atal Ohandra 
Rishi v. Laksmi Narain Ghosh (11)]. This 
point must consequently be determined, and 
it will be open to the Subordinate Judge to 
allow the parties to adduce evidence to eluci- 
date it. Ifit is found that the defendant 
həd no subsisting interest at the time of 
the commencement of the criminal proceed- 
ings, the plaintiff is entitled toa decree. If 
on the other. hand, it is found that the de- 
fendant is nota trespasser but has a valid 
right of tenancy, the plaintiff must fail. 

The result, therefore, is that this appeal 
must be allowed, the decree of the Subordi- 
nate Judge set aside, and the case remanded 
to him, 89 that he may deal with it in accord- 
ance with the directions given in this judg- 
ment. ‘The costs of this appeal will abide 
the result. 

Appeal allowed. 

(6) 21 ©. 233, ~ . 

(7) 40 L J. 68;880 444, 
(8) 80. L. J. 537; 13 0. W N. 269, 4Ind. Cas 518. 
9) 8C. L J. 588. 18 0. W. N. 267; 4 Ind. Cas 611. 


10) 80 L. J. 641. 
11) 100. L. J. 55; 2 Ind. Cas. 417. 


CALCUTTA HIGH COURT. ` 
Misceutaneons Civit Aperau No. 309 or 1909. 
AND RULE No. 2762 or 1909. 

March 11, 1910. 
Present: —Mr. Justice Brett and 
Mr. Jastice Sharf-ud-din. 
LACHMAN PERSHAD SINGH— 
JUDGMENT-DEBTOR—~APPELLANT 
VETSUS 
GANGA PERSHAD SINGH—Dkecree- 


HOLDER— RESPONDENT. 

Civil Procedure Oode (Act XIF of 1882), as. 244, 287 
cl, (e)—Application for amendment of sale proclama- 
tion—A ppeal, 

An application by the judgment-debtor against a 
proceeding onder section 287 clause (6) of the Civil 
Procedure Code, 1852, to have the sale proclamation 
amended by inserting in it the proper value of the 
property advertised for sale, fails under the pro- 
visions of section 244 and is as such open to 
Appeal 

Ganga Prosad ¥ Raj Ooomar, 30 O. 617, Raja 
Ramessar Proshad v. Rai Sham Krissen, 8 0O. W.N. 
237, and Saurendra Mohan Tagore v. Hurruk Chandra, 
12 Ò. W N. 543, followed. 

Where an application i is made by a debtor object- 
ing to the value of the property as stated in the sale 
proclamation, it is certainly the duty of the Court 
executing the decree to make an enquiry ‘ and 
to satisfy itself that the amount stated in the sale 
proclamation is substantially correct. 


Appeal from the orders of the Sub-Jadge 
of Monghyr, dated June 14, 1909. 

Babu Sarat Ohandra Roy Chowdhury for 
Babu ro ash Ohandra Mitler and Babu Sueil 
Modhub Mullik, for the Appellant. 

Babu Ambika Oharan Banerjee, for the 
Respondent. 

MISCELLANEOUS APPRAL No. 309 


Jgudgment.—This.is an appealagainst 
two orders of the Subordinate Judge - of’ 
Monghyr passed on the 14th June 1909, dis- 
missing and refusing to consider two appli- 
cations made by the present appellant ta 
“have a certain sale proclamation amended by 
inserting in it the proper value of the pro- 
perty advertized for sale. The Subordiyate 
Judge came to the conclusion that the appl- 
cation was premature and that no such appli- 
cation could be made until after the sale. 

A preliminary objection to the hearing ®t 
the appeal has been taken on the ground that 
no appeal lies as the proceedings which were 
questioned in the petition were proce- dings 
under section 287 clause (e) of the old 
Code of Civil Procedure. This objection 
is based on a decision of the Madras 
High Court in the case of Sitvagams Achi v 
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Subrahmanta Ayyar (1). We are of opinion 
that this objection cannot be maintained Ib 
has been held by this Court in several cases 
three of.which are'the.cases of Ganga Prosad 
v: Raj Ooomar Singh (2), Raja Ramessar 


Proshad Narain Singh v. Rai Sham Krissen 


(3) ‘and Saurendra Mohan Tugore v. Hurruk 
Ohandra (4), that applications against pro-- 
ceedings under section 287, clause (e), Civil 
Procedure Code, fall under the provisions of 
section 244, Civil Procedure Code, and as such 
they are open to appeal. 0 =- 

We are also of opinion that the Subordi- 
nate Judge was wrong in the view whioh he 
took that the application made to him was 
prematuro. Tn our opinion, it is part of the 
duty of the Court to sse that all matters, 
whioh the Court considers material for the 
purchaser to know in order to judge of the’ 
nature and the~value of the property, are 
correctly stated in the sale proclamation 
and it has been held by the Privy Oonancil* 
that a statement in the sale proclamation of 
“a value of the property to be sold far lower 
than the actual value of the property in 
itself constitutes an irregularity. In circum- 
stances such as those which have occurred in 
the’ present case, where an application is 
made by a debtor objecting to the value of 
the property as stated in the sale proclama- 
tion, it is certainly the duty of the Court 
executing the decree to make an enquiry and. 
to satisfy itself that the amount stated in 
the proclamation is substantially correct. 
In this case, however, we find that since this 
appeal has been preferred, the property has 
been sold and the result is that, any order 
which we might pass in this appeal could be 
perfectly infruactuous for it would certainly 
.not have the effect of setting aside the .sale. 
We are of opinion, therefore, that the only 
~ way. we can deal with the present case-is to 
exyress the opinion which we have done with 
reference to the proceedings of the lower 
Court and, having done so, to dismiss the 
appeul. A question which was raised in 
ifie lower Court as to the value of the pro- 
periy is one which jt will be open to the 
petitioner to raise and‘ press in the applica- 
_ tion under section 811, Civil Procedure Code, 
which we understand he has preferred” in 

(1) 27 AL. 259. (3) 30 O. 617, 

(3) 8 0. W. N. 257. (4) 12 0. W. N. 642. 


“Girdhari Singh v. Huws deo Narain Singh, 26 W. R. 
44; 3 T. A, 230, Ed, 
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| tioner executed a kobala to him, 
Rs. 160 in consideration thereof, and he did, 
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the lower Court and which is still pending. 
We make no order as to costs. 

We direct that the record of this case be 
sent back to the lower Court without delay. 
- Rule No. 2762. 

This rule is discharged as it has become 
infructuous. We make no order as to costs. 

Appeal dismissed and 
Rule discharged 





OALCUTTA HIGH COURT. 
CRIMINAL Revision No. 164 or 1910. 
March 22, 1910, 

Present: —Mr. Justice Stephen and 
Mr. Justice Carndnuff. 

HARI PADA PAL—Accusep— 
PETITIONER 
CErSÌLS 
JOTISH CHANDRA CHATTERJEE —C Cos- 


PLAINANT—OpposiTé PARTY, 
Stay of criminal proceedings—Pendency of civil suit 
—Ceneral Rule. 
The general rule is that where a civil suit is 
brought subsequently to oriminal proceedings, there 
should not be any stay of the lattor. 


Rule against the proceedings taken and 
pending before the Sub-Deputy Magistrate 
of Uluberia, against the petitioner under sec- 
tion 417, Indian Penal Code. 

Moulvi Mahomed Ishfaq, ` 
tioner. 

Babus Sarat Chandra Roy Ohowdhurg and 
Mohini Moran Chatterjee, for the Opposite 
Party. 

Judgment.—tThis isa Rule to show 
cause why the proceedings in a prosecu- 
tion for cheating should not be stayed pend- 
ing the hearing of a civil suit, 


The case.arises as follows :—On the L5th 
August 1909, the petitioner granted a kobala 
of a certain piece of land to some body. 
This was registered on the 6th October. 
Meanwhile on the 20th August 1909, it is 
alleged by the complainant that the peti- 
taking’ 


for the Peti- 


this without mentioning the other kobala. 
On the llth October, the complainant, com- 
ing to know of the first kobalu, complained 

against the petitioner of the offence of cheat- 
ing. The-petitioner subsequently, on the 4th 


. January, brought a suit against the com- 


plainant to have it declared that the kobala 
of the 20th August is a forgery, his case 
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being that it has been forged andimputed to 
himon account of a quarrel between himself 
and his landlord. 

On these facts and allegations, we were 
moved to stay the criminal proceeding pend- 
ing the determination of the civil suit. 
The general rule is that, where a civil suit is 
brought subsequently to criminal proceed- 
ings, there should not be any stay of the 
latter. Looking at the facts of this case, 
and considering the substance of a report 
that has been made in this case, we do 
not see any reason for staying the criminal 
proceedings. Whichever course is followed, 
whether the criminal proceedings are stayed 
or not, there is a certain riskofa failure of 
justice, but we think we take the lessor risk 
_by allowing the present criminal proceedings 
to proceed. š 

The Rule is accordingly discharged. 

$ Rule discharged. 





‘CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 65 or 1910. 
March 21, 1910. 
Present:—Mr. Justice Stephen and 
Mr. Justice Carnduff. 
.GUIRAM GHOSHAL AND ANOTHER—- FIRST 
PARTY~~PETITIONER 
rersus 
LAL BEHARY DAS AND oragrs—Srconrp 


PARTY—QprogiTE PARTY. ; 

Criminal Procedure Code (dct F of 1898), ss. 145, 
l47—-Hereditary right to perform duties of pujari, 
whether uithin a 147— Right of use of land. 

A dispute as to an hereditary right to perform 
the dutios of pujar: of an idol in a temple is not a 
dispute coming within section 147 of the Criminal 
Procedure Code, as there is no right of use of land 
which isin dispute. 


Kader Batchu v. Kader Batcha Routhan, 20 M 237; 
4 Or, L. J. 68 and Muhammad Musaliar v. Kunjs Ohek 
Afusaltar, 11 M. 328, dissented fiom. 


Rule against the order of the Deputy 
Magistrate of Serampore, dated July 80, 
1909, discharging the Rule issued under sec- 
tion 147, Criminal Procedure Code, pro- 
-hibiting the petitioners from doing any act 
which would lead toa breach of the peace 
and directing them to go to the Civil 
Court for any remedy, an application for 
‘revision of which order was rejected by 
the Sessions Judge of Hooghly on September 
18, 1909, 
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Babus Dasarathi Sanyal and Baranashi- 
basht Mukherjee, for the Petitioner. 

Babu Harendra Nareyan Mitra, for the Op- 
posite Party. 

Judgment.—tThis case arises under 
section 147, Cmminal Procedure Code, There 
is a dispute between the parties, one of 
whom claims as against the otheran bere- 


‘ditary right to perform the duties of pugart 


ef an idol in a certain temple. The other 
party makes the case that he is merely the 
servant. Onthe matter coming before the 
Magistrate, he held that he had no jurisdic- 
tion under section 147, Criminal Procedure 
Code, to deal with this dispute on the ground 
thatthe rights set forth by the petitioners 
did not amount to an easement over any 
land. 

On this we have granted a Rule to show 
cause why the ordersheuld not be set aside 
on the ground that the Magistrate had 
jurisdiction to deal with the case. On 
considering the matter and hearing the 
arguments of the learned pleaders, we are 
of opinion that the Magistrate was right. 
Section 147, Criminal Procedure Code, as 
has been pointed out, is not in terms con- 
fined to easements but relates to any dis- 
pute concerning the right of use of Jand or 
water. Inthe present case there is ‘no 
doubt a dispute, but looking atthe terms 
of the section, we cannot consider that it 
is the right of use of land that is here 
in dispute. It may be that it is impossible 
to perform the duties of a mujar without 
entering upon the land on which the temple 
ia built. But it is the worship which’ is 
disputed and not the use of the land. 
The expression “land,” is not defined, in the 
Code of Criminal Procedure, but it 18 to. 
be observed that for the purposes of the 
somewhat analogous provisions of sec- 
tion 145, it is not referred to as necessanly 
including buildings. Another view has 
been adopted by the Madras High Court 
in Kader Batcha vw. Kader Baticha Rowthan 
(1), following a previous decision [Muham® 
mad Musaliar v. Kunji Okek Musaliar (2),] 
of the same Conrt; but we can only say 
that, looking at the obvious purposes for 
which the section was intended, and con- 
sidering also the scope of section 145, 


Criminal Procedure Code, we_think that 
(D 29 M. 237;°4{Cr, L. J. 58, i 
2) 11 M. 823, 
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the present dispute is certainly not one 
.which was intended that the section should 
cover. 


The result is 
charged, 


‘that the Rale is dis- 


Eule discharged. 


ALLAHABAD HIGH COURT. 
` Frest Orvis Appeat No. 177 op 1908. 
; March 22, 1910. 
Present:—-Sir John Stanley, Kr., Chief 
Judge and Mr. Justice Banerji. i 
JHANDA SINGH AND OTHERSA-— PLAINTIPRI 
~—A PPRLLANTS 


Ceres 
Sheikh WAHID-UD-DIN AND OTHERS 


DEFENDANTS — RESPONDENTS. 5 


Mortgage —Mortgage by.condutional sale—Sale witha 
right to re-purchase — Deed—Oonstruction—Test of mort- 
gags by conditional sila —Origin of bai-bil-wafa. 

A document, executed on the 20th of August 1852 
“and registered on 18th May 1858, contained the 
following provisions:—'‘We have now sold the entire 
20 biswa zamindart property sforesaid together with 
all the rights and interests, appertaining tbereto.... 

and the aforesaid vendees purchased the aforesaid 
property from us in consideration of the aforesaid 
amount. The sale is valid, legal and lawful and en- 
forceable... We have recieved whole of the consider- 
ation in respect of the property sold from the aforesnid 
vendees and have brought the same to our use We 
have put the vendees into possession. .” On September 
5, 1852, the same parties entered into an agreement 
which was registered on the 19th of May, 1853. The 
agreement contained the following provision.—‘As 
we the executants are now willing to help and treat 
with kindness the vendors, we the executants of our 
own free will do hereby covenant and givein writing 
thatif the aforesaid vendors, after the lapse of nine or 
ten years from the date of the exeontion of the aforesaid 
sale-deed, do pay to us thepurchase-money as entered 
inthe sale-deed ont of their own pocket, we shall 
forthwith execute a fresh sale-deed on receipt of 
the sale consideration entered in this document and 
get mutation of names effected in the revenue papers. 
. In the event of our refusal they have power to 
deposit into the treasury attached to the Court the 
amount of consideration entered in the sale-deed; and 
after the institution of a suit in Court to purchase their 
property anew. Further if the aforesaid persons be not 
geady to purchase the property and to pay the pur- 
ehase-money within the rforesaid time, they shall 
have no claim to the aforesaid property after the 
expiry of the period of ten years”. -5 


Per Stanley, O. J.— Both these documents read to- 
gether mean absolute-sale with a right ofre-purchase. 

Bhagwan Sahai v. Bhagwan Din, 12 A. 387; 17 L A. 
98, followed. 

- Ralkishen v. Legge, 22 A. 149, 27 L'A. 68," dis- 
tinguished. 


f 
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Prima facie an absolnte conveyance, containing 
nothing to show that the relationship of debtor and 
creditor is to exist between the parties, does not cease 
to be an absolute conveyance merely because the 
vendor stipulates that he shall have n right to 
re-purchase. 

The best general test of the intention of the 
parties in cases of mortgages by conditional sale is 
the existente or non-existence of the power in the 
original purchaser to recover thosum namedas the 
price of re-purchase. If there is no such power, there 
ig no mortgage. 

Wilhams v. Own. 5 My. and Or. 305; 48 R. R. 322; 
12 L. J. Oh. 207; 5 Jur. 114, Goodman vy. Grierson, 
12 R R. 82; 2 Ball & B. 278, referred to. 

Per Banerji, ‘J.—The transaction as disclosed by the 
two documents is one of a mortgage by way of 
conditional sale. 

Balkishenv. Legge, 22 A. 149, 27 I. A. 58, followed. 

Bhagwan Das v. Bhagwan Din, 12 A. 337; 12 I. 


| A, 68, distinguished. 


The tost in such cases is what was the intention of 
the parties. The intention is to be gathered from the 
docaments themselves and from surrounding cir- 
cumstances. 

The circamstances. which should be taken into con- 
sideration to distinguish bai-bil-wifa transactions in 
these provinces from transactions of absolute salo 
with aright to re-purchase are: 

(1)A bona fide sale with a condition for saparane 
is very rare in this country, while it is vory common 
practice with'mortgagees to take a conveyance of the 
property from the mortgagor with a condition of 
re-purchase 28 seourity for the loan. 

(2) In these provinces the Muhammadan forms of 
conveyancing were followed for a long time spocially 
in oases in which one of the parties to the transaction 
was a Muhammadan. 

Ali Ahmad v. Rahamatullah, 14 A. 195, referred to. 

(3) As the Muhammadans are prohibtted from 
taking interest they resort to the device of obtaining 
an absolute sale with a stipulation for re-purchase in 
order to evade the prohibition as to interest This is 
the origin of bai-bil-wafa transachion. 


First appeal from the decision of the Addi- 
tional Judge of Meerut, dated the 27th March, 
1908. 

The Hon'ble Mr. Sunder Lal (with him Mr. 
Mohan Lal Sandal), for the Appellants. 

The Hon’ble Mr. Mott Lal Nehru (with him 
Mr. Ghulam Mujtaba), for the Respondents. 

J udgment è 

Stanley, C., J.—This appeal arises ont of a 
suit for redemption of what is alleged to bea 
mortgage, dated the 29th of August 1852, ox- 
ecuted by the predecessors-in-title of the 
plaintiffs against the representatives of the 
alleged mortgagees. 


The Court below dismissed the plaintiffs’ suit 
finding that the document in question was an 
ont and out sale-deed and- not a mortgage. 
Against this decision, the present appeal has 
heen preferred on the grounds that upon 8 
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true construction of the document in question 
and another documentof the 8th of September, 
1852, the transaction evidenced by them 
was a mortgage by way of conditional sale. 
In the document-of the 29th of August 
1852, the entire of a village called Murlipur 
Phul, which is stated therein to belong to the 
- executants by right of inheritance, was: con- 
veyed to Ilahi Bakhsh and others in considera- 
tion of a sum of Rs. 5,500. The operative 
part of the document runs as follows:— We 
have now sold the entire 20 biswa zamindart 
property aforesaid together with all the 
rights and interests appertaining thereto for 
a sum of Rs, 5,500 to Ilahi Bakhsh, Abdul 
Rahim, Abdul Karim and Abdal Hakim and 
‘the aforesaid vendees purchased the-afote- 
said porperty from us in consideration of the 
aforesaid amount. The sale is valid, legal, 
lawful and enforceable. Accordingly the pro- 
posal and acceptance have taken place be- 
tween the parties. We have received the 
-whole of the consideration in respect of the 


property sold from the aforésaid vendees and, 


have brought the same to our use. We have 
put the voendees into possession and enjoy- 
ment of the aforesaid property together with 
all the cesses and revenues.” This document 
was presented for registration on the L8th of 
Mey 1853 by the executants, or persons re- 
presenting them, and the receipt of the con- 
sideration admitted before the registering 
officer. 

On the 5th of September following, an 


agreement was entered into between Ilahi, 


Bakhsh, Abdal Rahim, Abdul Karim and 
Abdul Hakim with the exeontants of the 
document of the 29th of August 1852; in 
which that document is recited as being s 
‘purchase of the village in question, and then 
an agreement for re-saleis stated in the follow- 
ing terms: As we the executants are now 
willing to help and treat with kindness the 
vendors, we the exeoutants of our own free 
will do hereby covenant and give in writing 
that if the aforesaid vendors after the lapse 
of 9 to 10 years from the date of the execu- 
tion of the aforesaid sale-deed, do pay to us 
_ the purcliase-money as entered in the sale- 
. deed, t.s., the sum of Rs. 5,500, out of their 
own pocket without mortgaging or selling 
their property to other persons, we shall 
forthwith execute a fresh sale-deed on receipt 
of the sale 
document and get mutation of names effected 
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in the revenue papers. 
deviate from what we have agreed upon. In" 


consideration entered in this — 


We shall never 


the event of oar refusal, they have power to 
deposit into the treasury attached to the 
Court thé amount of consideration entered in 
the sale-deed; and after the institution ofa 
suit in Court to purchase their property 
anew.- Further if the aforesaid persons- be 
not ready to purchase the property and to pay 
the -purchase-money within the aforesaid 
time, they shall have no claim to the afore- 
said property after the expiry of the pertod of 
ten years.” 

This agreement was” presented for re- 
gistration by the executants on the 19th of 
May 1453, that is, the day after'the date of 
registration of the earlier document. I.may 
observe that documents of the kind were not 
at this time compulsorily registrable. 

The learned Judge, after a review of the 
authorities, held that the document of the 


29th of August 1852, was not a mortgage but 


an ont and out sale and that any claim on. 
foot of the subsequent document of the oth of 
September 1852, was barred by limitation. . 

This appeal has been preferred and the con- 
tention ot the learned Advocate for the ap- 
pellants is that the two documents must be 
read together and that being so read, they are 
evidence of a mortgage by way of conditional 
gale, and that the case is governed by the 
ruling of their Lordships of the Privy Council 
in Balkishen Das v. Iegge (1). 
tention be well-founded, then the plaintiffs- 
appellants are entitled to redeem and to have 
an account from the defendants of the rents 
and profits of the property from ‘the year 
1852 up to the present time. 

On the’ other hand; it is contended that the 
two documents are evidence of two different | 
- transactions, one being an out and ont sale, ` 
the other an agreement to re-sell within a’ 


limited time and that the case is governed by’ 


the ruling of their Lordships of the Privy 
Council in Bhagwan Sahar y. Bhagwan Din 
(2). 


In my opinion this iai contention is well-« 


‘founded. I um unable to distinguish the case 


from that of Bhagwan Sahat v. Bhagwan Din 
(2). In that case the two docamenta were 


contemporaneous, being dated the 20th of. 


February 1838. By the first document Alam 
Singh and others, who professed to be ane 


(1) 22 A. 149; 27 L A. 68. 
(2) 12 A. 887; 17 I. A. 98: 


If his con-* 
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they had of their own accord 
sold the entire property to Ganga Din in. 


matter of favour, 


“have a right to re- purchase. 
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proprietors of certain property, declared that 
absolutely 


consideration of a sum of Rs. 4,000. Then on 
the same day another document was execat- 

ed by which Ganga Din after the recital of 
the deed of purchase added “I have, as a 
mercy, kindness and 
indulgence, executed this deed, and do hereby 


stipulate that if all these vendors will, within. 


a period of ten years from the date of this 
deed, pay in a lamp sum and without interest 
the whole amount specified above I shall 
accept the same.and cancel this valid sale. 
During the aforesaid term I shall remain in 
possession, collect the rents, enjoy the profits 
and be liable for loas; the vendors shall have 
no concern whatever. I shall not claim 
interest from the vendors, nor will they 
demand profits from me after the expiry 
of the term. In case the whole of the prin- 
cipal is not paid the vendors shall not be 
able to cancel the sale by payment of the 
principal.” Sir Barnes Peacock, who de- 
livered the judgment of their Lordships of the 
Privy Council, held reversing the decisions of 
the Courts below that it was clear that “this 
case was not oneof mortgagor and mortgagee 
bat one of an absolute sale-with a right 
to re-purchase within a period of ten years.” 
In that case it will be observed both the docu- 
ments were executed on the same day which 
lent colour to:the contention that the two 
transactions were really one transaction. In 
the case before us there was an interval of 7 
days between the execution of the two docu- 
ments, and the registration of first document 
was effected on the 18th of May 1853, whilst 
the registration of the agreement was on the 
following day. From this it may reasonably 
be inferred that the parties intended that the 
transactions should be kept separate and 
distinct. The documents taken together do 
not,.on the face of them, constitute a mort- 
gage; and assuming that they are to be read 
together, .there is nothing in them to indi- 
cate that- they represented a mortgage 
transaction. Prima facie an absolute con- 
veyance, containing nothing to show that 
the relationship of debtor and creditor 


is to exist between the parties, does not. 


cease to be an nbsolute conveyance merely 
because the vendor stipulates that he. shall 
But there was 
in this case no stipulation on the part of the 


r 
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vendor that he should have a right to pur- 
chase. Itwas the executants who undertook 
to re-convey out of kindness to the vendors, 
just asin Bhagwan Sahat v. Bhagwan Din 
(2), the vendees “as matter of favour, mercy. 
kindness and indulgence” stipulated that 


their vendors should have that right. 


The learned Advocate for the appellants 
strongly relied upon a passage contained in 
the agreement of the 5th of September 1852 
which runs as follows:— In the event of our 
refasal (r. e., the refusal of the vendees to 
re-convey), they (the vendors) shall have 
power to deposit into the treasury attach- 


“ed to the Court the amount of consideration 


entered in the sale-deed, and after institution 
of a suit in Court to purchase their property 
His contention ir that this provision 
is a strong indication that the transaction 
was one coming within the purview of Bengal 
Regulation I of 1798, a regulation to prevent 


‘fraud and injustice in conditional sales of 


land under deeds of ba7-bil-tcafa or other 
deeds of the same nature. -By that Regula- 
tion, the mortgagor under deeds of this descrip- 
tion was empowered to deposit the amonnt 
due on or before the stipulated date in 
the Dewans Adaulat of the city or ztllah 
in which the land might be situate and 
redeem the property. 

Reliance was placed on the language in 
question in view of the decision of their 
Lordships ofthe Privy Council in the case 
of Balkrishen Das v Legge (1). In that case 
Legge executed in favour of Balkrishen Das 
and another, a firm of Bankers in Benares, a 
deed of sale of his estate, the price stated 
being Rs.1,50,000. The consideration was not 
paid in cash, but consisted in part of money 
unpaid upona previous mortgage to the bank- 
ing firm, effected on the 8th of April 1872, 
and the rest of the consideration was a balance, 


~ retained by the banking firm, of the amount 
‘then due on an estimate of expenses for con- 


ducting certain factories which, they financed 
forthe plaintiff. A second document was execut- 
ed by the banking firm to the plaintiff on the 
same day whereby the firm agreed to re-sell 
the property to Legge if he paid onthe Lrt of 
March 1876 the sum of Rs. 1,65,000 and it 
was agreed thatif the buyers or their heirs 
should raise any objection to receive the money 
and relinquish the property, the vendor 
should be competent to deposit the amount 
in cash in the treasury by virtue of the agree- 


“ 
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ment and obtain possession of the pro- 
perty. It was farther stipulated that if the 
estimate of the expenditure on the indigo 
factories should be varied by consent from 
year to year, then the vendor should be hable 
to pay along with the sum specified above 
whatever sum may be found to bedue by him 
at thistime. Their Lordships held that there 
were contained in the two documents indica- 
tions that the ‘parties intended to effect a 
mortgage by conditional sale, and that 
redemption had been rightly decreed in the 
Courts below. Lord Davey, who delivered the 
judgment of their, Lordships, in the course 
of his judgment pointed ont that mortgages 
by conditional sale under various names were 
a common form of mortgage in Indiaand that 
this form was introduced to enable Muham- 
madans, contrary to the prevepts of their 
religion, to lend money at interest and obtain 
security for principal and interest, and that, 
therefore, one would expect to find that the 
transaction would be made to assume the 
appearance ofasale. Referring to the case 
of Bhagwan Sahat v. Bhagwan Din (2), he 
observed: “Their Lordships decided that 
case on the language of the deeds in question 
_which they evidently considered showed 
that the transaction was notsuch a transac- 
tion as is described in the Regulation of 
1806 and there was, therefore, no right of 
redemption after the expiry of the date 
fixed.” He then later on observes that “the 
documents in question contained important 
indications of the intention of the parties. 
The second deed or tkrarnama provides that 
if the bankers object to receive the money 
and relinquish the property, the vendor may 
deposit the umount in the treasury by virtue 
of this agreement’ and obtain possession over 
the tiga.” This provision he said “at once 
suggests a reference to Regulation I of 1798 
as being in the opinion of the parties ap- 
plicable to the case. It was not suggested- 
that there wasany other statutory provision 
or practice by which such deposit could be 
made by virtne of the agreement alone 
without the intervention of the Court ‘in a 
anit for the purpose, while on the other hand 
the words exactly describe the procedure 
under the Regulation.” Again he observed: 
“the estate was made redeemable only on 
payment as well of the amount which should 
be found due at the time of redemption on 

account of the Basharatpur concern as of 
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the stipulated sum of Rs 1,65,000. The 
practical effect of this was, he held, to con- 
solidate the debt on the factories account 
with the principal sum mentioned in the 


‘deed and to give the bankers a security on 


the taluka forthe debt of the factories. This 
gives the transaction the character of ‘a 
mortgage so faras the factory accounts are 
concerned, and if itis to some extent a mort- 
gage it may well be held to be so entirely.” 
The facts of that case are unlike those of 
the present. Here the agreement for re-pur- 
chase was at the price originally paid for the 
property, and there was no consolidation of 
thesum representing the price with a debt 
on any account such as would give the 
transaction the character of a mortgage to 
any extent. The words in the agreement 
whereby the vendors were empowered to 
deposit into the treasury the amount of the 
consideration mentioned in the sale-deed are 
vague and little weight can be attached to 
them. Unintelligent draughtsmanship would 
account for them. The subsequent words 
“after the institution of a suit in Court” 
seem to indicate thecourse which the vendors 
were to adopt in the event of the vendee’s 
refusal tofulfil hisagreement to re-sell, name- 
ly, a suit for specific performance of the 
agreement. If this be so, the reference to 4 
deposit in Court pointed to a deposit of the 
purchase-money in the Court having seisin of 
the suit for specific performance. Whatever 
be the meaning of this passage, it is too 
obscure and vague, in my opinion, to justify us 
in holding thatthe two documents are to be 
read together and that being so read, they 
constitute a mortgage by way of conditional 
sale. This is the main plank upon which the 
learned Advocate for the appellants based 
higargument in support of his contention 
that this case comes within the ruling in 
Balkishen Das_v. Legge(1). The best general 
test of the intention of the parties in cases* 
such as the one before us is the existence 


or non-existence of # power in the 
original purchaser to recover the sum 
named as the price of the re-pur- 


chase. If there is no such power there 
is no mortgage. [See Williams v. Owen (3)]. 
Lord Manners in Goodman v. Grierson (4), 
adopted a somewhat similar test. He observ- 
(8) 5 My & Cr. 805; 48 R. R. 322; 127L. J. Oh.7207; 
6 Jur. 114. 
(4) 12 R, B82, 2 Ball & B. 378. 
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ed: “ The fair criterion by which the 
Court is to decide whether this deed bea 
mortgage or not, I apprehend’ to be this—are 


the remedies mutual and reciprocal, has 
«the defendant all the remedies a mortgagee is 


entitled to?" Tried by this test, there can be ` 


no doubt that the transactions before us did 
not constitute a mortgage, A sale with a 
provision for re-purchase is not common 
either in this country .or in England but 
there is nothing illegal or objectionable in 
. such a transaction. The document of the 
29th of August 1852, purports in clear and 
unambiguous language to be a sale-deed. The 
document of the 8th of September 1852 
likewise in explicit terms purports to ‘be an 
agreement for re-sale within a limited period. 
There is nothing in them to indicate that the 
parties did not intend that these documents 
should operateaccording totheir tenor. There 
is nothing illegal in a transaction of sale 
with an agreement for re-sale within a 
a limited time and I fail to see why these 
documents should be interpreted differently 
from any other document. I would point ont 
that no qualms of conscience in regard to the 
lending of money at interest and obtaining 
security for principal ‘and ‘interest conld 
have had any influence on the parties to these 
transactions inasmuch- as we find that a 
simple mortgage securing principal and 
interest was given and taken by the same 
parties on the day of the sale of Murlipur 
Phul; that is the 29th of August 1852. This 
mortgage is No, 123C of the record. In ‘it 
we find an admission by the mortgagors of 
the receipt of Re. 2,500, the consideration 
for the bond as also of the receipt of 
Rs. 5,£00, the consideration for the purchase 
of Mourlipur Phul. By this mortgage an- 
other property of the mortgagora was by- 
pothecated in the ordinary form, the mortgag- 
ors agreeing to pay principal and interest. It 
cannot, therefore, be said that it was to 
avoid the interest question that the other 
‘transaction was carried out inthe form ofa 


° sale and agreement for resale. ] om at a 


lors to-understand on what principle of 
equity or good cunscience the plaintiffs-ap- 
pellants can justly claim aright now to redeem 
or repurchase the property. They or their 
predecessors-in-title allowed the period for 
repurchase to elapse and now after a lapse 
- of more than half a century seek to convert a 
pale (withfan option ofgre-purchase (within a 
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limited period into a mortgage by way of 
conditional sale. The Court below, in my 
opinion, rightly dismissed their suit. I would, 
therefore, dismiss the appeal. 

Banerji, J.—The question in this ap- 
peal is whether ¿he two documents of 1852 
together constituted a mortgage known as 
‘a bat-bil-wafa mortgage, that is, a mortgage 
by ‘way of conditional sale, or an out 
and out sale with a contract for re-pur- 
chase. The test in these cases is what was 
the intention of the parties. This is to 
be gathered -from the documents themselves 
and from surrounding circumstances. The 
first circumstance to which I would refer 
is, as “pointed ont by Dr. Rashbehari Ghose 
in his well known work on Mortgages, 3rd 
Edition, p. 114, that “a bona fide sale with o 
condition for re-purchase is very rare in. this 
country, while it is a very common parctice 
with mortgagees to take a conveyance of the 
property from the mortgagor with a condi- 
tion for repurchase “as security for the 
loan; the mortgagee either taking the rents 
in lien of interest or allowing the mortgagor 
tc remain in occupation paying interest on 
the mortgage-money under the name of rent,” 
The next circumstance 1 would refer to is 


the fact that in these Provinces the Muham- 


madan forms of conveyancing were followed 
for a long time, specially in case in which one 
of the parties to the transaction was a Muham- 
madan. [See the observation of Edge C. J. 
in Ali Ahamd v. Rahamatullah (5).] 
Another circumstance which I may mention 
is that as Muhammadans are prohibited 
from taking interest they-resort to the device 
of obtaining an absolute sale with a stipula- 
tion for re-purcbase in order to evade the 
prohibition as to interest. This is the omgin 
of bat-bil-wufa transaction underwhich in the 
garb of a sale the creditor enjoys the usufi uct 
of the property in lieu of interest, the transac- 
tion being in reality a mortgage. Such mort- 
gages were very common inearlier times and 
were effected sometimes by the execution of 
a deed of absolute sale containing a contract 
for re-purchase and often by the execution of 
two documents, one of which purported to be 
a deed of sale out and out and the other an 
agreement by the ostensible purchaser to 
re-convey the property to the apparent vendor. 

Such transactions have always been regarded 


as mortgages by wayl.of conditional.i(sale. 
(5) 14 A. 196 at p. 199. 
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Among Muhammadan lawyers a long term 
for re-purchase denotes a mortgage or security 
fora loan.” (Sas Ghose on Morigages, p. 77, 
3rd Edition). R l 
Baaring these circumstances in mind, if we 
look atthe transaction in questionit seems to me 
to ba clear that it was a b 1i-bil-toafa mortgage, 
that is, conditional sale, and notan absolute 
sale with-a right of re-purchase. The persons 
who purported to'be purchasers were Moham- 
-midans and ‘they were to take possession 
and enjoy the usufracth. They executed a 
document by which they agreed to reconvey 
the property ‘after the expiry of the term of 
9 to 10 years” enjoying’ in the meantime 
the usufruct in lien of the use of their money. 
It istrue, the two dozamants basar differant 
datas bat they were prasanted for registra- 
tion about tha sama tim3, the one on the 
18tb and the other on the 19th of May 1853 
and neither of them was delivered before 
registrantion a9 the endorsement of the 
registering officers siows. They were, there- 
fore, in fact contemporaneous documents, a3 
in ordinary cases of bai-bil:wafa mortgage. 
The long term of ten years is another in- 
dication that the transaction was a mort- 
gage. Further, the agreement provides that 
‘tn the event of the exeocutants of it refusing 
‘to execute a sale-deed on receipt of the 
amount mentioned in the document, the 
nominal vendors would have power to. deposit 
in ‘the Treasury attached to the Court 
the amount of consideration entered in the 
gale-deed.” This clause, in my opinion, refers 
toa deposit under Regulation I of 1793, as 
inthe case of Bualkishen Dis v. Legge (1) 
and showa that the parties regarded the 
transaction a3 one of mortgage ‘to which the 
Regulation applied. The absence of the words 
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by virtue of this agreement seems to me to- 


‘beimmaterial and I do not agree with the 
Court balow that a suit for specific perform- 
‘ance was contemplated. This case is in 
many respects similar tothat of Batkishen Das 
v. Legge (1) referred to above and is distin- 
gaishable from that of Bhagwan Sahai v. 
Bhagwan Din(2)relied on by the Court below. 
Tho transaction in question was, in my judg- 


ment, one of a mortgage by way of con-- 


ditional sale. I would, therefore, allow the 
appeal, set aside the decree of the Court below 
and remand the case to that Court for trial 
on the merits. 


Be tae Covrt.——-The members of the Bench 
being divided the decree of the Court below 
will stand. We accordingly affirm the decree 
of the.Court below and dismiss the appeal 
but under the circumstances without costs. 

- Appeal dismissed. , 


ALLAHABAD HIGH COURT. 
Execoriox Sgounp Civit Arrear No. 755 

or 1909. 
April 1, 1910. 
Present:—Sir George Knox, Kt.; Judge, and 

Mr. Jastice Karamat Husuin. 
Musammat KONSIULA - DECREE- HOLDER — 
' «APPELLANT 
Versus 


ISHRI SINGH—J UDGMBNT-DEBTOR— 


RESPONDENT. 

- Civil Procedure Code (Act XIV of 1882), s. 280— 
Execution—OCivu Procedure Code (Act V of 1908), s.' 
48, scone of—New Code not to affect the right accrued 
under the old Act—Qonstruction of Statutes—Retros- 
pective effect of statute-—Inmilation—Right to evecute 
decree 18 substantive right. - f 

The right to enforce execution of a decrees is a 
substantive right. ‘ 

Section 43 of Act V of 1903 is so worded as to in- 
clude and govorn applications for execution of all 
kinds of decree save that for injunction. 
Where aright to execute a decree accrued under 
Act XIV of 1882,and was still enforceable but for 
the provision of section 48 of Act V of 1909: - Held, 
that that right was not governed by the provisions 
of the new Act. The Actof 1908 could not be said. 
to have any retrospective effect. as 

Jug Ram v. Jeeva Ram, 6 A L. J. 647; 8 Ind. Oas. 


497; Gokul Singh v. Birj Lal, A. W N. (1885) 130; 


Deb Narain Dutt v. Narendro Krishna, 16 O. 267, refer-- 
red to. 

No statute shall be construed soas to have a re- 
trospective operation unless suchi a construction ap- 
pears very clearly in the terms of the Act or arises 


‘by necessary and distinct implication. Statutes are 


construed as operating only on cases or facts which 
come into existence after they are passed. 

Smith y. Callender, (1901) A. O. 207; 84 L. T. 801; 
70 L. J. P. G. 68, Phillips v Eyre, (1870) 6 Q B. 1; 10. 
B. dnd N. 8. 1004, 4 
referred to E : 

Limitation is a defence which is the creature of 
positive law and, therefore, is not to be extended 


to cases which are not strictly within the enact- < 


ment, 
Roddam v. Morley, 1 Deg & J. 1, roferred to, $ 
Execution Second Appeal from the decision. 
of the District Judge of Farrakhabad, dated 
the 27th of April 1909. 
Mr.. Govind Prasad, for the Appellant. 
Judgment. eo 
Knox, J,— The facts of this case are:~ 


” 
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Musammat Konsilla on the 24th of November 
1893, obtained a decree against one Ishri 
Singh. This decree shefirst put into execution 


on the 24th of January 1895. Several other’ 


applications were made by her for execution. 
All these were infructuous but in each one of 
them apparently some step was taken in sid 
of execution and the present application was 
instituted within three years of a previous 


application for execution to a proper Court - 


in accordance with law. On the 25th of 
February 1909, sha institutedthe proceedings 
-out of which the present appeal has arisen. 
The judgment-debtor at once took plea based 
V of 1908 that 
as more than twelve years had expired from 
the date of the decree, no order for execution 
_could be made. Both the Courts below have 
accepted this plea and summarily rejected 
the application. They were ofopinion that 
section 48 above mentioned did bar execution. 
In appeal before ur, it is urged that sec- 
‘tion 48 does not apply to these proceedings, 
“inasmuch as the decree was passed in 1893 
and these proceedings are in regular Continua- 
tion of proceedings instituted in 1895- both 
coming into force at a time when there was 
no provision of law limiting execution other 
than art. 179 of Schedule II of Act No. XV 
It may at once be conceded that if 
Act V of 1908 had not been placed upon the 
Statute Book and if Act No. XIV of 1882 
were still in force, the present procera 
would not be barred. 

This Court held in Pahlwan Singh-v. 
Narain, Das (1) that á decree like the present 
in which provision is made for the enforce- 
ment of the decree against immovable pro- 
perty did not come within the prov'sion of 

section 280 of Act No. XIV of 1882. Section 
48 of Act No. V of 1908 has been so worded 
as to include and govern applications for 
execution of all decrees save and excepting 
Only decrees for injunctions. 

: The question, then, that arises for decision 
is, whether Act No. XIV of 1882having been 


ə completely repealed, Act No. V of 1908 can 


operate so as to bar the right which the 

decree-holder had before Act No. 

came into force and still would have but for 

its enactment if it applies. 

. The learned Vakil for the appellant con- 
‘tended that the question before us*is not 


merely a question of procedure and that the 
(1) 22-A. 401, - 


eta 


V óf 1908. 
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right which the appellant had cannot be 
curtailed unlesz by some enactment which is 
expressly declared to have retrospectivs 


„effect. In support ofhis contention, he referred 


us to Jug Ram v. Jeeva Ram (2), Gokul Singh 
v. Buy Lal (3), Deb Narain Dutt + Narendra 
Kiishna (4). All‘of these -cases except the 


‘first were cases in which the Court consider- 


ed the effect of section 6 of Act No. I of 
1868 upon proceedings which had been 
commenced before the Act, under which they 
had commenced, had been repealed and it was 
held broadly that unless the 6th section of 
the General Clauses Act of 1898 had been 
excluded by the repealing Act, -its effect was 
to have proceedings, initiated before the 
repealing Act came into force, to be dealt 
with under the provision of the repealed Act 


. and that retrospective effect is not ordinarily 


given to an exactment so as to affect substan- 
tive right. 


Section 6 of Act No. VII of 1897 has now 


. taken the place.of section 6 of Act No I of 


1868. Its terms are much wider than the 
terms of section 6 of Act No. I of 1858 and 
it .enacts tnter alia that, unlessa different 
intention” appears in the repealed Act, the 


repeal shall aot affect any right, privilege, 


obligation or liability. acquired, acerned and 
incurred under the enactment so repealed 
or affect any remedy in. respect of any such 


- right. 


= 


The right to enforce execution of a deeree 
like the present is a substantive right. It was 
in existence before-Act No. V of 1908 came 


_into force and the decree-holder had the 


remedy to enforce his right so to speak till 
the end of time if he prosecuted his right 
with legal diligence. Asneither Act No. XIV 
ef 1882 nor any Limitation Act curtailed that 
right or remedies to enforce that right, it 
seems to me we have not to consider them 
or their repeal. 

What we have to consider is solely whether 
section 48 of Act No. V of 1908, withont 
express provision to that effect, can curtail 
the remedy the decree-holder had before that 
Aci came into force and that the answer is 
that no statute shall be constrned as to havo 
a retrospective operation unless such n 
construction appears very clearly in the terms 
of the Act or arises by necessary and distinct 

o 6 å. L J. 647; 3 Ind. Cas. 497. 


3 A. W., N. (1885) 180, 
~ (4) 16 O, 267. 
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implication. Statutes are to be construed 
as operating only on cases or facts which 
come into existence after they are passed. 
‘[ Smith v. Uallender (5).] 

As Willes, J , pointed out in Phillips v. Eyre 
(6):— | 

“Retrospective laws are, no doubt, prima 
fucie of questionable policy, and contrary to 
the general principle that legislation by which 
the conduct of mankind is to be regulated 
ought, when introduced for the first time, to 
deal with future acts, and ought not to change 
the character of past transactions carried on 
-upon the faith of the then existing law. 
‘ Leges et constitutiones futuris certum est dare 
formam negotiis, non ad facta præterita revocart; 
nist nominatim et de prete tto- tempore et 
adhuc pendentibus negotiis cautum sit.’ Accord- 
ingly, the Courts will not ascribe retrospec- 
tive force to new laws affecting rights, 
unless by express words or necessary implica- 
tion it appears that such was the intention of 
the legislature.” l 

This is particularly to be borne in mind 
when a defence of limitation is set up. As 
was pointed out in Roddam v. Morley (7), 
limitation is a defence the creature of positive 
law and, therefore, not to be extended to cases 
which are not strictly within the enactment. 

I would, therefore, decree this appeal and 
setting aside the decree of the Courts below, 
remand the proceedings through the lower 
appellate Court to the Court of first instance 
with directions to re-admit the proceeding 
under the original number in the register of 
execution proceedings and proceed to deter- 
mine them. Costs here and hitherto will abide 
_ the event. 

Karamat Husain, J—-I have had the ad- 
vantage of reading the judgment of my learned 
brother and I entirely agree with him and 
in the order proposed by, him. 

Appeal allowed. 
(5) aa 0. 297; 84 L. T. 801; 70 L. J. P. O. 53. 
(6) (1870) L. R. 6 Q. B. 1 st p. 23; 22 L. T. 869; 
10 B. & N 8S. 1004; 4 L. J. Q. B. 28. 
(7),1 Deg. & J. 1. 
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ALLAHABAD HIGH COURT. 
Second Crvin ArpeaL No. 209 or 1909. 
April 2, 1910. 
Present:— Mr. Justice Richards and 
Mr. Justice Griffin. 
SHEONANDAN SINGH AKD OTH ERS— 
PLALNTIFES—APPELLANTS 

versus 
ACHHABAR SINGH anp otners— 


DEFENDANT8— RESPONDENTS. 

Acknowledgment by one of two mortgageesim a deed of 
transfer—Acknowledgment valid as against the repre- 
sentatives of that mortgagea—Limitation Act (XV of 
1877), 8. 19. 

A mortgage was executed in 1844. Subsequently 
the mortgages right became veated jointly in H and 
B. In 1881 H alone transferred the entire mortgagee 
right to the plaintiffs and the defendante. In 1906 the 
plaintiffs ouly acquired also the equity of redemption. 
The plaintiffs instituted the suit for redemption be- 
yond time from 1844 ana withintimefrom 1881: Held, 
that the acknowledgment made by H containedin the 
deed of 1881 was a valid acknowledgment soas to bind 
the defendants who derived their interest from H. 


Second appeal from the decision of the 
District Judge of Jaunpur, dated the 4th De- 
cember, 1908. 

Mr, Purushottam Das Tandon, for 
Appellant. 

The Hon'ble Mr. Sunder Lal, for the Re- 
spondents. 

Judgment.—This appeal arises out 
of a suit to redeem a mortgage made in the 
year 1844. In course of time the mortgagee 
rights became vested either in Hira Singh 
or in Hira Singhand Bharat Singh jointly 
as members of a joint Hindu family. On the 
12th of December 1881, Hira Singh transferred 
the mortgagee rights to the predecessor-in- 
title of the plaintiffs and the predecessor-in- 
title of the defendants. In 1906 the plaintiffs 
acquired the equity of redemption and they 
now seek to redeem the mortgage. The 
defendants plead limitation and undonbted- 
ly the suit is barred unless the acknowledg- 
ment of Hira Singh contained in the deed 
of transfer of the 12th of December 1881, is a 
good acknowledgment. The defendants say 
that the acknowledgment is not good because 
on the findings of the Court below Hira” 
Singh and Bharat Singh were joint, that the 
mortgage must be considered to have vested 
in Hira Singh and Bharat Singh jointly and 
that one of two mortgagees cannot give a 
valid, acknowledgment so as to bind the 
other. The proposition that one of two 
mortgagees cannot give’ valid acknow. 
ledgment is not disputed by the plaintiffs 


the 


J 


? 
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but they contend that the defendants claim 
under Hira Singhand represent Hira Singh 
and that, therefore, the acknowledgment is 
good. There is no doubt that Hira Singh 


„purported to transfer not his share in the 


mortgagee rights but the entire mortgagee 
righis, and his transferees and their repre- 
sentatives have ever since beenin possession 
under the’ transfer made by Hira Singh. 
Under these circumstances, we consider that 
the defendants are bound by the acknow- 
ledgment of Hira Singh. We, therefore, allow 
this appeal, set aside the decree of the lower 
appellate Court and restore that of the 
Court of firat instance with costs which in 
this Court will include fees on the higher 
acale. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
Sroonp Civiu APPRAL No. 1054 or 1908. 
April. i, 1910. 

Present: —Sir George Knox, Krt., Judge, and 
Mr. Justice Karamat Husain. 
Musammat DHANVANTA AND ANOTHER— 

DE FENDANTS-—A PPELLANTS 
VET EUs 
BANARSI LAL AND OTHER8—- PLAINTIFFS 


—- RESPONDENTS. 

Hindu Law—Joint family property—Alienation— 
Manager's potcer—Puyment of antecedent debt and Gov- 
ernment Revenue—Suit by minor to set amde alsenation— 
Purchoser-dound to prove the character and nature of the 
antecedent debt, also that the property was insufficient to 
pay Government Revenue-—Legal necessity Benefit to 
minor-—Evidence— Burden. 

The Manager ofa joint Hindu family executed, on 
his own behalf and on behalf of his minor nephews, 
a sale-deed in respect of the joint property to pay 
off some antecedent debts and also some Government 
Revenue. The purchaser happened to be the wife of 
‘the mortgagee whose mortgage-debt the sale-deed 
purported to pay. 

The minors brought the suit to set aside the sale: 

Held, thatthe purchaser was under the circum- 
stances bound to prove that the mortgages, for the 
payment of which the sule-deed was executed, were 
of a character binding upon the minors. 

Hanooman Persaud Pandey v. Musammat Boobee, 6 


e M. I. A. 893, referred to. 


Held, further, that in order to make the minors 
liable for the Government Revenue, the purchaser 
must show that in fact the property was insufficient 
to meet the Government demand. 

Second appeal from the decision of the 
District Judge of the Ghazipur, dated 29th 
of August 1908. 

Mr. Govind Prashad (with him Mr. B.H. 
O'Conor), for the Appellants. 
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Mr. M. L. Agarwala (with him Mr. 
Prasad Ghose), for the Respondents. 


J udgment.—the genealogical table 
in this case is as follows:— 
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The property in suit was mortgaged 
to Jawhir Lal under registered mort- 
gaged deeds dated the 27th of June, 
1895, 27th of September 1898, 18th of 
May. 1899, 30th of May 1900 and 26th of 
September 1901, executed by Makhan Lal 
and others., This appears from the recitals in 
the sale-deed of the 21st of March 1904. 
According to the recitals in the above sale- 
deed, Makhan Lal, as a head and manager of 
the family for self and as guardian of Madho 
Lul, minor son of Babu Lal, Banarsi Lal, 
minor son of Jhunni Lal, and Musammat 
Phul Kunwar, wife of Babnlal, mother and 
natural guardian of Madholal, sold the 
property indispute to Musanumat Dhanvanta, 
wife of Sheoram lal. The preceding debts, 
for the payment of which the sale-deed was 
executed according to the recital on sale- 
deed, were ‘contracted to meet pressing 
necessities, to pay Government revenue, to 
save the properties hypothecated, to meet 
the expenses of the marriage of Banarsi Lal, 
Jagdeo Lal, and other children, to bring up 
the minors, and to meet other necessary 
expenses relating to the management of the 
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family, ete. Banarsi Lal, on the 9thof De- 
comber 1905, brought an action for the 
recovery of possession of bis share in the 
property sold on the allegation that the sale 
was not binding upon him. The pleas in 
defence were that the vendee purchased the 
property in good faith and for consideration 
from Makhan Lal, the apparent owner of 
the’ property, and the head sand manager 
of the plaintiff’s joint family for payment of 
Government revenue and other legal necessi- 
_ ties and that, therefore, the sale was binding 
ou the plaintiff. f 


The Court of first instance found in favour 
of the plaintiff and gave him a decree with 
the exception of a sum of Rs. 500 being 
his share of the Government revenue. That 
Court in its judgment says:— Itis admitted 
that the plaintiff never paid any Government 
revenue and I am of opinion that in equity 
the plaintiff should pay his share of Govern- 
ment revenue, viz., Rs. 500.” It also held 
that the sale-deed executed’ by Makhan Lal, 
was not binding on the plaintiff, that Makhan 
Lal was not the managing head of the family, 
that even ifhe was, he sold the property for 
no benefit of the minor, that the defendants 
“were purchasers for consideration, that they 
advanced the money to the uncles of the 
plaintiff and that they were entitled to get 
ib back from them. There was an appeal 
from this decree to the learned District Judge 
by Banarsi Lal. The main plea was that the 
appellant was not liable for the payment of 
Government Revenue as he lived in his 
Nanhial and was not benefited by- the profits 
of his ancestral property. Objections were 
filed by Musammait Dhanwanta and Sheoram 
Lal. The lower appellate Court on the 4th 


of September 1906, decreed the appeal of | 


Banarsi Lal, and rejected the objections. 
Regarding the sum of Rs. 500—paid for 
Government revenue, the learned. District 
Judge in that judgment said: —‘Before the 


plaintiff can be held liable to contribute a- 


‘part of the revenue, the defendants must 
show that in fact the property was insufficient 
to meet the Government demand. The de- 
fendants have failed to prove that such was 
the case. I am, therefore, of opinion that the 
plaintiff cannot equitably be ordered to pay 
Rs. 500 or any sum to the defendant vendee.” 
The objections were rejected on the ground 
that sufficient Court-fee was not paid. On 
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appeal to the High Court, the case was by ån 
order of the 16th of April 1908, remanded to 
the lower appellate Coart for giving the de- 
fendants an opportunity to make good the 
deficiency. The deficiency was made good 


and the objections taken by the defendants - 


were adjudicated upon by the lower appellate 
Court. There were only two objections, tiz., 
(1) that the plaintiff and Makhan Lal, and 
Munni, Lal, defendants were members of a 
joint Hindu family, and that Makhan Lal, 
as the managing head of the family con- 
tracted debts for family purposes and sold 
the property in dispute in satisfaction of 
these debts; and (2) that the suit was not 
maintainable as it had not been instituted 
through thecertificated guardian. On the 
first objection, the Court found that the 
plaintiff was not benefited inany way by 
the debt contracted by Makhan Lal, and 
that the sale of plaintiff's share was not bind- 
ing on him. The lower appellate Court 
further found that the defendants failed to 
prove that any portion of the loan taken by 
Makhan Lal was spent on the mundun or 
marriage of the plaintiff. Regarding the 
second objection, the Court said that it was 
taken for the first time and conld not be 
entertained. On the above findings the lower 
appellate Court rejected the objections. 
Musammat Dbhanvanta and Sheoram appeal 
here, and it is urged on their behalf that as 
the sale-deed was executed for the payment 
of antecedent debts and of Government 
revenue by Makhan Lal, the managing head 
of the family, the plaintiff was bound. In 
support of this contention reliance is placed 
upon Hunooman Pershud Pandey v. Musammat 
Babooee Munrag Koonweree -(1), in which 
their Lordships of the Privy Council Say: 

‘the power of the manager of an infant 
heir to charge an estate not his own, 
is, under-the Hindu Law, a limited and 


qualified power. It cau only be exerciséd. 


rightly in a case of need or for.the benefit of 
the estate; but where under the particular 
instance the charge is one that a prudent 
owner would make in order to benefit 
the estate, a bona fide lender is not affect- 


ed by the preceeding mismanagement of - 


the estate. The acutal pressure on the 

estate, the danger to be averted or the benefit 

to be conferred upon itin the particular ins 
(1) 6 M. I. A. 503; 18 W. R. 87, 


eet 


¢ e * 
mediate lonn.” 


‘the loan. 
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stance is the thing to be regarded, but, of - 


course, if that danger orises or has arisen 
from any misconduct to which the lender is 
or has been a party, he cannot take advantage 


of his own wrong to support a charge in his’ 


favduragainst the heir grounded i ing necesrity 
which his wrong has helped to cause. There- 
fore, the lender in this case, unless he is 
shown to have acted mala fides, will not be 
affected, ` though it be shown that with 
better management the estate might have 
been kept free from debt. Therefore, their 
Lordships think that the lender is -bound to 
enquire into the necessities for the loan and 
to ‘satisfy himeelf as well as he can, with 
reference to the. parties with whom he is 
dealing, that; the manager is acting in the 
particular instance forthe benefit of the estate, 
and they think that if he has so enquired and 
nets “honestly, the real existence of an alleged 
sufficient and reasongbly credited necessity ig 
nota condition precedent tothe validity of 
the charge, and they do not think that under 
such circuinstances hy is bound to see to the 
application of the money.” In the same 
judgment | their Lordships (ab p. 419) 
remark:— The presumption proper to ‘be 
made will vary with circumstances and must 
be` regulated by and dependent on them. 
Thus, where the mortgagee himself, with 


„zhom the transaction took place, is setting 


upia charge in his favour, made by one whose 


power to alienate he necessarily knew to be ' 


limited and qualified, he may be- reasonably 
éxpected to allege and prove facts’ presumably 
better known to him than to the infant heir, 
namely, those facts which embody the repre- 


` gentations made to him of tle alleged needs of 


the estate, and motives, influencing his im- 
Itis contended for the ap- 
pellants that as the sale-deed was executed 
for the payment of antecedent charges on 
thé estate and of Government revenue, it was 
not necessary. for the yéndee to ascertain 
the nature of the previous charges and the 
reasons which brought abont the need for 
In deciding this appeal, with refer- 
ence to the appellants’ contentions, the 


‘following facts are material:—-(1) All the 
in this, sale-deed. 


mortgage-deeds recited 
‘stood in favour of Sheoram Lal’s father, (2) 


when Sheoram Lal was examined he stated. 


as follows:-—‘I do not remember to whom the 
money was advanced. The executants of, the 


document said to me that there was necessity. 
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I on my part made no enquiry. I had confi- 
deuce in them.” (3) Makhan Lal was not the 
(4) The sale- 
deed in question i in favour of Musammuat 
Dhanmanta, wife of Sheoram Lal. Taking 
into consideration the ubove facts, we have no 
doubt that in obtaining this sale-deed Sheoram 
lial and his wife were bound to prove that 
the mortgages for the payment of which the 


- Bnle-deed was executed were of a character 


binding upon the minor. According to the 
findings arrived at by the lower appellate 
Court, Dhanmanta and Sheoram Lal have 
failed to prove that these charges were of a 
binding character. Had the mortgages been 
in fnvour of n stranger, the obsgervationa of 
their Lordships of the Privy Corneil in 
Hanuman Prasand Paniley’s case (1) would 
have applied but in the case before us the 
mortgages were in favour of Sheoram Lal’s 
father. According to the observations of 
their Lordships at p. 419 he had to prove 
the alleged need of the estate. As to the money 
borrowed by Makhan Lal for the payment 
of the Government revenue,-we agres in the 
view taken by the lower appellate Court 
that having regard to the facts of the case the 
plaintiff is not bound to pay it tothe defendants. 
The result is that we dismiss the appeal with 
costs, which will in this Court include fees 
on the higher soale. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 

Civiu Rone No. 3999 or 1909. 
February 28, 1910. 

` Present:—Mr, Justice Mookerjee and 
Mr. Justice Teunon. 
TARINI CHARAN BANE RJEE—PLAmntire 
` a P RTITION BR 
versus 


AN 


“ CHANDRA KUMAR DEY AND OTHERS— 


DHHENDANTS—-OPPOSITR PARTY. 

Bengal Tenancy ‘Act (VIII of 1885), 8s. 15, 16—Suit 
by one of several joint-landlords, one of whom 48 in 
defaiuli—- Whether surt maintainable—Otvil Procedure 
Code (Act V_ of 1908), s. 115--Charter Act (24 and 25 
Viot, O 104) 8. 15. 

Section 16 of tho Bengal Tenancy Act is not 
intended to defeat in its entirety a suit brought 
by one of several landlords who is not in default, 


merely by reason of the failure of his co- 
sharers to ogmpiy with tho requirements of soc- 
tion 15. 


Nilmadhab Patra v, [shan Chandra, 25 C. 787, ree 
forred to. 


194, INDIAN -CASES. - `, {L910 


TARINI CHARAN v. CHANDRA KUMAR DEY.’ 


Gwas the superior landlord of a permanent 
taluk and on his death was snceceeded by his three, 
sons, the plaintiff, the defendant No.8 and R the 
‘predecessor of defendants Nos 9 to l4. After R’s 
death his representatives (defendants Nos. 9 to 14) 
failed to serve the notico of stccession under 
section 15 of the Bengal Tenancy Aot. The plain- 
tiff brought this anit for the recovery of the entire 
rent against the holders” of the taluk alleging 
that his co-sharers declined to join with him as co- 
plaintiffs: 

Held, that av decrea should be made in 
favour of plaintiff in respect of the share of rent 
payable to the co-sharers who aro not ene 
under section 16. - 

The lower appellate Conrt jawine ditmissod the 


anit entirely, the High Court .get aside the decree 


in the exercise of its revisional jurisdiction. 
- Rule against the decision of the Sub-Judge 
of Dacca, dated August 2, 1909, affirming 


“that of the Munsif of Munshigange. dated 


February 27, 1909. 
Babus Harendra Narain Mitrannd Gunoda 


- Charan Sen, for the Petitioner. 


Babu Brojendra Nath Ohatterjee, for the Op- 
posite Party. 

Judgment.—Weare invited in this 
Rule to set aside a decree mnde by the Court 
of appeal below in concurrence with the 
Court of first instance by which a suit for 


~ rent has been dismisked. The properties, in 


respect of which rentis claimed by the 
plaintiff, consist cf one taluk and separate 
lands in another taluk. In respect of the 
former of these lands, the provisions of sec- 


tion 78 of the Land Registration Act are ap- 


plicable, while in respect of the latter those 
of section 16 of the Bengal Tenancy Act are 
applicable. The superior landlords are the 
plaintiffs and the defendants Nos. 8 to 14, to 
whose predecessor Goluk Nath Banerjee, the 
properties originally belonged. The plaintiff 
is entitled toa third share, the defendant. 


’ No. 8 to another third, and the defendants 
` Nos. 9 to 14to the remaining third share. 


. 16 appears that upou the death of Goluk 


Nath Banerjee,. he- was succeeded by his- 
three sons Tarini, the plaintiff, Durga Charan, 
the predecessor of defendant No. & and 
Rajani, the predecessor of defendants Nos. 9- 


“to l4. Rajani died several years beforé this 
_ action was commenced and his representa- 


tives ‘do-uot appear to have served notice 
of succession under the provisions of pec- 
tion 15 of the Bengal Tenancy Act.. The 
plaintiff now alleges that his co-sharers de- 
clined to join with him as co-plaintiffs in the 
suit, and he has accordingly -brought this 


ond 


snit for recovery, of the eniire rent making 
his co-sharers parties defendants. The ` 
tenants defendants objected that the snit is — 
not maintainable inasmuch as the defen-. 
dants as well as the plaintiff . have failed to 
comply with the provisions of section 78: of. 
the Land Registration Act and section.15 of ~, 


aR 


“the Bengal Tenancy Act. Inso far as the .- 


first of these objections is concerned, the - 
Cotirts below have overruled it or. the ground 
that.the names of the landlords have been 
duly registered under the Land Registration 
Act. In so far, however, asthe second ob- - 
jection is concerned, it is not disputed that 
the representatives of Rajani failed to comply 
with the requirements of section -15 of the- 
Bengal Tenancy Act. Under these circum-.- 
stances, the Courts below have held that the 
suit is not maintainable, in respect of ary. 
portion of the entire rent becanse part of if | 
is admittedly irrecoverable by reason.of the 
provisions of section 16 of the Bengal Ten- 
ancy Act, and the remainder representing 
the shares of the plaintiffs and the eight de- 
fendants is irrecoverable because the tenants 
are liable to pay the entire rent jointly to . - 
the whole body of landlords, The question, 
therefore, which requires consideration is, 
whether the suit is barred either as to the 
whole or as to any part of the claim by 
reason of the provisions of section 16 of the. 
Bengal Tenancy Act P The question is one 
of some novelty, and apparently ‘one of first 
impression. , But after a consideration of the 
arguments, which have heen addressed to us, 
on both sides, we feel no doubt as to ihe 
mode in which the question ought to be. 
answered. . 


- Section 16 of the Bengal Tenancy Act. 
provides that a person, becoming entitled to 
a permanent tenure by succession, shall not 
be entitled to recover by suit, distraint or 
other proceeding any rent payable to him as 
the holder of the tennre until the Collector 
has received the notice and fees and costs 
referred to in section 15. Section 15 t8 


“which reference is made prescribes that when 


n succession to a permanent tenure takes ` 


place, the person succeeding ~ shall ` give 


notice of the succession to the Collector in 
the prescribed form, and shall pay to the 
Collector the prescribed fee for the service - 
of notice onthe landlord and the ‘landlord's _ 
fee prescribed by section 12 together with 


a 


- 
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` the costs necessary for its transmission to 
the -landlord, and the Collector shall cause 
the landlord’s fee to be paid to and the notice 


_ + fo be served on the landlord in the prescrib- 


ed manner. It is manifest from the language 
of section 16 that by its very terms, it does 
> not disqualify the present plaintiff from re- 
ae e)vering by suit the-rent payable to him as 
“the holder ofthe tenure: He is admittedly 
not a person who has become entitled to the 
tenure by sunecession; itis manifest, therefore, 
- that the suit is not open to objection on the 


ground that the plaintiff has failed to com- ` 


ply with the requirements of section 16. The 
persons, however, who are disqualified from 
recovering rent payable to them as holders 
of the tenure, are defendants Nos 9 to 14, 
the represéntatives of Rajani. It may be con- 
ceded that if they had sought to recover by 
snit the rent payable to them inrespect of the 
_tenare, theirsuit would have been liable to 


` dismissal in view of the provisions of sec-- 


tion 16. Bat does it follow, that by reason of 
this disqualification on the part of the repre- 
sentatives of Rajani, the plaintif is not entitl- 
ed to succeed in respect of the rent payable 
to him as one of the holders of the tenure P 
The learned Vakil who has appeared on behalf 
of the tenant has contended that in a -con- 
-taingency likethis, it is inoumbent on the 
landlord who is not in default, either to 
. sgrve a notica under section 15 on bahalf of 
his co-sharers or t3 compel them to serve 
such notica by means of an suik. The frat 
of these suggestions is obviously untenable 
bacause section 15, as also the prescribed form 
in which the nokios has to be given, show 


conclusively-that such notice has to be given | 


by the person who by succession has obtain- 
ed, thè tenure. The second suggestion is, in 
out opinion, ecnally unfounded. If under 


séction 15, the person who has suzc3eded to: 


the tenure is alone-competant to give the 
notices prescribad, it is difficalt to ses how, if 
he is unwilling, he can be compelled to do so 
be maang of a suit. On the other hand, it is 
fairly clear that section 16 was .not, intended 
to defeat in its entirety a suit brought by one 
of several landlords, who ia not in default, 


merely by reason of the failoreof his co-sharer: 


to comply with the raquiremants of section 15. 
No doubt, if we hold that the plaintiff 1 in snch 
a anit is entitled to obbain a decraa, in respect 


of the entire rent payable jointly to himself’. 


and his co-sharer, the result would be, to 


~ 
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render nugatory the provisions of section 16, 
becanse the e@o-sharer. who is disqualified 
under the provisions of that section from 
maintaining a suit himself would be able to 
realise the rent as ‘the result of the anit 
brought by his co-sharer. No such objection. 


_ however, can be takenif we held that in a 


suit so framed, a decree should be made in 


favour of the plaintiff in respect of the sharer 


of rent payable to the co-sharers who ara not 
disqualified under section 16, and if the other 
c)-sharers donot comply with the requirements 
of section 15 befora the decree is made, the 
remainder of the olaim should be diamissed. 
The result is the same as if the co-sharers 
who are disqualified under section 16 had re- 


-esived payment of their dues, that is to say; 


by.a fiction of law, the amount which would 
otherwise be recoverable by them may be 
taken to have been extinguished by reason of 
their failure to comply with the requirements 
of section 15. In our opinion the view taken 
by the Courts below that the suit is not main- 
tainable at all by reason of section 15 cannot 
be supported. We may add that theview we 
take as to the effect of section 16 of the Bengal 
Tenancy Act is analogous to that taken by 
this Court in the case of Nilmadhab Patra v.' 
Ishan Chandra Sinha (1) as to the effect of 
section 78 of the Land Registration Act under 
analogous circamstances. Bat our attention - 
was invited to the circumstance that in res- ` 


-pact ofthe tuuk to which the provisions of 


sections 15 and 16 have no application, the re- 
preseutatives of Rajani may be entitled to 
claim rent, and it was argued that as the 
amount of rent payable in respect of the taluk 
cannot be separated from the rent payable in 
respect of the other lands, the whole claim 
ought to be dismissed. Thereis no founda- 
tion, however, for this contention. In so far 
ag the plaintif and tha defendant No. 8 aro 
concerned, neither section 78 nor section 13 
stands in the way ofa decree in their favour 
in raspect of their two-thirds share of the 
rent. In so far as the other defendants are 
concerned, they are not debarred in respect 
of theland to which the provisions of sec- 
tion 78 of the Land Registration Act apply, 
but they are debarred in respect of the land 
to which the provisions of section 16 of the 
Bengal Tenancy Act are applicable, and as the 
rant payable in respect of the two classes of 


lands aa not been apportioned, their claim 
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must fail in its entirety. In so far, therefore, 
as the claim of the plaintiff and the defendant 
No. 8 is concerned, it is open to the plaintiff 
to obtain a decree if there is no valid defence 
on the merits to that part of the claim.’ This 
raises the question, whether the case should 
be remanded. We find from the judgment of 


the Court of first instance that six points were. 


specified for decision. .Of these the first and 
second grounds were overruled by that Court 
and the third which relates to the applicability 
of section 16 was allowed to prevail. The 
fourth, fifth and sixth grounds, however, re- 
quire consideration. Now it appears from 


the order-sheet that onthe day when the’ 


case came on for trial the defendant asked for 
an adjournment to enable them to produce 
evidence. This application was refused. We 
think, therefore, the case should go back and 
the three points which have not’ yet been 
decided should be investigated after op- 
portnnity has been given to the defendants 
to produce Svadene: in A, of their al- 
legations. 

There’is only one other soit which re- 
quires consideration. -It has been argued 
on -behalf of the tenants that it is not com- 
petent to this Court to interfere in the exer- 
cise of its revisional jurisdiction. under see- 
tion 115 of the Code. In answer to this, re- 
liance has been placed on behalf of the peti- 
tioner upon the cases of Birj Mohun ‘Thakur 
v. Rai Uma, Nath Ohowdhry (2) ; Jogodanund 
Singh v. Amrita Lal Sircar (3); Mohunt Bhag- 
wan Rumani Dass v. Khettermont Dassi (4); 
Brajabala Devi v. Gurudas Mundle(5),'to show 
that it is competent to this Court to interfere 
in the exervise of its revisional jurisdiction. 
In our opinion, the cases relied upon are 
amply sufficient to show that this contention 
is well-founded. It is, therefore, needless to 
consider whether the law was not too broadly 
laid down in some of the other cases to 
which reference was made, especially the 
cases of Jugobundhu Pattuck v. Jadu Ghose 
Alkushi (6) and C. Ross Alston v. Pitambar 
Das (7). ‘In any evert, there can be no 
dispute that.it is competent to this Court to 
interfere under section 15 of the Charter 


Act, and we are clearly of opinion that the 
20 C. 8. 
3) 22 C. 767 (E. B.) 
(4) 10. W.N. re 
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case is one in which we shonld exercise our 
powers under that section. 

The result, therefore, is that this Rule is 
made absolute, the decrees of the Conrts 
below are discharged, and the case is re- 
manded to the Court of -first instance to 
be tried in accordance with the- direc- 
in this judgment. The 
costs of this Rule will abide the result. 
We assess the hearing fee at one gold 
mohur. j 
Rule made absolute, case remanded, 


CALCUTTA HIGH COURT. . 
| SRÊOND Civit Apprat No. 1108 or 1908. 
~ March 30, 1910. 


LT . Present:-—-Mr. Justice Catterjee. : 
BAIKUNTHA NATH ROY -—-—-PLAINTIPR— 
APPELLANT 
TOTENS 
SHEIKH NURA AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 


Civil Procedure Code (dct XIV of 1882), s. 568— 
Evidence, additionat—Appellate Court—When to be 
tahen—Jortgage—-Undivided share—Partition—Mort- 
gage during partion suit—Right of mortgagee—Share 
allotted to mortgagor. 

Section 668 of the Civil Procedure Code, 1882, 
anthorizes an appollate Court to admit evidence in 
appenl when on hearing the cnse, it thinks that 


such eyidence.is required to enable it ta ~p¥or-~— 


nonnce judgment, but if does not authorize _ it 
to mako 2 new case not justified by the prends 
ings. 

Kessowji Issur v. G. I, P Railway Company, 31 B. 
881(P.C.); 11 C. W. N. 721; 6 0. L. JT. 5; 4 A, L. J. 461, 
2 M. L T. 435; 9 Bom, L. R. 671; 17 M, L. J. 347, re- 
ferred to. 

A porson taking n mortgage from one cossbarer 
takes the security subject to the right of the other 
sharers to enforce a partition and thereby to con- 
vert what was an undivided sharo of the wholo into‘ 
n defined portion held in severnity. He world 
take the subject of the pledge in the new form whioh 
it wonld assumo by the partition. 

Byjnath Tall v, Ramoodeen Chotediry,’1 L ‘A. 
106; 21 W. R. 233, followed. 

A mortgage exeented during a partition snit mat 


-be followed against tho 'shnre‘nilotted to the mort-. 


gagor and cannot affect the share of a non-mort- 
gagor. e 

Appeal from the decree- of the Judicial 
Commissioner of Chota Nagpur, dated 
February 5,,1908, reversing that of the 
Munsif of Randir, dated July 15, 1907.- 

Babu Nagendra Nath Ghose, for the Ap- 
pellant. 

Babu Jogesh kana Roy, for the meas 
pondents, 


# 
` 
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Judgment.—The plaintif purchased 
the disputed lands in execution of a decree 
against one Harihar in 1899 and took de- 
livery of possession but was resisted in the 
actual possession of the same by the defend- 
ants who claim the same under a zari peshgi 
deeds exetuted by one Kripal Narain in 1892. 
The defendants in their written statement 
pleaded that the lands were not the lands of 
Haribar and the plaintiff had, therefore, no 
right tothe same. The main issues, there- 
fore, were whether the disputed land formed- 
part of the lands purchased by the plaintiff 
and whether the defendants hold the same 
under a stri peshg? from Kripal Narain. It 
appears that Kripal Narain with Harihar and 
others formed a joint family. Harthar brought 
a suit for partition in 1888 in which Kripal 
filed his written statement in 1889. Pending 
the suit the zari pesgi was executed by Kripal 


Narain who was evidently the managing 


member of the family before the partition 
suit which was decreed in 1893, the disputed 
lands falling to, the share of Harihar. The 
Court of firat instance held that the principle 
of lis pendens applied and the zai peshgi being 
executed pending the suit for partition could 
not prevail against the ultimate decree. 


was executed by Kripal Narain as the Karta 
of the family and even if they had taken such 
a plea, it would beat once met by the fact 
that after the suit for partition Kripal 
could not be said to be the Karta and in 
fact Kripal, so far from stating in. the zari 
peshge deed that he was granting it as the 
karta stated that he was entering into the 
transaction for his own necessity. The learned 
Judicial Commissioner, however, raised 
the plea in appeal and called upon the parties 


to adduce evidence as to the transaction being 
on behalf of the family for family necessity. 


Two previous sari peshgi leases one executed 


byeKripal, Anant and Birinchi for Rs, 109 and. 


another executed by Kripal for Rs. 50 were 
putin and aco-sharer examined asa wit- 
ness. As the defendant had been misled 
as to the existence of these documents 
when the case was in the first Court 
the admission of these documents may 
have baen competent and also the ex- 
amination of any witness as to the formal 
proof of these documents. That would not 
have matorially affSoted the case as originally 
made but the learned Judge relies on the 
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The 
- defendants never pleaded that the zari peshgi 
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evidence of the co-sharer witness as proving 
that the debt was for meeting family neces- 
sity and in doing so I think he has gone 
beyond what the law authorises him to do. 
Section 568 of the Civil Procedure Code does 
authorize him to admit evidence in appeal 
when on hearing the case he thinks that such 
evidence is required to enable him to pro- 
nonuce judgment, but it does not anthorise 
him to makea new case not justified by 
See Kessowi Issur v. Great 
Indian Peninsular Railway Oompany (1). The 
evidence of Beni Narain, therefore, so far as 
it goes beyond making out a formal proof 
of new documents must be left ont of con- 
sideration. Then the documents proved show 
that a part of the consideration was borrow- 
ed jointly by Kripal, Anant and Birinchi at 
a time when the family was admittedly 
joint. That alone, however, does not affect 


_Harihar who was not a party to the same 


and the very fact that Kripal took the 
whole debt upon himself after the partition 
Buit shows that the debt was not treated as 
a joint family debt. Apart from the ques- 
tion of lis pendens, therefore, the sarc peshgi of 
1892 could not bind the share of Harihar. 
Coming to the question of lis pendens, it is 
contended on the authority of Shaik Khan 
Ali v. Pestonji Eduljee Guydur (2), that the 
principle isnot ‘attracted by a partition suit 
in which there is no dispute as to shares. 
This case has been distinguished in Joy 
Sankart Gupta v. Bharat Chandra Bardhan 
(3) and Jogendra Ohunder Ghose v. Fulkumaré 
Dassi (4) and it may be distinguished here 
as limited to the facts of the case which re- ' 
lated to a lease pending a partition suit in 
which the existence of the lease may have 
been taken into consideration in making the 
allotment. The present is a case of mort- 
gage. In the case of Byjnath Lall v. Ramoo- 
deen Chowdhry (5), their Lordships of the 
Privy Council held that a person taking a 
mortgagefrom one co-sharer takes the security 
subject to the right of the other sharers to 
enforce a partition and thereby to convert 
what was an undivided share of the whole 
into a defined portion held in severalty. He 

(1) 81 B. 381 (P. C.); 11 0. W. N. 721; 6 C L.J. 6; 
4 A., L J. 461; 2 M L. E 435; 9 Bom. L. R. 671; 17 AL 
L. J. 847. 

(2) 1 C. W. N. 62. 
, 434, 3 O. W. N. 209. 
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would take the subject of the pledge in the 
new form which it had assumed (by the par- 
tition). The same principle was followed 
in the case of Hem Ohunder Ghose v. Thako 
Moni Debt (6), Lakshman v. Gopal (7), Joy 
Sankar Gupta v. Bharat Ohandra Bardhan 
(3). If that be the law in respect of mort- 
gages before a partition suit is putin, there 
can be no doubt that a mortgage executed 
during a partition suit must be followed 
against the share allotted to the mortgagor 
and cannot affect the share of a nou- 
mortgagor. The judgment of the lower 
appellate Court, therefore, is set aside and 
the decree of the first QOourt restored with 

costs. 


" Appeal allowed, 
(6) 20 0. 533. 
- (7) 23 B. 886. 7 R 
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CALOUTTA HIGH OOURT. 
CRIMINAL Revision No. 125 op 1910, 
March 17, 1910. | 
Present:—Mr. Justice Stephen and 
Mr. Justice Carndnff. 
MAHARAJ MANDAL AND ANOTHER-—- 
PETITIONERS 
TETSUB 


POKAK SINGH—Opposirs Pin, 
Ferries Act(Act I B.O. of 1883), ss. 6,16, 28—-Decla. 
ration of ferry being public—Private ferry . not to ply 
within specified distance of public ferry. 


è 


< Where a ferry has not been declared to be a 


‘public ferry undor sections 6 of the Bengal Ferries 
Act, no conviction under sections 16 and 28 of the Act, 


<- can take place for plying a private torry within the 


specified distance of the ferry. 

- Rule against an order of the Sessions 
Judee of Purneah, dated June 28, 1909, 
afirming on appeal the order of the Honor- 
ary’ Magistrate of Purneah, dated - January 
29, 1909, convicting the petitioners under sec- 
tious 16 aud 28 of the Bengal. Ferries Act 
(1 B.C. of 1885) and sentencing them each to 
pay a fine of Rs. 25. 

Babu Jogendra Nath on for the 
Petitioners. 

: Mr. Orr, for the Crown. 

: Judgment.—tThe. petitioners in this 
case have been convicted of an offence tinder 
section 28 of the Bengal Ferries Act. We 


| have granted a Ruleon the Magistrate of 


the District to show cause why the convic- 
tion and the sentence passed onthe petitioners 
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should not be set aside bn the eee that. 
the limits of the ferry have not been detlar- 
ed under section6 of the Act. It appears 
that this is the fact of the case. There is 
nothing to show that the ferry has ever 
been declared to be a ferry under sec- 
tion:6, or at least the declaration itself has 
not. been produced. The Judge tellf us that 
the ferry certainly is a public ferry and bas 
existed over 35 years, and from what he says 
in the explanation we gather that the 
point was not raised at the trial. -At the 
same time the new ferry,is not declared 
under section 6. The limits within which 
exist have not been and Gang be ~as- 
certained. i 
Under theseciroumsatances, we unda that 
the conviction cannot stand: We accordingly 


make the Rule absolute and set aside the aes 
‘ conviction. 


“ Any money paidin respect of the fine will 
be refunded. 


Consiiction set aside. 
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MADRAS HIGH COURT. 
Seconp CivIL Appgat No. 682 or 1907. 
January 18,1910. - » 
Present:—-Mr. Justice Miller and 
"Mr. Justice Krishnaswami Iyer. 
VELAMMAL AND alm ar 


VANAMMAL ue re, ene 

Specific Relief Act (I of 1877), ‘8. 42—WMortgage 
by u sharer—-Decree on mortgage— Suit by co-sharer for 
declaration that mortgage not binding on him—Implead- 
ing other nee Coenen relief—Prayer for 
partilion, whether necessary. 

In a suit for a declaration that a mortgage decree 
passed against a co-sharer is not binding on plaintiff, 
wherein all the co-sharers are impleaded as party do- 
fendante, it is not necessary for plaintiff to ask for a | 
general partition. The snit for declaration is not” 
barred ander section 42 of the Bpeciflo Relief Act for 
want of such a prayer., 

Suryanarayana Murti v. Tammanna, 25 M, 604, ge- - 
ferred to. 

Second appeal against the decree of the 
Distriét Court of Madura,in Appeal Suit 
No. 884 of 1906, presented against the 
decree of the Courtof the District Munsif 
of Mana Madura, in Original Suit No. 215 of 
1904. 

J udgment .—We do not think the 


the rights of the owners of the ferry me 
xe 


“kk: 


suit is barred by limitation so far as the ` 


prayer is fora declaration, that the decree 


ve 


ot 
in 
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on the hypothecation does not bind the share 
_ of the plaintiff. That decree 
within 6 years before the. 
the suit, | 

Nor cau we accede to the contention that 
the sait for n declaration ‘is barred by 
section 42 of the Specitic Ralief Act. The 
platntifts, ngk in substanca that it may be 
declared ns against the hypothecator that 
the decree is not binding on their share 


institation of 


in the property’ and the fact that they’ 


have impleaded the other sharers does not 
make it obligatory ou them to sue for a 
‘general partition. We do not think the 
decision in Suryanaray wa Murti vi Tammanna 
(1) compels ns to hold otherwise. The second 


“T. appeal is dismissed with costs. 


(D) F Appeal dismissed. 
1) 25 M. 504 





MADRAS HIGH COURT. 
APPEAL AGAINST APPRLLATE ORDER No. 52 
or 1909. 
April 6, 1910. 
Present:—-Mr. Jastice Sankaran Nair 
and Mr. Justice Krishnaoswami Aiyar. 
UNNAMALAT AMMAL— APPELLANT 
versus 
~.. KANDASAWMY MADPANOR— 
RESPONDES [. 
Assignment of decree—Order refusing recognition of — 
Appeal. 
An appeal lies against an order refusing to recognise 
an assignment of a decres. 
Subbuthayammal v. Ohidambiram Asari, 25 M. 388, 
followed. 


“Appeal against the order of the District 
Court of Tinnevelly, duted the 23rd day of 
February 1909, in A. S. No. 33 of 1908, pre- 
sented against the order of the Subordinate 

# Judge of Tinnevelly, in E. P. No. 1291 of 1907 
(S. C. No. 118 of 1900.) 

Judgment.—aAn- appeal lies against 
an order refusing to recognise an assign- 
ment of a decree, Subbuthayammal v, Ohida- 
mbaram Asari (1). : 

The apeal against appellate order is dis- 
missed with costs. 


Appeal dismissed. 
(1) 25 M, 888. 


= INDIAN OASEE. 


_ was passed: 


199 


- 


SECRETARY OF STATE v. NAUTHESWARAR. 


MADRAS HIGH COURT. 
SECOND Crvic Appear No. 1019 or 1907. 
Febrnary 24, 1910. 
Presenit:—Sir Ralph Benson, Jadge, and 
Mr. Justice Krishnaswami Aiyayr. 

Tue SECRETARY or STATE ror INDIA 
x COUNCIL, REPRESENTED BY THE 
COLLECTOR ov TINNEVELLY— 
APPELLAYVE 
* TEVSIS 
SWAMI NAUTHESWARAR, THROUGH 
TRUSTEE, T. S. CHELLAM PILLAY — 


RESPONDENT. : 
lFaler-cess, liability jor—Irrigation of lando wilh 
water from Governament source-—Aliatu re of Government 


“cater with other water before passing to land irrigated 


—TFEiability jor water-cess not affected—Madras Act VIL 
of 1865—Oondttion of liabdily—Ivrigation beneficial— 
Drcretion of Collectoi—Juriadiction of Ore Courts 

Madras Act. VIfof 1865 i» not based upon any 
theory of the ownership of n tank or watercoarrse 
being the foundation of a right to use the wator free 
of charge. 

‘ A- persoun is liable to pay waler-ceas to Government 
if bis lands havo been irrigated by water from n Gor- 
ornment source. 

The liability arises irrespective of the will of the 
owner of the land fo use the water or not It is 
not nocossary that the person waking use of the water 
should have an option to refuse it 

Venkatappayya v Collector of Ktetna, 12 M. 407 and 
Krishnaya V. Secretary of Stala for India, 19 M 24, 
explained. 

The only condimon of the liability is that in the 
opinion of the Collector the wrigation was beneficial 
to, and sufficient for, the requirements of the crop. 
This question is not for the Civil Oourts to degide, 
but is in the discretion of the Collector, sub- 
ject to the control of the Board of Revenue and 


. Government. 


The liability for water-ceas does not cease on 
ita being shown that before passing to the land the 
water from Government source was mixed with water 
belonging to the owner of the land, _ 
kr ‘Irrigation’. explained. 

F Secretary of Stute for India v. Perwmall Pillai, 24 M. 
279 and Maria Susar Hudalius v. Secretary of State 
for India, 14 M. L. J. 360, distinguished. 


Second appeal against the decree of the 
Subordinate Judge of Tiinnevelly,in A. S. 
No. 138 of 1906, presented against the decree 
of the District Munsif of Srivatkantam, in 
O. S. No. 334 of 1904. 


The Public Prosecutor (Mr. O. F. Napier)» 
for the Appellant. 

The Hon’ble Mr. T, V. Seshagiri Iyer, for 
the Respondents. 

Judgment.—tThe dispute in this 
case relates to the right of Government to 
levy water-cess on two nores of inam land 
cultivated with the aid-of water drawn from 
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an alleged Government source. The plaintiff 
is the owner of an znam village and the lands 
which have been assessed with the water-cess 
have been classified as dry. The dry assess- 
meat constituted the tnam. Two-fifths ofa 
sheet of water known as Taruvai was included 
in the tnam. It is found by the Subordinate 
Judge on appeal that water from a Govern- 
ment source flows through the Mudalore Odai 
into the part of the Taruvai which belongs 
to Government and thence onwards into the 
decper part belonging to the plaintiff. The 
Taruvai receives the supply of water gener- 
ally from direct rainfall; but in certain 
seasons and in certain years the Odai water 
makes the Taruvai overflow and submerge 
some of the dry lands of the tnamdars. It is 
found that in Fasli 1312, the plaintiff was 
compelled to make the best of the situation 
by raising wet crops on two acres of his dry 
land, which had become unfit for dry 
crops owing to the inundation with the help 
of the water which he enclosed in his ad- 
joining land out of the flood water. The Sub- 
ordinate Judge decreed the plaintiff's claim 
for refund of the assessment holding that 
the water, which came through the plaintiff’s 
portion of the Taruvai, was his water and he 
was not liable to be charged therefor. 


It is argued by the Government Pleader on 
behalf of the Secretary of State for India that 
the plaintiff is liable under Act VII of I865, 
because the water comes from a Government 
source and the plaintiff's lands have been 
irrigated thereby and it is immaterial 
that after leaving the Government source, 
it has passed through the plaintiff's, portion 
of Taruvai. There is no question in the 
case as regards property in the water. Madras 
Act VIL of 1865 is not based upon any 
theory of the ownership of the bed of a tank 
or water-course being the foundation of a 
right to use the water free of charge. Sec- 
tion I of the Act specifies the condition under 
which the cess is liable to be imposed. The 
water must come from a river, stream, 
channel, tank or work belonging to, or con- 
structed by, Government, This condition is 
satisfied in this case, because three-fifths of the 
Taravai, the Mudalore Odai, the Oorani beyond 
and the river which supplies it, are all 
admittedly the property of the Government. 
The next condition is that the water from 
that source should from or through the 
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-cultivation, 


‘not’ come from a Government source, 
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adjoining land irrigate a laud under culli- 
vation or flow into a reservoir and be there- 
after used for irrigating any land under 
In this case water from the 
Government source flows through the 
two-fifths of the Taruvai which is in the ad- 
joining land. It does not matter to whom that 
land belongs. By flowing through the plain- 
tiff’s two-fifths of the Taruvai, it does not 
cease to be water from a Government 
source. That water has admittedly irrigated 
the plaintiff’s two acres of dry inam land. 
It was first of all contended by Mr. Seshagiri 
Iyer for the respondent that “the water 
became the tnamdar’s by flowing through 
his portion of the Taruvai.’”’ We need only. 
answer this by saying that it has not ceased 
to be water from a, Government source. He 
next relied upon the decisionin Venkatappayya 
v. The Collector of Kisina (1), and Krishnayya 
v. Secretary of State for India (2), which held 
that there could be no use for irrigation 
within the meaning of the section unless 
it was voluntary or in other words the per- 
son said to make use of it had an option to 
refuse it. ‘It may be assumed that the same 
inter pretation must be placed upon the 
phrase used for purchase of irrigations” in 
clause (a) of the section after the amendment 
as was done before it. But Mr. Seshagiri [yer’s 
argument overlooks the fact that the old 
rection of Act VIL of 1865 was amended in 
order to get rid of the effect of those deci- 
sions and that clause (b) creates a liability 


to assessment when the water from the. 


. Government source irrigates any lands under 


cultivation and not merely “is used for pur- 
poses of irrigation,” With or without the 
will of the person, whose land benefits by the 
water, the water may irrigate the land. 
We must, therefore, overrule the argument 
based upon the employment of the word ‘use’ 
in the section. It was lastly urged that 
in the portion of the Taruyai belonging to the 
plaintiff there was the rain water which had 
and 
although the flood water from the Govern- 
ment source poured into the Tarnvai, it could 
not be said that the water from the (tovern- 
ment source was used by the plaintif for 
cultivation, while it. was not shown that the 
rainwater in the Taruvai was not sufficient 


(1) 12 M. 407, 
(2) 19 M. 24 


i 
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for cultivation which was carried on. The 
overflowing of the Taruvai in: this case was 
the-rebult of the flood and the flood-was from 
the Government source. Although the flood 
water has got mixed with the rainwater in 
the Taruvai itself, it could not be contended 
that ng portion‘of the water which irrigated 
thé land consisted of the water from the’ 
Government source. We canuot admit that 
there is any force in the argument that in 
order to.render the plaintiff's land liable to 
assessment it is necessary that the whole of 
the. water used should be from a Government 
source. All that the section requires is that 
water from a Government source should 
irrigate the land in question, and in the 
opinion of the Collector ‘the irrigation should 
be beneficial to and sufficient for the require- 
monts of: the crops.” -That other water has 
also been used is no ground for getting rid of 
the liability. The question as.to the bene- 


ficial character .of the water taken from the“ 


Government source aud of its sufficiency are 
not for the Civil Court but for the Collector 


` subject to the control of the Board of 


Revenue andof the Government. The Collector 
in this -case havingimposed the assessment 
and he not having been overruled by the 
higher Revenue suthoritiés, we think the 
plaintiffs clearly liable to pay the assess- 
ment. 

‘A question was raised in iH course of 


the argument as to the meaning of word ` 


“irrigation.” [See Kinney on Irrigation, 
page 2] and whether in this case the plain- 
tiff can-be said to have irrigated his land with 
water from a Government source. Upon 
the facts found, however, it is clear that the 
water, has irrigated the plaintiff’s lands, in 


whatever sense that term is to be understood. . 
The Subordinate Judge has referred to the 


decision, in Secretary of State for India tn 
Oouncil v. Perumal! Pillai (3), and Maria 
Susai Mudaliar.v. The Secretary of: State for 
India in Council (4). They have obviously 


no application to the -present case. There l 


the proprietors were, by an engagement with 


the Government, entitled- to the water free . 


of separate charge. The estates were per- 


“manently settled and the proprietors were 


entitled to make what use they pleased of 
the land included in the settlement. The 
right to the water having existed at the date 
(8) 24 M. 279, 
(4) 14 M. L. J. 850- < ’ 


of the grant and the permanent settlement 
having been made so as to pass in the eye of 
the land all the 1ights which then existed, 
they were not liable to be charged with 
any water-cess id respect of any cultiva- 
tion which they carried on with the aid of 
water to which they were entitled. Those 
decisions, therefore, do not touch the decision 
of the present case. 

We must reverse the decrees of the Courts 
below and dismiss the suit with costs 
throughout. . 

- Appeal allowed. 
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MADRAS HIGH COURT. 
Seconp Civir APPEATL No, 413 or 1908. 

March 11, 1910. 

Pont —Si Ralph Benson, Judge, and Mr. 
„Justice Krishnaswamy Aiyar. 
THAMBI, akas CHINNASWAMY 
PADAYACHI—AvPELLANT 
CEC: BUS 

AVAYAMBAL—Respvonpveyt. 

Tandlord and Tenant—Lease—Deed of lêdse not 
aiyned by lessor—Lease not required to be reyrgtered-— 
Admissibility to _prove oral letting and covenant for 
surrender, 

A reni-deed, which is not required by ‘law “to be 
registercd, is admissible in evidence to prove the 
oral letting, the delivery of possession that followod 
it and any covenant theroin ag to surrender, though it 
is not signed by the lessor. 

Per Benson, J. (Krishnasawmy <Aryar, J., doubt- 
ing) — ‘ 

A deed ofrent ig mvalid and unonforceablo as g. 
lease if-it is not signed by the lossor, 

Turaf Sahib v. Heuf Sahib, 30 M, 322;2 M L. T. 270; 
17 M. L. J: 395; Nand Lal v. Hanuman Das, 26 A. 308 ; 
Kaki Subbanadri v. Muthu Rangayya, 32 M. 582:6 N. 
L. T. 175; 4 Ind. Oàs. 1039; Sheo Karan Singh v, Maha- 
raja Prabu Narain Singh, 31 A. 276; 6 A. L. J. 167; 
2 I. C. 211, referred to. 

Second appeal against the decree of the 
Subordinate Judge of Combaconam, in A. S. 
No. 561 of 1907, presented against the decree 
of the District Munsif of Valangunan, in O. 
S. No. 181 of 1906. 


Dr. S. Swaminathan, for the Appellant. 
Mr. T. Natesa Aiyar, for the Respondent. 
Judgment. 
Benson, J.—The plaintiff sued for 
possession of a house, alleging that the house 
was sold to him by ’one Meenakshi under 


-Exhibit (C) dated the 8th September 1897, 


that he’ leased it back to Meenakshi under 
Exhibit (A) dated the 29th January 1903, ' 
that after Meenakshi’s death; her daughter 
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(the lst defendant) executed u “rent deed” the didu Judge was of opiniou that 


Exhibit B, dated the 6th September 1905. 
agreeing to rent the house for six months at 
a monthly rental of 8 annas and paid one 
month's rert, but subsequently failed to pay 
the rent and refused to give up possession. 
The lower appellate Court has found that 
Meenakshi had no title to sell the house, that 
it belonged to her. husband who is still alive, 
though leading a wandering life, thatthe al- 
leged sale Wxhibit(C) was not for any purpose 
binding on the inheritance, but was intended 
as a shield against n creditor, that Exhibit 
(A) -was executed in order to give an 
appearance of reality to Exhibit (C) and that 
the lst defendant is not in possession under 
the -alleged letting, Exhibit. (B), but as 
daughter of the absent owner of the house. 
Insecond appeal, it is contended for the 
plaintiff that the lst defendant, having execut- 
ed Exhibit (B) and paid one month’s rent, 
cannot now resist the plaintiff's suit for 
possession, even though it has been found 
thatthe plaintiff had no title. 
N Exhibit B, not being signed by the lessor, 
- is not a valid lease; Turaf Sahib v. Esuf Sahib 
(1), but as the letting i is for ọnly six months 
it does not require registration under section 


17 of the Registration Act, and it can be 
used in proof of the oral letting accompanied, 
with delivery of possession alleged in the 


plaint. It can be used algo to prove the cove- 
nant init to gucrender the property to the 
plaintiff at the end of the letting. The plain- 
tiff is entitled to recover posses 0H in accord- 
ance with this covenant. 

. We must, therefore, set afte ‘the déores 
of the Subordinate Judge and restore that of 
the District Munsif with costs in this and in 
the lower appellate Court. 

Krishnasamy Aiyar, J.—The suit is for the 
recovery of a house. The plaintiff alleged 
that he purchased it fromthe Ist defendant’s 
mother and leased it back to her. He also 
stated in the plaint that after the mother’s 
death, the lst defendant obtained the honse 
from him on rent for a period of six months 
agreeing to give up possession after its expiry. 
The District Munsif decreed the claim. On 
appeal, the Subordinate Judge held that the 
sale by the Ist defendant's mother was 
invalid and that the lease back to her was 
colorable. Asregards the lease to the Ist 


defendant subsequent to the mother’s death. 
(0) 80 M. 832; 3 M, L T, 870; 17 M. L. J. 895, 


Nand Lal v. Hanuman Das (2), Mr. 


Exbibit (B) could not orestes valid tenuncy. 
That document is called a rent deed and 
purports to have-been executed by the Ist 
defendant, It sets ont the sale by the mother 
and proceeds as follows:— I have taken on 
lease agreeing to pay a rent of half a. rapee 
per mensem. As I have taken on lease at the 
mbe of halfa rapee per mensem for a period 
of six months, IL shall pay the rent on the 6th 
of each BAGEN; On the expiry of the period, 1 
shall surrender to you your tiled house" 

It has been held by this Court in Teraf 
Salih v. Heuf Sahib (1), following the decision 
ofthe Allahabad High -Court in Nand Lal 
v. Hanuman Das (2), that after the Transfer 
of, Property Act, a lease in writing could be 
operative only if it was signed by tlie trans- 
feror. The decision has been followed in 
Kaki Subbanadri.v. Muthu Rangayyea (8). In 
Justice 
Banerjee appears to have doubted the correct- 
ness of this view. In Sheo Karan Stngh v. 
Maharaja Prabu Narain Singh (4), the Full 
Bench of the Allahabad High Cotrt deli- 
berately refrained from expressing an opiniou 
onthe question. Section 107 of the Transfer 
of Property Act is by section 4 of that Act 
to be read as supplemental to the Indian 
Registration Act. By section 3 of the Regis- 
tration Act, lease” is defined so as to includa 
a gubuliat and an undertaking to cultivate or 
to occupy. The instrument in question in 
this.case would fall within the definition of 
“lease” under the Registration Act. The 
effect of reading section 107 as supplemental 
to the Indian Registration Act cannot, it is 
true, affect the meaning of the term eee 
in section 107- which follows section 105. 
The latter section defines it as a transfer and 


“the transferor is called the lessor and the 


transferee the lessee. The problem is whether 
there cannot be a transfer within the meaning 
of section 105 without the signature of the 
transferor when only the transferee signs the 
instrument and the transferor accepts it. It 
is somewhat significant that while the sig- 
nature -by the mortgagor and the donor is 
specified in sections 59 and 123 as the pre- 
requisite of a valid mortgage and gift, no 


mention is made of it in section 107 relating ~ 


to leases. Tt has been pointed out by Mr. 


26 A. 868, 
8) 82 A. 582; 6 M. L. T. 175; 4 Ind. Cag. 1089. 
4) 81 A. 276;6 A. L, J. 167; 2 Ind. Cas. 211, 
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-Justice Banerjee that it isthe common prac- - 


tite in the United Provinces to treat gabuliaé 
as aningtrament creating » tenancy. That 
the same practice prevails in this Presidency 
is beyond question. And the practice has 
been largely encouraged by the definition of 
lease in the Registration Act. The question 
iseone of great importance having regard to 
the large number of titles created under in- 
struments settling the terms ofa tenancy.buat 
signed only by the tenant, Assuming ibat 


there must be the language of transfer to_ 


create a tenancy, does it necessarily follow 
that there should be any signature of the 
transferor appended to the instrument of 
transfer? In the case of instruments requir- 
ing registration, the- Registration Act pre- 
supposes execution, for the appearance 
of the executant or of his representative, 
assignee or agent before the registering 
officer is made a condition of registration. 
See section 84. When a tenancy is attempted 


to be executed by an unregistered instrument, 


can it be said that the lease is invalid if the 
instrument of transfer is signed only by the 
transferee and accepted by the transferor? 
Is there anything to prevent the lease run- 
ning as follows:— - - - 

“A. B.transfers certain property ata certain 
rent fora certain term to O. D,” followed by 
the signature of O. D. only? Having regard 
tothe importance of the question and the 
doubts that I entertain with reference to the 
correctness of the decision in the case of 
Turaf Sahib v. Husaf Sahib (1), I.should 
have felt inclined to ask my learned brother 
to agree to refertothe Full Bench the ques- 
tion as to whether an instrament purporting 
to create a tenancy and signed only by the 
transferee constitutes a lease under the 
Transfer of Property Act. But I think it 
unnecessary to do so in this case. As the ine 
strument Exhibit Bis not registered, it cannot, 
under the 2nd clause of section 107, amount 
‘to a lease. The writing does not require to be 


_ ‘registered under section 17 of the Regis- 


tration Act. Itcan, therefore, be used in evi- 
e dence of an oral letting by the plaintiff accom- 
panied with the delivery of possession. Such 
aletting is alleged in paragraph 4 of the 
plaint. It is found that rent was paid. An 
Exhibit B says “Ihave taken on lease.” But 


- even apart from the oral letting, the plaintiff 
is entitled to recover on the covenant in, 
Extibit B to surrender possession. In this 
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vidw, the decree of the Subordinate Judge is 
erroneous 

We must, therefure, get it aside and restore 
the decree of the District Muasif with costs 
in this and in the lower appellate Court, 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
SECOND Crvin Arenal No. 435 or 1909. 
April 11, 1910. 

-Present: —Mr. Justice Richards and 
wir. Justice Tadball, 

BALDEO SINGH AND OTEHERS—— DEFENDANTS 

—APPELLANTS 


persus 
BULAGI DASS—Prarytoer—Reseox ent. 

Contract Act (IX of 1872), 8. 16—Undue tnfluence— 
AMortgage—Debt borrowed under arrest for payment of ~ 
Government .Revenue—Interest——UTnconscionuble bar. 
gain. 

Tn 1898 some of the defendants, who were members - 
of a joint Hindu family, were under arrest for non- 
payment of Government Revenue. They managed 
to persuade the Tulsidar to allow them to go to the 
plaintiff who was a money-lender and borrow money 
of him. They borrowed Rs. 99 with compound 
interest at the rate of 87} per cent. and exeouted a 
mortgage with substantial security. In 1904 when 
the loan had swelled to a large amount, they took a 
further advance of Rs. 220 and executed another 
mortgage. with 18-per cent. compound interest; —Helu, 
that the transaction amounted to a hard and uncon- 
scionable bargain, and the defendants Ivere entitled to 
reduction of interest. j 

Dhampal Das v. Maneshar Bakhsh Singh, 28 A. 870; 
40. L. 3.1; | M L. T. 205,38 A. L. J. 495; 9 0. C. 
188; 8 Bom. LR. 491; 10 C.W.N. 849; 16 M. L. J, 292; 
Satish Chahdra Giri v. Hari Ohandra Mukhopadhyaya, 
19 0. 828, Madho Singh v. Kashi Ram, 9 A. 228, 
referred to. 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
6th February, 1909. ; 

Mr. Mukerji, for the Appellants. 

The Hon’ble Mr. Moti Lal Nehru, for the 
Respondent. 


Judgment.—tThis appeal arises out 
of ẹ suit to enforce a mortgage. It appears 


that in the year 1898 certain of the defendants, 


who are all members of a joint Hindu 
family, had been arrested for non-payment of 
Governmentrevenue. They had been under 
arrest for some days. They managed to per- 
suade the Tahsiidar to allow them to goto 
the plaintiff who is a money-lender. In all 
probability the chaprast or chaprasis of the 
Tahsildar accompanied them to the money. 


~ 
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lender’s house. A small sum of Rs. 99 was 
advanced, the rate of interest being 374 per 
cent. compound interest with rests at six 
months: In consideration of this small ad- 
vance, the debtor hypothecated substantial 
zamindari property. The zaméndare itself 
except the str was already mortgaged with 
possossion to other persons. The su, howover, 
mast have been security for many times 
the amonnt of ‘the advance. In the year 
1904, the principal and interest due to the 
plaintiff in respect of the advance of 1898 
had amounted to no less than Rs. 779-10. A 
further advance of Rs. 220-6 was then made 
and a fresh mortgage of the same property, 
with compound interest at 18 per cent. for 
Rts, 1,000. Iwill thus be seen that in the 
year 1892, Rs.99 principal sum was advanced 
and in the year 1904, Rs.220. The principal 
and interest now due in respect of these 
small advances amounted when the suit was 
brought to Rs. 2013-6. The Court of first 
instauce found that the bargain was a hard 
und unconscionable one and gave the plain- 


tiff a decree for sale of the property caleu- 


lating the interest in the following way. It 
gave 18 per cent. compound interest on the 
first bond up to the date of the second bond 
and then gave 18 percent. compound interest 
from the date of the second bond on the 
amount of the priucipal and interest it as- 
certained as being due on the first bond plus 
Rs. 220 then advanced. The lower appellate 
Court with natural reluctance set aside the 
decree of the Court of first instance and gave 
the plaintiff a decree for the full amount 
claimed. The facts as found by the Court of 
first instance are accepted by the lower 
appellate Court and they have not been dis- 
puted here. There is no doubt thatthe debtors, 
who entered into the bargain on behalf of 
other members of the joint family (many of 
whom were minors), were under arrest. The 
only question is whether or not the Court 
was entitled under the circumstances to find 
that the bargain was an unconscionable one 
in respect of which the Court was entitled to 
give relief under the provisions of section 16 
of the Contract Act as amended. The ques- 
tion is not by any means free from difficulty 
and itis to be regretted that the Legislature 
has not invested the Courts with clear and 
properly defined powers to intervene in cases 
where the interest charged against villagers 
is -inequitably excessive. In the case of 
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gi ak Das v. Maneshar Bakhsh Singh (D), 
the Court relieved a debtor under the tollow- 
ing circumstances. The debtor was a “dis- 
qualified proprietor” under the provisions of 
tho Oudb Land Revenue Act, XVII of 1876, 
and his property was under the management 
of the Court of Wards. le executed a+ bond 
agreeing to pay interest at 24 per cent, and 
to repay the principal within two years. The 
bond contained acovenant that the interest 
should be paid half-yearly. If the half-yearly 
interest was not paid, it should be added to 
the principal and interest should then ran 
on it at the same rate. The half-yearly 
instalments of interest wero to be paid ont 
of the allowance fixed by the Court of Wards. 
If the principal and interest were not paid 
ab the promised time, namely, ab the end of 
two years, the whole was to be recoverable 
by the creditor by instituting a suit from the 
movable and immovable property of the 
debtor. Their Lordships of the Privy Council 
held that owing to the fact that the debtor’s 
estate was under the management of the 
Court of Wards and that the creditor know 
it, the latter was in a position “to dominate 
the will of the debtor.” We think that having 
regard to the fact that the principal debtors 
in the present case only attained, tneir 
temporary release from jail for the purpose 
of obtaining this loan, a fact which the 
plaintiff must have been aware of, placed 
him in a position to dominate the will of the 
borrowers.ltis said that however this might 
have been at the time of the original bond 
in the year 1904, when the present bond 
was executed, -the creditor was no longer in 
a position to dominate the will ofthe borrowers. 
This is to a certaiti extent true, but it must 
be remembered that at this time the debt 
under the first transaction had swelled from 
Rs. 99 to Rs. 779-10 and it is common know- 
ledge that it is not easy to obtain a fresh 
loan from -another money-lender once thee 
property has been mortgaged to aman of the 
same class. Our attention was called to 
the case of Satish Ohandra Girt v, Hart 
Chandru Mukhopadhyaya(2). In that case the 
borrower had borrowed on a pro-note at an 
exorbitant rate of interest. The Court held 
that as there was no fiduciary relation be- 
(1) 284.670; 4C.L.3.1, 1M. L.T. 203; 3 A. 
L, J. 495; 9 O. Č. 188; 8 Bom. L. Re 491; 10 ©. wW, 


N. 840; 16 AL L. J. 292. 
(2) 19.0. 823. 


ka 
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tween, the parties, the mère fact that the 
borrower was in urgent need of money WAS 
no ground for granting a relief.” The learned 
Judges distinguished the case before them 
from a ruling of this Court in Madho Singh 


wom 


V, Kashi Ram (3), The distinction they,drewy, - 


was that: in the case before this Court there 
was ample security for the loan while- in the 
case before them there was no security what- 
ever. except the pro-note executed by the 


debtor. ‘In the cage we are at- present con-— 


sidering there was ample secnrity for the 
advances. Under all the circumstances of the 
case, we think thatthe defendants were 


entitled tothe relief afforded them by thè- 


Court of firat instance. We, accordingly, 


allow the appeal, set aside the decree of the’ 


lower. appellate Court and restore the decree 
of the Court of first instance with costs in 
this Court and in the lower appellate Court 
to be paid by the respondent. - 


o A nappen dina 
3) 9 A, 228, | 





, ALLAHABAD HIGH COURT, 
' LETTERS Partent APPEAL No. 140 or 1909. 
; April 9, 1910.. 

Present: —Sir John Stanley, KT., 


Chief Justice'and Mr, Justice Baneri 7 


_PATAKDHARI RAI—Derexpant— 
‘APPELLANT 
VETEIUS 
MANKARAN RAI AND ANOTHEB—— PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act XIF of 1882), ss. 108, 591 
—Ex parte decrees confirmed in appeal—Court of first 
n tance not empowered to set aside—Jurisdiction. 

' Where..an ev parte decree has been confirmed on 
appeal, the Court of first instance has no jurisdiction 
to entertain an application, under section 108 of the 
Oivil Procedure Code, 1882, to set aside that decrees. 
If the Court entertaina such application its action is 
yltra vires and decree without jurisdiction. 

Where a Court entertains an application under 
section J08,Civil Procedure Code, without jurisdiction 
and passes an ordor thereon, that order is appealable. 
Section 691 of the Code is no bar tothe appeal. 

Dhanai Sardar v. Tarak Nath Chaudhi:, 5 Ind Ons. 
525, referred to. 

| Appenl against the decree of the Hon’ble 
Mr. Justice Karamat Husain, dated 
the 22nd-of J aly, 1909, under section X, 


Lettera Patent, in S. A. No. 123 of 1909. 


Mr. M. L. Agarwala, for the Appellant. | 
Mr. Stial Prasad Chose, we the Respond- 
ents, 
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Judgment.—tThe facts of the case 
out-of which this appeal has arisen, are these. 
The  plaintiffs-respondents brought a suit 
against several defendants, one of whom was 
the appellant Palakdhari Rai. He did not 
‘appear at the hearing of the suit bnt some 
‘of the other’ defendants did so anda decree 
“was passed against all the defendants by the 
Court of firat inatance. From this decree 


‘an appeal was preferred by all the defendants, 
-except Palakdhari who was made a respond- 


ent.’ Thelower appellate Court. affirmed the 
decree ‘of the Court: of first instance and 
dismissed theappeal. Thereupon Palakdhari 
applied ander section 108 of the Code of Civil 
Procedure, 1882, to-the Court of first instance 
to have’ the decree of that Court, which 


‘had been affirmed by the appellate Conrt, 


set aside on the gronnd that he had no notice 
of the snit. ‘The Oourt of first instance 
grantéd bis application, re-opened the case 
and in the result dismissed the suit. Upon 
appeal to the lower .appellate Court, it waa 
held that the Munsif in re-admitting the 
snit had acted withont jurisdiction, and that 
the decree finally passed by him was also 
without jumsdiction. ‘That Court accordingly 


“allowed the appeal and reverséd the decree of 


the Munsif. An appeal was preferred to 


“this Conrt from the decree of the lower ap- 


pellate Court, and the learned Judge of this 
Court, before whom-it came on for hearing, 
dismissed the appeal. From his jndgment 
this appeal has becn preferred under une 
Letters Pattent. i 

We are oftopinion that ‘the aouclnaten ak 
which the learned J udge of this Court arrived 
js correct. The decree originally passed by the 
Court of first instance having been affirmed 
by the lower appellate Court, the decree of 
the lower appellate Court became the decree 
in the cause. The Court of first instance 
had, therefore, no jurisdiction to entertain 
an application to-have that decree set aside 
In granting the application made by the 
appellant Palakdhari under section 108 of 
Act 14of 1882, the Court acted ultra tires. 
Therefore, the decree which the Court passed 
after granting that application was passed 
withont jurisdiction and the lower appellate 
Comt was right in holding that the decree 
could not be sustained. 

The learned Counsel for the appellant relies 
on the provisions of section 591 of the Code 
of Civil Procedure, 1882, and urges- that ay 
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ihe order under section 108 was final, “the 


~ “anestion of its correctness or otherwise could 


<. got be made a’ ground of appeal .when the 
-plaintif appealed: from the decree finally 
We do 


“passed by the Court of first instance. 
mot agree with this contention. In our opinion 


“the order referred to in that section is an 


order which the Court had jorisdiction -to 
shake but in making which the Court 


„had committed an error or irregularity. This - 
_ tease is very similar to that of Dhanat Sar ‘dar 


aw Tarak Nath Ohaudhrt (1) decided by the 
High Court of Calcutta. In that case it 
‘was held under similar ciroumstances that 
the Court of first instance had no jurisdiction 
tp set aside a decree which had been affirmed’ 


in appeal. 
<“ For these reasons we KAN the appeal 
with costs. — . . 


= A Aprl dramrssed. 
(1) 6 Ind, Cas. 5235. -< ~ i 
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CALCUTTA HIGH COURT. 

r. MISCELLANEOUS Crvi Arrear Nò. 432 ` 
p . or 1908, ME - 
aa March 31, 1910. eS 
“8 Present :—Mt. J ustice Mookerjee and 
! Mr. J ustice Carnduff. , 

©- RANT DASI AND ANOTHER —PusINviprs — 
vt APPELLARTS . 
2 ‘ versus 
u ASUTOSH ROY CHOWDHURY AND 


a OTMARS—D sFeXDANTS— REePONDERTS. 
- Civil Procedure Code (Act XIF .of 1882), s. 562— 
' Bengal Tenancy Act (VIL of 1885), s. 52—Abatement 


of rent-—Measursnont—Dispossession by paramount 


Tile. 
When the ENTA of tho first Court is not based 
én any preliminary ground, ‘the lower appellate 
court hag no jurisdiction fo set aside the decree 
“the first Court under section 562 of. tho Civil 
Proceduro Oode, 1882. 
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~ Section 52 of the Bengal Tenancy Act is not 


exhaustive ; thet is, it is not the only provision 
of Jaw under whioh nbatement of rent can be 


” , glaimed, 


» Dintarini Dasi v. Bı oughton, 3 C, W. N. 225, and 

“Matungimni v. Ram Das, | O. W. N. 93, referred to. 

‘q When the tenant is ipe astha of a portion of the 
Jana comprised hi his tenancy by a person claiming 
“ander a paramoumt title, he is entitled to a reduction 
of the rent. 

= Brojo Nathy. Hira Lal, 10 W. R. 120;1 R. L. R. A. C. 
Ai, Gopanund v. Lalla ‘Gobind, 12 W. R. 109 and 
JTmambandi v. Kamleswari, 21 O. 1005; 21L I A. 118, 
reforred to 


ya 


‘ Appeal from the order of the District J ndge. 


of 24-Pergannahs, dated June 10, 1908, re. 


1 
r 
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versing that of the first Munsif of.Sealdah, . 
dated Jannary 8, 1908, and remanding the 
snit for retrial. 

Babu Monmotho Nath Mukherjee, for the 
Appellant.- $ 


Mr. Ohtopendale, for the A NA 

J udgment.—This i is an appeal on be- 
half of the plaintiffs in an action for abate- 
ment of rent of a tenure held by them under 
the first four defendunts. The case for the 
plaintiffs was that their predecessor-in-in- 
terest purchased the lands of the tenancy at 
a sale held in execution of a decree for arrears - 
of rent, that in the sale certificate which was 
granted, the property was described as com- 
prising 16 plots-of which the total area was 
12 bighas, and 19} cottahs, that they were in 
possession of the lands of the tenancy for 
many years, but that recently as the result ~ 


“of a litigation between themselves ‘and the 


fifth defendant they have been deprived of 
possession of two parcels of which’ the area, 
though stated in the sale certificate as 1 . 
bigha and 18 cottahs, was really 4 bighae. 
They, therefore, prayed for a reduction of 
rent on account of the loss of these 4 bighas 
of land. The defendants in their ‘written 
statement did not dispute the allegation of 
the pins that the total area was 12 bighas 
nnd 19} cotfaks, but contended that tlie aren 


"of the two parcels they had lost was not . 


4 bighas; there was_ no suggestion, however, 
that the true area was not 1 bigha, 13 cottahs 
as- stated in the sale certificate. In the 
Court of firat instance neither party asked 
that the land should be measured. The | 

unsif assumed thatthe total area’ as also . 


` the area of the parcels lost by the plaintiffs 


was as stated in the sale certificate and on 
this basis he dealt with the question raised ` 
in the eighth issue, namely, were the plain- 
tiffs dispossessed by. the fifth defendant owing, 
to their laches and negligence ? He came to 
the conelasion that the plaintiffs had done 
their best to -prove the title of their land- 
lord as against the fifth defendant but had | 
failed. In this view he allowed a. reduction 
of rent in the proportion of 1 bigha, 13 cottahs, 
to 12 bighas, 19} cottahs The first four dé-- 
fendants then appéaled to the District Judge. 
Before him it appears to have been contend- 
ed that section 52 of the Bengal Tenancy 
Act was the only provision of the law under 
which abatement could be claimed, and that) 
under clause (b) of sub-section (1), ‘of that 
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aeotion, it-was essential for the plaintiffs i 
prove by measurement the aren of the land 
which they had lost. In this view, the Dis- 
trict J udge._reversed the decision of the Court 


of first. instance and’ remanded the case for. 


re: trial: 
The plaintiffs» ‘have now appealed ta this 


Court. and on their behalf it has been argued,’ 
Arel, that the.order. of remand could not 


have been mada: ‘under section -§62, O. P. C., 
and, secondly, that the order is ‘ erroneons on 
the merits... In ‘our opinion both the con- 
tentions are well- founded. ` 


The decision of the Court of first instance 
was not based on any preliminary groand. 


The whole-of -the evidence had been taken ` 


and the conclusion’ of the Court related to 
the merits of the case. It is olear, there- 
fore, that the District Judge had no jurisdic- 
tion to. sat aside the decree of the Court 
under section 562, C. P. C. Apart, however, 
“from this. circumstance, it is clear that tiie 
decision of the District Judge is erronéous on 


the merits. Section 52 of the Bengal Tenanoy. 


Act is not exhaustive. - 
Broughton (1); Matungint Dassi v. Ram Dus 
Mullick (2). No doubt sedtion 52 provides 
that, when a tenant proves by maasnrement 
that he has lost possession of a portion of 
the land for which he has previously paid 


Dintarini Dasi v. 


-rent, he is entitled to a reduction of the rent. ° 


That, however, does not show that claim for 
abatement of rent may. not be otherwise 
erntablished. In the case before ns, in view 
of the result of the previous litigation þe- 
tween the-plaintiffs on the one hand and 
the fifth defendant on the other, there is no 
room for controversy that the plaintiffs have 
. been dispossessed of a portion of the land 
comprised in their tenancy by a person 
claiming under a title paramonnt. If so, it 
is obvious that they are entitled toa reduc- 
tion of the rent [Brojo Nath Paul Chow- 
dhury v. Hira Lal Paul (8): Gopanund Jha 
v. Lalla Gobind Pershad (4); Imambandi Be- 
dum v. Kamleswart Pershad(5) |. As there 
wns no snggestion in the Court of first 
instance that the lands sbould be measured, 
the Afunsif properly allowed a redtbtion 


in the proportion of the area lost to 


(1) 3C. W. N. 225. 
(2) 70. W N.98. 


(3) 10 W. R. 120; 1 B. Ta R. A. C. 87, 
(4) 12 W. R. 109., 
(8) 21 ©, 1005 ; 21.1, A, 118, 
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the total. area. In fact, the plaintiff 
were entitled to proceed on the basis of the 
sale certificate, the entries in which must 
have been made upon the strength of the 
information contained in the plaint of the 
rent snit instituted by the landlords against 
their tenant. 

The result, therefore, is that this appeal 
must be allowed, the order of the District 
Judge set nside and the decree of the Court 
of first instance restored with costs throngh- 
out, 

Appeal allowed, 





CALCUTTA HIGH COURT. 
Srooxp Civit APPEAL No. 1778 or 1907. 
April 5, 1919, 


. Present :—Mr. Justice Brett and Mr. Justice 


Sharf-ud-din. 
FELARAS ROY ano otaers—Derexpantrs— 
APPELLANTS 
versus 
BAGALANAND BANERJEE—PLAINTIPF 


AND OTHERS— DEFENDANTS—RESPONDERTS. 

Hindu law-—- Widow, airenation by—Legnl debt— 
Payment of exact amount of debt—Sale for anore than 
that amount—Setting aside sale. 

A sale by a Hindu widow cannot be set aside upon 
paya of the amount which it was necessary for 
e widow to raise to pay off n legal debt, simply be- 
cause the property sold was not sold for a sum which 


‘exactly covered that debt. 


Lala Ohatra Narayan v. Uba Kunwar, 1 B. L. R. 201 
and Sugeeram Begum Y. Juddoobuns Suhaye, 9W.R 
284, followed. 

Deputy Commissioner of Kheri v Khanjan Singh, 
1L C. W. N. 474, (P. 0.); 29 A. 831; 60. L.J. 344; 
4 A. L, J. 232;2 M. L.T. 145; 17 M. Io T. 233; 9 
Bom. L, R. 591 ; 10 O. C. 117, distinguished. 


-~ Appeal from the decree of the District 
Judge of Bankura, dated May 25, 1907, modi- 
fying that of the Sub-Judge of that District, 
dated August 31, 1906. 

Babus Nalini Ranjun Chatterjee,and Khetru 
Mohan Sen, for the Appellants. 

Babus Golap Chandra Sarkar and Sarut 
Chandra Dutt, for the Respondents. 

Judgment.—tThe present appeal 
arises out of a suit brought by the reversioner 
to set aside a permanent lease bearing date the 
7th Chaitra 1294, executed in favour of the 
defendants by one Sudha Makhi Debi. widow 
of one Hangeswar Roy. Itappears that Sadha 
Makhi Debi gave the defendants n permanent. 


lease of a tank taking from them a selami of 


Rs, 125 and reserving an annual rent of . 
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eight annas only. On behalf of the plaintiff 
it is contended that the widow has no right 
to execute such a lease and that, even if the 
debt for the payment of which the lease was 
given was a debt due from her husbard, she 
could have raised the money out of the pro- 
perty by some other means. ` 

The Court of first instance was of opinion 
that the lease was brought about by fraud 
and that, on that account, it should be set 
gside. That Court secari dely decreed the 
plaintiff’s suit with costs. 

On appeal, the lower appellate Court has 
reversed the finding of the Court of first 
jngtance as regards frand and has held, asa 
fact, that the lease was n ‘bona fide transac- 
tion. With .that finding, this. Court on 
second appeal is unable to interfere. The 
lower appellate Court‘then takes into con- 
sideration the question whether there was 
any legal necessity for the lease and comes 


to the finding that, as the money was raised ~ 


for payment of the debt due from the his- 
hand of the widow, there.was sufficient legal 
necessity to justify the widow jin executing 
the lease. 
found that the debt to pay off which the Jease 
was given, amounted to Rs. 100 only and, as 
the selami taken for the lease was Rs, 125, he 
was of opinion‘that there was not sufficient 
Jegal necessity for taking this farther sum 
af Rs. 25, and that, therefore, this case was 
g proper one for the application of the 
method adopted and approved by their Lord- 
ships of the Privy Conncil in the case of 
the Deputy Commissioner of Kheri y. Khanjan 
Singh (1). ‘He accordingly passed a decree 
declaring "the plaintiff to be entitled 
to recover possession of the property pro- 
vided that he paid within three months from 
the date of the judgment to the contesting 
‘defendants such portiofs of the decretal 
amount under. judgment . Exhibit M as their 
shares in'the-lease entitled them to. 

The defendants lave appenled and, after 
hearing the learned pleaders on both sides, 
we think that the appeal should be decreed. 
We are of opinion that this is not a case to 
which the decision of their Lordships of the 
Privy Conncil, referred to sbove can have 
any. application, 
was sold in order to discharge a debt of over 

(10) 110. W.N. 474; 20 A. 831: 5 0. Th 


Je 344; 
4 A L J. 232; 2M. D. T. 145; 17 AL. L. J. 233; 9 
Bom: Ty R. 69L; 10 Q, ©, 117 (P, “O), 


F 
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The District Judge, however,- 


In that case, the property. 


-~ {1910 


Rs. 7,000, due from the husband of the 
widow and also for a fresh loan of over. 
Rs. 7,000 for the benefit of the widow. On 
2 suit by the reversioner, their Lordships 
held that: the sale could not be maintained 
but that, as the sum of over Rs. 7,000, kad 
been baler for the discharge of a legal: debt - 
due from the estate of the*husband, the 
vendees would be entitled to recover that 
sum fromthe estate. The present cise is 
different. It has been held by this Gonrt 
in the. cases of Lala Chatra Narayan v. Vba 
Kunwari (2) and Sugeeram Begum v. Jud- 
‘doobuns Suhaye (3), that a sale, such as the 
present, cannot be set ngide agon payment 
of the amount which it was necessary for 
the widow to raise to pny off a legal debt, 
simply because the property sold was nct 
sold for a sum which- exactly ` covered 
that debt. It would manifestly be impossible 
and possibly prejudicial to the interest of the 
estate, if the widow were to be held to be 
bound in every instance to sell property for 
payment of a debt due from her husband for 
exactly the sum due to the creditor. And we 
are of opinion that their Lordships of the . 
Privy Council did not intend to lay down 
any such rale. We accordingly decree the. 
appeal, set aside the judgments and decrees’ 
of both the lower Courts and direct that’ 
the plaintiff’s suit be dismissed. The ap- 
‘pellants are entitled to their costs i in all the 
Courts. 

! 4 Appeal allowed. 





CALCUTTA HIGH COURT. 
Secoxp Civic AppraL No. 2177 or 1907. 
April 20, 1910. 
Present:—Mr. Justice Brett, and 
; Mr. Justice Sharf-ud-din. 
sri ADWAITANAND TIRTHOSWAMI—. 
PLaintipe—APPRLLANT’ 
PeTSUus 
BASUDEO NAND AND OTABRI— DEFENDANTS 
— RESPONDENTS, 

Court, inherent power of—Order made by misrepre- 
sentation and mistake—-Power to cancel—Qivil Proce- 
dure Code (Act F of 1908), s 161. 

Where a Court dismissed a suit for default onder 
misreprosentation and by mistake: Held, that it had 
inhorent power to enncel that order as soon it wns 
apprised ont of the fact, and to the snit. 

Udit Ohobey v. Rashika Prasad Upadhya, GC. LJ, 
662, 3 M. P. T. 41, followed. 


car 
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KARNAM VENKATAKRISHNA PILLAI Y. APPANNA MUTHIYALU REDDY, 


Appeal from the decree of the District 


~ J udge of Cuttack, dated August 3, 1907, re- 


versing that of the Deputy Collector of 
Khurda, dated March 11, 1907. 
4 Babus Dasarathi Banyal and Amarendra 


_ Nath Bose, for the Appellant. 


Babus Provash Chundra Mitter and Susil 
Madhab Mallik, for the Respondents. 

Judgment.—This appeal is against 
the judgment and decree of the lower ‘appel- 
late Court setting aside the judgment and 
decree of the Deputy Collector. 
on which the lower appellate Court has set 
aside the judgment and decree of the Court 
of first instance are purely technical. It 


appears that the 24th October 1906 was, 


fixed as the date for the hearing of the case 
and that on that date the Deputy Collector 
was absent from the head-qnarters in camp. 
On the 16th October, the plaintiff-appellant 
put in an application through his agent pray- 
ing that the case might be postponed as he 
had not been able to obtain certain necessary 
papers. That application was forwarded to 
the Deputy Collector in camp and was placed 
before him on the 24th October. “On that 
date, however, the plaintiff and the defen- 


dants faled to appear and the Deputy Col- . 


lector, apparently on the representation of 
the two mukhtears who were not employed 
in the case that no one on behalf of the plain- 
tif was present, struck off the case and dis- 
missed it for default. Almost immediately 
‘afterwards, as appears from the order-sheet, 
the son of the agent of the plaintiff appeared 
and stated that he had been directed -by his 
father to appear and to ask that order might 


be passed on the application which had been . 
- presented on the 16th October 1906. The 


, Deputy Collector, on receipt of this informa- 
* tion, held that his previous order dismissing 
the suit was the result of misrepresentation 
and: mistake, cancelled his order and postpon- 
ed the case for hearing to another date. The 
case was afterwards taken up and evidence 


‘recorded and the suit was decreed in favour 


of the plaintiff. From the judgment of the 
Court of first instance it appears that no ob- 
jection was taken during the trial to the 
cancellation of the order of dismissal, which 
order had been ‘passed by mistake on the 
‘24th ‘October. But the learned District 
-Judge has decreed the appeal and set aside 
the judgment and decree of the Court of 
‘first instance. on the ground that that 


4 


-ds wrong in the view he has taken. 
, Deputy Collector’s first order appears to have 


The grounds — 


“purposes of pro 
-of rent is ascertained by the final decision of the 


Court had no authority after it had once 
dismissed the suit to revive and hear it. 

In our opinion the learned District Judge 
The 


been passed under the influence of misrepre- 
sentation and by mistake. It was cancelled 
on that aceount by the Deputy Collector 
almost immediately after it had been pass- 
ed. In our opinion the Deputy Collector 
had full power under the law and in the 


‘circumstances to cancel the order and to try 


the suit. The same view has been taken 
by this Court in the case of Udit Chobey vw.. 


_ Rashika Prosad Upadhya (1). 


. We set aside the judgment and decree of 


‘the lower appellate Court and direct that 


the appeal be sent back to that Court in 
order that it may be disposed of in accord- 
ance with law. 

We make no order as to costs. 

The Court-fees paid by the appellant will 
be refunded to him. 


Appeal allowed, 
(1) 60L 7. 662; 3 MLL. T, 41. 


MADRAS HIGH COURT. 
Seconp Orvis APPREAL No. 759. or 1908. 
April 6, 1910. 
Present :-——-Mr. Justice Sankaran Nair and 
Mr. Justice Krishnaswami Aiyar. ` 
KARNAM VENKATAKRISHNA PILLAI 
~~ APPELLANT 
“verse” 
APPANNA MUTHIYALU REDDY 
AND ANOTHER—~-REKPONDENTS. 

Rent Recovery Act (Mad. VIII of 1865), s. 3—Ascer. 
tainment of rent by Osi Court—Ismitation—Attach- 
ment under summary proceas—-Attachment for a larger 
amount than due, validity of. 

In proceedings under the Rent Recovery Act, the 
atti of rent is in suspense so long as proceedings 

ponding before the Collector and on appeal from 
him ators the Civil Courts and’during that period 
no arrear of rent can be said to be due within the 
meaning of the Limitation Act. The rent becomes 
due under section 2 of the Rent-Recovery Aot for 
ceedings under the Act whenthe rate 


Civil Court. 

An attachment made for a larger amount than 
due is valid to the extent of the amount actual. 
ly due, . 

Second appeal against the decree of tha 
District Court of North Arcot, in Appeal Suit 


No. 285 of 1907, ee against the degic 
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sion of the Court of the Head Assistant 
Collector of Nerth Arcot, Ranipat Division, in 
Summary Suit No. 106 of 1907. 

Judgment.—in this case the tenant 
did not accept the Patta tendered and the land- 
holder, therefore, was entitled to proceed by 
summary suit before the Collector to enforce 
acceptance of the Paéta and in such a suit it 
is for the’Collector to settle the terms of the 
tenancy.’ It has been decided by the Judicial 
Committee that so long as proceedings are 
pending before’ the Collector and on appeal 
from him before the Civil Courts, the rate of 
rent is in suspense and, therefore, no arrear of 
rent can be said to have been due within the 
meaning of the Limitation Act. This coneln- 
ion if based upon a consideration of the sec- 
tions of Rent Recovéry Act. For the same 
reasons we hold that the rent became due 
under section 2 of the Rent Recovery Act for 
purposes of proceddings under the Act when 
the rate of rent was ascertained -by the final 
decision of the Civil Court. There is, there- 
fore, no bar ander that section. 

It is argued that the attachment is , bad as 
it was for a larger amount than what the Dis- 
trict Judge held tobe due. It has beenheld by 
this Court in recent cases that the attach- 
ment is good for the amount actually due. 
The case of gale stands on a different footing 
The case before 
ue is only one of distraint, not of sale. 

The second appesi is dismissed with costs. 


. l Anpan: dismissed. 


= me mt n w 





ALLAHABAD HIGH COURT. 
‘Finer Cvit APPBAL No. 306 or 1908. 
April 5, 1910. 

Present:—Mr. Justice Richards and 

; Mr. Justice Tudball. 

.. Tue SECRETARY or STATE vor INDIA 
iw COUNCIL-—Derenpsant—AppELLANT 
versus 
‘Musammat SHAMAN TAWAIF—PLAINTIFY 
— RESPONDENT. 

 Hundu Law—Succession— Stridhan—Sister’s daughter 
whether hetr—Ramjani prostitutes—Adoption of danc- 
sng girl—Custom—Immoral pracitcea—Traming up a 
girl as a prostitute—-Nochi, meantng of-—Oral Wul— 
Proof—Burden of proof. 

A gisters daughter is not an heir to the stridhan 
ofa Hindu female; still less can an illegitimate 
daughter of the sister of a deceased prostitute succeed 
to her estate as her heir,! 

Among prostiiutesof Remjani class therc is no 


a 
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custom asto the adoption ofa girl in the absence 
of an issue. 

A-practico under which a prostitute, who has 
no daughter, may obtain a girl either from a mem- 
ber of her own caste or from outside, train her up 
asa prostitute, and leave her to sugceed to her pro- 
perty, is an immoral practice. 

A nochi isa girl whom a prostitute keeps" and 
trains up with a view to her becoming a prostitute. — 

In the case of an oral Will the orus les very 
heavily on the person setting up the Will to prove - 
not only the factum of Will, but the very words used 
by the testator. 


First appeal from the decision of the 
Additional Subordinate Judge of Benares, . 
dated 14th July, 1908. 

Mr. Ryves, (with him Mr. Ghulam Mujlaba), 
for the Appellant. 

Pandit Sunder Lal, (with him. “Dr. ej 
Bahadur Sapru), for ihe Respondent. 


Judgment.—tThis appeal arises «out 
of a suit in which one Musammat ‘Shaman 
Tawaif, a dancing girl, seeks to recover from 
the Secretary of State a certain sum of 
money representing the value of the movable 
and. immovable property. left by one 
Afusammat Ganeshi also a dancing girl. The 
plaintiff alleges in her plaint that from the 
time of the death of her parents, Mtsammai 
Ganeshi kept her with her, maintained her 
and trained berin the art of singing and 
dancing at her own expense dnd- by reason 
of lovedeclared her,the plaintiff, to be her 
successor and executor in respect of the 
whole of her property and that she also 
performed the funeral ceremony of Musammat 
Ganeshi. In paragraph 5 ofthe plaint the 
plaintiff says: “according to law and custom 
the plaintiff is the lawful heir of the whole 
of the movable and immovable property 
left by Musammai Ganeshi deceased which 
was her special stridhan. The plaintiff is, 
entitled to get the whole of the property 
left by the deceased ‘also’ because Musammat 
Ganeshi deceased took her in adoption from 
her childhood and maintained her as her own 
daughter and appointed herto be hersuccessor.”’ 
It appears that the plaintiff was the daughter 
of one Musammat Alichi, a sister of Musammat 
Ganeshi. Alichi seems to have been the kept ` 
woman of some man and not to have carried 
onthe profession ofa prostitute in the same 
manner as’ her sister Musammat Ganesh], 
The Court below decreed the plaintiff’s claim 
and the present appeal is preferred on be- 
half of the Government on a number of 
grounds. In this Court the plaintiff’s claim 
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has Been based, first, on the ground that as 
‘the natural dang kos of Musammat Alichi the 
plaintiff is the heir to the property left by 
Mnsammat Ganeshi; secondly, that there 
exists a custom amongst the Ramjani class 
of prostitutes that a prostitute,in the absence 
of issue of her own, may adopt a girl as 
her daughter and that after adoption the 
latter acquires ‘all rights of a: legitimate 
daughter and as such is entitled to the 
property of the adoptive mother on the latter’s 
death; thirdly, the plaintiff- claims that 


Musammniat Ganeshi bequeathed her property: 


_to the plaintiff by a Will. The Government 
Advocate maintains that the plaintiffas the 
illegitimate daughter of Musammat Alichi is 
not the heir of Musammat Ganeshi; secondly, 
that no custom was proved by evidence and 
that even if such custom were proved, it con- 
travenes the provisions of section 373, Indian 
Penal Code, and that in any event it is im- 
moral. Lastly, that there was no evidence on 
which the Court could possibly. hold that 
Musammat Ganeshi had made a will in 
favour of the plaintiff. 

As to the first ground on which the plain- ` 
tiff bases her claim, namely, that- she is the 
heir on account of the relationship, which 


existed between Musammat Ganeshi and his ` 


natural mother Musammat Alichi, we think 
that the plaintiff's claim fails. We have been 
referred to no authority that a sister’s daughter 
ig an heir to. the stdhan of a Hindu female. 
Even if we treat Musammat Ganeshi as a 
Hindu maiden (which certainly she was not), 

no authority has been quoted that a sister's 
daughter would be an heir to her estate. 

Much less is there any authority that the 
illegitimate daughter of the sister of a de- 
ceased prostitute is her heir. 

We proceed now to deal with the question 
of the alleged custom. It is noteworthy 
that in the plaint no specific custom is al- 
leged. Inthe paragraphs we have quoted the 
plaintiff alleges merely that she was kept, 
maintained and taught by Afusammat Ganeshi 
aad that according to law and custom she 
was the lawful heir, adding the words that 
“ the plaintiff is entitled to get the whole of 
the property left by the deceased also because 
Musammat Ganeshi deceased took her in 
adoption from her childhood.” It would thus 
appear that adoption.was by no means the 
chief basis of the plaintiff’s claim. The form 
of pleading rather suggests an after-thought, 
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that he is a chaudhri of the dancing girls. 
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In this Gonit the learned Pandit on behalf of 
the plaintiff-respondent puts forward as the. 
alleged custom, a custom amongst the Ramjani 
‘prostitutes to adopt’ a girl in the absence 
of issue of. her. own and that us result 
of the adoption the girl succeeds to the 
property of the deceased prostitute as her 

daughter. A number of witnesses depose 
to the fact that some sort of a ceremony 
was gone through and ‘that Musammat Alichi 
took the plaintiff and placed her in the lap 

‘of Musammat Ganeshi. Most of the witnesses 
were women belonging to the same class as 

the plaintiff and the deceased Musammat 
Musummat Maina speaks, of the 
adoption. She says that persons were invit- 
ed and that dancing, singing and recitations 
were performed. She says: in the absence 
of any issue, a girl is adopted. This is an old 
custom. After an adoption the girl is entitled 
toall the property”. Narayan Prasad states 
He 
says that he was present at the adoption 
which is practised amongst his community. 

He says that the custom of adoption prevails 
amongst the Ramjanis. The next witness is 
one Jawahir a prostitute. She says that when 
a Ramjani dancing girl has no issue, one 
whom she adopts or one whom she brings up 
asa nochi becomes owner of her property, 
provided she is under her control. She then 
goes on to say that she inherited the property 
of two prostitutes named Chunni and Munni, 
that they brought her up and they adopted 
her. We may mention here that a nochi is a 
girl, whom a prostitute keeps and trains up 
with a view to her becoming a prostitute. The 

witness Ramdhari deposes to the fact of the 
plaintiff's adoption. As to the alleged custom 

he says: — Amongst us a person, who remains 

at the vestibule and perpetuates the name 

of a family is entitled to property. ” This 
means that any one who remains after 
the death of a prostitute, carrying on the 
profession in the place where the deceased 
carried it on, perpetuates her name and 
succeeds to the property. He goes on to say 
that an unworthy daughter gets nothing and 
that & girl who is adopted and a nochi are on 
the same level and havean equalright with 
a prostitute’s own daughter. He mentions a 
number of instances of prostitutes who suc- 
ceeded to the gaddss, that is, the sitting places 
of the deceased prostitutes. He says that he 
knew one Tote a prostitute and that Bhagwati 
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received her property, but he cannot say 
whether the latter was adopted by Tota or 
was merely a girl thatshe kept with her. 
We may note here that the evidence of the 
witnesses Jawahir and Ram Dhari is by no 
means consistent with the custom stated by 
the learned Pandit in this Court. Their 
evidence, on the other hand, is very muchin 
keeping with the vague statements contained 


in the plaint; which we take to amount 


to little more than this that thereis a prac- 
tica amongst prostitutes of this class that any 
girl whom they take into their house and 
teach the art of dancing and singing takes 
the property Which they may leave behind- 
them. The witness Balkishan, no doubt, says 
that the adopted daughter takes all. He also 


speaks to the fact cf the adoption of the °° 


plaintiff and to a declaration by Alusammat 
Ganeshi made at the time to the effect that 
upon her death the plaintiff should have all 
her property and perpetuate her memory, 
The witness Baldeo says thata girl may be 
adopted and that she need not necessarily be- 
long to the same caste, but that if adopted 
she takes everything. Buddu says that he 
remembers the adoption of the plaintiff and 
that in the brotherhood a girl adopted takes 
the entire property. The evidenceof Musammat 
Jankiig very much lke the evidence of the 
last two witnesses, except that ina moment 
of forgetfulness, she speaks of the plaintiff 
as having been a nocat of the deceased, 
showing how little distinction apparently 
exists between the so-called adopted daughter 
and n nochi. Musammat Patti another pro- 
stitute speaks as to the custom. She says 
thatit is a very old custom and she gave her 
daughter in adoption to one Pyare. When 
Pyare died 
and the property of Pyare. Musamomnat Maina 
deposes as to the adoption of the plaintiff, 
_ although she was not present. She says that 
* if girls were not adopted, the lineage of her 
caste would not continue. In our opinion 
the. evidence does not establish the custom 
stated by the learned Pandit. It establishes 
no more than the fact that certain practices, 
by no means universal, exist amongst this 
class as to succession under which a prosti- 
tute who has no daughter either obtains a 
girl from another member of the caste or from 
outside the caste, trains her upas a prosti- 
tute and the rest of the brotherhood acquiesce 
in her remaining in possession of the gaddi 
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she took back her daughter ~ 


and any property the deceased may leave. In 
our opinion, a practice of this kind would 
clearly be immoral. Itis unnecessary for us 
to express what our views might be ifa 
custo. was proved by proper evidence under 
which a member of the prostitute class 
might adopt asa daughter a girl belonging 
to the same class simply to succeed as heir 
to her property. The practice in the present 
case, ag shown by evidence, is simply one for 
the furtherance of immorality Ganeshiac- 
cording to plaintiff's own statements, from 
the time of the death of her parents, trained 
her in the arb of singing and dancing. This 
training could only be with a view to her be- 
coming a prostitute, which, as a matter of 
fact she now is. 

It only remains now to deal with the al- 
leged Will. Thismatter was not very seriously 
pressed by the learned Pandit. In our opinion 
the vague statements made by the witnesses 
as to what occurred at the time of the 


‘alleged adoption are totally insufficient to 


establish an oral Will. In the case of an oral 
Will of this description the onus lies very 
heavily on the person setting up the Will to 
prove not only the fact but the very words 
used by the deceased. There were certain 
‘other matters raised in the memorandum of 
appeal'in respect of limitation. Having re- 
gård to the view we take of matters already 
dealt with, it is unnecessary for us to go into 
these questions. We accordingly allow this 
appeal, set aside the decree of the Court 
below and dismiss the plaintiff’s suit. Under 
the circumstances we direct the parties to 
bear their own costs in both Courts. 
Appeal allowed. 


MADRAS HIGH COURT. 
Letters Parayt ApPPrAL No. 158 or 1609. 
March 16, 1910. 

Present:—Mr. Justice "Miller; Mr. Justice 
Munro and Mr. Justice Abdur Rahim. 
Tar OFFICIAL ASSIGNEE or MADRAS 

——-APPELLANT 


VETEUS < 
Tar SOCIETY ror rae PROPOGATION of 


TRE GOSPHL— RESPONDENTS. 

Banker and customer—Deposit-—Agreement by 
Banker to purchase Government promissory-notes— 
Failure of Bank—Trust. 

A and Oo., Bankers, agreed to purchase Government , 
promissory-notes for an’ amount “held by them in des 
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‘posit ‘on-behalf of the respondents, but before they 
could do so, they suspended payment: 


Held, that no fiduciary relation was created go as ` 


to entitle respondents to claim return of the de- 
posit. 

Inpprian’s Case, (Letters Patent Appeal No. 188 of 
1909), followed. 


Appear under gection 15 of the Letters 
Patént against the judgment dated the 28th 
Septem ber 1909 of the Honorable Mr. Justice 
Munro, in Original Side Appeal No. 68 of 
1908, presented against the order of the 
Court of the Insolvency Commissioner, dated 
10th November 1908, in Petition No. 181 of 


1906. 

4 Judgment. 

-Miller, J.—This case is on all fours with 
_ Inpprian’s case (1). The. money was not 
paid in by the society -for any special pur- 
pose. Messrs. Arbuthnot and Company owed 
the society Rs. 5,000 and promised to buy 


for them Government promissory-notes but 


before they did so, they suspended payment. 

Here as in Lupprian’s case (1), I find no- 
thing more than a promise to buy out of the 
funds of the Bank the securities which the 
society desired to purchase. 

I think the appeal must be allowed with 
costs throughout, 

Munro, J.—For the reasons given in my 
judgment in Lupprian’s Oase (1), I agree to 
the proposed order. — 

Abdur Rahim, J ,~-I agree. 


Appeal allowed. 
es Letek Patent Appeal No, 138 of 1909. 
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MADRAS HIGH UOURT. 
Lerrers Parenr Arrear No. 141 or 1909. 
March 16, 1910. 

A _ Present:—Mr. Justice Miller, 
Mr. Justice Munro and Mr. Justice 
.Abdar Rahim. 

Tye OFFICIAL ASSIGNEE or MADRAS 

~ —APPBLLANT 
1678148 
KRISHNA BHATT A—Respoypsnr. 

Banker and Customer— Deposit for a term—Non- 
renewal of deposit after the expiry of the term—Agree- 
ment against charging interest till renercal—Failure of 
Bank — Demand of amount deposited —Truat, 

A and Co, bankers, held a certain sum in fixed de- 
posit and one of the conditions was that after 
the expiry of the term the deposit was not to bear in- 
terest till it was renewed. The depositor demanded 
return of the amount after the expiry of the term 
but before re-payment was made, A. and Sapan 
failed; 


f - 


Held, that A and Oompany did not hold the amount 
in trust for the depositor after the expiry of the 
term and that the mere fact that the latter demanded 
payment did not transform the Bankers into trustees. 

Es parte Ward, In re Custon, 8 Ch. App. 144, 
referred to. 


Appeal under Ei 15 of the Letters 
Patent against the judgment, dated the 28th 
September 1909 of the Hon’ble Mr. Justice 
Munro, in Original Suit Appeal No. 29 of 
1908, presented against the order of the 
Court of the Insolvency Commissioner, dated 
16th March, 1908, in Petition No. 181 of 
1906, 

. Judgment. 

Miller, J. Krishna Bhatta had Rs. 1,500, 
on fixed deposit with Messrs Arbuthnot and 
Company from the 17th October 19.5 to the 
17th October 1906, the conditions being that 
after the 17th October 1906, no interest 
should be payable unless the deposit was 
renewed. He sent up his deposit receipt 
in due course for’ re-payment of the 
money lent. Before re-payment was made, 
Messrs. Arbuthnot and Company failed. It 
is argued on behalf ‘of Krishna Bhatta 


“that from and after the 17th October 1906, 


the money was held by Messrs. Arbuthnot 
and Company ina fiduciary capacity. I am 
unable to find anything.in the contract, as’ 
disclosed by the evidence, to indicate that the 
relation of banker and customer came to 
an end on the 17th October 1906. As I un- 
derstand it, after that.date the money remain- 
ed as a deposit but bearing no interest till 


- re-newal, the reason being that the bankers 


were not willing to pay interest at 5 per cent. 
on loans re-payable by them on demand, 
though they would do so on loans fora fixed 
term. And I cannot see that the demand for 
repayment makes any difference. Messrs. 
Arbuthnot and Company were doubtless 
bound to re-pay and failed to do so but a cre- 
ditor cannot, it seems to me, transform his 
debtor into a trastee by demanding re-pay- 
ment of the debt. 


It-is true that the creditor might have 
directed the bankera froma certain date to 
hold the money due from them fora special 
purpose on his behalf and they might have 
agreed to do so, but’asimple demand and 
promise to re-pay the money does not amount 
to an agreement of that kind. 

I agree with Abdur Rahim, J., that cases 


like Hx parte Ward, In re Cuaion (1), have no 
(1) 8 Ch. App. 144. 


cld 


JATINDRA NATH V. GARPARAZ MRAH. 


bearing on the present case, if only for the 
reason that here the money belonged to the 
bankers : they were not the reputed owners 
- but the real owners thereof, 

I think this appeal should be allowed and 
the application dismissed with costa. 

Munro, J.—I am now satisfied that the view 
l formerly took in this case is erroneous and 
that a mere demand for payment as in this 
case could not have the effect of changing 
the pre-existing relationship of debtor and 
creditor. I, therefore, agree to the proposed 
order. E i 

Abdur Rahim, J, —I agree and have no- 
thing to add to what I have already said on 
the point, 


Appeal allowed, ` 


CALCUTTA HIGH COURT. a 
Seconp Cryin APPRAL No. 1205 or 1909. 
March 30, 1910. 

Present —Mr, Justice Mookerjee and 
- Mr. Justice Teunon. 
Rat JATINDRA NATH CHOWDHURY— 
*PLAINTIFF—-APPRLLANT 
COTEUS 


SARFARAZ MEAH AND OTHERS—D eren- 


DANTS—- RESPONDENTS. 

Receiver; suit agamst—How to be brought— 
Perinsasion of Court appointing Receiver, neces- 
sary—-Receiver to be made defendant along with 
party primarily liable Party—Receiver cannot be made 
defendant by Court of its own motion. 

A landlord has no right to maintain an action 
for rent of a tenure against his tenant after a 
Receiver has been appointed by a Court of com- 
petent jurisdiotior, in respect of the property 
over which the rent in arrenrs constitutes n 
first charge. The proper course for the landlord 
is to apply to the Court by which the Receiver 
has been appointed for an order that the Receiver 
do pay the rent, or that the landlord bo at 
liberty to proceed to enforce his right according 
to law. 

Property in the hands of a Receiver is in the 
custody of tho Court; he is not liable to sùit 
in respect of such property in any Court, except 
that of which he 18 an officer; and a Receiver 
so appointed by judicial authority cannot be subject 
to suit except with the leave of the Court whose 


officer he is, granted in the case in which he was : 


appointed. 

' Searle v. Ohoat, 25 Ch. D. 728; 82 W. R. 397; 58 
L. J. Ch. 506; Angel v. Smith, 9 Ves, 836; 7 B. R. 2145 
Aftller v. Ram Rajan, 10 C. 1014, followed. 

But tho “landlord should not sna the Receiver 
alone ; the Receiver ought to be joined as a defondant 
along with the parties who are primarily liable to 
satisfy the claim of the plaintiff,and upon whose 
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ag n party defendant, 
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~~ 


liability, if any exists,a judgment must, ‘be “finally 
entered. 

Jagat Tarini v. Naba Gopal, 
270, referred to. 

A Court cannot of its own motion add a Receiver 
ag leave of tha Conrt 
which appointed the Receiver ig essential gi make 
him a party. 


Appeal from the decree of the District 
Judge of 24-Pergannaha, dated April 30, 
1909, affirming that of the second Munsif of 
Diamond Harbour, dated November 30, 
1908. s 

Babus Sarat Chandra Rai OUhowdhury 
and Lalit Mohan Banerji, for the Appellant. 


Babus Satis Ohandra Ghose and Ani- 
lendra Nath Roy Chowdhury for the Respond- 
euts. 

Judgment. —Thbe question of law 
which has been argued in this appeal, is 
apparently one of first impression, so far as- 
the Conıts of this country are concerned, 
‘and relates to the right of a landlord to 
maintain an action for rent of a permanent 
tenure against his tenants, after a Receiver 
has been appointed by a Court of com- 
petent jurisdiction, in respect of the pro- 
perty over which the rent in arrears con- 
stitutes a first charge. The circumstances 
under which this question arises for deci- 
sion, are not the subject of controversy be- 
tween the parties. One Hanif Miah held 
a print under the plaintiffs-appellants, creat- 
ed by an.instruoment dated the 21st. Novem- 
ber 1882. Haniff died in 1907, and left as 
his heirs, the eight persons who have been 
joined as defendants to this suit. On the 
25th June 1908, the plaintiffs commenced 
the present action for recovery of the rents 
due from April 1905 to April 1908. The 
plaintiffs further prayed that a Receiyer 
might be appointed to take charge of the 
defaulting tenure during the pendency of the 
litigation. Meanwhile, disputes had broken 
out amongst the members of the family of 
Haniff, and a suit for partition of the estate 
left by him had been commenced on the origi- 
nal side of this Court. Jn that suita Receiver 
was appointed on the 17th August 1908, in 
respect of the entire estate of Haniff, in- 
clusive of the defaulting tenure. The de- 
fendants in the present litigation, there- 
upon, intimated to the Court that the Re- 
ceiver had been appointed and should be 
joined as a party defendant. The plaintiffs 
took time to consider their position, and 
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, present litigation. 
‘contention must be overruled in view of the 


3 


Vol. V1) 


JATINDRA NATH U. SARFARAZ MRAH. 


ultimately declined to makethe Receiver a 
defendant in the suit with the leave of this 
Court inthe exercise of its original juris- 
diction. The Court of first instance there- 
upon held that as the Receiver had furnished 
a security to the extent of Rs. 50,000 on the 


29th August 1908, and had taken possession : 


of the defaulting ‘tenure he wasa proper as 
well as a necessary party to this suit, be- 
cause the, plaintiffs not, only asked for the 
appointment of a Receiver in their suit, but 
would also be entitled in execution of any 
decree .made in their favour to enforce the 
same by sale of the defaulting tenure, which 
was in the custody of the Court. In this 
view, he.dismissed the suit. Upon appeal 
the District Judge affirmed this decree. The 
plaintiffs have now appealed to this Court, 
and on their behalf, ithas been argued that 
the Receiver is not: a necessary party to the 
In our opinion, this 


scope of thesuit and the effect of any decree 
therein that may be made in favour of the 


’” plaintiffs. 


As has been already observed, the plaintiffs 
ask not merely for a decree for arrears `of 
rent, but also for the appointment of a Re- 
ceiver pendente lie.” It cannot be disputed, 


‘ further, that if the plaintiffs are successful 


in the suit, they will be entitled to bring 
the property to sale,and the purchaser will 
take itfree from all encumbrances. Under 
such circumstances, the plaintiffs, as soon as 
they were apprised of the appointment of 


‘the Receiver -by this Court, were, in our 


opinion, bound to make hima party to the 
suit, and to afford him an opportunity to 
resist their claims for the’ enforcement of 


what constitutes a first charge upon the 


property in his hands. It may be conceded 
that the appointment of a Receiver does not 


‘of itself debar a creditor of the person, over 
whose estate the Receiver is appointed, from ’ 


pursning his legal remedy by action against 
such debtor, or from bringing a suit for 


“relief touching the same property, provided 


such suit does not inany way interfere with 


the possession or jurisdiction of the Oourt. 
' by whitch the receiver was sppointed. The 


reason for the limitation is obvious, because 
no decree or judgment in such -a suit can 
operate todisturb the custody of the Re- 
ceiver, or be satisfied from the property 


"in the hands of the Receiver, except through 
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‘the administering assistance of the Conrt 


appointing ‘him. The position, therefore, 
is, that the appointment of a, Receiver, does 
not affect the rights of a landlord, but be- 
fore he can exercise them effectively, he has - 
to proceed against the Receiver, and .for this 
purpose he must first obtain leave of the 


Court by which the Receiver was appointed. 


The proper course for the landlord under 


‘such circumstances, ig to apply to the Court 


by which the Receiver has been appointed, 
for an order that the Receiver do pay the 
rent, or that the landlord be at liberty to 
proceed to enforce his rights according to 
law. The principle applicable to cases of 
this description was examined by Chancellor 
Walworth in Nose v. Gobison (1) and it was 
pointed out that if the contrary view were 
taken, rightful possession of the property by. 
the Receiver might ultimately be interfered 
with, and no Court should tolerate a con- 
tempt of its authority by an attempt to 
deprive the Receiver of possession by force or 
even bya suit or other proceedings against 
him, without permission daly obtained. To 
the same effectis the decision in Martin v. 
Black (2). A similar point arose for con- 
sideration in the cases of Gooch v. Haworth 
(3) and In re Battershy (4). In the first 
of these cases, it was ruled that wherea land- 
lord wishes to distrain for rent of property 
in possession of the Receiver, the Court if 
satisfied that the legal right of distress 
was paramount to the title of the party, 
for whose benefit the Receiver was appointed, 
would allow the distress to be made. In 
the second case, it was ruled thatif leave is 
asked by a landlord to commence action for 
recovery of possession for non-payment. of 
rent, the Court im disposing of such appli- 
cation will be slow tw interfere with the 
rights of the landlord, and will only impose 
conditions, when necessary, for the benefit 
of theestate, and not likely to occasion the 
landlord any appreciable injury. To the 
same effect are the decisions in Sutton v. 
Rees (5) and Eyton v. Denbigh (6). These 
cases make it obvious that ifthe property is 


intended to be affected by the result of the 


(1) 7 Paige 613. . 

(3) 9 Paige 641; 88 Am. Dec. 574 

(3) 8 Béavan 428. - 

(4) (1892) 81 L R. Irish 73. 

(5) 9 Jur. N'S 456; 81. T. N.S. 343, 32 L J Ch, 


437; 11 W. R. 418. 


(6; 88 L. J. Ch. 74; 16 W, R. 928, 
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litigation, the Receiver ought to be made a 
party to the snit by the landlord, and for 
this purpose, leave of the Court by which 
he was appointed should first be obtained. 
Property inthe hands of a Receiver is in 
the custody of the Court; he is not lable 
to suit in respect of such property in any 
Court, except that of which heis an officer, 
and a Receiver so appointed by Judicial 
authority, cannot be subject to sait except 
with the leave of the Court whose officer he 
is, granted in the case in which he was 
appointed. Ib follows, consequently, that 
a right asserted, against a Receiver, to pro- 
perty rightfully in his hands, must ordinari- 
ly be worked ont either in the action in 
which the Receiver was appointed or in an in- 
dependent action brought duly upon the leave 
of the Court by which the appointment was 
made. Searle v. Choat (7); Angel v. Smith(8); 
Porter v. Savin (9); Miller v. Ram Ranjan 
Chakravarti (10) and Barton v Barbour (11). 
The object of the rule is to protectthe estate 
inthe hands ofa Receiver from unnecessary 
and expensive litigation, to preserve it for 
the equal benefit of those equally interested 
in its distribution, and to keep the property 
at all times within the control of the Court, 
which cannot be done if the Receiver might 
be sued without its leave or perhaps with- 
out its knowledge, in any other Court or 
jurisdiction ; much less can this object be 
gained, if decrees against the property 
were allowed to be passed without the 
knowledge and behind the back of the Re- 
ceiver. In fact, as pointed out by this Court 
in the cases of Levenia Ashton v. Madhab Moni 
Dasi (12) and Hem Ohunder Chunder v. 
Prankristo Chunder (13) (which was not fol- 
lowed on the original side of this Court in 
Jogendra Nath Gossainv. Debendra Nath Gossain 
(14)), if in execution of sucha decree, the 
property is sold without notice to the Re- 
ceiver, the sale is liable to be cancelled upon 
2 proper application to the execution Court. 
It is obvious, however, that the Receiver 
of the property of a party to htigation is 
not a necessary party, if no attempt is 

(7) 25 Ch. D. 728, 82 W. R 397; 53 L. J. Ch. 606. 

(8) 9 Ves. 336, 7 R. R. 214. 

(9) 149 U. 8. 473, 

(10) 10 C. 1014. 

11) 104 0. S. 126. 

(19) 5 Ind. Cas. 800; 14 C. W.N 


(13) 1 ©, 403. 
(14) 28 C. 127; 3 C. W. N. 90. 


.-560, 


INDIAN CASES. 


- ~ {1910 


made thereby to interfere with the right of 
the Receiver to the property interested to his 
care. In illustration of this proposition re- 
ference may be made tothe case of Janki 
Koer v. Sham Sivendra (15) where it was 
ruled that a Receiver appointed in the course 
of a mortgage suit, is not a necessary pafty 
to a suit by a creditor of the mortgagor, for 
the enforcement of a purely personal claim 
against him ; but in an action to enforce a 
lien against a specific property in which a 
Receiver is interested, he shonld be made 
a party. Thisis well illustrated by the cases 
of Denny v. Cole (16) and Flynn v. Furth 
(17). Inthe first of these “cases, it was 
pointed ont that although a Receiver is im 
one sense the custodian of the property in- 
volved in the litigation in which he is ap- 
pointed, he has such special property therein 
as to make him the representative of the 
rights of the parties in all actions or proceed-- 
ings affecting the property; and in this 
character, he is entitled to notice in all cases 
in which the parties would have been en- ` 
titled to be brought before the Court, had 
there been no Receiver. As was observed 
in Henning v. Raymond (18), the title to the 
property forthe time being and for the 
purpose of administration and disposition, 
may, in one sense, be said to be in the 
Court; the Receiver is the right arm of the 
Conrt in exercising the jurisdiction invoked 
in such cases, and he is consequently en- 
titled to be represented ina suit, the result 
of which may be to affect the property in 
custodia leges; Jagat Tarini y. Naba Gopal Ohaki 
(19). In the second case, it was observed that 
although the Receiver is a proper and a ne- 
cessary party, he ought not to be sued alone 
but ought to be joined as a defendant along 
with the parties who are primarily liable 
to satisfy the claim of the plaintiff, and 
upon whose liability,if any exists, a judg- 
ment must be finally entered [See also the 
notes to Amercian Bank v. Mac Gettigale 
(20)]. Ib cannot be disputed that under 
such circumstances the Receiver is a proper - 
party, and he may beadmitted on his own 


application to appear and defend, if the 
(15) 10 0. L. J. 23; 2 Ind. Cas. 988, : 


(16) (1900) 22 Washington 372; 79 Am, St. Rep- 
940 


(17) (1901) 25 Washington 105; 64 Pac. 904. 
(18) 85 Minn 808; 29 N. W. 132. 

(19) 84 0, 306, 6 C. L. J 270. 

(2C) (1899) 7 Am. St. Rep. 362. 
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interest which he represents renders it pro- 
per or riecessary; and he is not only a proper 
but .also a necessary party, by way of addi: 
tion to and not substitution for the parties 
"primarily responsible if the object of the suit 
is to affect a property lawfully in his charge. 
We myst consequently hold in the present 
case that the Receiver ought to have been join- 
_edas a party defendant. ` 

Tha learned Vakil for the appellants has 
suggested that, if in the opinion of the 
Court, the Receiver was a necessary party; 
the Court should have made an order 
for his joinder under section 32 of the 
Code of 1882, which corresponds to Order 1 
Rule 10, sub-rule 2 of the Code of 


1908. In our opinion, the plaintiffs were 


deliberately in default, and the Court was 
not bound to assistthem in the manner sug- 
gested. | Besides, the Court could not ofits 
own motion add the Receiver as a party 
defendaiit, when leave of this ‘Court was 
essentidl, It hasforther been suggested on 
behalf of the plaintiffs, that leave of this 
Court could not have been obtained with- 
out some delay. “ This, in our opinion, is an 
idle excuse. 


obstinancy on their part, the necessary leave 


. might have been obtained and the Receiver 


added as a party long ago so as to remove all 
objections on the ground of defect of parties. 
It is, moreover, not improbable that if the 
Receiver had been apprised of the claim of 
the plaintiffs and if-upon investigation he 
had found itto be just, he might have satis- 
fied the claim from the assets in his hands. 
The plaintiffs are, therefore, solely to blanie 


- forthe embarrassment in which they now 


found themselves. Bot as the objection 


“taken in the Courts below was one of some 


novelty, and asa fresh suit, if now com- 


‘menced, would be successfully met by the 


pléa of limitation as to a considerable portion 
of the claim, we think that the plaintiffs may 


~ well be allowed another opportunity to as- 


gert their rights ; but this can be granted 
only- by way ‘of indulgence upon payment of 
all costs to the defendants. While, there- 
fore, we hdld that the view ofthe law taken 
by the Courts below, is correct, we direct 
that if the plaintiffs deposit in this Court 


within one month from this date, the costs ` 


incurred by the defendants, here, as.well as 
in the Court of the District Judge, the appeal 
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The suit of the plaintiffs was” 
instituted nearly two years ago, and but for 
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be allowed, the deerees of the Courts below 
be set aside and the suit be ' remanded to the 
Oourt of first instance to enable the plaintiff 
to take the necessary steps to have the Re- 
ceiver addedasa party defendant. If the 
costs are not deposited within the time allow- 
ed, the decree of the District Judge will stand 
confirmed, and this appeal will be dismissed 
with costs. 
Appeal allowed, 





CALCUTTA HIGH COURT. 
Broonp Orvin ArrraLa Nos. 1830, 2121 
AND 2122 or 1907. 
April 15, 1910. __ 
Present: —Mr. Justice Brett and 
Mr. Justice Sharf-ad-din. 
GOLAB MISSER—Prarmtire— 
APPELLANT 
versus 


KUMAR KALANAND SINGH AND 
ANOTHER— DEFENDANTS— RESPONDENTS. 

Bengal Tenincy Act (VIII of 1885), ss. 60 and 106— 
Presumption of fimity of vent—Suit to establish 
right without bringing suit under s. 106, whether 
maintainable. 

Where it is proved that certain holdings of 
certain tenanta had been held at the same rents for 
periods of 27, 60 and 57 years respectively, and there 
was no evidence to prove that any different rents had 
ever been realised : 

. Held, that, apart from any presumption under 
section 50 of the Bengal Tenancy Act, the 
status of the tenants must be held to be that of oc- 
cupanoy raryats holding at fixed rents. 

The failure of a person to institute n case under 
section 106 of the Bengal Tenancy Act for the pnr- 
pose of correcting an entry in a record of rights, does 
not debar him from bringing a regular suit to es- 


| tablish his right. 


Ramgulam Singh v. Vishnu Pargash Narain Singh, 
11 O. W.N. 48 and Troylokhya Nath Bose v. Macleod, 
28 C. 28, followed. 


Jogendra Nath Roy v. Krishna Pramada Dasee, 35 C. 
1018; 12 C. W. N. 1082, 80, L. J. 822, dissented from. 


` Appeals from the decrees of the District 
Judge of Purneah, dated June 25, 1907, re- 
versing that of the Sub-Judge of that District, 
dated February 9, 1907. 


Babu Joy Gopal Ghose, for the Appel- 
lant. 

Babus Umakali Mukherji and Satlendra 
Nath Palit, for the Respondents. 

- Judgment.—tThesethreeappealsarise 
out of three suits brought by the plaintiffs- 
appellants to have it declared that their status 
as tenants was that of occupancy ratyals 
holding at fixed rents. In the record-of-rights 
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which has been prepared in respect of their 
village, they had been entered as tenure- 
holders without fixity of rents under the 
defendants. ' 

In support of their claims in the three suits, 
plaintiffs filed a number of rent receiptr and 
adduced oral evidence. ‘The defendant adduced 
no evidence. - 

The Court of first instance found that 
the plaintifs had proved by satisfactory evi- 
dence that the holding in the first suit had 
heen held at an uniform rent since 1879, that 
the second holding had- been similarly held 
since 1847 and the third since 1853. Fixity 
of rent having been proyed in the case of each 
holding for upwards of 20 years; the Subordi- 
nate Judge held that the presumption under 
section 50 of the .Bengal Tenancy Act would 
arise and that each must be eonsidered as 
held ata rent fixed in ‘perpetuity. He ac- 
cordingly decreed all the three suits. 

On appeal the District Judge has reyersed 
the judgment and decrees of the Subordinate 
Judge and has dismissed all the three suits 
holding, on the authority of decisions of their 
Cow tin the cases of Taran Krishna Bhonmiec 
y, Messrs. Robert Watson & Oo., (1) and Sarat 
Chandra Ghose v. Shyam Chand Sinha (2), 
that as the suits were not brought under 
the provisions of the Bengal Tenancy 
Act, the presumption under section 90 of 
that Act could not be held to have arisen. ~ 

Plaintiffs have appealed, and in support 

of the appeal it has been argued that the 
lower appellate Court erred.in lawin hold- 
ing that the decision of the ‘Court of first 
instance was based wholly on the presump- 
tion arising under section 50 of the Bengal 
Tenancy Act. There was evidence to prove 
that the rent had all along been paid ata 
fixed sum yearly and it was contended that, 
even if the provisions of section 50 of the 
Bengal Tenancy Act could not be taken. to 
apply directly, still the Court was justified 
in accepting the principle laid down in that 
section as a useful guide in determining 
whether or not the holdings were at rents fixed 
in perpetuity, Nunda Lal Gossamz v. Atarmont 
Dassi (3). 
"In onr opinion the decision of the- District 
Judge on this point cannot be maintained. 
Theonly question raised was whether the 

(1) 10 O, W. N. Ixviii. 


(2) 10 C. W, N. 980. 
_ (8) 120, W. N, 482; 36 C. 763. 
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holdings were at rents fixed in perpetuity or 
not. The plaintiffs proved that the holdings 
had been held at the same rents for periods 
of 27, 60 and 57 years respectively. There 
was no evidence to prove that any differ- 


ent rents had ever been realized. On this- 


evidence, apart from” any presumption 
under section 50 of the Bengal Tenancy Act, 
weare ofopinion that the Court of first in- 
stance was justified in holding that the status 
of the plaintiffs was that of ` occupancy, 
ratyats holding at rents fixed in perpetuity, 
We hold, therefore, that on this ground the 
judgment and decrees of the lower appear 
Court should be set aside. 

On behalf of the respondents, however, 4 
point has been taken which was never 
raised in either of the lower Courts, namely, 
that these suits for declaratory decrees were 
not maintainable by the plaintiff as he had 
failed at the time of the preparation of the 
recoid-of-rights to avail himself of the 
special procedure provided by section 106 
of the Bengal Tenancy Act for the amend- 
ment of the entries relating to the holdings 
in the record of rights. In support of this 
contention the decision of this Court in the 
pase of Jogendra Nath Roy v. Krishna Pramada 
Dasee (4) is relied on. We may observe 
that the decision referred to is opposed to the 
view taken by this Court in the cases of 
Ramgulam Singh v. Vishnu, Pargash Narain 
Singh (5) and Troylokhyu Nath Bose v. M.N. 
Macleod (6). 

Had the decision of these suits in, the 
lower Courts turned on this point, we 
should have felt constrained to refer these 
cases to a Fall Bench, We are unable 
to accept the view taken in the case of 
Jogendra Nath Roy v. Krishna Pramada 
Dasee (4) that the failure of a person 
to institute a case under section 106 of 
the Bengal Tenancy Act for the purpose 
of correcting an entry in & record-ef. 
rights debars him from bringing a regular 
suit to establish his rights. Jf no case 
has been brought and decided under that 
section, the entry in the record of righta 
at most is presumed to be correct but, 
the presumption is rebuttable and the 
entry does not amount toa final adjudica- 
tion of the rights of the parties. This 

(4) 35 O. 1013; 12 C, W. N, 1992; 8 O. L. J. 322. 

(5) 11 C. W. N. 48. 

(8) 28 0,28. 
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indeed ia ẹ view taken by this Court-in 
the other decisions to which we have re- 
- ferred. In fact the decision relied on by the 
‘appellants does not appear to have been 
followed.- 

Jn. the present uppeals the point is 
< _ raised in this Court only and as we hold 
‘that there is no substance in it and 


as the decisions of the lower Courts~ do’ 


not rest on it, we see no reason to do more 
“than to hold that the point fails. 


The three appeals are, therefore, decreed 


with costs: the judgment and decrees of the 
lower apvellate Court are set aside and those 


of the Court of the first instance restored. 


The appellants are entitled to their costs 
from the respondents in all of the Courts, 
Appeals allowed, 


Wi 





ALLAHABAD HIGH COURT. 
First CIVIL APPRAL From Orver No. 79 
or 1909., 

April 1, 1910. x 


Pai -—Sir George Knox, Kr., Judge, and 


Mr. Justice Karamat Rasam; 
Nawab MOHAMMAD IBRAHIM KHAN © 
. PLaAINTIPF—APPRLLART 


VETBUB 
AHMAD SAID KHAN AND ANOTABR— 


DEFENDANTS— RESPONDENTS. 

Muhammadan Law (Ilanafi)—Wagf—Diapute about 

succession fo Tawlietship cannot be referred to arbi» 
tration—Award—Ctvil Procedure Code (Act V of 1908), 
s. 92, Sch. IT, 8. 20—Application to file award—Juria- 
diction of Court—Public and private charity—Preroga- 
tive of the Croton. 
_ A wagf of property by a Muhammadan to defray 
the expenses of the poor, the fagis, the orphans, 
the ueedy and the indigent and to defray the ex- 
penses of other good deeda creates a trust for 
public purposes ofa charitable nature. 

- Commissioner of Income Ta» vw. Pemeal, es A.0. 
541; 6L L.J. Q. B. 266; 68 L. T. 621;65 J. P. 808, 
„referred to. 

The term charity under the Hanafi law has a 
more general import than uncer the English Law: 

Meer Mahomed Isval Khan v. Sashtt Churn Ghose, 
19 O. 412, referred to. “ 

It is the prerogative ofthe Crown to protect the in- 
“terests of infants, lunatics and charities. 

Attorney General v. Brodie, 4 M.I. A, sen, re- 
ferred to. 

The appointment of a mutwalli to waqf oe 


~ in the absence of anything in the deed of wag/, 


rests with the gam. 

Muhamad Sabw v. Muhamad Alt, 18. D. A. 17, Ad- 
rocate General v. Fatima Sultani Begum, 9 B. H.O. R. 
19, referred to. 

A dispate regarding succession to the trusteeship 


of a public charity cannot be ee to A 
Therefore, a dispute as to the right to succeed to 
the Tawliet (trusteeship) of a agf cannot be settled 
by referénce to arbitration. If such reference is 
made and an award is given, the Court has no 
jurisdiction, under section 20, Schedule II of the Code 
of. Civil Procedure, 1908, to enrerbain an applicn- 
tion to file such award. 

- Raghubar Dayal v. Kesho Raman, 11 A, 18; Latif- 
unnisa Bibi v, Nasirun Bibi, 110. 38; Neti Rama Jogtalt 
x. Vencata Charulu, 26 M. 450; Str Dinsharw Manik) 
Pett’ v. Sir Jamesetji Jeeja Bhoy, 33 B. 509,11 Bom, 
L. R. 85;5 M L. T. 801;2 Ind Oas 701, referrod io. 
~- Budree Das Mukim v. Chunm Lal Johurry, 88 O. 789; 
10 0. W: N. 581, distinguished. 

It is not a universal proposition that whenever 
a suit can be instituted ina Oivil Court the sub- 
ject-matter of that suit can also be referred to arbi- 
tration. An arbitrator is a tribunal chosen by the 
consent of parties and unless: the law allows 
them to choose such a tribunal in respect of 
certain classes of cases, they have no power todo so, 


First appeal from an order of the Subordi- 
nate Judge of Moradabad, dated 12th June 
1909, 

Dr. Tes Bahadur Sapru, (with hit Mr. 
Abdul Majid), for the Appellant. 

Mr. Ghulam Mujtaba, (with him Mr. 

O'Conor}, for the Respondent. 

Judgment.—tThe following series: 
gical table will show the relation of the 
parties:— 

GHULAM CHISHTI KHAN 





| ) 
Abdul Karim Ibrahim Khan. Abdul Majid 
: ae ° Khan. 
Ahmad Said 
Khan. 


Gulam Chishti Khan by his Will, dated LOth 
Safer 12814 Hijri, corresponding to the 16th 
June 1867, created a wagf of certain 
immovable property “to defray the expenses 
of the poor, the fagirs, the orphans, the needy 
and theindigent, andtodefray the expenses 
of other good deeds’. Regarding the 
trusteeship of the endowment, he inhis Will 
said: “I covenant that as long as I am alive 
I shall continue to spend, with my own 
hands and of my own authority, the 
income derived from the said villages for 
the sake of God and thut after me one 
of my male descendants whois qualified 
shall continue to spend it generation after 
generation in the way and manner in which 
I was doing.” 

During his life-time, Gulam Chishti. Khan 
continued to manage thea wagf property. 
After his death his son Abdul Karim Khan 
succeeded to the trusteeship. Abdal Karim 
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Khan died on the 31st August 1903. 
Mohammed Ibrahim Khan, the plaintiff, 
Abdul Majid Khan and Ahmed Said Khan, 
the defendants, could not agree as to who 
should be thetrustee of the property. Under 
a registered agreement ofthe 19th February 
1909, the parties referred their dispute to 
arbitration. The arbitration made their 
award and the plaintiff under section 20 
Schedule II of the Code of Civil Procedure, 
applied to file the award in Court. Objec- 
tions were taken by the defendants. The 
learned Subordinate Judge, in his order dated 
the 12th August 1909, came to the conclusion 
that the award was void in law and dis- 
allowed the application with costs. The plain- 
tiff has appealed from that order to this 
Court. At the Hearing of the appeal, an 
objection was taken on behalf of the respond- 
ents that the question of succession to the 
trusteeship of such a charity, as had been 
created by the Will of Gulam Chishti Khan, 
conld not be referred to arbitration and that 
the learned Subordinate Judge, therefore, had 
no jurisdiction to entertain the application 
for filing the award in Court. This point 
“was not taken before the Court below, butas 
itis @ very important point and will affect 
the administration of charities, we granted 
permission to argue the point. 

For a satisfactory decision of the question 
raised the following points have to be 
determined. Is the charity created by the 
Will of Galam Chishti Khan a public or a 
private charity? If it is a pablic charity, 
what are the prerogatives of the Crown with 
reference to it? . 

As the term charity has been imported 
from the English Law it is desirable to give 
a definition of that term as understood in 


t 


that Law. The preamble to the Statute 43 _ 


Elizabeth O. 1V contains an enumeration of 
charitable objects. The relief of aged, 
impotent and poor people is among these 


objects. See Tudor on Charities, page 
36, 4th edition. The same author on page 
37 says: The purposes which have been held 


charitable within the language or spirit of 
this preamble, may be grouped under four 
heads (a): (1) the relief of poverty; (2) 
education; (8) advancement of religion; (4) 

(a) Morice v. Bishop of Durlan, (1804) 10 Vos 332, 
(arg), (arg), Commissioners of Income taw v. Pei mal, 


(1891) Se: 583, per Lord Macnaghten Re Foreanw, 
(1895) 4 Oh. 508: ‘Re Macduff, 2 Ch, 290; 


x 


other purposes beneficial to the community 
not falling nnder any of the preceding heads. 
These may be conveniently termed general 
public purposes. 

In the firat place it may be laid down Ag 
an universal rule that the law recognises no 
purpose so charitable unless itis of a publlo 
character (b), that is to say, a purpose must, in 
order to be charitable, be directed to the benefit 


-of the community or a section of the com- 


munity (e). The distinction between a public 


_ purpose and one which is not public is often 


fine. The principle deducible from the cases 
seems, however, to be as follows:— If the 
intention of the donor is merely to benefit 
specific individuals, the gift is not charitable 
even if the motive of the gift may be to relieve 
their poverty or accomplish some other par- 
pose, in reference to these particular 
individuals, which would be charitable if not 
so confined; on the other hand, if the donor's 
object is to accomplish the abstract purpose 
of relieving poverty, advancing education or 
religion or other purpose charitable within 
the meaning of the Statute of Elizabeth with- 
out reference to any particular individuals 
and. without giving any particular indivi- 
duals the right to claim the funds, the gift 
is charitable”, 

Lord Halsbury, L. C., in Commissioners of 
Income Tax v Pemsal (1) says: “To come now 
to the particular bequest before us, and to the 
nse of the word ‘charitable’ in the particular 
Act we are construing, I would say, without 
attempting dn exhaustive definition or even 
description of what may be comprehended 
within- the term ‘charitable purpose,’ J 
couceive that the real ordinary use of the 
word ‘charitable’ as distinguished from any 
technicalities whatsoever, always does involve 
the relief of poverty.”’ 

Applying the tests as set out above, to the 
purposes for which the endowment was made 
by Golam Chishti Khan, there canbe no? 
doubt that the wagf created a trust for public 
purposes of a charitable nature. 

If we looked at the question from the 
standpoint of the Hanafi Law, the purposes 

(b) Jones v Williamse, (1767) Amb. 651; Ommanney 
v. Butcher, (1828) T. R. 273: Goodman v. Mayor of 
8altaol, (1882)7 A C. 850. Re Christ Church Enclosure ` 
Act, (1888) 88 Ch D. 532. 

(e) Re Foreaur, (1895) 2 Oh. 504; Re Aanu, (1903) 
1 Ch 232. 

(1)(1891)A. C. 531; 61 L J. Q B. 265; 66 L. T. 621; 
56 J P. 805, 


-p. 262, Ath 
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will, no doubt, be regarded ‘charitable’ 


inasmuch as the term charity under that law. 


has a more .general import than under the 
English law. See in the case of Meer Mohamed 
Lsral Khan v, Sashit Churn Ghose (2). 

~thé purposes, for. which the wagf was 


‘made, being of the nature of a public charity, 


it is necessary tò show what the prerogative 
of theCrown with respect to such charities 
ig. We &nd it stated in Tudor on Charity, 
edition, in the 


to protect the interests, of infants, lunatics 
and charities. - In the ‘case of charities, Lord 
Elden lays ‘down the law as follows (4): 
It is the duty of the King as parems 
patriss, to protect property devoted to 
charitable uses, and that duty is executed 
by the Officer who represents the Crown 
for all purposes. On this foundation rests 
the right of the Attorney-General in - 


` such cases to obtain -by information the in-. 


terposition of a Court of Equity. This duty 
of the King falls under the direction of 


` the Court of Chancery, being part of the 


+ 


general equitable jurisdiction, and inasmuch ° 


as charitable trusts are matters which 
concern the public, it 18 one of the ‘functions 
of the Attorney General, representing the 


- King in his character of parems putrtss and 


not. by virtue of any estate or interest he 
has in the property, to institute proceedings 
for the protection of charities. ” The same 
author at page 363 says: “The proper and 
formal shape of a suit for determining ‘the 
mode in which the funds, belonging to a 
charity, should be administered wus by the. 
information of the Attorney General (e). 
The Attorney General appeared before the 
Court, not ag an ordinary plaintiff endeavonr- 
ing to obtain redress for a private wrong, but 
rather as one officer of the Crown informing | 
the Judge, another Officer of the Crown, of 


. some neglect on the defendant’s part in the 


performance of a public duty, and demanding - 
a remedy. 
was applied to a suit of this nature.” 
also the Privy Council case of Attorney 

(d) A. G. v. Brown, (1818) 1, Swenet 291; and see 
Well Beloved v. Jones, (1822) 18. and 8. 48; A. G. 


v. Compton,(1842), 1 Y. and C. C. C. 427; A.G. v. Mag- 
dalen College Oxford;(1854)18 Beav. 228,104 R.R. 442, 


(e) Per Wigren v. C. ; Governors of Christs Hospital 
y. Á, @; (1846) 5 Ha 257. 


(2) 19 O. 418 at p. 484, 


following’ 


Hence the name ‘information’ ` 
See 


General v. Brodie (8), the last portion of 
-the.head-note in which is as, follows :— By 
52 Geo. III, C. 155, Section 111, the Advocate 
General is entitled to appear and represent 
the Crown, in informations for the administra- 
tion of charitable funds.” 

The above extracts, in oar opinion, conclu- 
sively establish that the office of a Trustee to a 
Public’ Charity is not a right, disputes about 
which can be settled by arbitration. A party 


can refer a matter of a private individual 


right of a civil nature to arbitration but he 
has no power to refer a matter which is not 
purely of a private civil character and it is 


| on this ground that a Bench of this Court, 


in Mahadeo Prasad y. Bindeswart Prasad (4), 

held that the appointment of a° guardian to a 
minor not being a matter of ẹ private right 
as between parties was not a question which 
could be settled with reference to arbitra- 
tion. Aikman, J., tow the ənd of his 
judgment, -says: - re rival claimants to a 
certificate of guardianship are allowed to 
refer their disputes to arbitration, a door 
would be opened to collusion and the interests 
of the minors would suffer.” These remarks, 
in our opinion, apply with greater force to an 
attempt to have the right of succession to 
the trusteeship of a public charity settled by 
arbitration. If that were allowed a very wide _ 
door for collusion, misfeasance and malfeas- 

ance in respect of trust property -would be 
opened. 

It is also to be borne in ‘mind that section 
92 of the present Code (V of 1908); which 
-s'in part borrowed from Romily’s Act 52 
Geo. ITI-C. 101, enacts that where the direc- 
tion of the Court is necessary for the adminis- 
tration of any trust created for public 
purposes of a charitable or religious nature, 
two or more persons, having an interest in 
the trust and having obtained the consent in 
writing of the Attorney General, may insti- 
tute a suit for- the purposes -specified in that 
,8ection, and this shows that the State has 
an interest in public charities and their 
proper administration, and that the succes- 
sion-of a trustee to his public duty is a post 
which ought not to be filled up without the 
.sanction of tle authorities to whom the 
State delegates its powers in this behalf. The 


tenor of -section 92 of the Code points in the 


(1846) 4 M, I. A. 190. 
4) 80 A. 137; 5 A. L.J. NAN N. (1908) 51 8 
AM. L. T., 803, 
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direction that the post could only be filled 
up by the sanction of the principal Ciyil 
Court of original jurisdiction or any other 
Court empowered in that behalf by the 
Local Government, within the local limits of 
whose jurisdiction the whole or any part of 
the subject-matter of the trust is situate. 
In this connection it may be argued that a 
breach of trust is a condition precedent ‘for 
the’ exercise of the power vested in the 
principal Court of original jurisdiction, bat 
there is no force in this. 1t is sufficient that 
there be a public trust and that the directign 
of the Court be-necessary for its administra- 
tion. See Raghubar Diyal v. Kesho Ramanuj 
Das (5), in which Straight, J. at p. 22 is 
reported to haye said: Now itis not ne- 
cessary, if I read that section aright, that 
there should be any breach of trust but it is 
sufficient that there should be a public reli- 
gicus trust and the directon of the Court is 
considered. necessary for the administration 
of that trust.” 

This view has been adopted by the Judges 
of the Calcutta High Court in Latifunnisa 
Bibi v. Naszirun Bibi (6). 

See also, Neti- Rama Jogiah v. Venkata 
Charlu (7), the first portion of the head-note 
of which is as follows:— A suit for the 
appointment of a new trustee-to a temple 
en the ground that thedefendants are not law- 
ful trustees, isa suit under section 539 (a) 
of the Civil Procedure Code being comprised 


in the-words when the direction of the Court- 


is deemed necessary, for the administration 
of such trust.” i 

- The Hanafi law on the subject is as follows: 
‘When the Superintendent is dead and the 
appropriator is still alive, the appointment 
of another belongs to him and not to the 
Judge; if the appropriator be dead, his 
executor is preferred to the Judge but if he 
has died without leaving an executor, the 
appointment ofan administrator is with the 


Judge.” Bailee, Hanafi Law, pp. 603 and, 


604. 


“Tn the case where a descendant or relative 
of the waqif is not willing to accept the 
office without a salary and an outsider is 
willing to accept it without a salary, the gazi 
should see whose appointment would be most 
beneficial to the wagf and who is fitted for 
the appointment.” 


11 A. 18 


i 0 11 A. 18 (6) 11 0. 33, 


_by the adjective law of British India. 


The abəve extracts go to show that the 
appointment of a mutwali to wagf property, 
in the absence of anything in the deed of 
wagqf, rests with the gazi. In this connection 
see Mohammad Sabir v. Mohammad Ali (8) 
and The Advociie General v. Fatima Sultani 
Begum (9). À 

lt may, however, be said that the adjective 
law of the Hanafi school has been superseded . 
This, 
however, cannot affect the case before us, 
inasmaoch as we are dealing with the sub- 
stantive law of arbitration and not with its 
procedare. l ' 

It is contended by the learned Advocate 
for the appellant that under the Charitable 
Trusts Act (1853) 16 & 17 Vict. C. 137, sec- 
tion 64 and also 18 & 19 Vict. C. 124, sec- 
tion 46, disputes among members of any charity 
in relation to -the management of charity 
may be referred to the arbitration of charity 
Commissioner(See Russel on Arbitration, 9th 
edition page 22) and by analogy a dispute 
regarding the succession to the office of trustee- 
ship may be referred to arbitration. There is 
noforce in this contention, inasmuch as a 
Special Statute allows certain dispntes 
relating to. the management of charities to 
be referred to arbitration, and in the absence 
of any express statutery provision to that 
effect in British India, we are not prepared to 
hold that a dispute regarding seccession to 
the trusteeship of a Public charity can be 
referred to arbitration. In the same book on 
p. 32 we find the following passage :— It 
may here be proper to remark that in suits 
in equity respecting charity proper, the 
Court would not permit a reference, however 
advisable such a course might seem, unless 
the Attorney General gave his consent (f).” | 

It is further contended that Act XX of 1863, . 
section 16, allows certain matters to be 
referred to arbitration. This is also a mere 
analogy and not sufficient to support the 
contention of the learned Advovate. The 
learned Advocate also argues that whoever 
party can institute a suit of a Civil nature 
ina Court, that party can also refer that 
matter to arbitration. No authority has 
been cited in support of this proposition and, 

(f) A. Gv. Fea, 4 M.A. D. D. 274; A. G. v. Hewiit, 9 


L. J. Vos, 282; Prior y. Hembrow, 8 M. and W. 878; 10 
L. J. Bx. 971. 


ty I8, D. A. 17. 
(9) 9 B. H, O, R. 10. 


Vol. V1] 

e CHANNU DAT ©. BABU NANDAN, 
in our opinion, it is not a universal pro- 
position that, whenever a suit can be 
instituted in a Civil Court, the subject-matter 
of that suit can also be referred to arbitration, 
An arbitrator is a tribunal chosen by the 
congent? of parties and unless the law allows 
them to choose such a tribunal in respect 
of certain classes of cases, they have no power 
to do so. 

Oertain remarks made by Woodroffe, J., in 
Budit Dass Mukim v Ohoom Lal Johurry (10), 
are relied on by the learned Advocate but 
those remarks only deal with cases which 
are within the scope of section 539 of the 


Code and have nothing to do with the ques- ` 


tion whether or not a ‘dispute as to the 
right of succession to the management of 
property made-wagf for public charitable 
purposes can be referred to arbitration. 

In Sir Dinshaw Manik Petitv. Sir Jemsetj+ 
Jegjabhoy (11), Davar, J., is reported to have 
said: “Mr. Mullah in his commentary on sec- 

_ tion 539, Civil Procedure Code, 2nd edition, 
deduces at p. 487 of his book the following 
proposition as the result -of the authorities he 
cites there: ‘suits brought not to establish a 
public right in respect of a public trust, but 
to remedy a particular infringement of an 
individual right are not within the section.’ 
I am in entire accord with this proposition. 

This is undoubtedly-a suit for the purpose of 

remedying an alleged infringement of an 
individul right, and as such is olearly not 
within the section.” 

With reference to the above remarks, the 
learned Advocate for the appellant says that 
a dispute regarding the succession to the 
Tawlist (trusteeship) of a wagf, may be 
referred to arbitration. 
¢ These remarks cannot be deemed to support 
‘his contention. They only specify the scope of 
section 539. 

For the above reasons, we hold that the 
right to succeed to the Tawliet (trusteeship) 
of wagf cannot be settled by reference to 
arbitration; and that the Court below had 
"no jurisdiction to entertain an application 
for filing the award in Court under section 
20, Schedule (2) of the present Code of Civil 
Procedure. E 

The result is that the appeal fails and is 
dismissed. We make no order as to costs. 


Appeal dismrased, 
(10) 88 0. 789 at p. 807; 100. W. N. 581. 
(11) 33 B. 509; 11 Bom. L. R.8555 M. D. T, 301; 
2 Ind Oas, 701. 
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ALLAHABAD HIGH COURT. 

Lerrers Parent Appuat No. 101 os 1909. 
April 8, 1910. 

Present :—-Mr. Justice Stanley, KT., 
Chief Justice, and Mr. Justice Banerji. 

Pandit CHANNU DAT VYAS— ~% 

DEFENDANT——ÅPPELLANT 
UsSrTsts 


BABU NAN DAN—P tatntire— 


REBPONDENT. 

Oivil Procedure Oode (Act F of 1908), 5. 9—Right 
to conduct Ramlila and to receive offerings giten on 
the occaston—~Ramlila not connected with any temple— 
Injunction to restrain interference with such right—Suit 
of Cirtl naturé— Jurisdiction, 

The plaintiff, a boy of lO years, sued for a de- 
claration that he had aright to perform a religious 
pageant (Ramlila) at Benares ata certain time and 
to receive offerings given on the occasion, and 
realize subscriptions to- meet the expenses of the 
pageant and also for an injunction restraining the 
defendant -from interfering in any way with the 
plaintiff's right in connection with the said 
Ramlila. The pageant had no connection with any 
shrine or temple: “ Held, thatthe suib was not of u 
nature cognizable by a Civil Court 

Tholappala Charlu v. Venkata Raja Gura, 19 M. 62, 
followed. 

‘Srinivasa v. Tiruvengada, 11 M. 450; Hur Lal v. 
Jeorakhun Lal, S.D. A. (1862) 814, distinguished 

Behari Lal v. Baboo, N. W.P.H. O. R (1867) 80, 

referred to. 


Appeal against the decree of Sir G. EB. 
Knox, Kt., Actg. Chief Justice of Allahabad 
High Court, dated the 4th of August 1909, 
under eenn 10, Letters Patent in Second 


| Appeal No. 1065 of 1907. 


Dr. Satish Ohandra Banerji, for the Ap- 
pellant. 

Dr. Te Bahadur Sapru, (with him Mr. 
Gokal Prashad), for the Respondents. 


Judgment.-——in the suit out of which 
this appeal has arisen the plaintiff-respondent 
Babu Nandan seeks a declaration that he has 
a right to perform at Benares a religious 
pageant (Ramlila) styled Chitherkoot Nar- 
singhla, Bawan Dwadashiand Holi, which are 
performed every year from Kuar Badi 9th 
to Kuaar Sudi 15th, and to receive the offer- 
ings given on the occasion and to realise 
subscriptions; and for an injunction to res- 
train the defendant from interfering in any 
way with the plaintiff's right to perform these 
ceremonies and from receiving subscriptions 
and offerings, or from taking any income 


which might accrue from the said pageants. . 


The defendant in his written statement, 
amongst other pleas, denied the right of the 
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plaintiff to perform the Lila alleging that 
it was performed on behalf of and by the 
aid of all the Hindu community. He denied 
that the pageants in question were exclusively 
performed by the plaintiff, aud he further 
pleaded that the claim was not cognizable 
by a Civil Court. He also asserted that 
he was appointed Vyas of the Lila 25 years 
ago and has keen performing the duties 
of that office ever since and been in receipt of 
the fee for the puja. He further alleged 
that he, under tlfe direction of the Officers of 
the District, managed the Ramlila and that 
the plaintiff has no right to interfere with 
him in that office. 

The Court of first malana granted the 
plaintiff a perpetual injunction as claimed 
and dismissed the rest of the plamtiff's claim. 

On appeal the District Judge modified the 
decree of the Court below, giving an injunc- 
tion to the plaintiff, prohibiting the defendant 
from receiving, collecting, or using any sub- 
scription, or offering at the Ramlila and from 
interfering in its management except under 
the order and with the consent of the plaint- 
“tiff, but-declaring that the defendant should 
remain the Vyas of the Lila receiving the 
perquisites he had hitherto been receiving as 
such. 

From this decree a second appeal was. pre- 
ferred. The learned Judge who heard it be- 
fore deciding the appeal referred two issues 
to the lower appellate Court for determina- 
tion, namely:-— 

(1) Whether any portion of the recita- 
tion of the Ramayan which is done 
underthe direction of Vyas takes 
place in any temple or any shrine? 

Whether the. subscriptions and 
offerings, said to be taken in connec- 
tion with the Ramlila in question, 
are taken at or in connection with 
any temple or shrine; and if so, 
what temple or shrine? 

The answers to both these questions were 
in the negative. The learned Judge of this 
Court set aside the decree of the lower ap- 
pellate Court and restored the deoree of the 
Court of first instance. He referred to a 
number of authorities including the case of 
Behari Lal v. Baboo(1), in which the law laid 
down in Hur Lal v. Jeorakhum Lal (2), was 
adopted and observed that the principle en- 

(1) N. W. P. H. O. R. (1867) 80. 

2 5. D. A (1862) 814. 


(2) 
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nnciated in that case as to whether a suit of 
this nature was or was not cognizable by a 
Civil Court, was based ontirely on thé nature 
of the offerings sued for. And he quoted the 
following language of .the Judges, wiz., “The 
distinction between offerings on festive, or 
other occasions and offerings at shrines and 


temples should be carefully looked to in cases 


of this kind. The successive decisions of this 
and the Presidency Courts observe the dis- 
tinction referred to, ruling that for the 
former description of cases, a suit in a Civil 
Court will not lie, while for the latter if, will:” 
Then the learned Judge remarked: “The 
offerings made to a family priest by his 


“employees according to the learned Judges 


should not be subject-matter for a suit 
cognizable by the Civil Court, but a suit for 
the right to offecings collected at a shrine or 
temple from worshippers or pilgrims would 
be a suit cognizable by the Civil Court.” He 
then observes: “It was in consequence of 
this argument that I referred to the 
Court below the issues upon which find- 
ings have now been returned. If no other 
point arose for consideration in this 
case, I should find it difficult to distinguish 
the present case from those already quoted.” 
Then he goeson to observe: “But it seems 
to me that we have in this suit to remember 
that while the plaintiff ic on the one hand su- 
ing for a declaration that he has a right to 
perform and to conduct these pageants and to 
receive the offerings thereof, he is also asking 
for an injunction restraining defendant from 
interfering in any way with his rights in the 
conduct of these pageants. The suit is not one 
for a declaration that he is entitled to receive 
fees or subscriptions from persons whether 
they are willing or unwilling to pay such 
fees and subscription.” He tben reviews the 
authorities and dealing with the subscriptions | 
received by the organisers of the Lila observ- 
ed: “I do not think that in the present case 


16 can be said that the subscriptions, voluntary 


though they are, are mere symbols of re- 
cognition and marks of respect. They are 
apparently of a more substantial nature than 
that, and although they are not connected 
with any particular shrine, tree or temple, 
they make the present case a suit in which 
the right only to a dignity -but toan office 
with perqusites and emoluments is contest- 
ed.” He, therefore, held that the plaintiff’s 
case was cognizable by the Civil Court, 
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From this decision this appeal under the 
Letters Patent has been preferred. The only 
contention put forward on behalf of the ap- 
pellant before us is that the suitis not cogniz- 
able by a Civil Court. 


Now let us see what are the fasts. The- 
plaintiff is a youth of tender years who can- 
not for years to come organize and manage a- 


pageant. The suit was filed on his behalf by 
Jamna Prasad, his maternal uncle. Jamna 
| Prasad died during the pendency of the suit, 
and it is now carried on under the guardian- 
ship of one-Gulab Dass. As we have pointed 
out, the pageants in question are not connect- 
ed with any shrine ortemple or locality. .They 
are merely processions through the streets of 
Benares at which religious writings are 
recited. These pageants were carried ont by 
the father, grandfather and great-grand- 
father of the plaintiff, who collected sub- 
scriptions for the purpose and received 
offerings. They were under no obliga- 


tions to organise or carry them out but © 


did so voluntarily, defraying themselves the 
initial cost and appropriating to their own 
use any balance . of subscriptions and offer- 
ings which might remain after satisfying all 
expenses. The organization of the pageants 
is purely optional. There is no duty or 
obligation cast upon any body to organize 
‘them. It is admitted that the Hindu com- 
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to be organized aud conducted by the de- 
fendant-appellant. In view of his services in 
the past, they may consider him a snitable 
person to carry it out, or at least take part 
But if the injunction which has been 
granted be allowed to stand, he would be pre- 
cluded from acceding to any wish on the 
part of the Hindu community. This appears 
to be most unreasonable. 

A number of cases have been cited: none of 
them closely resembles the case before us. in 
the view which we take, it is unnecessary to 
refer to the majority of these cases. The case 
which perhaps most nearly resembles the pre- 
sent case is that of Tholappala Oharlu v. 
Venkata Oharlu (3). In that case the plain- 
tiff as Anangundi Raja Gaur claimed to be 
entitled to the hereditary office of Samaya- 
“charan, which was not connected with any 
particular temple and no specific peca- 
niary benefit was attached to it. The 
duties of the office were to exercise spiritual 
and moral supervision over persons wearing 
certain caste-mark in a certain tract of 
country. The defendants claimed the office 
and had collected voluntary contributions in 
the character of the holders of such office. lt 
was held that the suit was not cognizable by 
a Civil Court, This case is unlike the case 
of Srintvasa v. Tiruvengada (4), in which 
the plaintiffs claimed an hereditary right 


munity ia entitled to subsidize any person it. to distribute water and a gold crown to 


may please to carry out these pageants and ` 


it is clear that if they are to be organized in 
the fature, some person other than the plain- 
tif, who is a youth of ten years, must under- 
take the work. Under such circumstances, it 
is difficult to understand how the plaintiff can 
maintain a suit for the declaration and injunc- 
tion which he has claimed. He holds ‘no 
office and he is entitled to no emoluments. 
No doubt in view of the fact that his ancestors 
before him have for many years conducted 
the pageants, if he were of full age and cap- 
able of organizing and conducting them, the 
Hindu community of Benares might be dis- 
posed to give their subscriptions and offer- 
ings to him in preference to any other 


member of the community but there is no- , 


thing to compel them to doso. Moreover he is 
under no obligation whatsoever to undertake 
any responsibility in the matter of pageants. 
Itis quite possible that the Hindu community, 
who are not represented in this . litigation, 
may under the ciroumstances wish the Lila 


certain persons at a certain festival in a 
temple at Srirangam. In that case the 
Courts found that the plaintiffs had es- 
tablished their- claim to the hereditary office 
mentioned in the plaint. In delivering judg- 
ment, Collins, C. J., and Parker J., described 
the ordinary test as to whether a Baik of the 
kind was cognizable or not as follows:— The 
ordinary test is whether there is any specific 
benefit attached to the office claimable in the 
nature of wages, however small that benefit 
may be. If there bethe right to such benefit 
it is a question which the Courts are bound 
to entertain.” In deciding that the suit was 
maintainable, they pointed out ‘that the 
plaintiffs had status in the temple as holders 
of a certain hereditary office, and when 
that status was violated they were entitled to 
be protected by-such processual remedies as 
werg available in the circumstances of the 
case, even though no legal dnes or damages 


were payable to them,” In this case. the plain- 
(9) 10 M. 62. (4) 11 M. 460, 
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- tiff held an hereditary - office which differ- 
entiates it from the cage before us. 
In thecase of Hur Lal v. 
Tal (2) referred to above, the plaintiffs 
sued the defendants for a share in moneys 
which they alleged had been collected 
by the defendants by asking almsin the 
city of Kanauj and toasharein which the 
plaintiff stated they were entitled. Ib was 
found that there was no shrine or place where 
a man had a real, or even supposed, right to 
collect and that, therefore, there was nothing 
tangible as there might be in the case 
of a shrine, and that the snit was not 
cognizable by a Civil Court. In the judg- 
ment the learned Judges observe:- “We 
have only, therefore, to determine whether 
this suit is of a personal nature, as relating to 
offerings made to a family priest by his 
employee, in which case it would not becogniz- 
able by the Civil Courts, or whether it is a 
suit for the right to offerings collected ata 
shrine, or temple from worshippers or 
pilgrims.” Applying that test they had no 
hesitation in deciding that the offerings were 
of a personal nature and quite irrespective of 
any shrine, temple or the like, and conse- 
quently that the case was not cognizable by 

a Civil Court. 

After full consideration of the case, we ara 
unable to agree witn the learned Judge of this 
Court and with the lower Courts in the 
view of this question which commended itself 
tothem. The plaintiff in our judgment holds 
no office whatever such as is contemplated by 
section 9 of the Codeof Civil Procedure. He 
is not entitled to any emoluments in connec- 
tion with the Lila, and.the pageants are not 
in connection with any shrine, or temple, or 
sacred spot. We, therefore, allow the appeal; 
we set aside the decrees of the learned Judge 
of this Court and also of the Courts 
below and dismiss the plaintiff’s suit with 
costs in all Courts. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First Cryin APPEAL No. 13 op 1909. 
April 16, 1910. 

Present: —Sir John Stanley, Krt., Chief 
Justice and Mr. Justice Banerji. 
Kunwar GOBIND KRISHN NARAIN 
AND ANOTHER—PLAINTIFF3—APPELLANTS. 
VEVBUS 
Musanmmat SIRAJUNNISSA BEGAM— 
DeFERDAKT— Rt SPORDENT, 

Civil Procedure Code (Act XIV of 1882), s. 48, 


applicabilaty of—Subsequent suit must be between the - 


same parties—-Cause of action. 

Section 43 of the Code of Civil Procedure, 1882, is 
directed against two evils, vəs , the splitting of claims 
and the splitting’ of remedies m respect of one cause 
of action and is founded onthe maxim that no one 
shall be twice vexed for one and the same cause In 
order that the section may apply not merely must 
both suits arise ont of the same cause of action but 
they must be between the same parties or between 
parties under whom they or any of them claim. 

Balnakund v. Sangari, 19 A 379, Hingu Lal v. 
Baldeo Ram, 24 A. 553, Jehan v. Saibak, 1 Agra 109, 
followed. 

Parbati Kunwar v. Mahmood Fatima, 4 A. L. J. 121; 
A. W. N. (1907) 38; 29 A. 267, Kulna Jan v. Ram Bah, 
30 A 560; A. W. N. (1908! 235;5 A L. J. @47; 4M. 
L. T. 892, Ishan Chander Haara v. Ramesuar Mondol, 
24 C, 831, Nundo Kumar Naskar v. Banomali Gayan, 
29 C. 871, distinguished. 

First appeal from the decision of the 
fubordinate Judge of Bareilly, dated the 30th 
of November 1908. 

My. Ohondhrt (with him ike Hon’ble Mr. 
Sunder Lal, the Hon’ble Mr. Moti Lal Nehru 
and Dr. S. 0. Boner), for the Appellant. 

Mr Ghulam Mujtaba (with him the Hon’ble 
Mr. M. M. Malviya), for the Respondent. 

Judgment.—The Court below disg- 
misked the plaintiff's suit as barred by section 
43 of the Civil Procedure Code of 1822 and 
hence this appeal. | 

The suit was brought by the plaintiffs for 
recovery of posression of Monza Kutabpur in 
the district of Bareilly and also for mesne 
profits According to the plaintiff's care. Rai 
Balok Ram. Raja Ratan Singh and Kunwar 
Daulat Singh were members of a joint Hindu ` 
family subject to the Mirtakshara Law’ and 
owned ancestral properties including the pro- 
perty in dispute. Rai Balak Ram died in 1843 
and Raja Ratan Singh became a convert to 
Muhammadanism in 1845 and from that time 
ceased to have any right to or interest in 
the joint family property. His son Daulat 
Singh therenpon became absolute owner of 
all that property. Daulat Singh died on the 
Sth of January 1851 leaving his widow 


— 
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‘Rani Sen ener and his daughters - Rani 


Chhatar Kunwar, and Rani Mewa Kunwar’ 


as his heirs. Rani Raj Kunwar, the wife of 
Raja Ratan Singh and Khairati Lal, son of 
Raja Ratan- Singh's daughter, were also 
alive and in consequence of litigation between 
Rani Sen Kunwar and Rani Raj Kunwar, all 
the estate in Rohilkhand remained fora long 
time in charge of the-Court of Wards. Rani 
Sen Kunwar died on the 9th of November 
1857 and Rani Raj Kunwar died on the 17th 
of November 1258 and thereupon Rani 
Chhatar Khuwar and Rani Mewa Kunwar 
became entitled to the whole ‘estate for 
their lives. Under an agreement of ‘the 


‘21st of July 1860, Rani Chattar Kaun- 


wac and Rani Mewn Kunwar gave Y$ annas 
out of 16 annas of the said properties to 
Khairati Lal and themselves retained 8% 
annas. Rani Chhatar Kunwar died childless 
on the 18th of April 1866 and Rani Mewa 
Kunwar became owner for life of the whole 
of the property left ‘by her father. Khairati 
Lal died on the 19th of March 1866. leaving 
Hulas Kunwar his widow, Achchan Kanwar 
his daughter and Inait Singh his daughter’s 
son him surviving. ‘These three persons are 
oll dead and Partab Singh is their heir. 
Out of the 7 annas 6 pies share of the snid 
property Achchan Kunwar and Inait Singh 
sold the whole of Mouza Kutabpur, which is 
the subject-matter of this suit, to the defen- 
dant Musummat Sirajunnissa Begam. Rani 


-Mewa Kunwar died on the 26th of March 


1899 and the plaintiffs claiming to be entitled 
tothe property of Daulat Singh by right of 
inheritance instituted the suit out of which 
this appeal hasarisen. 

A number of defences were set up by the 
defendant and amongst others a plea that 


the suit was barred by section 43 of Act No. 


XIV of 1582, 

The basis of this defence was the fact that 
in 1904 the plaintiffs sued to recover other 
portions of the property of Daulat Singh 
which Rani Chhatar Kunwar and Rani 


-Mewa Kunwar gave to Khairati Lal under 
the agreement of the 2let of July 18+0- 


and did not include in that suit the property 
now’ sought to be recovered. This plea 


‘found favour with the learned Subordinate 


Judge. He held that the cause of action for 
this suit -as also for the previous suita in 
1904 was the alienation of a 7$ annas share 
out of 16 annas in favour of Khairati Lal 


a 
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“and that the plaintiffs were bound to bring 


ouly one suit for recovery of the wholeof the 
property transferred to Khairati Lal. He 
accordingly dismissed the plaintiff's gnit 
without determining any of the other issues 
raised in it. 

We are wholly unable to agree in the view 
taxen by the learned Subordinate’ Judge. 
Section 48.is directed against two evils, 
namely, the splitting of claims and the 
splitting of remedies in respect of one cause 
of action and is- founded on the maxim that 
no one shall be twice vexed forone and the 
same cause, 

ln order that the section may apply, not 
merely must both suits arise out of the same 
cause- of action but they must be between 
the same parties or between parties under 
whom they or any of them claim. [see 
Balmakund v. Nangari (1), Hingu Lal v. 
Baldeo Ram (2).| In the case before us the 
defendant was no party to any of the earlier 
uitg nor were any of the earlier suits be- 
tween parties under. whom she claimed. 
The property in dispute in the present liti- 
gation was not in dispute in any of the 
earlier snits. The decisions relied on by the 
learned Subordinate Judge do not support 
his view. In Parbati Kunwar v, Muh- 
‘mood Fatima (8), the suit was instituted 
by the plaintiffs for possession of a share of 
their father’s property part of which had 
passed into the. hands of transferees. The 
transferors as well as the transferees were 
impleaded in the suit. It was contended that 
the suit was multifarious, that each defendant 
having disturbed plaintiff's possession as to 


_ a particular portion of the property independ- 


ently of the other defendants, the plaintiff 
had aseparate cause of action as against each 
set of defendants and that the suit was bad 
for multifariousness. ‘This contention was 
repelled, the Court of which one of us was 
a member holding that the plaintiffs had 
only one canse of action, namely, the right 
on the death of their father to recover their 


shares of his property and that cause of action 


accrued to them upon their father’s death. 
This case is clearly distinguishable from the 
present case. 


`~ The next case relied upon by the Court 


(1) 19 A. 879. 
(2) 24 A. 553. 
(3) 4A. I. J. 121; A. W. N. (1907) 38; 20 A, 
207. 
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below is Kubra Janv. Ram Bali(4). In that 
case the claim of the plaintiff was to recover 
from her brother, her co-heir, and transferees 
from him her share of the property of her 
father which was situate in the district of 
Bareilly and also in the district of Bara 
Banki in Ondh. The brother had transferred 
the property in Bareilly to the defendants 
Nos. 2-8 and the property in the district of 
Bara Banki to persons from whom the 
defendant-respondent Ram Bali acquired itb 
by virtue ofa decree for pre-emption. The 
suit in regard to the Bareilly property was 
compromised with the result that the claim 
in respect of it was abandoned and the 
suit proceeded as regards the Bara Banki 
property only. The contention in the case 
was that the suit was bad for multifarious- 
ness. This contention was repelled, it being 
held that there were not two causes of 
action one against the plaintiff’s brother and 
the other against the transferees but a 
single cause of action namely the infringe- 
ment of the plaintiff’s right by ber brother 
out of which the claim of the other defen- 
dants arose. Thisis also unlike the present 
cage. 

Ju Ishan Chander Hazra v. Rameswar Mondol 
(5), also relied on by the Court below, a suit 
for ejectment was brought by the plaintiffs 
against several defendants who 
various titles to different parts of the land 
claimed and it was contended that the suit 
was bad for misjoinder of causes of action. 
It was held, reversing the decree of the 
District Judge, that the suit was not bad for 
multifariousness, the plaintiff's cause of 
action being that there wag only one canse 
of action, namely, the right of the plaintiffs 
as reversioners on the death of a previous 
owner to possession of the lands. 

This also is unlike the present case. It 
‘does not, moreover, follow that because the 
plaintiff was held entitled, to maintain one 
suit for recovery of all the -property to 
which he was ‘ entitled, that he could not 
have maintained separate suits for distinct 
portions of the property in the possession of 
different parties. f 

A similar observation may be made in 
respect of the decision in Nundo Kumar 
Nasker v. Baxomali Gayan (6). The other 

(4) 80 A. 660; A. W. N. (1908) 236; 6 A. L. J, 647; 


4M. L T. 392, 
(5) 24 C. 831. (6) 29 C. 871, 


set up. 


decisions relied upon by the learned Subordi- 
nate Judge do not appear tous to hold his 
view. 

We may quote the language of one of us 
in the judgment in the case of Bulmakund 
v. Sangart (1) as to the meaning of gection 
43. The passage isas follows:— It is cléar 
that inorder that the said section may be 
applicable two things are essential, first that 
both the snits must arise out of the same 
cause of action and secondly that they must 
be between the same parties or between 
parties under whom they or any of them 
claim. Unless the cause of action be the 
same, there cannot be an omission or relin- 
quishement of any portion of the claim which 
the plaintiff is entitled to make in respect 
thereof and unless the defendant be the 
same person or his representative in interest, 
no one will be twice vexed for the same 
cause. A plaintiff's canse of action is not only 
the right which he asserts but the infringe- 
ment of that right by the defendant, where 
the plaintiff's right is infringed by more 
persons than one and by different acts done 
separately by each of them, the plaintiff has 


.& separate canse of action against each of 


those persons. The omission, therefore, to 
implead one of them in a suit brought against 
another cannot bar asecond suit against the 
person not so impleaded. Section 43 . appears 
in a Chapter of the Code which relates to the 
frame of a suit and not to the array of parties 
and this circumstance also shows that it has 
no application where the parties tothe two 
suits are not the same persons or their 
representatives in interest.’ In the case of 
Jehan v. Satbak (7), a Muhammadan lady sold 
portion of her deceased hushband’s property 
to A and afterwards sold another portion 
to B. The heirs of the husband sued the 
widow and B to set aside the alienation to 
the latter and they subsequently sued the 
widow and A to set aside that alienation 
madeinhis favour. It was held that the second 
suit was not barred. This supports the view 
which we take. We may further point out 
that the parties to the former suits, who 
were transferees of other portions of the 
property, had and could have no concern 
with the claim for mesne profits made in 
this suit. We, therefore, are of opinion that 
the Court below was wrong in dismissing the 
plaintiffs’ suit. 
(7) 1 Agra (EF. B.) 109. 
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Wa, therefore, allow the appeal. We set aside 
the decree of the Court below and inasmuch 
as the suit was determined on a preliminary 
point and we have overruled the Court bslow 
upon that point, we remand the: suit under 
the. prdvision of order 41 rule 23 of the Code 
of Civil Procedure with directions that it 
bere-admitted in the file of pending suits inits 
proper number and be disposed.of according 
to law. The plaintiffs-appellanis will have 
the costs of this appeal including fees on the 


higher scale, All other costs will abide the 
event. 


Appeal allowed. > 


MADRAS HIGH COURT. 
. | Brest Oivi APPRAL No. 83 or 1904. 
February 7, 1910. 

Present:—Sir Ralph Benson, Judge and 

. Mr. Justice. Miller. 
SRINIV. ASA ALYANGAR AND OTHERS— 

APPELLANTS 
VETSUS 

ARAYAR SRINIVASA AIYENGAR AKD 


OTHERS— RERPO. DENTS, 

Civil Procedure Code (Act XTY of 1882), s. 19—guit 
in representative character-—Olaim to office i in temple 
-—Decision in favour of one sect—Subsequent suit by 
trustees of a shrine—Res judicata—Trustees not actually 
impleaded in the prior suit—Decision in evacution 
proceedings in prior suit—Wrether operates as reg 
judicata in the subsequent suit. 

In 1846 the members of T sect of a community sued 
the mombers of V sect to have it declared that the 
right to Adhyapakam office in a teniple as well asin 
nll the shrines attached thereto vested in the mem- 
bers of T sect. Tho plaintiffs and defendants in 
that suit represented respectively all the members of 

“tho rival communities under section 80 of the Code of 
Civil Procedure. The plaintiffs were given the decrre 
prayed for andin the execution proveedings- which 
followed that decree, it was held that a certain shrine 
was attachod to the big temple. 

In the present suit the members of Y sect sued 
for a declaration to the Adhvapakam office in the 
ghiine in dispute and averred that this particular 
shrine was not attached to the big temple. the right 
to the office in which was adjudicated upon in the 
former suit. They also maintained that the decision 
in the previous suit as to the right to the office in the 
‘big temple as well as in the shrines atiached thereto 

- was not binding upon them inasmuch as they were 
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the trnstees of the shrine in question and were suing . 


in that capacity: 

Held, 11) thatin the absence of fraud or colinsion, 
the docision in the prior suit, in which the rights of 
both sections of the entire community were adjndi- 


‘binds them as mere 
-Vedanta Desikar shrine be, as contended on 
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cated upon, operated as res judicata and that the 
circumstance of the subsequent suit having been 
brought by plaintiffs as trustees of the shrine in qnos- 
tion did not aifect the operation of tho law. 

Candee v. Lord, 51 Am. Dec. 204; 2 N. Y. 269, 
Periasami Mudaliar yv. Seetharama Chettiar, 27 M. 
243, referred to. 

(2) that the decision in the execntion proceedings 
in the prior suit that the shrine in question was 
attached to the big temple was not res judicata, be- 
cause the present plaintiffs were not impleaded 
actually as defendants in the previons guit. 


Appeal against tho decree of the Snbordi- 
nate Judge's Court of Tuticorin, dated the 
26th January 1904, in Original Sait No. 22 of 
1903, 

Judgment.—Jadgment in this case 
was reserved as we wished to consider, in 
connection with an argument of br. P. R. 
Sundara Aiyar to be noticed presently, the 
true effect, with reference to the present claim, 
of the adjudication in Original Suit No. 2, of 
1896 on the file of the Subordinate Judge’s 
Oourt of Tinnevelly, wherein it was established 
that the right to the Adhyapakam office in 
the temple of Nachiar and Vatapatrasyanar 
in Srivilliputhur as. well as in all the shrines 
attached thereto was vested in the Thenkalai 


‘and other Thirtakars, residents of that place, 


as found in the decree and judgment and 
that the Vadagalais other than the Thirtakars 
possessed no interest whatsoever in the office. 
As was intimated by us in the course of the 
argument, there can be no doubt that in that 
litigation the then plaintiffs acted on behalf 
of allthe Thenkalais, while the then defen- 
dants represented the Vadakalais of the 
place, having been duly constituted so to 
represent by the notification issued by the 
Court under section 30 of the Code of Civil 
Procedure. As the present plaintiffs belong 
to the community of Vadakalais of Srivil- 
lipuathur, the-previous adjudication clearly 
Vadakalais, if the 


behalf ofthe Thenkalai defendants in the 
present suit, a shrine attached to the 
Nachiar and Vatapatra Sayanar temple. 

No doubt, in the execution proceedings 
taken in that suit, it was held thut the shrine 
in question was one so attached. The 
execution was, however, with reference to the 
enforcement of the order restraining the then 
actual defendants from interfering with 
the discharge of the duties of the Adhyapakam 
ofice. The present plaintiffs, not having 
been impleaded in the previous suit as 


x 


‘if, as the plaintifis allege, 


instance of this 
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defendants actually, were not liable to be 
proceeded against in execution for any 
alleged disobedience of the injunction grant- 
ed therein; Sadtgopa Ohart v. Krishuama 
Chari (1). Consequently the finding in the 
execution proceeding as regards the question 
whether the Vedanta Desikar shrine was ap- 


purtenant to the main temple or an independ- 


ent institution, is not res judicata and that 
question would have to be tried in the present 


guit regarding the plaintiffs as mere members- 


of the Vadakalai community and a fortiori 
the right of 
management of the shrine belongs to them. 


Before, however, passing orders as to the 
trial of the point, we proceed to deal with 
the argument of Mr, Sundarx Aiyar refer- 
red to, viz., that even onthe assumption that 
the shrine in question is subordinate and 
attached to the big temple, the finding that 
the Adhyapakam miris balongs exclusively to 
the Thenkalais, and the Vadakalai Thirtakars, 
is, with reference to the plaintiffs’ special 
capacity as trustees of the shrine, res inter alias 
acta and, therefore, it ia open to them to prove 
that the rightful holders of the office are not 
the Thenkalais but the Vadakalai, to restrain 
the former from interfering with the Office 
and to ensure the observance of the usage 
of the institution by execnting the duties of 
the office from the Vadakalais. Though the 
decision of the question thus raised is not 
altogether free from difficulty, we are of 
opinion that the contantion ought not to 
prevail, as the office of Adhayapakam in the 
shrine belongs according to’ the plaintiffs, 
exclusively to the Vadakalais of Srivil- 
liputhor and is vested in them and 
their descendants hereditarily, and as between 
that community and the Thenkalais of the 
place, the adjudication in favour of the latter 
in the litigation of 1896 is, as already stated, 
absolately binding. Thecase, with reference 
to these special facts, must be held to be 
governed by the rule stated in Bigelow on 
Estoppel as an exception to the general 
doctrine that judgments tn- personam bind 
only parties and privies. according to which 
exception the relation established between 
parties by such judgments is conclusive 
against third persons in the absence of fraud 
upon them. (5th Edition, p. 150), A clear 
exception is furnish- 


(1) 12 M. 856. 
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ed by Candee v. Lord (2), followed in other 
cases, where it waa held by the Supreme 
Court of New York that a judgment is con- 
clusive evidence in a creditor's suit founded 
on it, as against the other creditora of the 
debtor, that the plaintiff is- a creditor and 
to the amount awarded him by the judgment 
unless it is impeached for fraud or collusion. 
In the absence of any precedents, Indian or 
English, elucidating thir point, the reasoning 


of Gardiner, J., who delivered the judgment . 


may usefully be set forth. He observed:— 
“A debtor may be.said to sustain two dis- 
tinct relations to bis property, that of owner 
and quasi trustee for his creditors. As owner 
he may contract debts to be satisfied out of 
his property, confess judgments, create liens 
upon it, sell or give it to others at pleasure 
and so far as he is personally concerned will 
be bound by his own acts. But the Jaw 
lays upon him an obligation to pay his debts 
and holds him in behalf of his creditors 10 
the exercise of good faith in all tranractions 
relating to the fund upon which they: must 
depend for payment. He can, therefore, 
neither create a debt nor do any of the 
things above mentioned mala fide to their pre- 
judice. The common lawof which the English 
Statute and our own is bat the exposition, 
declares that every such debt, judgment or 
assurance contracted or given with the 
intent to hinder, delay or defraud his creditors 
is as against them to be void. And equity in 
many cases holds the debtor and his confed- 
erates in the fraud as trustees for the parties 
aggrieved. - The rights of creditors to the 
property of the debtor are to be worked out 
through the different relations to which 
I have alluded. In creating debts or 
establishing the relation of creditor and 
debtor, the debtor is accountable to no one 
unless he acts mala fide. The judgment, 
therefore, obtained against the latter without 
collusion is conclusive evidence of ‘the 
relation of debtorand creditor against others: 
1. Because it ig conclusive between the 
parties to the record who in the given 
case have the exclusive right to estab- 
lish it; and 2. Because the claims of other 
creditors upon the debtor’s property are 
through him and subject to all previous 
liens, preferences or conveyances made by 
him in good faith. Any deed, jadg- 
ment or assurance of the debtor so far at 
(2) 51 Am. Dec. 294, 2 N. Y. 269, 
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least ag ‘they conclude him must estop 
his creditors and all others. Consequently 
neither a creditor nor stranger can interfere in 
‘the bon+-fide litigation. of the debtor or re-try 
his cause for him or question the effect of 
tha judgment as a legal claim upon his 
estate. A creditor’s right, in a word, does 
not arise ‘until the latter has 
the tacit condition annexed to the debt, 
that he has done and will do notes to de- 
fraud his creditors. ~ 
“Where, however, frand ig established, 
the creditor does not daim through the debtor 
but adversely to him and by a title paramount 
which-over-reaches and annula the fraudulenf 
conveyance or jadgment by which the latter 
himself would be estopped. It follows from 
the principles auggested that a judgment ob- 
tained without frand or collusion and which 
concludes the debtor, whether rendered upon 
default, confession or after 
is, upon all questions affecting the title to his 
property, conclusive evidence against creditors 
to establish firas the relation of creditor and 
debtor between the parties to the record; 
and second the amount of the indebtedness.” 
Oandes v. Lord (2). 


The Fall Bench ruling in Periasame 


 Mulaliar v. Seetharama Ohettiar (8), that, 


independently of the original transaction, the 
decrea against a father creates by its own 


force a debt as against him, which his sons 


according tothe Hindu Law-are bound to 
pay: unless it is illegal- or immoral, would 
seem torest on the principle enunciated in 
the passage quoted above. 

. Turning tò the present case, it is clear 
that the right of the trustee to require com- 
pliance wich the usage.of the institution in 
regard to the Adhayapakam offices which 
office. by virtue of its hereditary character, 
atands, according to the law of this country, 
on a par with interests in immovable pro- 
perty, is necessarily linked with, depend- 
ed upon and ‘subordinate to the right of 
the exclusive - marasi holders of the office 
—dependent and subordinate because it is 
by them and_by them only that hecan get the 
functions of the office performed. It follows 


that an adjadication obtained against them’ 


would be as binding on him as it ia on them 
in the absence of: frand or collusion,’ A 
different view would be to uphold a con- 


ttrariety of conclusions leading toa deadlock, l 


(8) 27 M. 248. 


violated. 


contestation, | 
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that is to say, on-the one hand the Then- 


. kalais are entitled to exclade every Vada- 


kalai. interfering with their exercising 
the functions of the office in the shrine 
by virtue of the former decision and yet 
onthe other hand the trustee thereof is 
entitled to insist on the Vadakalais 
performing them. It would, therefore, seem 
to be the better opinion that the trustee is 
also concluded by the judgment which declar- 
ed that the body of people put forward by 
him as entitled to the office were not sgo 
entitled. It is scarcely necessary to say 
that there was nothing to prevent the 
present plaintiffs in their alleged character 
of trustees making themselves parties to 
the former suit and resisting the claim of 
the Thenkalais as best- they could and if 
possible preventing an adjudication in -their 
favour. The omission to dò go could not 
properly be held to give them the right to 
get rid of the effect of a decision against those 
very parties sn whose right in truth the plain- 
tiffs are now endeavouring to deny the title 
of the successful party. As the previous 
adjudication has not been impeached on the 
ground of fraud, the contention under con- 
sideration must be held to fail and it will not 
be open to the plaintiffs to question the titleof 
the Thenkalais to the office of Adhyapakam 
in the Vedanta Desikar shrine, if that is 
found to be an adjunct of the main temple. 

The Subordinate Judge is called upon to 
submit within three months from this date 
findings on the following points:— 

(1) Whether the plaintiffs are the 
hereditary trustees entitled to the 
management of the Vedanta Desikar 

' .Bhrine? 

(2) Whether the said shrine is, or is 

- mnot,one of the shrines attached to the 
achiyar and Vatapatra Sayanar 
temple and 

(3) Whether the plaintiffs are disentitl- 

~ ed to a declaration of their alleged 
right as trustees with reference to 
the proviso to section 42 of -the 
Specific Relief Act? 

We direct that the trustees of the Nachiyar 
and Vatapatra Sayanar temple be made de- 
fendanta in the case. The trial of issues 
should take place after these newly added 
defendants have had notice of their inclusion 
as parties and after they have had time to 
If noces- 


w 
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sary. further issues may be framed on their 
written statements. 

Fresh evidence may be received. 

Seven days will be allowed for filing objec- 
tions. 

[In compliance with the above order, the 
Subordinate Judge, Tiunevelly, sabmitted his 
findings but the case wasagainremanded with 
the following. | 


Order.—The Subordinate Judge has 
dealt very fully with the evidence on the 
igsues sent down to him and we accept his 
findings. 

The plaintiffs have shown that from the 
early years of the 19th century their pre- 
decessors and themselves have managed the 
affairs of the Vedanta Desikar temple, and 
there is on the other side nothing to show 
that the trustees of the Nachiar temple have 
ever interfered with them. 


The strongest evidence in support of 
the defendant’s caseis the payment of padita- 
ram from thé Nachiartemplefunds but that, 
as the Subordinate Judge shows, is not by any 
means conclusive. Exhibit XIa shows that 
paditaram is paid by the Nachiar temple 
trust to persons and institutions who are nob 
shown to be in any way under their control. 


Apart from this evidence, there is really no- . 


thing else to rebut the evidence on the side of 
the plaintiffs. The Subordinate Judge shows 
that the admissions on which the defendants 
rely do not amount to admissions that the 
temple is under the control of the Nachiar 
Kovil trustees and the circumstances in 
which those admissions were made indicate 
that they cannot be taken as conclusive. 
The fact that till recently the plaintiffs have 
not styled themselves Dharmakartas but only 
Archakas is of no value when the two 
offices, as occurs not infreqnently in the 
case of small temples, are united-in the 
game person or persons. 

The temple in question, though close to the 
gate of the Nachiar temple, is not within its 
walls and the presumption to be drawn from 
its position is not strong. Against this 
evidence, the plaintiffs bring evidence 
that before the formation of the temple 
Committee underthe Act of 1863, the Govern- 
ment treated their temple as a separate 
institulion and that since that date they have 
rendered no accounts to the trustees of the 


neighbouring temple and have not acted. 
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in obedience to them or deferred to their 
authority. ` É 

In this state of the evidence we must 
accept the findings and reverse the decree 
of the Subordinate Judge. 

In our decree, therefore, we shall have, to 
declare that the Vedanta Desikar temple and 
the property in the plaint schedule are not 
attached to the Nachiar and Vatapatrasanar 
temple within the meaning of the decree in 


Original Suit No. 2 of 1886 on the file of the - 


Temporary Subordinate Judges Court, 
Tinnevelly, and the rights of the plaintiffs in 
respect of the Vedanta Desikar temple are not 
affected by that decree or tlie execution pro- 
ceedings taken therennder, and that the 
plaintiffs are Dharmakartas of the Vedanta 
Desikar temple and entitled to manage it 
and its property uncontrolled by the trustees 
of the Nachiar and Vatapatrasayanar temple. 
And we shall have to add an injunction res- 
training the trustees of Nachiar and Vatapat- 
rasayanar temple from interference with the 
plaintiffs in their management of the temple. 
But in order to’decide all the questions in: 
the suit, it will be necessary to ask the 
Subordinate Judge to record a findingon the 


issue whether the plaintiffs are holders of the 


Adbyapakam office inthe temple of Vedanta 
Desikar to the exclusion of the defendants 
or whether the defendants are also entitled 


‘thereto, and if the defendants are found to be 


entitled to the Adhyapakam office, then a 
finding should be recorded on the 7th and 8th 
issuesin the suit. Fresh evidence may be 
taken. 

The finding should be submitted in six 
weeks, and seven days will be allowed for 
filing objections. . 

[In compliance with the above order, the 
Subordinate Judge of Tinnevelly submitted 
his finding and the High Court delivered the 
following:—| ` 

Judgment. —We cannot give any 
weight to the affidavit in support of an appli- 
cation for adjournment made before the Sub- 
ordinate Judge and we accept the Subordinate 
Judge’s findings on the evidence. 

In the result, the plaintiffs will have the 
declaration for which we have already pro- 
vided as to their right to manage the temple 
and. in regard to the matter now in question, 
a declaration that the plaintiffs are the holders 
of the Adhbynapakam office in the Vedanta 
Desikar temple to the exclusion of the defen- 
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dants-and a farther declaration, as set out in 
the 7th issue, that they “and the Vadagalai 
Vaishnavite Brahmansarecntitled to perform 
the recitations there set out on the occasions 
mentioned there and in prayer II of the plaint, 
They will also have an injunction as before 
provided in reg to the management 
of the temple, and aD injunction prohibiting 
the defendants from interference with the 
plaintiffs in the perforniance of the duties 
of the Adhyapakam office and with them the 
Vadagalai Vaishnava Brahmans on the oces- 
sion in respect of which the declaration has 
_ been given under the 7th issue. The plain- 
tiffs’ costs throughout will be paid by the 
contesting defendants. 
Appeal allowed. 


MADRAS HIGH COURT. 
| Furst Civ, APPRAL No. 128 or 1905. 
March 15, 1910. 
Present: —Mr. Justice Munro and Mr. J ustice 
l Abdur Rahim. 
_N AGANADA IYER alias ESWARAPPIER 
APPELLANT 
. versus 
KRISHNAMURTI AITYAR AND OTHERS—~ 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 83. 13, 43, 
43,102; 108, 157, 168—Adjournment of suit—Absence of 
plaintif or hiz pleader on adjourned date— Dismissal 
- for default—Rea judicata—Suit for tnjunction— Subse- 
quent” suit for -possession—Cause of actiuon— Ault. 
fariousness. 

After the settlement of issues, a case was fixed for 
fina] hearing on a certain date. On that dato the 


plaintiff obtained adjournment on the ground that. 


he had not sufficient time to summon his witnesses. 
On the adjourned date, the plaintiff or his pleader did 
not appear, though some of the witnesses summoned 
were present, and the Court dismissed the suit with 
the following order — 

“From the issues above mentioned it will be seen 
that the plaintiff’s claim is completely denied by the 
defendants. I shonld, therefore, dismiss the plaintiff's 
suit with costs”: 

Held, that, as the plaintiff did not appear at tho 

stijourned hearing, the order of dismissal was made 

under section 102 read with section 167 of the Civil 

` Procedure Code (XIV of 1882). 

i ` Mahärajah of Vixanagaram v. Iangam Kr ishna 
Bhupati, 12 M. ‘L.J. 478, followed. 

Held, further, that where the plaintiff does not 
appear at the adjourned hearing of a suit, time 
having been granted at Lis instance, it is open to the 
Court to deal with the matter either under section 157 
or section 1658. There is nothing in the language, 
of section 158 to preclude its application to a case 
where the plaintiff does not appear.* N 


* Buni see, Ohandra Mathi v,‘ C. 8. Narayanasami, - 
b Ind, Oas. 28.— Kd, 
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; Shrimant Bagajivao v. Smith, 20 B. 736, dissented 
rom. 

In the suit, dismissed as aforesaid, the plaintiff, had 
sued for a perpetual injunction restraining the defen- 
dant from interfering with the suit land on the ground 
of his (plaintiffs) relationship to one N. 

In the present suit, he stated that either N or his 
widow 5 was oxclusively entitled to the property and 
he prayed for possession also. In both suits the cause 
of action was alleged to be that Government, by 
mistake, had recognised the title of the defendant: 

Held (1) that in order to ascertain whether the 
cause of action in the two suits was the samo, ib was 
open to the Court to travel outside the fonr cornors 


of the plaint and to refer to tho issues which were 


raised in the first action for the purpose of finding 
out what the plaintiff had to proveand undertook to 
prove in order to support his claim as alleged in tho 
plaint, 

(2) that the second suir was barred under section 
42, Civil Procedure Code (XIV of 1832), as it was 
open to tho plaintiff in tho first snit to base his 
claim on the two alternative titles whioh he put for- 
ward in the second suit. 

Ohand Kour v, Partab Singh, 16 O. 98, Haji Hasan 
Ibrahim v. Mancharam Kaliandas, 8 B. 137, Woomatam 
Debea v. Kisstokaminee Dossee, 18 W. R. 163; 11 B. L. 
B. (P.O) 168, Munahee Buzloor Rahim v. Shumsoonissa 
Begum, 11 M.I A. 551, referred to. 

Pitiapur Raja v. Surya Rao, 8, M. 520, Ramasaiemi 
Aryar v. Vythinatha Iyer, 26 M. 760, Jibunt: Nath Khan 
vy, Shib Nath Chukerbutty, 5 C. 819, distinguished. 


Appeal against the decree of the Snbordi- 
nate Court of Kumbakonam, in Original Snit 
No. 61 of .1903, dated the 18th day of 
October 1904, 

Judgment. 

Abdur Rahim, J.—This appeal is by the 
plaintiff in Original Suit No, 61 of 1903, 
against the judgment of the Subordinate 
Judge of Kumbakonam dismissing the suir. 
One of the grounds on which the leaphed 
Judge proceeded was that the present suit 
was not maintainable by reason of Original 
Snit No. 7 of 1892, instituted by the plaintiff 
against one Srinivas Iyer, predecessor-in- 
title of the present defendants having been 
dismissed by the Subordinate Judge of 
Negapatam on the lst November 1892. He 
holds that the previous suit was disposed of 
under sections 157 and 102, Civil Procedure 
Code of 1882, and the bar arises by reason 
of section 103, Civil Procedure Code of 1882. 
But the learned Vakil for the 74th defendant 
urges that the first suit was decided under 
gection 158 of the Code, and the present suit 
is. therefore, barred on the ground of res 
judicata. The contention on behalf of the 
appellant is that the dismissal of the previous 
guit was under section 102 as held by the 
Court below, but that the causes of action in 
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the two suits were not the same. If the 
plea in bar either under section 103, or by 
reason of res judicata is sustainable, it would 
be unnecessary to go into thse question of 
limitation, the only other question raised in 
the appeal. 

The property, to [which both the snits 
relate, consists of certain villages. In the 
plaint in the suit of 1892, it is alleged that 
the villages belonged to one Narayanasawmy 
Aiyar, senior paternal uncle of the plaintiff, 
that he died about twenty-four years ago and 
after his death, the villages remained in the 
enjoyment of .Narayanaswami’s widow 
Sellathammal, that, on Sellathammal’s death 
on the 30th August 1891, the pliintiff became 
entitled to, and came into possession, of all 
her properties including the properties sued 
for, and that the plaintiff leased the latter 
properties to several persons in September 
1891. It, then, goes on to allege that “on the 
strength of some opinion entertained by the 
revenue authorities, on an enquiry made by 
them after the said Sellathammal’s death, 
the defendant, who has no claim, for the 
last one month entered upon the undermen- 
tioned properties and has been causing dis- 
turbance. Besides, he has been eanusing dis- 
turbance to the plaintiff’s- enjoyment in 
several ways by frightening and intimidat- 
ing the plaintiff's lessees: and by instituting 

criminal complaints etc., against them.” In 
-the 6th paragraph of the planing; it is stated 
that “whatever might be the nature of the 
defendant's claim he had no right whatever 
to wrongfully enter upon the property re- 
maining in the plsintiff’s possession.” And 
in the 7th paragraph, the cause of action is 
alleged to arise in January 1892, “when the 
defendant began to cause obstrnction as 
againat the plaintiff's possession.” The relief 
prayed for is ‘perpetual injunction restrain- 
ing the defendant from interfering with 
the property remaining in the plaintiff's 
possession.” 

The defendant in that suit denied the 
plaintiff’s right to, and possession of, thé land 
in dispute, contending that the property 
belonged to one Anapian, tho father of 
Sirammal, that on his death without male 
_ issne, it devolved on his widow Parvathmmal 
and that on Parvathammal’s death Sellathin. 
mal succeeded to the property. The defen- 
dant claimcd that on Sellathammal’s death. 
he inherited the property ng the sister’s son 
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of Anapian. The three material issues framed 
in the case were (a) whether the property 
belonged ‘to Narayanaswamy the husband of 
Selluthammal, (b) whether the succession 
devolved on the plaintiff after the death of 
Sellathammal and he has been in possession 
of the property since herdeath, and (œ) whe- 
ther the plaintiff was entitled to obtain the 
injunction solely on the strength of his 


- possession without making out title to the 


property. The issues were settled on the 2nd 
April 1892, and the case was -fixed for final 
hearing on the 26th August, on which date 
the plaintiff applied for adjournment on the 
ground that he had not sufficient time to 
summon his witnesses, and the hearing was 
p»stponed to the 1lth October. On the llth 
October, only two outof the 24 witnerses 
subpmnaed by the plaintiff appeared but 
neither the plaintiff nor his pleader appeared 
on that date. The Court, kaving waited for 
some time, passed the following order:— 

“From the issnes above mentioned, if 
will be seen that the plaintiff’s claim is 
completely denied by the defendants. I should, 
therefore, dismiss the plaintiff's suit with 
costs.’ An application was subsequently 
made under section 103 of the Civil Proce- 
dure Code of 1882 to set aside the order of 
dismissal to the same Judge. 
the dismissal must be considered to have 
been made under- section 158 of the Code 
inasmuch as the care had been adjourned in 
order t> enable the plaintiff to produce his 
evidence, and be failed to do so, and that, 
therefore, the plaintiff had no remedy under 
section 103. [tis to be noted that the Sub- 
ordinate Judge does not state that he decided 
the suit on its merits which I think he could 
have done under section 158. The other 
course open to him under rection 157, was to 
dismiss the suit under section 102 of the 
Code on the ground that the plaintiff failed 
to appear. The order dismissing the suit 
does not mention the section under which it 
was made. But on reading - the order, it 
would appear to have been made under sec- 
tion 102, read with section 157, rather than 
under section 158. The Subordinate Judge, 
who heard the application under section 103, 
seemed to think that under the circumstances 
the suit could have been dealt with only 
under section 158, but that‘is apparently a 
wrong view of the law. The plaintiff did not 


He held that ` 


f 


appear atthe adjourned hearing and, therefore, . 


` gupport of a limited construction. 
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the case fell within the terms of section 157. 
[Maharajah of Vietanagram v. Lingam 


Krishna Bhupati (1)]. I am also inclined to 
hold, aa I have said, that the Subordinate 


J adge might have ‘dealt with the case under” 


section 158, if he chose to do so. The view 


‘takén in Shrimant Sagajirao v. S. Smith (2), 


however, seems to be that where the plaintiff 
doer not appear, the snit. cannot be decided 
under section 158, eventhough time had 
been granted at his request for the purpose 
of producing evidence or performing any other 
act necessary forthe further progress of the 
suit. With. great respect tothe learned 
Judges who decided that case, I am unable 
to agree in their construction of section 158. 
There is nothing in the language of that sec- 
tion which precludes its application to a case 
where the plaintiff does not appear. Section 
158 generally empowers the Court under the 
circumstances mentioned therein to decide the 
suit whether-the party at whose instance the 
adjournment was granted is present or not at 
the date fixed for hearing, and the judg- 
ment in the case of SArzmant sagojirao vy. 
8. Smith (2) does not give any reasons in 
It may, 
however, be that in such cases, the Court 
ought ordinarily to deal with “the suit under 
section 157 and not section 158. -Under 
section 158, the Court is required, if it 


chooses to act under it to, go, into the ques-" 


tions raised in the action and to -decide 
them on such materials as may be before 
it. But, as I have said, so far as it appears 
from the order of the Subordinate Judge in 
the previous suit he did not consider the 
case on the merits, although the suit might 
have failed because of the inability of the 
plaintiff to support his allegations by evi- 
dence: ` 

‘The question, ‘then, is, whether the Cause 


of action in the present_suit is the same as ` 


that in the suit of 1892 within the meaning 
of section 103. Inthe plaint in the present 
suit, which is much fuller than the plaint in 
the other suit, the plaintiff states that the pro- 
perty originally belonged to Anaippier who 
died in 1886 leaving him surviving his wife 
Parvathammal and his mother Ammalammal, 
that before his death Anaippier authorised 


. his wife to adopta son, that after the death 


of Anaippier his widow gave birth to a 


- (1) 12 M L. J. 478: 
(2) 20 B. 736. 
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posthumous child, Sellathammal and that 
in 1837 the widow adopted one Rama- 
sami. The property then vested in Rama- 
sami, and Parvathammal looked after it 
as his guardian. Ramasami died in 1889 
and the property devolved on Parvatammal 
as his heir and-she enjoyed the same till 
her death in 1841. Then it is alleged one 
Sundaram Aiyar obtained possession of the 


. property as guardian of Sellathammal and 


that such possession was adverse to the rights 
of the proper heirs of Ramasami, and that 
Sellathammal, when she came of age, con- 
tinued in adverse possession and thns acquired 
a right as absolute owner. 

Sellathammal died in 1891, her husband 
Narayanasami -having pre-deceased her in 
1868. And the plaintiff says that he being a 
nephew of Narayanasami succeeded to the 
property on the death of Sellathammal, who 
had acquired an_absolute right thereto by 
adverse possession and he further alleges, in 
the alternative, that the property was owned 
and possessed by Narayanasami adversely to 
Sellathammal, and in this view of the case 
also, he is entitled to the property on the 
death of Narayanasami’s widow Sellatham- 
The plaint goes on to state that what- 
ever right Srinivasa Aiyar, the defendant in 
the previous suit and father of defendants 
Nos. 1, 2 and 3 in the present case, possessed 
in the suit properties, was extinguished by 
the adverse possession of Sellathammal and 
Narayanasami Aiyar. It further states that 
the Government took possession of the pro- 
perty probably as-an escheat, but that 
eventually on certain mirrepresentations 
being made by Srinivasa Aiyar, the pre- 
decessor-in-title of the defendants, the 
Government wrongfully put Srinivasa Aiyar 
in possession of the property in December 
1891, which the plaintiff Bays is his canse 
of action. The main relief he asks for is 
declaration of his title to these properties 
and recovery of possession. It will be noticed 
that in the plaint in the previous suit allusion 
is made tothe same order of the Government 


‘which is now alleged to be the canse of 


action. That order by which the plaintiff was 
dispossessed in December 1891 was passed 
before the institution of the previous suit. 
In the plaint in that ruit he admits that the 
defendant had entered upon the land and 


- was causing disturbance but he claims that 


he was in possession by reason of the fact 


y 
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that he had granted leases to several persons 
before the passing of the order by the 
Government. It is not now alleged that any- 
thing has transpired since the institution of 
the previous suit in the nature of infraction 
of the plaintiff's right 
have been the case from the statements in 
the plaint in the previous suit, was that soon’ 
after the death of Sellathammal, there was 
the usual scramble for possession between 
the rival claimants and that the authorities 
supported the defendant’s claim, who, on 
the strength of their order, entered upon 
the possession of the properties; but the 
plaintiff claimed that he was still in posses- 
sion. His possession, rowever, had to be 
secured and, therefore, he wanted a perpetual 
injunction against the defendant on the 
ground that he was entitled to the property’ 
on the death of Sellathummal. Whatever 
rights he has now to the property accrued on 
the death of Sellathammal by virtne of his 
relationship to her husband Narayanasami, 
and it is the same right which is in dispute 
in the present action. No doubt in the 
previous suit he alleged that the property 


belonged to Narayansami and that he inherit-— 


ed it on the death of his widow, who was in 
possession for 24 years after Narayanasami’s 
death, while in the present suit he says that 
either the property belonged to Narayanasami, 
he having acquired it by adverse possession, 
or to his widow Sellathammal by virtue of 
adverse possession ugainst the heirs of 
Anaippier, and that in either case he succeeded 
to the property dn the death of Sellathammal, 

As I read the plaint in the first suit, the 
cause of action then was the denial of the 
plaintiff's right to the property accruing on 
the death of Sellathammal and Srinivasa 
taking possession of the property on the 
strength of the order of the authorities, 
though he claimed that such order of the 
Government and the action taken under it 
should not affect his title, nor the possession 
he had by virtue of the leases. The main 
question then was did the plaintiff acquire 
aright to the property on Sellathammal’s 
death P And this is made clear by the issues 
framed in the case. It is true that the relief 
which he asked for then was perpetual in- 
junction, but he conld not have obtained that 
relief unless ho was able to establish his title. 
As cbocrved by their Lordships of the Privy 
Council, the cange of action has no relation 
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to the character of the rehef prayed for by 
the plaintiff, any more than to the defence 
which may be set up by the defendants. See 
Ohand kour v. Partab Singh (3). It has been 
urged by the learned Vakil for the plaintiff 
that it is not open to us in this connaction to 
travel outside the four corners of the plaint 
in order to ascertain what the cause of 
action was in the previous suit and he relies 
in support of this argument on the decision 
just referred to, where their Lordships 
observe that the cause of action refers - 
entirely to the grounds set forth in the plaint 
us the cause of action, or in other words to 
the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour. 
But these observations must be read in 
connection: with the context in which they 
are made. So read, they only mean that a 
canse of action is not governed by the nature 
of the defence which the defendant may set 
up. I do not think, for instance, that their 
Lordships intended to lay down that we are 
precluded, in determining whether the cause 
of action in the two suits is the same, from 
referring to the issues which were raised in 
the first action for the purpose of finding out 
what the plaintiff had to prove and undertook 
to prove in order to support his claim as 
alleged in his plaint. The plaint in the suit © 
of 1892 is extremaly concise and vague, and 
16 becomes necessary for the purpose of 
understanding the scope of that suit to refer 
to the issues. It has been argued with con- 
siderable emphasis that the plaintiff then 
alleged that be was in possession of the 
property although it may be thas his allega- 
tion was false or founded on misconception. 


“But the plaintiff also alleged in the previous 


suit that he had aright to the property and 
that Srinivasa <Aiyar in disturbing his 
possession purported to do so under some 
claim of right. The suit was not a merely 
declaratory suit, nor based on mere posses- 
sory title, instituted under the special pro- 
visions of the Specific Relief Act; the entire 
scope of the suit was to obtain a decision that 
the plaintiff succeeded to the property on the 
death of Sellathammal. The plaintif has in 
the present action merely varied the form of 
reliel by asking fur the recovery of possession 
instead of perpetual injunction, which məaus 
much the same thing in substance. If the 
causes of action in the: two suits ara sub- 
(3) 16 ©. 98. 
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stantially the same, the mere differences in 
the form in which they are stated or in the 
relief prayed for can make no difference in 
law. See Haji Hasam Ibrahim v Mancharam 
Kaltandas (4).. Otherwise a plaintiff who has 
allowed .judgment to go against him by 
` default could always get over the disabili y 


imposed by section 103 of the Cede by. 


simply manipulating the form of the plaint in 

a subsequent Bult. . 

Tt is next argued that'in the present suit 
the plaintiff's case is that the property 
belonged to Sellathammal or to her husband 
Narayanasami, while his case in the first suit 
was that it belonged to Narayanasami, and 
it-was not alleged then that-it belonged to 
Sellathammal in absolute right. ‘In both the 
cases, whether the property belonged to 
‘Sellathammal absolutely or to Narayanasamil, 
the .plaintif’s title to it is based on his 
relationship to Narayanasami and arose on 
the death of Sellathammal. The media, there- 
fore, in the language of the Privy Council, 
on which the plaintiff in either case asks the 
Court to arrive at a conclusion in his favour, 
is succeassion to the property in question on 
the.death of Sellathammal and the denial 
of such right by Srinivasa Aiyar, the 
defendant,- or his representatives in title. 
I may refer to a case in Woomatara Debea v. 
Kristokaminee Dosse (5) where the Jadicial 
Committee ‘of the Privy Council had to 


~. construe the phrase cause of action’ as used 


in section 2 of the Civil Procedure Code of 
1859. The observations made in that case 
seem to bear closely on the facts of this case. 
There the plaintiff had in a former suit 
admitted that no portion of the land then 
gued for was included in the limits of a 
taluk as originally settled and defined by the 
dowl but that she had, as talugdar of that 
talug, acquired title to 16 as towfeer,+ e., by 
gradual squatting or encroachment. Tt was ` 
helt in the suit subsequently brought by her 


that she could not claim to fall back upon ° 


the title to-the land as included within the 
limits of her talug. Their Lordships observe; 
“The first question that occurs to their 
Lordships upon that section is whatis meant 
by the cause of action. And in the present case 
they are clearly of opinion that the cause of 
action was the dispossession of the defendant 
by the is of the ngundang that is now 

(4) 8B. 1 

(6) 18 W 168, 11 B. LR. (P. G.) 158. 
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complained of and the other proceeding in 
the Act IV case. The result of these proceed- 
ings was to affirm the possession of the 
defendants in the land which was the subject 
of the first suit and to leave the party who 
felt aggrieved by them to her remedy by a 
Civil suit.” Then they go on to say: “Now it 
is perfectly clear to their Lordships upon the 
proceedings that the real qudstion in issue 
to be determined bstween the parties then 
was whether the lands then sued for which 
included the lands now sued for belonged as 
of right’ to the talugdar, or whether they fell 
withii lot 32 which belonged to the defen- 
dants. And it was open to the plaintiff, the 
present appellant, in the former suit, to 
She 
might have said, as she did say, according to 
Mr. Doyne’s argument to-day, that the whole 
of the land then claimed was towwfeer land : or 
she might have said a portion of the land 
fell within the filug, as originally settled 
and formed part of the 7,000 and odd bighas 


~ mentioned in the dowi and the residue of it 


is towfeer land; or she might have put her 
case in the alternative and have said that she 


‘had a good title to a portion as her original 


land, but that, should the proof of that fail, 

that portion alao was to be considered as 
towfeer land.” “With the full knowledge of 
all the circumstances she chose to say, I 
admit that I am in possession of all that I 
was entitled to under the dowl, but I claim 
this land, the whole of it, as towfeer land.’ 
The contention now is that although she saw 
fit to take-that course then, she has now a 
right to fall back upon the other title, and 
to say: “The boundary was jmproperly 
drawn so as to include in the defendant’s 
holding that which of right should have 
been within my originally settled talug ; 
and a8 [ now claim in that way that which 
I might have claimed in the former suit, I am 
not precluded front bringing this second suit.’ 

It appears to their Lordships that that con- 
tention cannot prevail against the clear terms 
of the section in question, or indeed, upon 
principle.” Section 2of Act VILL of 1859 on 
which the question arose was in these terms: 
The Civil Courts shall not take cognizance of 
any suit on a cause of action which shall 
have been, heard and determined by a Court 
of competent jurisdiction between the same 
parties or the parties under whom they claim, 
That lays down a narrower principle of reg 
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judicata than section 13 of the Code of 1882. 
while the disability imposed by section 2 of 
Act VIII of 1859 seems to be the same as 
that laid down by section 103 of the Code of 
1582, which precludes a second suit being 
brought on the same cause of action as in the 
first saib, even though the tirst suit was 
dismissed for default of the plaintiff and not 
heard and determined. In the present case, 
therefore, the subject of inquiry is the same 
as was in the case of Woomatura Debra 
v, Kristokaminee Dose (5), viz.,the identity 
of the cause of action. Thus, 
the language of the Privy Council, it can 
make no difference in principle how the 
present plaintiff shaped his title if he- was in 
a position at the time of the suit of 1892 to 
base his claim on two alternative titles which 
he has put forward in the present suit. Though 
section 13 is not applicable to this case as 
“the previous suit was not heard and finally 
decided within the meaning of that section, I 


think section 42 and section 43 are clearly, 


applicable. Section 42 lays down that every 
suit shall as far as practicable be so framed 
ng to afford ground fora final decision upon 
the subject in dispute and so to prevent 
further litigation concerning them. The real 
subject of dispute in this case was the title of 
the plaintiff to the property in question 
which accrued on the death of Sellathammal, 
and the plaintiff ought to have put forward 
the two alternative sets of facts which are 
now alleged in support of that title and which 
existed at the time of-the previous action. 
What led the plaintiff to come to Court then 
as now was the order of the Government on 
the strength of which Srinivasa Aiyar 
obtained possession of the land and the denial 
of the plaintiff’s title thereto by Srinivasa 
Aiyar. Section 43 lays down that the whole 
of the plaintiff's claim should be included and 
he must ask for all the remedies to which he 
may be entitled in respect of the same cause 
- of action. One test, it seems to me, which 
may be usefully applied. in order to see 
whether the causes of action are the same, is 
whether the sections 44, 45, 46 and 47 of the 
Code, which relate to joining causes of action, 
would have any application to such a case 
as this. To my mind, it is obvious; that they 
would not. I may also refer to the case of 
Munshee Busloor Ruheem vy. Shumsoontssa 
Begum and Jodonoth Bose v. SAumsoontssa 
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Begum (6). There the question for considera» 
tion was whether the claim in the new suit was 
ia fact founded upon a cause of action distinct 
from that which was the foundation of the 
former suit. The cause of action in the 
former suit of the respondent in the appeal 


before their Lordships of the Judicial Com- 


mittee was a refusal by her husband, the 
appellant, to restore, or his misappropriation 
of the wifes property which she says she ~ 
entrusted to him. The property songht to be 
recovered in the second suit wasa particular 
companys paper which along with other 
property, the subject of the first suit, was 
deposited with the husband. This company’s 
paper not having been sued for in the first. 
action, it was held that the plaintiff could not 
recover it in the new suit. The cause of 
action in both the suits was one and the 
same conversion. a 

None of the cases cited by the learned 
Vakil for the appellant has. it seems to me, 
any bearing on this case. In Pritapur Raja 
v. Suriya Rao (7), the claim involved in the 
second suit in respect of the personality had 
not arisen at the time of the former suit. In 
Ramaswami Ayyar v. Vythinatha Ayyar (8), 
the two suits related to two distinct mortgages 
and as it is pointed out in Thrikatkat 
Mudathtl Raman v. Thiruthiytl Krishnen Nair 
(9), the cause of action in the case of Rama- 
swami Ayyar v. Vythinatha Ayyar (b) arose 
out of two distinct contracts. In Jibunte 
Nathkhan v. Shth Nath Uhukerbutty (10), the 
previous suit, whioh was one for declaration 
of title to and confirmation of possession of 
certain land, had been dismissed on the 
ground that the plaintiff was notin possession 
at the time of filing the suit and his title was 
not adjudicated upon. It was held that A 
subsequent suit for recovery of possession on 
the samé title was not barred under section 
43, becanse the causes.of action were different. 
As the learned Judges point out, the previous 
suit was one of a decleratory nature and the 
plaintiff could not then have asked for any- 
thing more on his allegations in the plaint, 
and after the previous suit there had been 
an active disturbance of the plaintiff's © 
possession. Butif the Court in that case 


had found against the plaintiff both on the 
(6) 11 M.I. A. 551. 
(7) S M. 620. 
8) 26 M. 760 
9) 20 A. 153 (F. Bs 16 M. L. J, 48, 
- (10) 8 O. 819. 
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question of title and of possession, he could 
.not have subsequently brought another suit 
on the basis of his title although his first 


_ suit was liable to be dismissed onthe question . 
as to possession alone being determined against’ 


_him..8ee Pearu Mohun Mukerje v, -Ambica - 
Ohiirn Bardopadhya (11). So if the cause of 
action in the present case was the denial of: 
the plaintiff's title to the land by succession 
“to Sellathammal and the disturbance of his 
possession by Srinivasa Aiyar, it would not 


. be open’ to the plaintiff to say that if he had: 


i “prosecuted the suit and it was found that he 
~ was not in possession, then on that ground 
alone his sait might have been—though I 
do not think it would have - been—dismissed. 

I am, therefore, of opinion that the judg- 
ment of the lower Court on this point ig 
right and that the appeal must be dismissed 
. with costa. 

Munro, 4 KA, g concur, aa £ 


A Appeal dismissed. 
(11) 240. 900, 





MADRAS HIGH COURT. 
SECOND CIFIL Appgat No. 1041 oF 1907, 
April 12, 1910. É 
Present: Sir Ralph Henson, Judge and Mr. 
Justice Abdur Rahim, 
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THIMMANAYANIM BAHADUR 
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VATSUS 
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AND OTHEFS8—RASPONDENT?, 

Oivil Procedure Code (Act XIV o 1882); s. 59i— 

Appeal against decree—Erroneous decision in an inter- 
loculory order— Ground of appeal. - —- 
@ Au appeal lies against the final decree of a Court 
within the meaning of section 591 of the Civil Pro. 
cedure Code (Act XIV of 1882), though the only 
ground of appeal is the erroneous decision of Court 
in regard to an interlocutory order. 

It.is not necessary for a suitor to appeal from 
every interlocutory order by which he may feel him- 
. golf aggrieved. Any erroneous interlocutory order may 
be set aside in the, appeal from the final decree. 

Googlee Sahoo v. Premlall Bahoo, 7 ©. 148, Savitri v, 
Ramji, 14 B. 232, Maharajah Moheshur Singh v, 
Bengal Government, 7 M. I A. 283 at p. 802, followed. 


Sher Singh v. Diwan Singh, 22 A. 868, Oauesanel v. 


Soures, 28 M, 260, Sheo Nath Singh v. Ram Din Singh, 
18 A. 19 at p. 99 Godavari Samulov. Gajapati Narayana 
Det, 23 M. 404, and Sankaralinga Mudali v. Ratnasaba- 
pathi Hudali, 21 M. 324, referred to. 


Second appeal against the decree of the 


: Subordinate Judge’s Court of the North Arcot, 
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in Appeal: Suit No. .29 of 1905, presented 
against the decree of the Court of the Dis- 
trict Munsif of Tirupathi,-in Original Suit No. 
462 of 1902. p 

Judgement. —~We are of opinion that 
the appellant in the present case did appeal 
against the decree, within the meaning of 
section 591 of the Code of Civil Procedure 
- (Act XIV of 1882), though the only reason for 
the appeal was the erroneous decision in 
regard to the interlocutory order. But the 


-terms of the section, in our opinion, allow such 


an appeal. -> 

The decision of the Subordinate Judge as 
to the construction of section 591 of the Code 
of Civil Procedure;is, no doubt, in accordance 
with the decision in Sher Singh v. Diwan 
Singh (1) and Caussanel v. Soures (2). But 
the former is based. on an obiter dictum in 


Sheo Nath Singh v. Ram Din: Singh (3) and 


the decision in Caussanel v. Soures (2) is 
doubted in Godacarty Samulo vw. Gajapatht 
Narayana Deo (4), where it is pointed out that 
it is doubtful if it can be reconciled with the 
earlier decision reported in Sankaralinga 
Mudali v. Ratnasabapathy Mudalt (5). 

The decisions in Googlee Sahoo v. Premlall 
Sahoo (6) and Sarate v. Ramji (7) are directly: 
in favour of the appellant’s contention and 
they are, we think, in accordance with the 
language of the section and the principle on 
which it is based as explained by the Privy 
Council in Maharajah Moheshur Singh v. The 


' Bengal Government (8). 


“We are of opinion that this objection can- 
not be‘sustained:- We are not aware of any 
law or regulation prevailing in India which 
renders it imperative upon the suitor to appeal 
from every interlocntory order by which he 
may conceive himself aggrieved, under the 
penalty, if he does not'do so, of forfeiting for 
ever the benefit of the consideration of the 
appellate Court. No authority or precedent 
has been cited in support of such a proposi- 
tion, and we cannot conceive that any thing 
would be more detrimental to the expeditious 
administration of justice than the establish- 
ment ofa rnle which would impose upon the 

(1) 22 A. 866: 

(2) 23 M. 260. — 

(3) 18 A 19 at p. 22. 

(4) 23 M. 494. 

(5) 21 T 824, 

(8) 7 0. 148. 

(7) 14 B. 282, 

(8) 7 M. L A, 288 at p, 802. 
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suitor the necessity of so appealing, whereby 
onthe one hand he might be harassed with 
endless expense and delay, and on the other, 
inflict npon his opponent similar calamities. 
We believe there have been very many cases 
before this tribunal in which their Lordships 


have deemed it to be their duty to correct, 


erroneous interlocutory orders, though not 
brought under their consideration until the 
whole caase had:been decided, and brought 
hither by appeal for adjudication”. 

We, therefore, set aside the decree of the 
Subordinate Judge and remand the appeal to 
the District Judge for decision on the merits. 

Ccsts will abide the event. 

Appeal allowed. 





MADRAS HIGH COURT. 
Letters Parent APPRAL No. 159 or 1909. 
March 16, 1910. 
Present:—Mr. Justice Miller, Mr. Justice 
Manro and Mr. Justice Abdur Rahim. 
Tur OFFICIAL ASSIGNEE or MADRAS 
— APPELLANT 
Versus | 
Tas SOCIETY ror PROMOTING 


CHRISTIAN KNOWLEDGE—Rxrsponpsnt. 
Banker and Qustomer—Depostt-— Agreement by Banker 
to buy securities for customer—Fatlure of Bank— Trust. 
A & Co, Bankers, agreed to buy securities for the 
respondents whose moneys they held in deposit. 
Before doing so, however, they suspended payment: 
Held, that the above agreement did not make A & 
Co., trustees for the amount in deposit. 
Lapprian’s Case, Letters Patent Appeal No. 138 of 
1909, referred to. 


Appeal under section 15 of the Letters Pa- 
tent against the judgment, dated the 
28th September 1909, of the Honorable Mr. 
Justice Munro, in Original Side Appeal No. 67 
of 1908, presented against the order of the 
Court of the Insolvency Commissioner dated 
10th November 19u8, in Petition No. 181 of 
1906. 

Judgment. 


Miller, J.—-This case is also on all fours 
with Lupprian’s case (L. P. Appeal No. 138.) 
Here as there, the bankers promised to buy 
securities for the customer and failed to do so 
before they suspended payment, but here as 
there I find nothing to suggest that the pur- 


' chase was not to be made out of the funds of 


the Bank or that any transfer of funds was 


effected to any kind of trust account. 
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I would, therefore, allow the appeal with 
costs throughout: 

Musro, J —For the reasons given in my 
indgment in L. P. Appeal No. 188 of 1909. 
I agree to the proposed order. 

DIU Rahim, J.——I concur, 

!  . Appeal lloret. 
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Present:—Sir Ralph Benson, Judge and 
| Mr. Justice Krishnaswamy Aiyar. 
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GARINALLA RAMAKRISHNAMMA AND 


oTHERS— RESPONDENTS. 

Hindu Law— Daughter succeeding to father’s estate 
~—Performance of fathers shrad-~-Gift on occasion of 
of gift— Whether can be 
impeached by reversioners. 

According to Hindu ceremonial law, it is sounpetent 
to the daughter to minister to the spiritual needs of 
her father in all those ways in which the widow is 
competent to serve the spiritual needs of her husband, 

A gift by a Hindu daughter, succeeding to theestate 
of her deceased father, of some of those properties on 
thé occasion of her father’s shrad ceremony ina holy 
place, is valid and cannot be impeached by the rever- 
sioners, provided the property sold or gifted bears 
a small proportion to the estate inherited. 

Rama v Ranga, 8 M. 552, Lakshmtinaryana v. Dasu. 11 
M. 288, Puran Daiv. Jai Narain, 4 A. 482, Ram Kamal 
Singh v. Ram Kishore Das, 22 0. 506, Raj Chunder 
Deb Biswas v. Sheshoo Ram Deb, | W.R. 148, Ohorwdhry 
Junenenjoy Bullich, v. Rasmoyee Dossee. 10 W. R. 
309, Collector of Masulipatam v. Cavaly Venkata 
Narianappa, 8 AL I. A. 529 at p. 551, referred to. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Coconada, in 
A. S. No. 80 of 1966, presented against the 
decree of the Court of the District Munsif “of 
Peddapur, in O S. No. 17 of 1905. 

Judgment.—tThe second appeal is 
argued ax regards the validity of the gift of 
Item No. II to Lakshimamma who succeeded 
to the property of her father on his death in 
the sixties; she made a gift of 49 cents of her 
father’s property to the 3rd defendant. The 


‘extent of land which came to her from her 


father was about 19 acres apart from houses 
and house sites and movable property. The 
gift was made on the occasion of the Pash- 
karam at Rajahmundry, a peculiarly holy 
event amongst Hindus which happens once in 
twelve years. She was the person to perform 
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her father’s shraddha on his death, there being 
no brothers and her mother having died 
before him. She performed the shradhha 
on the occasion of the Pushkaram and made 
the gift of the land as part of the shradhha 


ceremony. The plaintiff, a reversioner, im- 
peaches the gift. - 


Under the Hindu Law in force in this 
presidency, the daughteris a limited owner 
like the widow and her powers of alienation 
a3 regards property which she has inherited 
from her father are no greater than those of 
the widow and we are inclined to hold that 
they are rot less. The test, however, is apart 
from cases of temporal necessity, whether, the 
alienations arefor the spiritual purposes of 

the deceased father or husband. The daughter 
inheriting property from hér father is not 
entitled io expend it tor the spiritual needs of 
her husband, though it cannot be said that 
under no Girenniatancés can the father's pro- 
perty be ro used. However this may be, if 
the expenditure by the daughter is for spiritual 
needs of the father’s soul, it stands on.the 


same footing as the expenditure by the widow 


for the spiritual needs of her husband. There 
may be a question as to whether the daughter 
18 competent to minister to the spiritual needs 
of a father in all those ways in which “the 
widow is competent to serve: the spiritual 
needs of her husband. Bat if according to 
the ceremonial law itis incumbent upon the 
daughter to serve the spiritual necessities of 
her deceásed father whose property she’ in- 
herits, we are not justified in dealing with 
her alienation of her father’s property for 
such necessities in a manner different from a 
widow’s alienations under like circumstances. 

Iñ this case the daughter succeeded to her 
father’s property. She was also the person 
bound to perform his shraddha at his ,death. 
Her daty i in respect- of the funeral and annual 
ceremonies islaid down by writers on the 
Ceremonial Law. Rajkimar Sarvadikary in 
his Tagore Lectures names her at page 110 “as 
the person entitled to perform shraddhu rites 
on failare ofthe widow”. Mr. Ghose in his 
Hinda Law names her among the persons 
evmpetent to perform the shraddha at page 
63. Sarvadikary relies on the authority of the 
"Dharma 
largely. Inthe Bombay Sanskrit Edition of 
the Nirnaya Sindha at page 287 the author 
says; the daughter performs the shraddha to 


~ ladi 


Sindhu” from which he quotes’ 


a divided father as she takes the property.” 
In the shraddha Kanda of Vydianatha Dikshta 
published by Narayana Sastri in Grantha 
characters, the daughter’s duty to perform 
her father’s shraddha is laid down in pages23 


, and 26. . He says thedanghter performs the 


shraddha in the absence of the son ete., and 
gives the orderat the bottom of page 26 thus: 
“the son born, the grandson, his male descen- 
dants, the puétrika putra, his descendant, the 
adopted son, his issue, the daughter’s son 
whoinhertts, the daughter’s son, the widew, 
the husband, the son ofa co-wife, thedaughter, 
the brother, the brother's son ete.” The per- 
formance of the shraddha being enjoined, the 
Nibbanduna writers are agreed that a viait 
toa Thirtha or holy place is a proper occasion 
forthe perfirmanceof ashraddha. Referenceis 
made by Sarvadikary in the foot-note at page 
101 tothe Thtrthau Shraddha on the author. 
ity of Dharma Sindhn. The Nirnaya Sindhu 
(Bombay Sanskrit Edition) speaka of it at 
page 379.- The Madhaviya published as 
Volume 48 of the Bombay Sanskrit series lays 
down the duty of performing the shradtha 
on occtasionsof visits to holy places and on the’ 
occurrence of sacred conjunctions. See pages 
301 to 397. So does the Vythianatha Dik- 
shitja dwell in great elaboration on the 
peculiarly sacred occasions when the perform- 
ance of shraddha is enjoined. That the 
banks of the Godaverit which is a sacred 
river would according to Hindu ‘ideas be a 
fitting place forthe performance of shraddha 
cannot be questioned. That the occurence of 


tho Godaveri Pashkara would largely enhance 


the sacredness of the place is alao an accepted 
item of orthodox belief. The gift of land is 
a suitable appendage to the shraddha cere- 
monial, and is laid down in ceremonial 
treatises as highly meritorious. The Madhavi- 
ya at page 436 and the Vythianadha Dikshitya 
at page 359 (the editions are those already 
referred to) refer to the gift of land as part 
of the shra/dha ceremonial. Itis, therefore, 
clear that the gift in the present case of a 
very small extent of the father’s property 
was in accordance with Hindu ideas as re- 
gards the daughter’s duty in connection with 
the performance of a fathers’ shraddha on the 
oseasion of the Godaveri Pashkara. Ithas some- 
times been said thatthe gifs of property is 
justifiable if it isin performance of indispens- 
able acts of duty or religious necessity.” See | 
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Ramav. Ranga (1) and Lakshiminarayana v. 
Dasu (2), In the first of these cases, the sale 
by the widow of nearly all the property she 
inherited from her husband for the expenses 
of pilgrimages was held unjustifiable. In the 
second case of a giftto a pro-Brahmin intro- 
duced into a family by widows for the per- 
formance of their husband's shraddaha, it was 
held that the gift was for indispensable neces- 
sity and of a small portion of the husband’s 
property and, therefore. valid. But we do not 
think we can lay down the rule that to justify 
the alienation the expenditure should be for 
® spiritual necessity. We have already said 
that the gift or expenditure should have 
referenée to the spiritual needs of the father 
or husband whose property is taken. Where 
it was only for the widow’s spiritual , benefit 
asin Puran Dai v. Jai Narain C3) or for the 
endowmentofa temple built by the mother- 
in-law as in Ram Kamal Singh v. Ram Kishore. 
Dass (4), the gift was undoubtedly without 
jurisdiction. The case of Raj Chunder Deb 
Biswas v. Sheeshoo Ram Deb (5) is not quite 
intelligible and we are not clear that the head- 
note is supported by the soméwhat laconic 
judgment. It issaid that the sale of the pro- 
perty by thedaughter forthe mother’s shraddha 
was invalid. The appeal itself appears to 
havé been dismissed which would rather 
support the view that the alienation was held 
good. Butnone of these cases, which were 
relied on by Mr. Nagabhushanam, is author- 
ity for the position that the alienation must 
be for an indispensable spiritual duty to sup- 
port the alienation. Ib can hardly be sup- 
posed that a Hindu widow paying a visit to 
Gays or Sethu is not justified im incurring 
reasonable expenditure for the purpose or in 
making a gift of land on the occasion’ of the 
shraddha there performed for the spiritual 
benefit of her husband’s soul. Mr. Justice 
. Dwarkanath Mitter, a high anthority on 
such a question, held in, Chowdhry Junmenjoy 
Mullick v. Russomoyee Dossee (6), that a sale 
forthe expenses of her husband’s mother’s 
shraddha by a Hindu widow was justifiable 
even though the actual performer of the 
ceremonies was the husband’s brother. We 
think we are warranted in holding that if the 
property sold or gifted bears a small 


tS 8 M. 652. (2) 11 3L 288. 
4 A. 482. (4) 22 vi 606. 
(6) 7 W.R. 


146. 
(6) 10 W. TB. 808, 11 L. R. 418, note. 
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fied as‘ministering to spiritual benefit. 
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proportion (which it is impossible to define 
more exactly) to the estate inherited and tbe 
occasion of the disposition or expenditure 18 
reasonable and proper according to the 
common notions of the Hindus, it is justifi- 
able and cannot be impeached. by the rever- 
sioner. Weare obliged to express ourselves 
somewhat guardedly because almost every 
gift according to Hindu notions is as such 
calculated to promote spirifual ‘merit and 
the occasions for the performances of cere- 
monies calculated to bring spiritual reward 
are so innumerable that almost any expendi- 
ture not fora sinfulobject and any alienation 
by way of gift may be attempted to be justi- 
We 
do not think that Hindu lawyers contemplat- 
ed such an exercise of the power of alena- 
nation by a limited owner. Jt is to be regret- 
ted that we have not found ourselves in a - 
position to lay down 8 more definite rnie 
for practical application. In the Collector of 
Masulipatum v, Oavaly Venkata Narainoppa 
(7), the Privy Council said: “For religious or 
charitable purposes, orthose which are sup- 
posed to condnceto the spiritnal welfare of 
her husband, she (the widow} has a larger 
power of disposition than that which she 
possesses for purely worldly purposes,” Their: 
Lordships did not attempt to further define 
the spiritual purpose. We have endeavonred . 


“to suggest the further limitation that the 


spiritual purpose should besuch asia regarded 
by thé Hindu community.as reasonable and 
proper though not absolutely necessary. We 
think the alienation in the present case falls 
within the rule. We must dismiss the 
second appeal with costs. 

Appeal dismissed. 

a 


(7) 8 M. I. A. 629 at p. 551. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 410 or 1909 
Criminal Reviston Petition No 305 or 1809. 
February 8, 1910. 
Present:—Sir Arnold White, KT., Chief 
- Justice. 
MUSSALAPPA AND OTRERS— PETITIONERA. 
_ versus 
EMPEROR. : 
Criminal Procedure Oode (Act F of 1898), ss. 285,239 
—Penal Code( Act XLV of 1860), 9 147—Aadras Forest 
Act {F of 1882), s 21(a)—Permilting catile to trespass 
in reserved forest—Rioting and rescuing cattie after trey 
cre tmpounded— Acts forming part of same transaction 





- — Offences tried at same trial—Mitsjoinder of charges, 


“ 
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Accused Nos, 1 to 12 were charged with mue 
cattle to graze in areserved forest. Thoy and acoused 
Nos. lito 18 werealso charged with and tried at 
the same trial for rioting and having rescued the 
cattle after they were impounded: 

Held, that the acts with which the accused were 
charged were not so connectsd together as to form 
the . samo transaction, that different offences 
were not committed in the same transactionand that 

“the trial was bad for misjoinder of _ Parties and of 
charges, 

Chehutiy v. Emperor, 26 M. 454, Gobind Koeri v. 
Emperor, 29 C. 385, Emperor v. Dato Hanumant 
Shahapurkar, 30 B. 49; 7 Bom. L. R. 683; 2 ur. L. 4. 

` 578, referred to. 


Petition under sections 435 and 439 of the 
Oriminal Procedure Code, praying the High 
Court to revise the judgment of the Deputy 
Magistrate of Kurnool, in Criminal Appeal 
No. 2 of 1909, confirming the conviction and 
sentence EKA onthe 3rd to 6th. 8th to LOth 
and 18th to 
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they ought not to have been tried together, 
and that this was not a case where more 
offences than one were committed bythe same 
“one series of acts so connected 
together as to form the rame transaction” 

within the meaning of section 235, and that 
the fetitionersought not to have been charged 


with and tried at one trial for these offences. 


16th accused in Calendar Case 


No. 69 of 1908 on the file of the 2nd class — 


Magistrate of Peapally. 
Dr. S. Kwaminodhan, for the Petitioners. 
The Public Prosecutor, Oontra. š 
Order.—1n this case twelve shepherds 
(accused Nos. 1 to 12) were charged with, and 


` tried together for offences under section 21 - 


(a) of the Madras Forest Act, 1882, (permit- 
ting cattle to trespass in a reserved forest) 
and section 147 of the Penal Code -(rioting), 
and four other persons (accused Nos. 13 to 16) 
were charged with and tried together with 
the twelve shepherds for offences under section 
. 147 of the Penal Code. The shepherds were 
convicted under section 21 of the Forest Act 
and section 147 of the Penal Code. The 
other persons were convicted under section 
147 of the Code, On appeal the convictions in 
the case of two of the accused were set aside. 
The other convictions were upheld. 

For the purposes of the questions I have to 
Wecide, Itake the facts to; be these. The 
shepherds were found grazing about 3000 
sheep and 800 goats in a reserved forest. 
Thé cattle were collected by Forest Officers 
and driven to a place about 3 miles off. They 
arrived there on the evening of the same day 
and halted for the night. The cattle were 
then rescued with some violence by the 
shepherds and by the other persons. 

Jt has been objected that the vonvictions 
are bad upon the grounds amongst others, 
that the petitioners were not accused of 
different offences committed in the same 
transaction within the meaning of section 
239 of the Code of Criminal Procedure, that 


+ 


“in the lawful custody of C. 


ru 


. tion. 


‘they would be 


With regard to both these objestions, I 
have to consider whether, on the facts, the 
permitting of the cattle to trespass and the 
rescue of the cattle formed the same transne- 
lf they did not, the convictions are 
bad on the ground of misjoinder of parties 
and also on the ground of misjoinder of 
charges. ‘J must hold that the acts were not 
so connected together as to form the same 
transaction (section 235) and that the 

“different offences’’.were not committed in the 
same transaction (section 239). As the Public 
Prosecutor -put.it, this question is always a 
question of fact. Here we have certain pa ties 
charged and tried for permitting cattle to 
trespass andthe same parties, with others, 
charged and ‘tried for rioting in reseuing 
the cattle after! they had been impounded 
at another time and in another place. How 
can it be said without straining the Janguage 
of the sections that the “transaction” is the 

“same”? If the rioting had occurred when 
the petitioners were taking steps to permit 
the cattle to trespass, it would have been other- 
wise. It wasin no sense the necessary out. 
come of the permitting of the cattle to tres- 
pass that, in theevent oftheir being imponnded, 
subsequently rescued. I 
cannot assume that the petitioners when they 
permitted the cattle to trespass intended that 
if the cattle were impounded they would 


‘rescue them. Take the illustrations to section 


235, Criminal Procedure Code; (a) and (b) 
would seem to come nearest to the facts of the 
present case. In (a) the grievous hurt to C 
was caused in the act of rescning B a pereon 
In (b) the houso 
breaking was committed with intent to com- 
mit adultery and the adultery was committed 
in the house ‘entered. The illustrations 


are, of course, only illustrations, but they at 


any rate illustrate that the words “same 
transaction” should be read in their ordinary 
gense. 

For the:purpose of the question before mo 
Jam unable to` distinguish the present case 
on thetfacts from the case of Chekully v. Em- 


at ` 
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peror (1). I may also refer to the oase of 
Gobind Koeri v. Emperor (2). - 
In Emperor v. Datto H mumant Shahapurkar 
(3), to which the Public Prosecutor called my 
attention, the learned Judge attempted to 
, definethe words “same transaction” forthe pur- 
poses of section 239. IfI apply the test sug- 
gested by these learned Judges, it seems to me, 
I mast hold on the facts of the present case 
that the offences were not committed in a 
series of acts so connected as to form the 
same transaction, 
- [think the convictions are -bad for_the 
reasons I have stated and must be set. aside. 


The fines and compensation if paid must be . 


refunded. The case will be restored to the file 
of the Sub-Magistrate to: be dealt with ac- 
cording to law, f ` 
Convictions guashed.” 
(1) 26 M. 454. , 
(2) 29 0. 385. 3 l 
` (3) 30 B. 49;7 Bom. L. R, 688; 2 Or. L. J. 578. 





CALCUTTA HIGH COURT. 
‘Seconp Cryin ApPPRAL No. 1865 op 1907. 
March 31, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
SRINATH DAS—Derexpant— APPRLLAXT , 
S Versus B 
PROBHAT CHANDRA DAS AND OTHERS 


—~ PLAINTIFFS — RESPONDENTS. 

Partition suit—Who should be made parties 
—Missing owner—Civil Procedure Code (Act XIV of 
1882), s. 82--Service of notice how to be effected—Evi- 
dence Act (I of 1872), 8. -107—Presumption of death— 
Precise time of death, no presumption as to —Oodes not 
exhaustive—Appeal, requisites for, ` f 

Ordinarily only such persons should be added 
as defendants in a partition suit as are owners 
of the interest to be partitioned; but if there is 
some uncertainty inthe matter, and one or more of 
the owners cannot be traced, or it cannot be as- 


certained with precision whether they are alive or - 


have left any heirs, they may be made parties as un- 
known owners or may be joined as defendants in the 
- alternative. | 

“Therofore, where one of the co-owners is missing 
the only reasonable: course to follow is to hare 
both that person and his heirs as parties on the 
record, and to have service of notice effected in the 
manner prescribed by section 82 of the Civil Procedure 
Code, 1882. 


The only presumption which is enacted by see- 
tion 107 of the Indian Evidence Act, is that the party 
is dead at the time of suit, but thera is no presump- 
tion as to the precise time of his death. 

Dharup v. Gobind, 8 A. 614; Rango v> Mudiyeppa, 
23 D. 296 ; Fant Bhushan v. Surjya Kant, 85 O. 25 ; 5 
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O. L. J. 649; 11 O.W.N, 883 and In re Phene’s Trustee, 
L. B. 5 Ch. App 139, followed. 
As our Codes are not exhaustive, the Court 
Sa inherent power to regulate itg proce. 
ure 
tion and result in substantial 
partics. A 


in such manner as may shorten litiga- 
justice to the litigant, 
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No one can appeal from a judgment or decree-- 


unless he was a party tothe action or was treated 
as such, or is the legal representative ofa party, 
or has privity of estate, title or 


parent on the face of the record. A second 


interest, ape” 


requisite of a valid appeal is that the appel- ` 


lant hag an interest in the subject-matter of 
the suit. A third requisite of a valid appeal 
is that the appellant should have been pre- 
judicially affected by the judgment or decree come 
plained of. 


Appeal from the decree of the ‘Sub-Judge 
‘of Dacca, dated July 29, 1907, reversing that 


of the Munsif of Munshigunge, dated October 
25, 1906. ” 

Babus Harendra Narain Mstra and Akhil 
Bandu Guha, forthe Appellant. . 

Babus Debendra Chandra Mallitkand Gobinda 
Chandra Dey Roy, for the Respondents. 
- Judgment.—tThe question of law 
which has been argued in this appeal is one 
of some novelty, and arises under circum- 
stances of an exceptional character as to 
which there is no controversy among the 
parties except in one particular. The suit, out 
of which the appeal arises, was commenced 


__for the partition of joint property which 
belonged admittedly to the plaintiff Kali 


Charan Das and thepredecessor of the defen- 
dants, Ram Kanai Das, in equal shares. Ram 
Kanai Das had three sona Prosonna Kumar 


Das, the lst defendant, Provath Chandra Das,- 


the second defendant, and Rajani Kanta Das, 
who left his home many years ago.. At'the 
time when Rajani Kanta Das disappeared, 
he had married and he left behind him his 


wife Kristo Kumari Dasi, the third defen? 


dant. The plaintiff commenced the action 
for partition of the property, and he joined 
as defendants Prosonna Kumar, Probhat 
Chandra and Kristo Kumari. Of these the 


first defendant filed a written statement, in. 


which he alleged that Rajani Kanta had pre- 
deceased his father, who died about the year 
1891, and that consequently the third defen- 
daut had never acquired any interest in the 
- property and was ‘In no sense A necessary 
party to the suit. Tbe second defendant, on 


_ the other hand, pleaded that Rajani Kanta 


was still alive and was consequently a neces- 
“sary party. The third defendant, Kristo 


a 
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Kumari, put her case in the alternative. She 
pleaded, in the first place, that Rajani Kanta 
was still alive and was a necessary party. She 
pleaded, in the second place, that if Rajani 
Kanta was proved to be dead, she was entitl- 
ed to bis share as his heir-at-law. Upon 
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these conflicting - allegations, on the 19th — 


March 1906, the Court directed Rajani Kanta 
Das to be added as thethefourth defendant, 
The substantial question in controversy at the 
preliminary state was, therefore, the extent 
of the respective shares-of the different parties 
to the suit. 
that as Rajani Kanta had not been heard of 


. .within 80 years of the date of the suit, he 


must be held, under section 107 of thelndian 
Evidence Act, to have died more than 30 
years before the suit, that as his father had 
died in 1891, he had never acquired any 
interest inthe property and that the third 
defendant, as his widow, had accordingly no 
share in the property. In this view the 
Court directed one-half of the property to be 


The Court of first instance held - 


~ 


oy 
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ings and, secondly, that she was incompetent 
to prefer an appeal against the decision of the 
Court of firat instance. The questions raised 
are apparently of first impression in so far as 
the Courts of this country are concerned, and 
are by no means free from difficulty. But 
after careful consideration of the arguments 
addressed to us on both sides, we are of opin- 
ion that both should be answered against 
the appellant. 

In so far as the tirst objection is concerned, 
it has been argued that, as the third defen- 
dant has bean found by both the Courts below, 
although for entirely different reasons, to have 
no interest in the properly, she must be 
treated a8 an unnecessary party, and that 
in fact it was illogical for the Court of first 


_ instance to join as defendants both the third 


allotted to the-plaintiff and the other half to 


be divided equally between the first and the 


second defendants. The third defendant _ 


appealed ‘to the Subordinate Judge. In 
` answer to the appeal, it was argued that it 
was incompetent,’ because, as she had no in- 
terest in the property sought to be partitioned, 


she was not a necessary party to the proceed- 


ings, much less could she maintain an appeal 
against the decision of the Court of first in- 
stance. This preliminary objection was over- 
ruled. The Subordinate Judge then found 
onthe evidence that Rajani Kanta had been 
heard of within 7 years of the suit, and that 
consequently the presumption under section 
108 of the Indian Evidence Act was, till the 
contrary could be proved, that he was alive 
“atthe date of the suit, In this view, the 
Subordinate Judge modified the decree of the 
Court of first instance, and directed that one- 
_ half uf the property should be given to the 
plaintiff and that the other half should be 
divided equally among the first, second and 
fourth defendants, with the reservation that 
the share of the fourth defendant was to be 


-held by his wife, the third defendant, so long - 


as he did not appear. The firat defendant 
has now appealed to this Court, and on his 
behalf the decision of the Subordinate Judge 
has been assailed substantially on two 
. grounds, namely, first, that the third defen- 
dant was not a necessary party to the proceed. 


A 


we 


defendant and her husband, the fourth de- 
fendant, because manifestly, if either of them 
has any interest in the property, it must be 
to the exclusion of the other. This argument, 
in our opinion, must be treated as fallacious. 
Tt may be conceded that ordinarily only such 


‘persons should be added as defendants in 


& partition suit, as are owners of the interest 
to be partitioned, because a suit for partition 
is but a compulsory method of acquiring 
title in severally to the property subject 


_ thereto, which without such suit might have 


been acquired by voluntary conveyances and 
releases. The only safe course for the plain- 
tiff to pursue is, therefore, to ascertain from 
what persons he would desire conveyances 
and releases, if he were not proceeding by 
suit, and, having so ascertained, to make them 
all parties defendant. If, however, there is 
some uncertainty in the matter, and one or 
more of the owners cannot be traced, or it 
cannot be ascertained with precision whether 
they are alive or have left any heirs, what is 
the procedure to be followed. The question 
has been elaborately discussed in leading 
American text-books on the subject of parti- 
tion (“Knapp on Partition”, Oh. 20 and 
“Freeman on Co-Tenancy and Partition”, 
section 483). Itis pointed out that such per- 
sons might be made parties under the descrip- 
tion ‘of ‘unknown owners; and if notice is 
served by public proclamation or substituted 
service is effected at the last known place 
of residence according to the statutory pro- 
visions upon the subject, the proceedings, 
which culminate in a finaljudgment or decree 


gee partition, would bind the joint owners 


ty 
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not specifically named quite as much as those 
named and served withthe writ. The leading 
decision on the sabject is that of Cook v. 
Allen (1), where Parson, O.J. pointed out that 
the procedure is substantially the same as 
that prescribed by 8 and9 Will.. IIT, Chapter 
31. The same view was elaborated in the case 
of Nash v. Ohurch (2), where Dixon, O.J., de- 
fended the justice of the rule on the ground 
that if judgment on any such proceedings is 
not to be held binding and couclusive on all 
persons having aninterest, both as to the 
amount and nature of their interests, like 
other judgments, then the mischief to be re- 
medied cannot be reached and partition in 
many cases may beconie-an impossibility. In 
the absence of statutory provisions in this 
eountry for the validity of the service of 
notice upon persons described as unknown, 
it is not necessary for us to rule that a decreas 
for partition can be given a binding character 
as against unnamed absent persons by such 
method. Butitis clear that in such cases 
of uncertainty, persons may be joined asdefen. 
dants inthe alternative. We may illustrate 
the proposition by a reference to the case of 
Johnson vw. Johnson (8), the facts of which 
were in many respects closely similar to those 
of the present litigation. The suit related to 
the partition of certain properties which had 
at one time belonged to a man by name 
Pleasant Johnson who at his death left, as 
‘survivors, his widow, six children and cev- 
tain other heis. One of these sons, Oharles 
Edward, had left his home more than twenty 
years before the trial. He was at that time 
unmarried, and since his disappearance, 
nothing had been heard of from him for that 
length of time. It could not be ascertained 
whether he was alive or dead or whether he 
had married and left any heirs other than 
the persons who were the heirs of his father. 
In the partition suit, neither he nor his 
unknown heirs, ifany, were made parties, and 
the original Court and the parties proceeded 
to final jadgment on the presumption that he 
had died intestate, unmarried and without 
issue, and thatin the order of distribution 
his share would have to be divided among his 
brothers and sisters or their representatives- 
in-interest, This judgment was reversed on 


appeal by the Supreme Court of Missouri, 
_ (1) (1807) 2 Mass. 467. 
(2) 10 Wis, 311. 
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Mr. Justice Sherwood, after elaborate investi- 


| gation, held that there was no presumption 


that the missing: person had died unmarried 
and without any heirs otherthanhis brothers 
and sisters. He pointed out- that, unless all 
persons whose iuterest in the subject-matter 
of the suit and the relief sought’ were bound 
up with that of othera, were brought before 
the Court, and made subject to its jurisdic- 
tion, no decree ought to be made; because, if 
adecree were made under such circumstances, 
it might be re-opened by the absent parties 
upon their re-appearances, for if the decrece 
was intended to bind them, they must be 


“made, parties to the suit and afforded an 


opportunity of being heard. . Under these 
circumstances, it was ruled that the plain- 
tiff must amend the plaint by making Charles 
Edward Johnson (if alive) a party, or his un- 
known hairs (if he were dead) parties to the 
suit, and have notice served in the manner 
provided by law.” We do not refer to this de- 
cision as an authority binding in any way on 
this Court, but merely to show that the pro- 
cedure which has been followed by theCourts ~ 
below in the present case, has been adopted 
elsewhere as based upon grounds of conveni- . 
ence and good sense, and not for any iechni- 
cal reasons peculiar to English or American 
jurisprudence. The case before us is in one 
sense stronger than the one to which we 
have referred. Here, asin that case, it’ is 
not known definitely whether Rajani Kanta 
is alive'or dead. Allthat has been ascertained 
is that he survived his father, took an interest 
in his ‘estate by right of inheritance, and 
has not been traced for some years past. 
If he is alive, he is undoubtedly interested - 
in the property. Ifon the other hand, he 
has died intestate, his widow is interested 
in the property. Upon the facts which have 
been found, oneof thetwo alternatives must 
be’ adopted. Under such ‘circumstances, 
the only reasonable course to follow is. to 
have both thethird and the fourth defendants 
as parties on the record. Wemay point out 


. that the view taken by the Court of first in- 


stance, namely, that as Rajani Kanta had not 
been heard of for more than thirty years, he- 
must be presumed to have died more than’ 
thirty years before suit, was manifestly 
erroneous. The only presumption which-is 
enacted by section 107 of the Indian Evidence 
Act, is that the party is' dead atthe time of 
suit, but there is no presumption as to the 
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precise time of his death. [Dharup Nath v. 
Gobind saran(4); Rango Balaji v, Mudiyspo. 
(5); Fant Bhushen Banerji v. Surjya Kunta 
Roy Chowdhury (6) and Inve Phene's Trustee 
(7) |. Itis not necessary, however, to deal with 


this point, in further detail, as the Subordi- | 


nate Judge has negativedthe conclusion of the 
Court of first intance that Rajani Kanta had 
not -been heard of for more than thirty 
years. The substance of the matter, therefore, 
reduces itself to this. The parties were in 
controversy as to the important fact whether 
Rajani Kanta was alive òr dead. There were 
three different allegations. It was asserted 
- by one party that Rajani Kanta .had prede- 
ceased his father and never acquired any 
interest in the property. It was asserted by 
another that he was still alive and had a 
share in the property. A third alternative 
was put forward. namely, that he had’ died 
after his father and that his interest had been 
transmitted by succession to his widow, the 
third defendant. Under such circumstances, if 


any finality was to be impressed upon the. 


decree in the partition suit, it was essential 
that both Rajani Kanta and his wife should 
be added as defendante, so that a decree made 
therein might be balag upon both of them. 
We must consequently hold that the proce- 
dure which was adopted by the Courts below, 
namely, to have Rajani Kanta added. as 
a party to the suit, ana to have service of 
notice effected in the manner prescribed by 
section 82 of the Civil Procedure Code of 
1882, was perfectly legitimate. As has been 
repeatedly pointed ont, our Codes are not 
exhaustive and it is conceivable that the 
contingency, which has happened, was not 
anticipated by the framers of the Civil Pro- 
eedure Code, and no provision has been made 
which precisely covers it. But the Court bas 
inherent power to regulate ita procedure in 
such manner as may shorten litigation and 
result in substantial justice to the litigant 
parties. The first ground urged on behalf 
of the appellant must, consequently, be over- 
ruled. 

In so far as the second contention of the 
appellant is concerned, itis suggested that, 
upon the facts found by the Court of first 


instance as also by the Court’ below, it was 


(4) 8 A. 614. 

6) 23 B. 296. 

. 649; 11 0. W. N. 883. 
9. 
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incompetent to the third defendant to prefer 
any appeal against the judgment of the 
Court of first instance. In our opinion this 
contention is entirely unfounded. Itmay be 
conceded in the first place, as a general pro- 
position of law, that no one can appeal from 
a judgment or decree unless he was a pariy 
to the action or was treated as such, or is the 
legal representative of a party, or has privity 
of estate; title or interest, apparent on the 
face of the record. It need not, also, be 
disputed that a second requisite of a valid 
appeal is thatthe appellant has an interest 
in the subject-matter of the suit. It is also 
obvious that a third requisite of a valid 
appeal is that the appellant should have been 
prejudicially affected by the judgment or 
decree complained of. Nowin the case before 
us, in so far-as the first test is concerned, the 
third defendant was, as we have held, a 
proper party to the proceedings in the Court 
of first instance. In so far as the second 
test is concerned, itis equally clear that her 
claim was in the alternative, and, if one 
of these alternatives was established upon 
the evidence, she had undoubtedly a substan- 
tial interest in the subject-matter of the liti- 
gation. It has, however, been strenuously 


_ contended that, if the other alternative was 


found to be true, that is if her husband was 
‘still found to be alive, she had no present in- 
terest in the preperty, and from this point of 
view her appeal ought not to have been enter- 
tained. There is, in our opinion, no force 
in this contention, because, before the appeal 
was heard,no one could: anticipate the ulti- 
mate decision. Besides, as a Hindu wife, she 
had aright of maintenance enforcible against 
the estate of her husband. [Jagannath’s 
Digest Tr. Colebrooke, Book IV, Chapter I, 
Section 1, Art. 45, Sonatun Bysak v. Keb mêlik 
Jugut Gaon peas Dowses (8)]. Indeed, a Hindu 
wife’s right to maintenance has been ate 
tributed tu a kind of identity with her hus- 
band in proprietary right, though her right 
may be of a quite subordinate character, 
buat it is by virtue of this right that she gets 
a share equal to that of a son when partition 
takes place at the instancecf mule members 
(Jamna v. Machul Sahu(9); West and Buhler's 
Digest of Hindu Law, 3rd Edition pp. 262, 


392). From this point of view, ib is impos- 

sible to hold that she had no ‘interest what- 
te) 8 M.-I. A. 66, 

< (9) 2A, 816. 


t 
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soeverin the property, and we are of opinion 
that when the partitiou takes place, the share 
of her husband may bə appropriately made 
over to her, to be held by her on his behalf 


~ during hisabsence. In so far aè the third test 


~ decision of the Court of firat instance. 


18 concerned, it is indisputable that she had 
substantial grounds of grievance against the 
That 
decision completely negatived her right pre- 
-sent or prospective to any portion of the 


_ Bubject-matter of the litigation. The decision 


wag, in substance, that her husband had 
predeceased his father, that he consequently 
had never acquired any interest in the pro- 
‘perty, and that she herself had no interest 
-therein. It is difficult to appreciate how, 
under these circumstances, it can be seriously 
maintained that she was not rightly brought 
beforethe Court and that she could be con- 
cluded by an adverse judgment without any 


` opportunity afforded to her to test the pro- 


~ 


priety of that decision by way of an appeal. 
This contention in substance is so extraordi- 
nary and so flagrantly unjust that no Court 


-would give effect to. it unless compelled to 
. do so by clear and specific statutory provision 


in that behalf. Itis needlessto add that none 
such has been brought to owr notice. We 
must, therefore, hold that the appeal was 
perfectly competent, and that the Subordinate 
Judge had jurisdiction to make the decree 
which he has passed. 

The result is that the decree made by the 
Subordinate Judge is affirmed, and this 
appeal oe with costs, 

Appeal disa 
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CALCUTTA HIGH COURT. 
Second Civin APPEAL No, 1915 or 1906. 
April 18, 1910. 

Present:— Mr. Justice Brett and Mr. Justico 

‘ Sharf-ud-din. 
PROVABATI DEBI—Prarstiyr— 
APPHLLAAT 
cersus 
RAMESWAR MANDAL AND (CTHERg—- 


DrFexpan1s-— R espoxDENTR. 
Hindu Law— Hindu widew, alienation by, without 


‘legal necessity— One suit to “hate several alrenationa 


declared intalid— Misjoinder - of causes of action, tf 
ground of appeal Cil Procedure Oode (Act XIV 


- of 1882), s. 578—.Otril Procedure Code (Act Y of 1908), 


8. 99 

The reversioner to a certain estate brought a gnit 
for a declaration that the alienations made by the 
Hindu widow who hold tho estate were invalid. Thero 
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were two sets of defendants. The first Court. decreed 
the suit and on appeal, by one set of defendants, 
the lower appellate Court dismissed the suit on the 
ground of misjoinder of several causes of action and 
of parties: 

Held, that there was no misjoinder, and thai even - 

if there was any, tho defect was amply covered by 
section 578 of the Civil Procedure Code, 1882, which 
has the effect of preventing -the defect from “being 
made a ground of appeal. - 
_ Lala Rup Naram v, Gopal Devi, 86 0.780; 3 Ind. 
Cas 382; 13 0. W. N. 920; 100. L. J. 68; 6 A. L. J, 
567; 5 M. L. T. 423; 11 Bom. L. R. 888; 19 M. L J. 
548; 93 P. R. 1909; 36 I. A. 108, followed. 


Appeal from ‘the decree of the District 
Judge of. Burdwan, dated August 15, 1906, re- 
versing that of the Additional Sub-Judge of 
that district, dated September 9, 1905. 
` Babas Nalini Ranjan Chatterjee and Lalit 


`- Mohan Ghose, forthe Appellant. ~- 


Babus Prevash Ohandra Mitter, Hira Lal. 
Sanyal and Biraj Mohun Mosundar: for the 
Respondents. 

Judgment The plaintiff-appellant 
brought a suit against the two sets of defen- 
dants, namely, defendants Nos, 1 to 10 who 
may be described as the Mandals ard defen- 


‘dants Nos. 11 tols who may be described as 


the Chatterjees in order to have it declared 
that certain aliendtions made by ‘her mother 
after the death of her father were invalid as 
affectiug her reversionary right to her father’s 
property. The Conrt of first instance decreed 
the suit with coats against’ both sets of defen- 
dants. Against the judgment and decree of the 
Court of first instance the Mandal defendants 
alone appealed to thelower appellate Court the. 
Chatterjee defendants did notappeal. The lower 
appellate Court reversed the judgment and 
decree of the’ Court’ of first instance and 


' dismissed the plaintiff’s suit with costs in both — 


Courts. The learned District Judge does not 
‘appear in his judgmenttohaverecognised that 
‘the appeal was by one set of defendants only? 
The ground on which the lower appellate 
Courtreversedthe decision of the Court of firat 
instance wasthatthe plaintiff’s*claim involved 
two distinctand separate causesofaction against 
two separate sets of defendants and, there- 
fore, the suit was bad for mirjoinder of CBuUSES 
ot action. In'arriving at that decision, the 
learned Judge relied onthe judgment of this 
Court in the case of Ram Prosad vw. Srimatee 
Sachs Daest (1). The decision-in that case is, 
however, not in accordance with the decision 
of this Court in two other cases, namely, the | 


_ (1) 6 0. W. N. 686. 


E 


è 


`y 
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oases of Ishin Ohunder Hazra v. Ramssw tr 


M mtl); Nunto Kunir Naskar v. Banomali 
Gayan (3). The learned District Jadge, in 
dealing with this question of miusjoinder, 


- remarks that the facts of the case of Nundo 


Kumar Naskar v. Banomali Giyan (8) differ 
from thos; of the present case which, in his 
Opinion, are similar to the facts of the case of 
Ram Prosad.v. Sachi Das3i(1). We do not think 


it necessary to discuss these decisions in full; 


for we think that the point, on which the 
learned District Judge has set aside the judg- 
ment and decree of the Court of first instance, 
is, in fact, concluded by the jadgment of the 


_ Privy Council in the case of Lala Rup Narain 


v. Musammat Gopal Devi (4). That case was one 
brought by a reversioner.to have certain 
alienations made by the widow set aside on 
the ground that they were invalid as against 
the reversioner’s estate. In that suit were in- 
cluded four sets of persons in whose favour 
four different alienations had been made and 
the question was raised whether the suit was 


bad by reason of misjoinder ofcauses of action. - 


That case is on all fours with the present case 
except that,in the present’ case, there are 
only twoalienations which the plaintiff seeks to 
. have declared invalid. In dealing with the 
question of miajoinder, their Lordships said 


that they thoughtit was very doubtfaol whether | 


upon ‘the strictest construction to be placed 
upon the Procedure Code, it could properly be 
said that there wasauy misjoinderin that case. 
Their Lordships went on to add:—' If there 


was any such misjoinder, section 578 of the- 


Code has, intheir Lordships’ opinion, the effect 
of preventing such defect from being made a 
ground of appeal and from being dealt with 
on appeal as it was dealt with by the Chief 
Court.” Following that decision -of their 


e Lordships of. the Privy Council, we are of 
opinion that the present appeal should be 
decreed and the judgment and decree of the: 


lgwer appellate Oourt set aside. Weare unable 
to agree with the learned Judge that the pre- 
sent suit was bad for misjoinder of parties or 


that, if there had been any such misjoinder, - 


the defect was not amply covered by the 
provisions of section 578 of the old Code, 


which are reproducedin section 99 of the new - 


Code. We, therefore, seb aside the judgment 


and decree of the lower appellate Court-and 
(2) 24 O. 881. (8) 29 C. B7L 


(4) 86 U. 780; 13 ©. W. N. 920; 10 0. L. J. 58; 8 Ind.” 


Oas. 882; 6 A.L. 567; 5 M. L. T. 428; 11 Bom. L.B. 833; 
(10 M. L. J. 648; 93 P. B. 1000; 86 I. A. 108. 
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direct that the case be sent back to that 
Court for baing dealt with according to law. 
Oosts will abide the result. 

As the date of the institution of the suit 
appears to bathe 18th of November 1904, we 
direct that the lower appellate Court do, with 
the least possible delay, take up and dispose 
of the case. 


Oase remanded. 


~ 





ALLAHABAD HIGH COURT. 
Secoyp Civiu Arrear No. 459 or 1909. 
` April 11, 1910. 
Fresent:—Nir. Juscice Richards and 
Mr. Justice T'adball. 

Moulvi ABDUL MAJID—— DEFENDANT 

—-ÅPPELLANT i 
VENEUSE 
Moulvi ABDUL GHANI—PLAINTIFP 


— RESPONDENT., 
Agra Penance Act (II of 1901), 8. 177-—Subject-matter 
of suit exceeding Re. 6,000—App-al to High Oourt— 
Jurisdiction. 


The subject-matter of suit decided by an Assistant 
Collector of first class, being above Bs. 5,010, anappeal 
lies to the High Coart and not to the District Judge. 


Appeal from the decision of the District 
Judge of Benares, dated the 13th of January, 
1909, 

The Hon'ble Mr. Abdul Majid (with him 
Mr. M. L. Agarwala); for the Appellant. 

Mr. Muhammad Thad (with him Messrs. 


“Gokul Prasad and Jang Bahadur Lal), for the 


Respondent. 


Judgment.—rThe only ground urged 
before us against the decree of the Court be- 
low is that the subject-matter of the suit being 
above Rs. 5,000, an appealfrom the decree of 
the Assistant Collector, first class. lay to the 
High Court and not the District Judge, having 
regard to the provisions of section 177 of the 
Agra Tenancy Act. In our opinion the 
ap peal only lay to the High Court. The 
objection is a technical one and was not 
takenin the Court below. The respondent 
has called our attention to the provisions of 
section 11] of the Suits Valuation Actand certain 
rulings bearing on the same section. In gur 
Opinion section 11 of the Suits Valuation Act 


‘does not apply, there being no under valuation 


or overvaluation of the appeal before the 
Court below. The words of the proviso to 
section 177 of the Agra Tenancy Act are 
quite clear and we hold that the Court below 
had no jurisdiction to entertain the appeal. 
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| We allow this appeal, set aside the decree of 
the Court below and direct thatthe msmoran- 
dum of appeal in the Court below. be returned 
to the respondent Abdal Ghani for presenta- 
tion tothe proper Oouit. Oosts in this Court 
-and the Court below will be costs in the cause 
and the costs in this Court will include fees on 
the higher scale. 

; Appeal allowed, 





MADRAS HIGH COURT. 
Letrrers Parent Appeat No. 139 or 1909. 
March 16, 1910. 
Present:—Mr. Justice Miller, Mr. Justice 
Munro and Mr. Justice Abdur Rahim. 
Tae OFFICIAL ASSIGNEE or MADRAS 
—~A PPELLANT 
VETBUS ` 


J. W. IRWLN—Respon vent. 
Bunker and Customer —Remuttance to Banker to pur- 
chase shares—Failure of Bank—Trust. 
Respondent remitted to A& Co, Bankers a cheque to 
purchase shares ın. certam Companies A & Oo bought 
some shares, and before comploting the purchase thoy 


failed: : 
Held, that A & Co stood in the position of trustees 


to the respondent and that the latter was entitled to 
a refund of the unspent balance of the money. 


Appeal under section 15 of the Letters 
Patent against the judgment dated the 28th 
September 1909-of the Honorable Mr. Justice 
Munro, in Original Side Appeal No. 46 of 1903, 
presented against the order of the Court of 
_ the Insolvency Commissioner, dated Ist Sep- 
tember, 1908, in Petition No. 181 of 1906. 

Judgment. 


~ Miller and Munro, JJ.—In this case we are. 


agreed that the learned Commissioner was 
right. The claimant Irwin was not a cus- 
tomer of Messrs Arbuthnot & Co. He sent them 
two cheques wherewith to purchase shares in 


certain rubber companies, and clearly he did ’ 


not intend to make them his bankers for the 
amount remitted, for he told them -1f they 
could not get all the shares he wanted ut once, 
they should cash only one of the cheques. — 


They cashed only one cheque, bought some 
shares and failed before completing the pur- 
chase, Thersuncashed cheque was returned 
tothe claimant, and he now claims the un- 
spent balance of the other. He iş clearly 
entitled to it. < Fhere is nothing to suggest 
that therelationship of banker and customer 
was created at any time between the claimant 
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and Messrs. Arbuthnot & Co. They were in 
the position of his stock brokers for a parti- 
cular transaction and his money never became _ 
theirs to use and re-pay. 

“This appeal must be dismissed with costs 
out ofthe estate. 

: Abdur Rahim, J.—I quite agree ‘and only 
wish to add that it was clearly a mistake on 
my part in putting ‘down this case as .of ‘the 
group of cases in which in my opinion the 
claim should be disallowed instead of includ- 
ing it in the other group of cases in which 
I held the claim should be allowed. 

Appeal dismtssed, 





ALLAHABAD HIGH COURT. 
CURIMINAL Revision No. 33 ox 1910. 
April 9, 1910. 

Present:—Sir George Knox, KT., Jadge. 

In re HEMRAJ—APPLIOANT 

versus | , | 
EMPEROR—Obpposira Party. 

Penal (ode (Act XLV of 1860), a8 215, 420-—Depriv- 
ed of movable m operty— Necessary ingredient for con- 

tizon under 8, 2156—Cattle disappearing—No pre- 
sumption as to its beng stolen—Oheating—Dwhonest 
motives murt be present at the time of taking money. 

There can be no oonviction for an offence under 
section 215 of the Penal Code until it is proved that a 
person. has been deprived of movable property by an 
offence punishable under the Code. 

Where a buffalo has disappeared, there is no 
presumption that an offence hasbeen committed in 
respect of it, 

In order to constitute an offence under gec- 
tion 420 of the Indian Penal Code, the dishonest in- 
tent must either procede or accompany the “act of 
dishonesty. `’ 


Application for revision of an- order 
for conviction passed against Hemraj ap- 
plicant. 

Mr. Nehal Chand, for the Applicant. = 

The Assistant Government Advocate, for the 
Crown. 

dudgment.—Hemraj has been coh- 
victed in the alternative of an offence fall- 
ing either under section 215 or under sec- 
tion 420 of the Indian Penal Code. There 
can be no conviction for an offence under 
section 215 of the Indian Penal Code until 
it 18 proved that a person has -been de- 
prived of . movable property by an offence 
punishable under the Oode,. The property 
in this case is 8 buffalo. I have examined 
the evidence and can find no- evidence that 
Jahangira was deprived of the buffalo by 


"r 
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any offence. All that is known for certain 
is: that the buffalo has disappeared. It 
is quite ‘possible that it may have strayed 


away, at any rate, ib cannot be presumed: 


that an offence has been committed in respect 
of it. The conduct of the accused though 
suspicious does not amount to knowledge 
that æ theft had. been committed and that 
the accused knew who had committed it. 
The conviction under section 215, Indian 
Penal Code, is illegal and must be set -aside- 
The Court finds no such offenca proved 
against Hemraj. Again though I have seru- 
tinised the evidence carefully, I am not 
satisfied that Hemraj had any dishonest 
intent when he took the money at the pun- 
chayat from Jahangira. If his intent be- 


came dishonest after the day on which pun- . 


ch ryat was held, that will not constitute his 
act an offence under section 420, Indian Penal 
Code. The dishonest intent must be one 
which precedes, or at auy rate accompanies, 
not one which follows after. The evidenco 
points rather fo his heving made some real 
attempt to recover the buffalo and to that 
attempt having failed and to the money hav- 
ing followed the buffalo. There 15, no clause 
in section 420, Indian Penal Code, correspond- 
ing to the olaaa ‘unless he used all means in 
his power to cause the.offender to be appre- 
hended and convicted”, which occurin sec- 
tion 215, Indian Penal Oode. I find no offence 
under section 420, Indian Penal Code, prov- 
ed :— 

I set aside the conviction and sentence and 
direct that Hemraj be at ovce released or 
if he be on bail that his recognizahce be 
discharged. 

Petition allowed. 





‘ OALCUTTA HIGH COURT. 
CRIMINAL Appran No. 952 or 1909. 
January 29,1910. 
Present :—Mr. Justice Chatterjee and 
Mr. Justice Teunon, 
April 11, 1910. 

Present: —Mr. Justice Sharf-ud-din. 
RHAZ-UD-DIN SHAIKH AND OTHERS—« 
ACOUSED-——APPELLANTS 
Versus 


| _ EMPEROR. | l 
Penal Oode (Act XLV of 1880), as. 209, 300, 302— 
Hurder—Qulpable homtorde—Jury-—Misdtrection—Itme 


~ 
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perfect statement of elements constituting offence— Failure 
to direct that every man t3 presumed to intend natural 
consequences of his act 

Where the accused had no legal excuse togo ton 


- certain land in the possession of the party of the 


deceased, armed with dangerous weapons to enforce 
their right or supposed mght, and a fight ensued, and 
the injuries inflicted, though not premeditated, rogult- 
ed in the death of the deceased . 

Held per Sharf-ud-din and Teunon, JJ. (Chatterjee, 
J. dissonting) that the case came under clause 4 of 
section 800, Indian Penal Code, and a charge of murder 
ought to have been framed against the accused, and 
that the Judge’s omission to do so vitiated the whole 
trial. 

An imperfect statement of elements constitut- 
ing an offence under clause 1 of section 804 and the 
failure of the Judge to direct tho jury that im law 
every man must be presumedto intend the natural 
and ordinary consequences of his acts, constitute very 
grave misdirection. 

Per Sharf-ud-din, J —- 

All murder is culpable homicide, but all culpable 
hemicide is not murder. Subject to the five ex- 
ceptions to section 300, Indian Penal Codo, every act 
that falls within one or more of the four clauses 
of that section is murder and also falls within tho 
definition of culpable homicide in section 209, Indian 
Penal Code. Every act that falls within any or more 
of the four clauses of section 300, Indian Penal Code, 
in respect of which there co-exist one or more of 
the sets of circumstances described in the five ex- 
ceptions to that section, is, by that fact, taken out of 
section 300, Indian Penal Code, but the act notwith- 
standing continues to be within section 299, and 
since it is not murder itis culpable homicido not 
amounting to murder. Every act that falls within 
section 299 and does not fall within section 300, aince 
it isnot murder, is culpable homicide not amounting 
to murder. 

Appeal against the conviction and sentence 
passed on the appellants by the Sessions 


Judge of Khulna, dated October 5, 1969. 
Judgment. 


Sharf.nd.din, J~—There having been a dif- 
ference of opinion in this case between Chat- 
terjee and Munro, JJ., it has been referred 
to me under section 429, Criminal Procedure 
Code. 

There are three Ka, NA in the case, 
viz., (1) Eman-ud-din. (2) Tajar-ud-din and 
There were five accused in 
the trial t.¢e., the three appellants above-named 
and Alim-ud-din and Nehal-ud-din. These 
two latter have been acquitted by the Judge 
and Jury while the remaining three (the 
present appellants) have been convicted and 
‘sentenced as follows :—(1) Reaj-ud-din has 
been convicted under the latter portion of 


` section 804, Indian Penal Code,and also under 


section 326, Indian Penal Code, and sentenced 
to transportation for 10 years under the latter 
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portion of section +04, Indian Penal Code, no 
separate sentence having been passed nnder 
section 326, Indian Penal Code: (2)Eman-ud- 


din and (3) Tajar-ud-din have been convicted . 


under section $24, Indian Penal Code and each 
sentenced to rigorous OSRE BEE 
years. 

The charges framed denis: the five ac- 
cused were as follows :—-(1) Reaj-ad-din was 
charged under séctiéns 148, 304 and 326, 
Indian Penal Code, (2)Eman-nd-din wascharg- 
ed under sections 148, 304/ 149 and 324, 
Indian Penal Code, (3) Tajar-ud-din was 
charged under sections 148, 304/149, Indian 
Penal Code, (4) Alim-ud-din was charged under 
sections 147, 304/ i49-and 323, Indian Penal 
Code (5) Nehal-ud-din was charged under 
sections 147 and 300/149, 
Code. 

The three men, viz., (1) Reaj-ud-din, (2) 
Eman-ud-din and (8) Tajar-ud- din have ap- 
pealed to this Oourt and, as already observed, 
there has been a difference of opinion be- 
tween Chatterjee and Teunon, JJ. as to 
whether there had been misdirections in the 
charge to the jury. Ohatterjee, 
opinion that there has not been any: mis- 
direction and on the other hand Teunon, J. 
. is of opinion that there have been gross mis- 
directions in the charge to the Jury, and is, 
therefore, of opinion that there should be 
afresh trial of all the accused. Teunon J. ia of 

opinion that the facts disclosed a clear 
case under section 302, Indian Penal Code, 
and that the learned . Sessions Jadge 
should have 
section 302, Indian Penal Code, and should 
have left it to the Jury to decide as to whe- 
ther a charge under that section was sustain- 
able or not, and in the latter, case the Jury 
should have been asked to return their verdict 
as to whether the accused wereor were not 
guilty.of culpable homicide not amounting to 
: murder. 
It must be -remembered that Reaj-ud- 
din was charged for culpable homicide 
_not-amonnting to murder and under other 
sections, and the rest of the accused were 


charged of the graver offence by reason of. 


section 109, Indian Penal Code. 

I have now to decide whether the act of 
Reaj-ud-din as disclosed in the evidence 
„mountas to murder or culpable homicide- not 
amounting to murder. I propose to give here 
: a short sketch of the facts and circumstances 
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J. is of | 


framed a charge ~ under - 


Lig10 


antecedent tothe occurrence which resulted 
in the death of two men riz., Moiz-ud-din and 
Rebj-ud-din. I may here remark that there 
are two men bearing the name of Reaj-ud. din, 
one 18 the appellant who has been convicted 
under section 304, Indian Penal Code and the 
other ïs one of the deceased. 

The practically undisputed facts are as 
follows:—One Ramzannullah who possessed a 
holding measuring some 22% bighas diéd 


‘leaving a son Chotay, and three daughters, 


and of the danghters one, now deceased, 
was married to appellant Reaj-ud-din and has 
left by him two children. After the death of . 


.Ramzanullah, the holding was sold in execu. ` 


tion of a rent decree and was purchased by 
the landlord who obtained possession and 
remginéd in possession for ‘ three years. 
Chotay and his surviving sisters borrowed 
Rs.400 from the deceased -Moiz-ud-din and 
his brother Momtaz-ud-din, paid off the land- 
lord’s dues and had the auction sale set 
aside by consent and thereupon they, by a 
deed executed on the 15th Aghtrahan 1315, 
placed Moiz-ud-din and Momtaz-ud-din in pos- 
session as usufructuary mortgagees of 2 plots 
measuring some 18 bighas. 
The case for the prosecution and the eyi- 
dence is to the following effect. 
The two mortgagees werein peaceful posses- 
sion of the 2 plots from the beginning of 
1315 and on the day now in question, the 


12th Asarh (12th July of 1909) they with their 


‘brother , Reaj-ud-din (mow deceased) ‘and 
ploughmen Mebr-ud-din and Abu Baker were 
working on one of the plots known as 10 bighas 
plot and while they were thus engaged the 
appellant Reaj-ud-din and his two brothers, 
the appellants Tajar-nd-din and Eman-ud-din 
and some 7 or 8 others came up to the spot. e 
The three appellants were armed with daos 
and their companions with lathts. The 
three brothers claimed 1/5 share inherited by 
the children of appellant Reaz-ud-din and 
suid that they could not permit the plough- 
ing and sowing td continue. Momtaz-nd-din 
referred them to Courts and thereupon after 
some altercation, on the call or order of the 


appellant Tajar-ud-din, the three appellants 


and some of their’ companions fell upon 
Momtaz-ud-din and his party. 

Eman-ud-din wounded Momtaz-ud- din Taraj- 
ud-din wounded Abu Baker, and Reaj-ud-din 


_ wounded first Mehr-ud-din, next Mois-ud-din 


and then Reasz-ud-din—the last named in 


“ i 
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some 4 places. Moiz-ud- din died of his injuries 
on the 18th July and Reaz-ud-din on the 15th 
August. Mehr-ud-din whose life was also for 
sometime in danger was discharged from the 
hospital~after a period of more then 20 
days. -° 
The medical evidence ‘shows that the 
wound causing the death of Moiz-ud-din was 
“an incised wound Sinches in length on the right 
side:of the chest cutting through the chest 
wall, the sixth rib, the pleura and also the 
lungs to the depth of 13 inches. 
Similarly the injury causing the death of 
Peas ad ain was an incised wound on the left 
- side of the chest 2 inches long dividing the chest 
wall, 
cutting- deep into the lungs. 
` three other incised wounds in Reaj-ud-din 


one of which divided ‘the radius bone of’ 


the right forearm: The injuries on 
the ‘other wounded men were as follows :— 

On Mehr-nd-dina large wound onthe chest 
cutting into the-lungs but not dividing any 
rib, 

- On Momtaz-1d-din a severe aaa on the 
thigh; and ` 

On Abu Baker a severe wound on the 

back. 

"he above were the soins d by 
the members of the complainants’ party. 
Tajar-ad-din one of the appellants was found 
“by the Doctor to have a slight contusion 
on the left forearm and a small super- 
ficial laceration ‘on the head. | On the 
appellant Reaj-ud-din was found a super- 
ficial cut -one 
forearm. 

“ On the above facts, the AKA a and fha 
two other accused (anaa id) were charged 
tas detailed above. I have now to consider 
whether the offencecommitted by Reaj-nd-din 
was murder. or culpable homicide not 
amounting to murder;—and also as to 


whether the other accused apart from their . 


individaal conduct are liable by implication 
to the offence of murder or culpable homicide 
not amounting to murder. 


In the Penal Code “culpable homicide” 
used as the generic term and is ia 


- tively sub-divided into 2 species, vis., cul- 


pable homicide amounting to murder and 
culpable homicide not amounting to murder. 
It“ follows that all murder is ‘culpable 
homicide but all calpable homicide’ is not 


“part of the sixth rib, the plenra and 
There were. 


inch long on the Ngah” 
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murder. ` It will; therefore, be found that subs 
ject to the five exceptions to section 300 
Indian Penal Code, every act that falls with- 
in one or more of the four clauses of sec- 
tion 40 ', Indian Penal Code, is murder and 
also falls within the definition of culpable 
homicide in section 299, Indian Penal Code. 
Every act that falls within any or more of 
the four clauses of section 800, Indian Penal 
Code, in respect of which there co-exiats 
one or more of the seta of circumstances de- 
scribed inthe five. exceptions to that sec- 
tion, is by that fact, taken out of section 300, 
Indian Penal Code, but the act notwith- 
standing continnesto be within section 299 
and since it is not murder, it is culpable 
homicide not amounting to murder. Every 
act that falls within section 299 and does not 


“fall within section 300, since it is not murder, 


is culpable homicide 
murder. 


The 4th clause to section 300, Indian Penal 
Code, provides that the act wonld be a 
murder if the person committing the act 
knows that it is so imminently dangerous 
that it must in all probability cause death 
or such bodily injury as is likely to cause 
death and commits such act withont any 
excuse for i incurring the risk of causing death 
or such bodily injury as is likely to cause 
death, Illustration (c) under section 800, is 
a clear exposition of law as laid down in 
clause 4 of section 300, Indian Penal Code. 
The conduct of all the accused in the pre- 
sent case either ‘directly-or by implication 
comes under the 4th clause of section 340 


not amounting to 


` and, therefore, the act committed would be 


murder unless it can be shown that the ac- 
cused had some excuse for incurring the risk. 
From the evidence I do not find there was 
any excuse on the part of the accused to 
go to the place armed with dangerous wea- 
pons for the purpose of disturbing the 
peaceful possession-of ihe mortgagees. If 
they had any claim over a portion of the 


_-mortgaged properties on behalfof the children 


of the deceased daughter of Ramzanullah, 
they had the Civil Courts open to them to 
seek redress. They knew well that the mort- 
gagees were rightly or wrongly put into 
the possession of the entire property and 
were in undisputed possession from the 15th 
Aghran 1315; their going to the spot, there- 
fore, armed with dangerous weapous must be 
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taken to be intended tocarry out the com- 
mon object with any risk., In the above 
circumstances, -the conduct of the accnsed 
amounts to marder unless it can ba brought 
under one of the five exceptions. From the 
gharge to the Jury in the present case, it ap- 

pears to me that the learned Judge thought 
that the conductof the accused may come 
under exception l-or 2. 

Hxception 1 provides that “culpable 
homicide is not murder if the offender, while 
deprived of his powers of self-qontrol by 

rave and sudden provocation, cause the 
death of the person who gavethe provoca- 
tion or causes the death of any other person 
by mistake or accident” provided that the 
provocation is not sought or voluntarily pro- 
voked by the offender as an excuse for 
killing or doing harm to any person. 
not consider that the accused can take pro- 
tection under this exception for the simple 
reason that they had no legal excuse to" go 
to the spot armed with dangerous weapons 
to enforce their right or supposed right. The 
gecond exception relates to the right of pri- 
vate defence, that is to say, if death is caused 
in the exercise of private defence it is not 
murder- I have already explained that the 
facta disclosed did not justify the ac- 
cused in doing what they ara said to have 
done. 

For the above reasons, Lam of opinion that 
g charge under section 302, Indian Penal 
Code, and section 302/149 should have been 
framed and the learned Sessions Judge 


should have explained to the Jury the law ` 


on the subject and further should have told 
them that if “they believed the facts and 
thought that the offence of murder was not 
made out, 1b was still open to them to return 
' p verdict of the minor offences under any of 
the clanses of section 304, Indian Penal Code. 
Going through the heads of the charge to the 
Jury, L fnd that there have been gross mis- 
directions both of fact and law as pointed out 
by Teunon, J. lam, therefore, of opinion that 
there should be a fresh trial of all the ac- 
cused under section 302, Indian Penal Code, 
and the allied minor sections in accordance 
aith the evidence against each ofthe accused. 
In the heads of the charga tə the jary, 
the learned Sessions Judge should explain 
the law in accordance with the above ob- 
PENA MODEH 
hat 
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Chatterjee, J.—Tu this case the fight was 
in oonsequenca of some land disputa, The 
injuries caused were not prameditated ; the 


- Moigistrate was, I think, justified in not fram- 


iug a charge under section 302. In any 
case the Sessions Judge explained to the Jury 
the difference between murder and culpable 
homicide and the jury found the offence 
under section 304 only as proved; section 
149 etc., were explained to the Jury aud 
they did not find any offence under sections 
304/149 proved. I do not think there is any 
error of law in the charge and I do not think 
that the sentences are light. I, therefore, dis- 
miss the appeal. 

Teunon, J.—In this case I have the mis- 
fortune to differ from my learned colleague. 

The practically undisputed facts are ns fol- 
lows: one Ramzannila, -who possessed a 
holding measuring some 22% -bighas, died 
leaving a son Chotay and three daughtera. 
Of the daughtera one, now deceased, was 
married to the appellant Reaz-ad-din and has 
left by him 2 children: after the death of 
Ramzanulla the holding was sold in exeontion 
of a decree for arrears of rent. When the 
landlord purchasers had been in possession 
for about three years, Chotay and bis surviv- 
ing sisters borrowed Rs. 400 from. the de- 
ceased Moiz-ud-din and his brother Momtaz- 
ud-din, paid off the landlord’s dues, had the 


auction sale set aside by consent, and there- 


upon, by a deed oxecuted on the 15th 
Agrahan 1315, placed Moiz-ud-din and 
Momtaz-ud-din in possession, as usnfructuary 
mortgagees of two plots measuring some 13 
bighas. 


The case for the prosecution and the evi- 


dence is then to the following effect: 

The two mortgagees were 
possession of their two plotsfrom the begin- 
ing of 1316, and onthe day now in ques- 
tion, the 28th of Asar, corresponding to the 
12th of July 1909, thee with their brothers 
Reaj-od-din and two ploughmen Mehr- 
ud-din and Abu Baker were working on one 
of thetwo plots known asthe 10 bigha plot. 
While they were thus engaged, the appellant 
Reaz-ud-din, his two brothers, the appellants 


\Tajar-ud-din and Bman-ud-din, and some 7 


or 8 others came upon the scene. The threo 
appellants were armed with daos and their 
companions with lathis. The three brothers 
claimed the shares (1-5th) inherited by 


£ 
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Reaz-ud-din’s children and said that they 
could not- parmit the ploughing and sowing 
to continue. Momtaz referred them to the 
‘Courts, and thereupon, after some alterca- 
tion, on, the call or order of the appellant 
Tajar-yd-din, he, the other two appellants, 
and some. of their companions fell upon 
Momtaz and his party: Eman-ud-din wound- 
ed Momtaz, Tajar-ud-din wounded AboBaker 
and Reaz-ud-din wounded first Mehar-ud-din, 
next Moiz-ud-din, and then Raaj-ad-din, the 
‘last named in some four places. 

Moiz-uad-din died of his injuries on the 18th 

of July, and Reaj-ud-din on the Lith of 
August; Mebr-ud-din, whose life was also for 
some time in danger, was discharged from 
hospitel after a period of more than.twenty 
(20) days. 

The medical evidence shows that the 
wound causing tbe death of Moiz-ud-din was 
an incised wound, 8inches in length, on the 
right side of the chest, cutting through the 
chest wall, the 6th rib, the pleura and into 

‘the lung to the depth of 1% inches. Similarly 
: the injury causing the death of Roaj-ud-din 
was an incised wound, on the left side of the 
chest, 2 inches long, dividing the chestwall, 
part of the 6thrb and the pleura and cut- 
ting deep into the lung. Of the three incised 
wounds on Reaj-ud-din’s person one divided 
the radius bone of the right forearm. 

The injuries on the other wounded men 
| were as follows:—-On Mehr-ud-din, a large 
‘wound on the chest cutting into the lung but 
not dividing any ‘rib; on Momtaz 8 severe 
wound on the thigh; on Abu Baker a severe 
wound on the back. 

On the appellant Tajar-nd-din were found 
a slight contusion on the left forearm, and a 
smull superficial laceration on the head: on 
“the appellant Reaz-ud-din, a superficial cut 
one inch long on the right forearm. | 

On the case outlined above the appel- 
lents and two ‘others were tried by the jary 
before the Sessions Oourt’at Khulna on charges 
named as follows: against Tajar-ud-din and 
Eman-ud-din, in respect of the injuries 
caused to Abu Baker and Momtaz charges 
under section 324, Indian Penal Code; against 
Reaz-ud-din in respect ol the injury done 
to Mehr-nd-din a charge under section 324, 
against all, charges of rioting under sec- 
tion 147 or section 148 and in respect of the 
deaths of Moiz-ud-din and MReaz-ud-din; 
charges against Reaz-ud-din under section 
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304, and against Tajar-ud-din and Eman-ud. 
din aud the two others under section 304 read 
with section 149, Indian Penal Code. 

The appellants have been convicted, Reaz.- 
ud-din under section 304 (2) and section 32¢, 
Tajar-ud-din and Hman-ud-din under gec- 
tion 324: and all have been acquitted of the 
remaining charges. 

I shall now proceed to give my reasons 
for thinking that this case has not been pro- 
perly tried. 

Having regard to the nature, extent and 
site of the injuries on the deceased Moiz- 
ud-din and Reaj-ud-din, to the weapon used, 
and the general evidence for the prosecnu- 
tion, I am clearly of opinion that the case 
prima facie was one‘of murder. The omis- 
sion to frame a charge under section 302 


_of Indian Penal Code and the withholding of 


such charge from the Jury can have pro- 
ceeded only onone or other of two assamp- 
tions, uamely, either that the acts causing 
the deaths in question could in no view 
constitute the offence of murder as defined 
in the four clauses of section 300, Indian 
Penal Code, or, if they did, that facta bring- 
ing the accused within the scope of one or 
other of the exceptions to:that section had 
been established. : 

Now it appears that when on the 16th 
July, the appellant Reag-ud-din was brought 
by a constable before the investigating Sub- 
Inspector, he madea statement (Exhibit 4) 
which has been admitted in evidence as a 
connter-complaint charging Momtaz and his 
companions with the offence of rioting. 
Whether this statement was strictly spenk- 
ing admissible need not at present be con- 
sidered as from the fact that it was admitted 
without objection, and from the fact thaw 
theappellants made no statements either to 
the committing Magistrate, or in the Court 
of the Sessions Judge and examined no wit- 
nesses, it may, perhaps, be assumed that it 
was the intention of the appellants and their 
advisers to treat the statement as one made 
or repeated in Court and as containing the 
common defence. 

This statement, no doubt, contains a sug- 
gestion that the appellants acted in the exe- 
cise of the right of private defence but, even 
whenconsidered with the tmfling injuries 
found on Tajar-ud-din and Reaz-ud-din, 
should not have been taken by the Judge as 


‘ conclusively making ont a defence under the 


- 
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second (2nd) or any other, say the 4th or 
5th exceptions to section 300 of the Code. 
The evidence for the prosecution certainly 
does not make out any such defence. 

Thus the record does not explain why either 
of the two assumptions to which I have re- 
ferred should have been made. It was, 
therefore, in my opinion, clearly the duty 
of the Judge to frame charges under sec- 
tion 302, Indian Penal Code, and then, in 
directing the attention of the jury to the 
evidence to leaveit to them tosay whether 
the acts done constituted merely the offences 
of culpable homicide within the 3rd clause 
of section 299, Indian Penal Code, or amount- 
ed to the graver offence of murder as defined 
in the four clauses of section 300, and, in the 
latter event, to say further whether the ac- 
cused had succeeded in bringing themselves 
within the scope of any one ofthe exceptions, 
the exceptions relied upon by the defence hav- 
ing been first explained. 

The Judge’s omission to take this course 
has, in my opinion, vitiated the whole of 
his charge to the jury, and the whole of 
the trial. 
` Ishall now examine the shares in detail 
and give instances of what appear to me to 
be misdirections. i 

Throughout the charge there is no reference 
to the fourth clause of section 300. Then in 
dealing with the charge under section 304, 
the Judge observes as follows :— “Tf the 
act which caused the death.... (was 
done) with the intention of causing death 
or of causing such bodily injury as was 
likely to cause denth, the accused will be 
guilty under section 304 clause (a)”. 

These and similar misdirections may be 
said to follow from the assumption that a 
defence under the 2nd, 4th or bih ex- 
ceptions to section 300 had been made ont, 
and the consequent omission to frame a 
charge ander section 302. 

But later on in distinguishing between 


the lst and the 2nd clauses of section 304, 


the Judge seriously misdirects the jury. 
Towards the close of the charge he observes: 
“Tf the. gasdaulta were with intent to cause 
‘death, he (t.e. Reaz-ud-din) would be guilty 
under section 304 clause (a); if the element 
- of knowledge wasonly presert in the mind 
cf the ecensed Reaz-nd-din, and no intention 
to kill, he would be guilty under section 304 
clause (b)". This imperfect statement of the 
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elements constituting an offence under the 
lst clause of section 304 and the further 
failure of the Judge to direct the jury that 
in law every man mast be presumed 
to intend the natural and ordinary conse- 


quences of his acts, constitute, in my opinion, 


very grave misdirection. 

I shall now quote fromthe chargethe pas- 
sage in which the Judge is dealing primarily 
with the charges under sections 147 and 148 
and the charge under section 304 read with 
section 149. Itrumsas follows :— Now an 
unlawful assembly shonld have a common 
object to commitan offence. It ig admitted 
that the land...... belonged to Choti’s 
father. . The accused Reaj-ud-din’s wife 
clearly inherited 1-5th share.... The auc. 
tion sale was set aside, and with that the 
interest of the sisters revived. The shares 
were not divided by metes and bounds. I¢ 
is for you to say whether the accused Reaj- 


- nd-din was or was not justified in asserting 


that his son and daughter were also entitled. 
..and that the complainant.... should 
have that share untouched. The mere asser- 
tion of right is no offence. It is the unlawful 
enforcement of the right which isan offence. 
When the accused Reaj-ud-din and his 
brothers went to the land -and found the 
complainant ploughing ....they  shonld 
bave, if you so think, simply remonstrated 
with the complainant and his party, and 
sought to obtain a Civil remedy or to have 
recourse to any other legitimate authority for 
the redress of their grievances. Itis for 
you to say whether they were not justified in 
going to the field armed with deadly 
weapons for the enforcement of their right 
or supposed right, and in trying to oust 
their opponents from the field, 
that they really went so armed.... It 
they went so armed, then they went pre- 
pared fora fight. You have been told by 
the prosecution witnesses that the complain- 
ant and his party had no weapons. Only two 
of the labourers had cattle-driving sticks. 
That the labourers, or at least one of them, 
used his goad in self-defenceis told you by 
some prosecution witnesses. If it was a 
goad- only that was used, how wonld you ao- 
count for the fact of the accused Reaz ud-din 
having received an incised wound with a 
cutting weapon as the Doctor tells you. It 
is then for you to consider whether there 


was a mutual fight or not between the parties 


if you think ` 
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in which the complainant and his party 
were wounded and received severe injuries. 
The evidence is that Mehr-nd-din struck the 
accused Reaj-ud din with his cattle-driving 


. stick (goad) whereas an incised wound- was 


found on his persons. If you think that the 
charges under section 147, section 148, and 


- section 149 have broken down, then it remains 


for you only to consider the offence or offences 
of which the accusedare individually guilty”. 

It is dificult to comment on this. passage. 
Mach of it appears to be irrelevant to the 
charges under sections 147, 148 and 149 with 


_which atthe moment the Judge apparently 


professes to be dealing: It assumes that the 
appellants had grievance and that this 
grievance was against nottheir co-sharer Choti 
who had retained 44 bighas of the holding but 
against the mortgagees by whose money the 
property had been recovered. It further 
appears to assume thatthe conduct of the 
mortgagees in ploughing and sowing the 
land of which they had been placed in pos- 
session amounted to a criminal offence, and 
with no explanation of the law regarding 
the: right of private defence, and in ap- 
parent disregard of the terms of section 141 of 
the Penal Code, ittwent informing the Jury 
that it is for them to say whether the ap- 
pellants were justified, and indeed suggests 
that they were justified in going armed with 
deadly weapons in order, to oust the mort- 
gagees, and enforce their own real or im- 
agined claims. In the next place, though 
the appellants examined no witnesses, and 
made no statements in Court, and though in 


_the statement or complaint made by the 


appellint Reaz-ud-din to the Sub-Inspector 
on rightly or wrongly, admitted in evi- 

ence there is no suggestion that Momtaz 
and his companions had any weapons other 
than lathis, the Judge here assumes that the 
trifiing cat on MReaz-ud-din’s arm, which 
might have been fabricated at any moment 
between the occcrrence on the 12th and the 
medical examination on the 18th of July, 
was received in the course of that occurrence 
and, further, resulted from the use by 
some member of the complainant’s party of 
some cutting weapon. Then on the basis of 
this cut, and without placing before the jury 
any of the countervailing considerations, the 
Judge proceeds to suggest that the pre- 
sent is or may bea case of what he terms a 
mutual or free fight or aa I understand him 


a 


awe t oasis. 
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one of those cases in which, both parties 
having gone out by concert equally armed 
with deadly weapons and equally bert on 
taking the offensive, deaths having been 
caused in the fight, the 5th exception to 
section 300-of the Penal Code has been held 
to be applicable. But evenin a case of the 
nature just indicated it does not follow, as 
the Jadge here appears-to suggest, that charges 
of rioting against the several members of 
either party necessarily fail. 

Thus the passage just cited appears to be 
one long series of misdirections. I may 
next quote the material portions of the only 
other passage in which the learned Sessions 
Judge deals with the charges under sec- 
tions 147 and 148 and section 304 read with 
section 149. They run as follows :— In order 
to constitute an offence under section 147, 
Indian Penal Code, there must be an unlaw- 
ful asrembly with some common objectas men- 


-tioned in section 141. Indian Penal Code, 


and there must also be the use of force by 
: (some) members thereof. . If you 
are satisfied. .. .tbai there was not an un- 
lawful assembly of five or more persons, that 


. there is no sufficient ground for you to hold 
‘that the.aceused Alim-nd-din and Nehal-ud- 


din, andtheseven or.eight other persons armed 
with luthie were present at the time of the 


„occurrence, then there is no case either under 
. section 147 or section 148 and I should also 


add section 149. In that case the construc- 


_ tive charge of culpable homicide read with sec- 


tion 149 against Eman-nd-din, Tajar-nd-din, 
Alim-nd-din and Nebal-ud-din falls through. 
Itis not enough for a conviction under section 
149 simply to prove that these four persons 
came armed with daos and lathts. It must be 
proved that the offence. though committed in 
the prosecution of the common object, was one 
which the accused knew would likely to be 
committed in prosecution of the common ob- 
ject’. This passage contains or involves seri- 
ous misdirections. In the tirat place it gives 
an incomplete or inaccurate explanation of 
section 149. Next, neither in this passage 
nor elsewhere does the Judge remind the jury 
of the inferences which may legitimately be 
drawn from the fact that to the knowledge 
of all the members of the assembly, some of 


_ their members carried deadly weapons. Lastly 


he directs the jury that should they find that 


‘only the three appellants were present the 
\charge under section 304 against Tajar-uds 


abs ` 


e 
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din and Kiman-ud-din necessarily fails. The 
evidence in tbe case is to the -effect that 
all three appellants came armed with daos, 
that they made a practically -simultaneous 
attack upon Momtaz and his companions and 
that this attack followed -immediately upon 
the order or direct incitement of Tajar-nd- 
din. 


‘came, in my opinion, clearly the duty of the 


Judge, after framing appropriate charges, 
to explain to the- Jury the law contained in 
sections 34, 107,-108 and 114 ofthe Penal 
Code and then in dealing with the evidence 
to leave it to the Jury to-say whether in 
respect of the injuries-done td Moiz ud-din, 
Reaj-ud-din and Mehr-ud-din a case: under 
section 302 or section 304 or section 326 read 


- with the sections just cited bad been. “made 


out against the appellant Tajar-ud-din and 
Eman-ud-din or either of them. 


Thus from the omission to frame charges 4 


under section 302, Indian Penal Code, from 


the omisaion to explain the law as contained ' 


in sections 34, 107, 108° and 114, from the 
misdirections. in explaining section 149 
and the distinction between the lst and 2nd 
clauses of section 304, and from the many 
other positive misduections upon questions 
both -of fact and of law all tending to ex- 
tenuate or minimise the’ offence committed, 
I am of opinion that the trial of this case 
has been vitiated, that grave failure of justice 
has resulted, and that in the public interests 
it is necessary to direct a re-trial. i 

I have then considered whether inthe firat 
instance a rule should not be issued nnder 
section 439, Oriminal Procedure Code, calling 
upon the appellants to .show cause why 
a yve-trial under section 802, Indian Penal 


' Code, and other section should not be order- 


ed but on the authority of the cases Queen- 


‘Das Bose v. Queen-Empress (2), 


Empress v. Jabanulla (1) and Satish Chandra 
L am of 
opinion that the proposed order. for re-trial 
may be made forthwith under section 428 
(1) (c) of the Criminal Procedure Code. 

“ For these raasons, I am of opinion that 
the proper order to make in this appeal 
is t> reverse the finding and sentence in the 
casa ofall the appellants and to direct that 
they be re-tried on charges, in respect of the 
deaths of Moiz-ad-din and Wmun-nd-din, under 
section 322 and -in respect . of the hurt 


, (2) 28 O. 975. 
ROLA VI 40. W.N. 168. 
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in this state of the evidence, it be- 
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caused-to Mehr-ud-din under section 326, 
Indian Penal Code, (both sections, in: the ` 
case of Tajar-ud-din and Eman-nd-din, being 
read with sections 84 114, and 149 of the 
Code),. with. additional charges (1) against 
all ander section 148, and (2) in respect of the 
hurt caused to Abu Baker and Mumtaz, against 
Tajar-ud-did and Eman-ud-din, under section 
324, Indian Penal Code. 





CALCUTTA HIGH COURT, 
SECOND Civtu APPRAL No 871 oF 1908. 
April 12, 1910. 

Present:—Mr. Justice Chatterjee and 

- Mr. Justice Richardson. : T 
PRAYAG SAHU AND ANOTHER 
_. — DERENDA NTs—-APPELLANTS 
TT VETEUS 
KASI SAHU AND ANOTHER- PLAINTIFFS 
— RESPONDENTS. | : 

Hindu Law—Mitakshara—-Father’s debt— Decree for 
costs against father— Whether son liable to pay. 

A‘ decree for costs passed against a Mitakshara 
father, who has failed to substantiate a claim mado 
to some property, ia binding on his sons who hare 
suceseded by right of survivorship. 

Khaltlul Rahman v. Gobind Pershad, 20 c. 328, 
applied. 

Durbar Khachar v. Khachar Harsur, 82 B. 348; 10 

Bom. L. R. 297, distinguished and not ‘followed. 
. Appeal from the decree of the second- Sub- 
Judge of Saran, dated December 31, 1907, 
affirming that of the First Munsif of Chapra, 
dated May 10, 1907. 

Babn Dwarka Rath Mitter, for the Appel- 


lants. 


Babu Harish Giana Roy, for the Respon- a 


dents. l 
Judgment. ` , 
Chatterjee, J—The main question of law . 


_paisedin thiscase is whether a decree for 


costs passed against a Mitakshara father, who | 


- has failed to substantiate a claim made to 
‘some property, is binding on bis sons who- 


have succeeded by rightofsurvivorship on his 
death. It is contended that the debt in this 
case comes within the word danda or fine in 
text of Yainnavalkya quoted in ‘the Mrtak- ` 
shara Chapter VI, Section IT, Verse 47, 
Tarkalankar’s Edition, “ Nor is he bound to > 
pay any anpaid fines or tolls or idle gifts” or . 
within the meaning of “yub. harika” in the 
text of Ushanas which has been translated vari- 
ously as not “necessary” (for life) by. Pandit , 
Girish Chandra Tarkarlankar, as “unusual 


wa 
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or.not ‘sanctioned by law”, by the learned 
Judges of the Bombay High Court in Durbar 
Kachar v. Khachar Harsur (1), as “improper” 
by Syama Charan in Vybastha Tarpon, 3rd 
Edition, page 129, 

Words used by Hindu lee oot must be 
E kaa in the sense in which the authors 


Courts of Jastice did not allow costs to suc- 
cessful litigants but imposed upon the “party 
who took a false plea a fine payable to the 
King equal to the claim: see KATORI DANSA, 
Chapter IT, Verse 11. 

“If the defendant denies the claim of the 
plaintiff and the’ latter prove his claim by 
witnesses then the defendant will pay the 
plaintiff’s claim and an equal penalty to the 
King.” Also Manu, Chapter VIII, Verse £9 


“In the double of thatsum,-which the defen- 


dant falsely denies or on which the com- 
plainant falsely declares shall those two men, 
wilfully offending against justice, be finéd by 
the King.” 
defeated litigant could not be danda or fine 


_ within the meaning of the text, 


Interpreting the word Vyubshartha in thé 
samelway, the costs could not come within the 
exception as the “venerable Rishi could not 
have meant to exclude a thing which had no 
existence in his time. 

There is some diversity of opinion as to 
what liabilities or debts are excepted from 
the pious duty of the son to pay the debts of 
his father. The Madras-High Court has held 
that when the liability originates in a breach 
of civil.duty and not in a criminal offence the 


gon is liable; see McDowell v. Ragvad Ohetty. 


(2), Kanemar Venkapayya v. Krishna Ohariya 


(3), Erasala Gurunatham Ohetty v. Addepally - 


ghavalu Ohetty (4). The Bombay High 
Court has in a recent case held that a 


decree for damages against the father for 


obstruction of a water passage is not binding 
on the son as‘the verdict of the Courtin de- 
creeing damares shows that the act of obstruc- 
tion was wrongful.“ See Durbar Khachar v. 
Khachar Harsur (1). 


-. Prasad v: Basdeo Singh (5), the Allahabad 


High Court held that a, decree against & 
father for money embezzled by — is not 
(1) 33 B. 348; 10 Bom. L.'R. 297, 
(2) 27 M. at. 
(3) 81 M. 161; 2M. L. T. 529; 17 M. L. J. 618; yie 


L.T. 358. 
(4) a eee L T. 804, 8 Cr, L. J. 147, 


(5) 6 A 
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So that costs awarded against a 


In the case of Mahabir ` 


` 98g 
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binding. In our own Court in the case of 


‘Khalilul Rahman v. Gobind Pershad (6), 


Pigott and Rampini, JJ., held that debts in- 
eurred for paying the costs of frnitless and 
imprudent litigation by the father were debts 


_to which the pious duty of sons to pay their 
_ father’s debts does attach, as such debts could 
may be supposed to have used them. Hindu | 


not be said to be illegai or immoral in the 
sense in which the words had been used for a 
series of year. “The exception "says the 
learned Judges “has too long been limited to 


‘jllegal or immoral purposes to justify us in 


introducing an extension of it, which would 
include transactions the character of which 
was no more than imprudent or unconscious- 
ly imprudent or unreasonable.’ In the 
case of Pareman Dass v. Bathu Mahton (7), 
a decree against father for damages for 
crops stolen by him was held to be not bind- 
ing onthe sons. 

In the present case, the action of the father 
was successful in the certificate proceedings 
and was on the defensive in the civil 
suit. Hemay have been imprudent or ill 
advised but it cannot be said that he was guil- 
ty of any Criminal offence or even ofa breach 
of Civil duty. Even, therefore, ifthe Bombay 
case were rightly decided, it is distinguish- 
able and there is no reason for following the 
game. 

The appeal i is, Heroe dismissed with costs. 

Richardson, J.—I agree. In my view it 
has not been shown that this debt is tainted 
with any illegality or immorality or (if the 
texts go further) with any such impropriety 
or infirmity as would remove it from the 
category: of debts incurred by a Hindu father 
which a son is compellable to pay. 


Appeal dismissed, 


(6), 20 0. 328. (7) 24 0. 672. 
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Orvis Rous No. 630 or 1910. 
March 390, 1910. 
Present:—-Mr. Justice Mookerjee and 
Mr. Jnatice Tennon. 
GOPT KRISHNA RAL AND orness— 
PETITIONERS 
‘= PeETsUs ‘S 
RAJ KRISHNA RAI—Oppostre PARTY. 
' Succession (Property Protection) Act (XIX of 1341), 
s. 8—Scope of the Act Joint possession of property left 
by deceased Applicat ility of Act—Prea mble oj statute- 
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Interpretation—Enacting clause—Discretion of-J udge— 


- Affidavit of applicant. 


The, Succession : (Property Protection) Act is ~ 


` pot limited in its application’ to cases where 
dispute arises between persons each of whom 
claims title by succession to the entire estate, 
and it covers’. case in which the claim’ relates 
to an undivided share of - tho estate left by the 
deceased.- : 

‘Therefore, an application may be. maintained 
when it is alleged by oa person who claims 8 
share. in the “estate left by the deceased, that 
that sharé has been seized by other persons in 
assertion of a pretended claim of right by gift or 
Buccrssion, ~ 

The preamble to a statute can neither expand nor 
control the scope and application of the enacting 
olause,, when the latter is clear and explicit, but if the 
language of the body of the Act is obscure or ambi- 
guons, the preamble may be consulted as an aid in 
determining the reasons of the law and the object of 
the Legislaturo. 

_ In the exercise of His judicial discretion, the 

Judge is entitled to-act upon, the affidavit of the 


_ - applicant, under section 8 of the Succession «Property 


Protection) Act. 

Rule against the decision of the District 
Judge of Hooghly, dated January 25, 1: 10, _ 
_ Babus Mahendra Nath Roy and Krishna 
„Prosad Sarbadhikart, for the Petitioners. 

` Babus Dwarka Nati. Chuckerbutty and Haro 
Kumar Mitter, for the Opposite Party. 
Judgment.—wWe are called upon in 


this Rule to determine the true scope of Act- 


“KIK of 1841, which was passed for thé pro- 
tection of movable tind immovable properties 
. against wrongful possession:in cases of succes- 
sion. , The circamstances, which have led .to 
the present litigation, are not the subject of 
_controversy amongst the parties. One Jiban 
Kumar Roy, a wealthy Hinda, governed by 
the Dayabhaga Law, and possessed of an 
` estate of considerable value, consisting of 
“both movable and immovable properties, 
died‘ on the 6th Jannary 1909. He left a 
_widow, Ananga Manjari Dasi and five sons 
by her, Raj Krishna, Gopi Krishna, Krishna 
Pada, Radha Krishna and, Haripadu. Im- . 
mediately upon his death disputes broke out 
. between his widow and gons, as to the pos- 
session of the. estate left hy him.” On the 
12th June 1909, Raj Krishna made an ap- 
plication under ‘Act XIX of 1841, alleging 
that his four brothers and his mother, . who 
were inimically disposed towards him, were 
i endenvouring to, deprive him of his rightful ` 
share in the properties. He prayed fora 
summary investigation under the Act, and 
for the appointment of a curator. This ap- 
: plication was opposed by. the widow and the 
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other sons. They denied the allegation of | 


the petitioner and contended that the provi- 


sions of the Act had no application,inasmuch | 


as the four brothers of the petitioner were 


entitled to at least four-fifths share, of thè 


properties. The District Judge thereupon 
cousidered the preliminary objection, -which 
was sought to be supported upon three 
grounds, namely, first, that the first paragraph 
“ot the preamble, to Act XIX of 1841 shows 
that the provisions of the Act are not ap- 


plicable to the facts of the case, secondly, that ; 


the provision of section 3 of the Act had not 


been strictly followed ; and, thirdly, that the . 


Act ought not to be applied, as the petitioner 
was not likely to be materially prejadiced, if 
left to his ordinary remedy by a regular 
suit. "The District Judge overruled these 
‘contentions, and held that sufficient grounds 
had been made out to entitle him to take 
cognizance of the case urder the Act; he 
therefore, called upon the parties to produce 


evidence in’ support of their respective’ al-. 


legations. We-are now invited by the widow 
and the four sons to discharge this order, 


on the ground that the Court bad no joris- 


diction to deal.with the application under 
Act XIX of 1841, first, because the Act 
“bas no application to cases of joint possession 
of property left by a deceased person ;-and, 
secondly, because an ‘order under section: 4 


he, . 


cannot be made, till the elements mentioned - 


in section 8 had been established, and the `- 


allegations of the petitioner in his application 


were not sufficient to show that the jurisdic- | 


tion created by the Act could be exercised in ` 


the present case. The validity of these cone _ l 


. tentions must be determined upon ‘an. inter- 
‘pretation of the provisions of the Act. t 

Section 1 of Act KIX of 1841 provides 
that whenever a person dies, leaving property 
‘movable or immovable, it shall be lawful 
‘for any person claiming a right of succes- 


sion -thereto, or to any portion thereof, to 
-make an application to the Judge of the Court’ 
of thé District where any part of the property ` 


isfound or situate, for relief, either after 


‘actual possession has been taken by another 


‘person, or when forcible means of seizing 
possession are apprehended. It is manifest 


from the language used by the Legislature - 


‘that an application may: be made under the 
‘Act, even when'the applicant claims a right 
by ‘succession to a portion only of the pro- 
perty left by ue deceased. 


_ This appears- 


~" 


= 
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_ sufficient to cover a casein which, as here, that A has taken it upon a pretended claim 
the claim relates to an undivided share of the of right by gift or succession. It ig fairly 
estate left by the deceased. We may take clear, therefore, that a restricted interpreta- 
R concreteʻillustration: if the original-owner tion need not be put upon the preamble. It 
leaves two sons A and B, and A seizes the is manifest, however, that even if the pre- 
entire estate- left by his ‘father, it is com- -amble were construed in the manner ruggest- 
petent for B to apply under the Act, thongh ed by the petitionets, soas to cover only 
he claims only one-half share of the estate: cases whereupon the death of the original 
in other words; the Act ig not limited in its- owner, the whole of his estate is unlawfully 
application to cases. where the dispute arises `- seized in assertion of a pretended claim, it 
between two persons, each of ‘whom claims : cannot possibly restrict the plain meaning 
title by succession to the entire estate. It ‘of the first section of the Act. It is well 
has been argued, however, by the learned -settled that the preamble to a statute can 
Vakil-for the petitioner; that the provisions neither expand nor control the scope and 
of section 1 are ‘controlled by. the preamble application of the enacting clause, when the 
to.the Act, and no application 1§ maintain- latter is clear and explicit; but if the 

~- ,able,-when the dispute relates to a share language of the body of the Actis obscure 
-of the propérty left by the deceased.. In’ or ambiguous, the preamble may be consulted 
our opinion, there is no solid foundation for -as an aid in determining the reason of the 
this contention, In the first place, itis not law and the object of the Legislature and 
necessary to pub upon the preamble the thus arriving at the true construction of 
restricted construction suggested by the peti- the terms employed. It canrot be disputed 
tioners ; and ‘in the second place, even ifthe. that where the.wordsof the enacting clause 
preamble: be taken to contemplate one parti- are more broad and comprehensive than the 
cular contingency, it ought ' not ‘to be | words of the preamble, the general words in 
allowed to` restrict the plain meaning of | the body of the statute, if free from ambigu- 

. section.1. The preamble recites the mis- ` ity, are not to be restrained or'narrowed down 
chief for aramoval of whichthe Act was in- by particular or less comprehensive recitals in 
tended, and states that inconvenience had the preamble. Copeman v, Gallant (1). Ag 
been, experienced when persons .have died stated in Dwaris on Statutes (Potters Edi- 
‘possessed of movable,and immovable pro-`_ tion 109), the preamble of a statute is no 
perty, and the same has been tak®€n upon more than a recital of some inconvenience, 

-7 pretended claim of right by -gift or succes- which by no means excludes any others for 
sion, and the parties affected have been which a remedy is given by the enacting 

.~ driven to regular suits, vexatiously protracted, | part of the statute: King v. Prerce(2), Copland 
for the enforcement of their just rights.. It v. Davies (3) ; Fellowes v. Olay (4). This 
has been suggested by the learned Vakil for principle has been repeatedly applied in the 
the petitioners that .this clearly contem- construction of Indian Statutes [Nga Hoong v. 
plates cases whero the whole ‘of the mov- Queen (5); Chinna Aiyar v. Mahomed Fukrud- 
able. and immovable property left by the din Saib (6); Queen-Empress v. Inderjit (7) 

- ‘deceased has been -taken upon a pretended and Vithu v. Govinda (8)]. We must conre- 
claim of right by gift or succession. This, - quently hold,upon an interpretation ofthe first 
~ nodoubt, is a possible construction `of the section of the Act, that an application may 
Isnguage used by the Legislature ; but the be maintained when it is alleged by a person 
other interpretation, namely, that the pre-` . who claimis a share in the estate left by the de- 
amble covera cases where the „property has ceased, that that share has been -seized by 
been seized in whole or in part, is by no. other persons in assertion of a pretended 
` ‘means inadmissible. In fact, to return” to claim of right by gift or succession. 
the concrete-case taken above, if A seizes the. a 1 P. Wins 814. 
whole of the estate left, by his father to the (2 


exclusion of his brother B, insofar as a half (3) L. R. 5 H. L. 858; 21-W. R. 1. 


a : r ; ~ (4)“40. B. 818 at p. 349. 
share is concerned there is no dispute that (5) 7 Q: I. A. 72; 4 W. R. (P. C.) 109." 
the possession is lawful ; it is only in respect - (6) 2 M. H. O., R. 322: 


of the other fact that it. can’ be suggested,” (7) 11 A, 262. (8) 22 B, 281 at p. 827 
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The second ground, upon which the order 
of the Court below is challenged, relates to 
the conditions which must be satisfied before 
the Judge can entertain an application under 
the Act, and the means by which he should 
ascertain whether these conditions have been 
satisfied. Section 3 ofthe Act provides that 
the Judge to whom such an application has 
‘been made shall, in the first place, enquire, 


. by the solemn declaration of the complainant 


and by witnesses and documents, at his dis- 
cretion, whether there are strong reasons for 
believing that the party in possession, or taking 


. forcible means for seizirg possession, has 


no lawful title, and that the applicant is 
really entitled, and is likely to be mnterialy 
prejudiced, if left to the ordinary remedy of 
a regular suit, and that the application is 
made bona fide. The fourth section then pro- 
vides that the Judge shall be satisfied of the 
existence of sach strong ground of belief, 
before he issues notice upon the party 
against whom the complaint is made. It 
has been argued before us that the Court 
below ought not to have acted upon the 


nfidavit filed by the petitioner bat should . 


have examined the petitioner himself on 
oath or solemn affirmation; and in support 
of this proposition, reliance has been placed 
upon thecases of Jusoda Koonwur v. Baboo 
Gouree Byinath Pershad (4) and Sat Koer v. 
Gopal Sahu (10). No doubt, in these cases, 
it was ruled that before a Court can as- 
sume jurisdiction to proceed under Act XIX 
of 1841, it must be fonnd that the provi- 


- sions of the law have been strictly complied 


with; but we are unable to hold that the 
Judge in the case before us has proceeded 
In the exercise of 
his judicial discretion, he was entitled to 
act npon the affidavit of the applicant, and 
we are not satisfied thatthe opposite party 


has any legitimate grievance, because the `. 


Judge has only called upon them to produce 
their evidence. He hastaken steps prelimi- 
nary to action upon the application; and the 
circumstances, in our opinion, amply justify 
the order which he has made. Iltis an ele- 
mentary role of law that when the jurisdic- 
tion of a Coumt ean be exercised under 


‘certain specified circumstances, if the exer- 


cise of ‘such jurisdiction is invoked on the 
allegation that all the elements necessary 
(9) 6 W. E. Mia. 58; 1 Ind Jurist N. 8, 865. 
(10) 84 0. 920; 120. W. N. 65, 
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to make the law operative are present, and if 
this is denied, it is not only competent to 
the Court but it is its duty to investigate 
whether all the elements essential to create 
jurisdictivn do, as a matter of fact, exist. 
Now,in the preliminary stage contemplated — 
by section 3 of Act XIX of 1841, the Judge 
has merely to satisfy himself upon the decla- 
ration of the complainant and also upon the 
examination of witnesses and documents, if 
he deems ‘necessary, whether there are strong 
reasons for the belief that the application: | 
is bona fide and that judicial action ought 

to be taken. This merely implies that .an ` 
application made under the Act ought not 
to be granted as a matter of course, but 
that the Court should proceed with caution 
and satisfy itself that there are sufficient 
grounds insupport of a prima facie case 
[See Phool Okand v. Krishmish Koer (11)]. 


. If the Judge is satisfied that tere are such 


prima fucte grounds, he cites the party 
against “whom the complaint has been 
made, so that he may determine sum- 
marily the right to possession. We are 
unable to hold that the procedure follow- 
ed by the District Judge in the present 
case is in any way irregular, or hes caused 
any prejudice or hardship to the petitioners. 

‘The result, therefore, is that this Rule 
must be discharged with costs. We assess 
the hearing fee at five gold mohurs. 


Rule dtscharged. - 
(11) (Unreported) Rule 1448 of 1900. 





(s.c. 110 L. J. 854) 
CALCUTTA HIGH COURT. 
M ISOELLANEUUS Civit AppeaLn No. 60 or 1898. 
September 2, 1898. | 
Present: —Mr. Justice Ghose and Mr, Justicé 
Pratt. 
SREENATH DAS—- JopouEext-pEBTOR— 
APPELLANT 
VECTSUS 
ACHUTANANDA MAHANTI—Decrer- 
HOLDER RESFONDEAT. 

Owtl Proceduie Code'(Act XIV of 1882), s. 239 — 
Decree, assignment of—Heecution by assignee—-Notice to 
transferor and to judgment-debtor. 

When a decree has been assigned, service of notice 
ne contemplated by section 282 of the Civil Procedure 
Code, 1882, both uponthe transfe: orand the judgment- 
debtor, is a condition precedent to the execution of ° 


the decree, It ro notice has been served upon the 
taansfiior, execution cannot picceed. 


Appeal from the order cf iLe District 
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Jadge of Cuttack, dated November 6, 1897, 
sees: that of the Munsif, dated June 23, 
Babu Karuna S inau: Mukherji, for the 
Appellant, 
Dr. Asutosh Mukerji, and Dr. Sarat Chandra 
Banerjeé. for the Respondent. 
Judgment.—This appeal arises out 
of an application for execution of a decree. 
lt appears that the decree was obtained by 
a third party, and the applicant; alleging. 
himself to be the assignee of the decree-holder, 


‘presented an application forthe purposes of ` 


' judgment-debtors) were served with any 


executing it Therenp>n notices, as provided 


. by section 232 of the Code of Civil Pro- 


cedure, were ordered to be issued upon the 
transferor decres-holder, and the judgment- 
debtors. After such notices were issued, it 
was found by the Court (and so it has also 


now been found) that service was effected . 


upon the judgment-debtors; but no notice 
was served upon the PA KA 


to him. But the applicant did not put in 
the, necessary fees, and the result was that 
his application was dismissed on the 18th 
December 1895. 


decree, some of which were dismissed for 


"reasons which we need not go into. But upon 


the last application, that is, the application 
with which we are now concerned, processes 
were taken out for the attachment and sala 
of certain properties of the judgment-debtors. 
Therenpon, the jadgment-debtors put in an 
objection stating, among other matters, that 
the whole of the proceedings were bad in law, 
beciuse neither the transferor nor they (the 
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Thereupon ~ 
the Court ordered a fresh notice to be issued _ 


Subsequently he presented’. 
other applications for the execution of the 
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Section 232 of the Code of Civil Procedure - 
provides that if a decree be transferred by 
assignment from the decree-holder to any 
other person, the transferee may apply for 
its execution to the Court which passed it 
‘provided that “(a) where the decree has 
been transferred by assignment, notice in 
writing’ of such application shall be given to 
the transferor and the jndgment-debtor, and 
the decree shall not be executed until the 
Court has heard their objection Gf any) to 
such execution” and soon. Now, it will be 
observed that the service of notice, as contem- 
plated by this section, both upon the trans- 
feror and judgment-debtor is a condition pre- 


-cedent to the execution of the decree, and 


the law is -peremptory when it says thata 
decree shall not be executed until the Court 


has heard the objections, if there be any, to 


such execution. In the present case, as has 
already been ment‘oned, the decrec-holder was 
not served with any notice, and, therefore, 


he had no opportunity of preferring’ 
his objections. Necessarily, the Court could 
not deal. with his objections; nor was 


there any order (and the Court could nat 
make any such order in the circumstances) 
directing execution to proceed. On the 
contrary, we have it that the application then 
made by the assignee of the decree was dis- 
missed,-because he did not putin the neces- 


“gary fees to enable the Court to serve notice 


upon the transferor. That being so, it seems 
to us that though it mar be, as it appears to 
have been fonnd, that the judgment-debtors 
were served with the notice issued by the 
Court under section 232, yet it was not com- 
petent to the Court to order the execution to 


issue in the circumstances. It seems to us 
notice under section 232 of the Civil Pro- that this matter was lost sight of when the 
cadure Code; and that there was no order of Oourt to which the subsequent applications 
the Court in 1895 allowing execution to were made ordered execution to. proceed. 
proceed. This objection found favour with Upon these occasions no notice was served 
the Court of firat instance; but the learned upon the decree-holder nor upon the judg- 


District Judge on appeal has come to a ment-debtors, and evidently, because notice 


different conclusion, He has, no doubt, found, had been isaned to and served upon judgment- 


` as already indicated, that the: notice issued by ` debtors in 1895, the Court, upon the last ap- 


the Oourt in 1895 was served apon the judg- 
ment-debtors and, proceeding, upon that 
footing, he seems to be of opinion “that it 15 
not open to the judgment-debtors to raise the 


plication of the applicant, proceeded to order 
the attachment and sale of the properties 
belonging to them, ` 

We think that the whole of the proceedings 


objection which they have now raised; and in this*cise were bad in law. The result, 
that, therefore, the proceedings taken by the ` therefore, is that the order of the District 
decree-holder could-not be a as bad in ‘Judge must be set aside, and that of tho 
law, ~ Mansif, 89. far as it holds that execution 


~ 


+ 
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. cannot proceed upon the application made 


confirmed, - 


-The -presènt application for execution was 


‘made in May 1891. 


by the applicant on the 4th June 1898 restor- 
ed. 

We advisedly do not deal with the question 
raised by the judgment-debtors that the 
assignment of the decree by the original 


decree-holder was a benam? transaction, 


We make no order as to costs. 
Appeal decreed, 





f S (s.c. 110. L. J. 356.) 
: CALCUTTA HIGH COURT. 4 
Miscettangzous Civic Apparat No. 21 or 1&92. 
April 7, 1898. 
| Present:— Mr. Junda Areer Ali 
and Mr, Justice Gordon. 


PANCHANAN CHOWDHURY—Jovemext- 


.  DEbTUR—-APPELLAXT: 
: Versus 


NRISINGHA PROSAD ROY AND ANOTHER 


— DEOREF-H: LDEKS— RABPONDENTE, 
-Limitation Act (XV of 1877), Bch. Ll, art, 179 (4)— 


Application for confirmation of sale—Decree- holder, 
 atictton-purchaser—Step-in-aid of execution. . 
An application for the confirmation of an auction 


sale made on behalf of the decree-holder, as auction- 
purchaser, is not an application to take a step-in-aid 


of execution within the moaning of clause(4) of art. 179 ` 


of the second Schedule of the Limitation Act, 1877. 
Appeal from the order of: the - District 


© Judge of Birbhum, dated December 12, 1891. 


Babus Hart Mohan Chakravorti and Dwaraa 
Nath Ohukravart:, for the Appellant: 
Babu Javoda Nandan Pramanick, for the Re- 


gsponderts. .. 

* Judgment. —The dieton involved 
in this case is one of limitation. The res- 
pondent decree-holder obtained the decree on 
the 12th May 1888. In execution of, that 
decree, he set up. certain properties ‘of the 


judgment-debtor to sale and purchased tho 


same himself. On the 22nd October 1888, he 
as auction-purchaser applied to have the sale 
and that was accordingly done. 


It is objected that the 
present application is barred. The judgment- 
creditor contends that in considering the 
period of limitation, the. application for the 


_confirmation of sale, dated the 22nd October 
- 1888, should be taken into account; and if that 


5 regarded ag astep-in-aid of-execation under 


Raye. provisions of article 179 of Schedule 


tI, the present application could not be barred. 


MAZHOOR PUDUKUDI V, PARAMBAN MOIDREN. 


That argument, however, is not valid; because 
that application, we find, was made on their- 
behalf as auction-puichasers to have the sale > 


coufirmed in their favour; and we have been 
referred to-no authority in support of the pro- 
position that snch'an application can be re- 
ferred as a step-in-aid of execution, such “as 


would secure -to the benefit of the present 


applicant. 

‘We accordingly set aside the order of the 
lower Court and dismiss the application with 
al one gold moh ur, 

Appeal decreed, ` 





MADRAS HIGH COURT. 


o- @pconn Civin APPRALS Nos. 778 AXD 119 


oF 1906. 
March 18,1919, - - ds 
Present:——Mr. Justice Sankaran Nair ~ 
and Mr.. Justice Abdur Rahim. 
MAZHOOR PUDUKUD!I PERUNDATTA 
VASUDEVAN NAMBUDRI AND vrHers— 
API BLLANIB 


« COTEUS i 


PUDIYAPURAYII, PARAMBAN 


MOIDEEN AND ornEns—Responpents. 
Landlord and Tenan'—Lease—Breach of condition— 


[1910 _ 


r 


Forferture—Determtnation of lease—Acceptance of rent > 


_ after suit— Whether operates as a acatver of forfeiture— 
* Suit against tenant withdrawn with liberty to bring 
jresh suit, effect of —Transfer of Property Act (IV of. 


1882), s. 111. 


Acceptance of rent by the landlord ‘from the tenant : 
_ after the institution of a snit’ for eviction does. not 


opernte as a waiver of the forfeiture condition in the 
lease entitling ihe Jandlord to resume possession on 
breach of stipulations therein. 

The institution of a suit by the landlord-to evict 
the tenant, which he withdraws with, liberty “to 
institute a fresh suit, is a determination of the tenancy 
under eection 111 of the Transfer of Property Act. _ 

Second appeals against the decree of the 
District Court of North Malabar, in Appeal 


Suits Nos. 


Munsif of Taliporamba,in Original Suit No. 
571 of 1904. 

J udgment,.—tThe Judge has decided 
that there was a waiver ofthe condition of 


forfeiture by acceptance of rent——-but the- 


508 and 523 of 1905, presented © 
against the decree ofthe Court of the District. 


rent was received after the institation of the 


suit. There was, therefore, no waiver. 


The respondents’ pleader attempts to sup- 


port the decreaon-the ground that even as.’ 


suming that the defendant has broken the 


r 
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condition which provides that on breach 
thereof the plaintiff may resama possession, 
it has not been alleged or proved that the 
lessor has done any act showing his intention 
to determine the lease. As this point was 
not taken in. tho Court of first instance no 
evidence was taken and there is no finding. 


But thére is-an allegation in the plaint that 


the plaintiff had previously sued.for getting 
the same relief and that suit was withdrawn 
with permission tó- institute a fresh suit. 
The institution of that suit was clearly a 


determination of the tenancy under sectjon 


111, Transfer of Property Act. . 

“We mast, therefore, ask the Judge to return 
findings on all the other isaues raised. 

The findings should be submitted within 
six weeks, and seven days will be allowed for 

filing objections. 
In compliance with the above order, th 
District Jndge of Nurth Malabar submitted 
his finding and the High Court accepting the 
finding dismissed the appeal. < 

Appeal dismssed. 





(e. c. (1910) M. W. N. 107,7 M L., T. 849) `° 
MADRAS HIGH COURT. 
Secoxp Crvit Apprat No. 1104 or 1907. 
i February 14, 1910. 
Present:—Sir Ralph Benson, Judge, and | 
-` Mr. Justice Krishnagwami Aiyar, 
APPASAMI AIYAR-—APPRULANT 
© ' versus ; a 
Tas SECRETARY or STATE ror INDIA 
in COUNCIL, xeeresenteo BY THE COL- 
LECTOR or CHINGLEPUT aap O0OTHERS— 
i eo. RESPONDENTS. 
Water-rate—Inam village—Inamday entitled toone- 
fifth tank —Eartenston of cultivation within his limit— 
3 No right to charge extra water-rate—Act VL of 1865, s. 1. 
- Where the tnamdar is entitled by an agreement to 
one-fifth of the water of a tank, he is not liable . to 
pay water-cess if he extends his cultivation £o as not 
to utilise more than his share of the water. ; 
Quere—Whether the inamdar.. will be entitled to 
claim one-fifth where Government improves the tank 
and its capacity? T - ; 
Second appeal against the decree of the 
District Court of Chingléput, in Appea] Suit 
No. 405 of 1906, presented against the decrea 
of the Court of the District Mansif of Con- 
geevaram, in O.S. No. 257 of 1905. 
Mr. O. S: Veneatachari, for the Appellant. 
“The Government Pleuder, for the Re- 
spondenta! . A EE 


“a 
a 
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. water. 


” 
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'NARAYANASWAMI v. VENKAYYA. 


Judgment.—We are unable to agree 
with the Court below. The inamdar is by 
engagement with Government entitled to 
òne-fifth of the water of the tank. See 
column 61 of the Inam Register Exhibit B. 
Under the proviso to section 1 of Act VII of 


- 1865, the plaintiff is not-Hable to any water- 


cess if he is entitled to water under an engage- 
ment with Government. It is nut shown 
that the plaintiff has taken more water than 
he is entitled to. What use he chooses to 
make of his water seems to us to be imma- 
terial. He may extend his wet cultivation o1 
raise double crops on single crop lands provid- 
ed he does not exceed his one-fifth share of 
It may be another question which 
it ia not necessary for us to discuss whether, 
if the capacity of the tank be increased or the 
supply of water improved by a Government 
work, the plaintiff is still entitled to claim 
one-fifth of the increased quantity of water. 
As he is now within his rights, we must allow 
the second appeal and decree the plaintiff's 
claim with costs throughout. The lst de- 
fendant will be allowed two months’ tims to 
satisfy this decree. p 


Appeal allowed. 





+ (s. o. (1910) M. W. N. 116; 7 3L L. T. 866.) 
f MADRAS HIGH COURT. 
SECOND CIYIL Aprgat No. 1068 or 1908. 
° March 7, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
GOPISETTI NARAYANASWAMI NAIDU 
GARU, receiver or NIDADAVOLE 
ESTATE— APPELLANT 

, VOTEUS 
KARATURI VENKAYYA AND OTHERg— 


ste RESPONUENTS, 

Madras Land Estates Act (1 of 1908)—Ryoti land— 
Zeroyati land—Communal land—Encroachment— 
Zemindar’s right to eject. 

Lands classified as Zeioyati lands are ryoti lands 
under the Madras Estates Land Act and ryots cannot 
be ejected therefrom If lands have been got apart 


- for communal purposes and tenants encroach on them. 


the zemindar has no right to bring an action in eject- 
ment against them. 

Second appeal against the decree of the 
Subordinate Judge's Courtof Kistna at Ellore, 
in Appeal’ Suit No. 318 of 1905, presented 
against the decree of the Court of the Districi 
Muaneaif of Tannku, in Original Suit No. 264 
of 1904, 
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KONDAPA RAJAN NALDO V. DWARAKONDA BURYANARAYANA, 


Mr. P. Nagabhushanam, for the Appellant. 

Mr. T. Prakasam, for the Respondents. 

Judgment.—tThis is a suit to re- 
cuver Y4 cents-as having been encroached 
npon by the defendants. The Subordinate 
Judge finds adverse possession for over the 
gtatatory period and dismisses the anit. It is 
urged, on the authority of Wali Ahmed Ohow- 
dhry v. Tota Meah Ohowdy (i), that the de- 
.fendants’ possession is not adverse because 
the encroachment is by tenants on land adjoin- 
ing their holding. Assuming this to be so, 
we do not see what right the plaintiff has to 
recover it. The plaint calls it Zeroyati land. 
That would be ryote land under the Estates 
Land Act from which the syot cannot be 
ejected. Mr. Nagabhushanam says that that 
description is incorrect and the land is village 
communal land. If this contention be correct, 
we do not see what right the zamindur has to 
recover ib. ; ii 

We must dismiss the second appeal with 
costs. 


Appeal dismissed, 
(1) 81.0, 897 





(s. 0. (1910) M. W N. 117; 7 M. L. T, 85.) 
MADRAS HIGH COURT. 
Ssconp Civin APPRAL No. 468 or 1908. 
March 4, 1910. 

Present:—~-Sir Ralph Benson, Judge and 
Mr. Jaatice Krishnaswamy Alyar. 
KONDAPA RAJAN NAIDU -AND OTHERS—- 
APPELLANTS 
CETIUs 
DWARAKONDA SURYANARAYANA 


AND OTHERS—~RESPON DENTS. 
Possessory title—Incorporeal rights —Right to a water 
course not acquired by prescription—Obsti tection by a 
trespasser—~Marntainability of suit. 


Incorporeal rights are in many cases capable of 


pecan just as much as rights to corporeal 
1ereditameutes and the principle of the rule that a 
person in possession of land for less than tho statutory 
period ig entitled to be protected in his possession 
against every one but the true owner is applicable to 
gases of incorporeal rights in process of acquisition 
Jeffries v. Williams, (1851) 5 Ex Reports 792; 
20 L J. Ex. 14, Elizabeth Bibby v. Carter, (1880) 4 H. 
and N. 153. Jootoor Acchanna yv Vanamala Fen- 


kamma, 5 M, L J. 24 Dhuman Khan v. Muhammad | 


Khan, 19 A. 153, relied npon. 

Second’ appeal against the decree .of the 
District Court of Ganjam, in Appeal Soit No. 
80 of 1906, presented against the decree of 


the Court of the District Munsif of Chicacbdle, 
in Original Suit No. 367 of 1905. f 

The Advocate General, for the Appellant. 

Mr. V. Ramesam, for the Respondents. 

Judgment.—The plaintiffs were in 
enjoyment of a water course. For the 
purpose of this case, we may assnme that 
they had not acquired an easement by 
prescription for the enjoyment did not extend 
to 20 years. The defendants. who have no 
manner of right to the water course or the 
land over which it flowed, obstructed the 
plaintiff's user. The District Judge has 
given injunction asked for. It is argued by 
the learned Advucate-General that the plain- 
tiffs not having acquired a complete title, 
they would not be entitled'to restrain the de- 
fondant from interference. The law is well 
settled that if the plaintiff was in possession 
of land for less than the statutory period, he 
would be entitled to protect that possession 
against any one but the true owner. We do 
not think that there is any distinction in 
principle because the right now claimed to be 
protected is in the nature of an incorporeal 
right in process of acquisition. Incorporeal 
tights are in many cases capable of posses- 
sion just as much as rights to corporeal here- 
ditaments. In Jeffrres v. Willéams(1), 1b was 
held by Baron Parke that a trespasser on 
adjoining land was not entitled to cause a 
subsidence by working mines to the prejudice 
of the mines in the plaintiff's , gnjoyment 
though he had not acquired a title to the 
same. This was followed in Hlzibeth Bibby 
y. Carter (2), where the plaintiff who has 
not acquired a title was held to be entitled to 
sue for damages against a trespasser on ad- 
joining land who.caused injury to the plain- 
tiffs buildings. The principle of these cases 
had been extended in India to cases of light 
where before the right had matured a tres- 
passer interfered with it. See Jootoor Acchanna 
v, Vanmala Venkamma (3) and Dhuman Khan 
v. Muhammad Khan (4). We think that the 
District Judge is right in applying the same 
principle to the present case of a water 
course enjoyed for less than the prescriptive 
period, é 

We must dismiss, the second appeal with 
costs. 

Appeal dismissed. 
(1) acs 5 Ex. Rep 792; 20 L. J. Ex, 14. 
1 4, N. 153. 
(4) 19 A, 158, 


Ya. VI 


ISWAR DAS V. CHANDIP. 


* (so. (1910) M W. N. 129); 7 M L. T. 490.) - 
~- MADRAS HIGH COURT. 
-Crv Scr No. 76 or 1907. 

~ March 16, 1910. 
~ Present:—Mr. Justico Wallis. 
4 TM. ISWARADAS— PLAINTIFF 
versus. 


-G. D. CHANDIP AND oTHeR3—DarRNDARTS. 

Oosts—-Administration suit—Application by creditor 
——Oreditor’s costa —Prastice 

Where a creditor upplics for administration and 
the assets prove to be sufficient for’ the payment of 
the debts in full, the creditor’s costs should be ordered 
to be paid ont of tho estate as between party and 
party and not as batween attorney and client. 

Inra New Zsalant- Midland Railw2, (1838) 32 Ch. 
D. 857, followed. ` 

The difference jobro the plaintiff’s costs, as 
between attorney- and client anil the costa allowed 
him out of the estate aa between party. and party 
inay be ordered to ba borne rateably by the wholo 


body of creditors, who have profited by his exertion, i 


on dne notice being given to all of them. 
Messrs, Branson and Branson, for the Plain- 
tiff, ` 


'Mossra. Short and Bewes, for the lst De- 
fendant. ; s 8 y 
/ Messrs. O. Pi Rimaswamt Asyrr, Grant 


and Gre itores, for the 2nd Defendant. A 

J udgment.—The practice in England 
in & creditor's. action for administration 
-=w here the assets prove to be xsuflicient for 
the payment: of the debts iw fall, as-is the 
case here—is to give the plaintiff costs ont 
of the ertate as between party and party only. 
Sse the jadgment of Sterling, L. J. in- In re 


New: Zerland Midland Railway (1), and I do ` 


-nob think there are sufficient grounds for 
departing from that practice and giving costs 
out of the estateas batween attorney and client. 
As pointed out by the Lord Jastice, the Court 
may in a proper case make an order that the 

- difference between the plaintiff’s costs as be- 

tween attorney-and client and the costs allow- 

ed-him out of the estate as between party 
and party may be ordered to Je borne rateably 

' by the whole body of creditors, who have 

profited by his exertion, but I cannot pass such 

an order without notice to the creditors whom 
it may affect, and I give the plaintiff leave 
to apply if so advised for such an order 
within,’ fourteen days upon notice to the 
creditors “who were not represented at tho 
argument before me. As regards the Ist de- 
fendant, who is the legal representative of the 
deceased, I see no- sufficient reason for re- 


fasing him his costs out ofthe estate as be- 
D (1886) 32 Oh. D. 337, : 


` 
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SHANMUGAPPA V. MARIAPPA. 


tween solicitor and client according’ to the 
usual practice. The 2nd defendant has fail- 


- ed as regards avery large part of her claim 


including the jewels and I direct her to bear 
her own costs including costs to counsel in the 
reference, 


(s. c. (1910) M. W. N. 121; 7 M. L. T 351) 
MADRAS HIGH COURT. 
Civin Surr No. 240 or 19.7. 
i February 22, 1910. 
Present: —Mr. Jastico Sankaran Nair. 
A. SHANMUGAPPA— PLAINTIFF 
VETBNE 
A. MARTAPPA AND OTHERS —DEFENDAKTS, 


Cause of action—Right to sue——Payment to decree- 
holder—Not cerlified—Subscquent payment to attaching 
creditor. 

When a judgment-debtor pays out of Court the 


_ decretal amount, there is un obligation on the part of 


the decree-holder to report satisfaction to the Comrt. 
The consideration for the payment is to discharge 
the decree debt and the decree-holder is, therefore, 
bound totake the necessary step to give & proper 
discharge: otherwise the decree still remains capable 
of execution by the decree-holder or any other 
attaching decree-holder. The payment must be 


. treated as having been made without consideration 


and thé judgmont-debtor is entitled to get back the 
money 80 paid; and the cause of action acornes when 
the judgment-daptor is compelled to pay the decre- 
fal amount over again. 

In a snitfor damages, the cause of action ariscs 
only when the damages are sustained. 


Mr. K. Ramachandra, for the Plaintiff, 

‘Mr. C. P. Ramaswami Tyer, for the Ist De- 
fendant. 

. Mr. -0. K. Mahadeva Tyer. for the 4th De- 
fendant. 

Mr. V. Raghunatha Sastry, for the 2ad and 
Srd Defendants. 

Judgment. —The Ist defendant, as 
the decree-holder in O. S. No. 15 of 1898. 
was entitled to get from the plaintiffs, the 
judgment-debtpra, the sum of Rs. 7,735. 


_ Between the 29th October 1901 and the 


25th February 1902, he was paid the sum of 
Rs. 1,700. (A series Band C). On the lst 
November 1902, the Ist defendant acknow- 
ledged that the amount remaining due to 
him under the decree was only Rs. 1,893-0-9. 


- The 2nd and 3rd defendants.decree-holders of 


the lst defendant attached this decree and de- 
manded payment from, the plaintiffs (E) and 
they agreed to recognise any payments that 
may have been made to the lst defendant (F. d. 
G). They received from the plaintiffs on the 


2nd January 1904, a sum of Rs. 1,140-11-5, 


(y 


` 264, 


`. Ra. 


PAL 


) 


+, RAMARUROP t, SHEKHARAKURUP, 
(K:F. 2 shows how this was arrived at) 


< and granted the. Receipt (4) on the. 2nd 


January 1904 in ‘which it is recited that out 


- of the amount of Rs. 8,717-12-9, which was 


due to Ist defendant, under tle decree on 1st 
October 1901, the plaintiffs have paid him 
2,222-4-0 and there was a sum of 
Rs. 454-13-4 due by the Ist defendant to, the 
‘plaintiff and the amount aforesaid ` received 


ön that date by-the 2nd and the 3rd de-`- 


fendants from the plaintiff alone was due. 


“The latter undertook to enter up satisfaction 


of the decree in so far as ‘it’ directed payment 
of money (J) and the plaintiff undertook to - 


- prove the payment of Rs. 2,222-4-0 ‘which - 


‘they alleged they ‘paid the “lst, defendant 


' whenever it might become necessary (VII). 


The first defendant in a letter to defendants 
_ Nos. 2 and 3 denied having received this sum 
“from the plaintiffs IX. This was forwarded to 


the plaintiffs VHI in January, 1904. The- 
_ plaintiffs then applied to this ‘Court after 
_ notice to Ist; 2nd and 3rd defendants to have 


“ satisfaction entasad up by the 2nd and ‘3rd 
defendants as agreed to by them. This ap- 
plication was rejected on the ground that the 
2nd and 3rd defendants have entered up satis- 
faction so far as the payments to thom ` were 
concerned and nothing more could be done. 
The 4th defendant, another decree- holder of 


the lst defendant, again attached the decree’ 


and the ‘plaintiffs had to pay the sum 
of Rs. 2,677-1-4 to him, in July -1907 on 
account of the default of the other defendants 
to certify satisfaction. The plaintiffs, there- 
. fore, now claim damages. The 4th defendart 
„is notliable. Hven if he knew thatthe plain- . 
tiffs had discharged the deécree, he only 


: exercised his, legal right to recover his 


money. 


Nor do I see any cause of action against de- 
fendants Nos. 2 and 3. They certified payment 
of the amount received by them. 
plaintiff’s business to compel Ist defendant to 
certify satisfaction, not theirs. So far as the 
lst defendant is concerned, the question is 
whether the claim is barred by limitation.- It 


- ja argued that the cause of action arose when 
the defendant. failed to certify payment and- 


reliance is placed on the decision reported in 
in the matter df Medar Thalarot Kaliani Anni 
I am of opinion that the suit is not bar- 


red. 


~ 


t 
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‘lt was the 4 


It is true that when a jadgment-debtor 
(1) 30 M. 545; 8 MLL. T. 15. | 


-~ Se 


` {1910 


pays out of Court the decree-amount, there is 
an obligation on the part of the ‘decree-holder- ` 


to’ report satisfaction-to the Court. The con- 
sideration for the payment is certifying pay- 
ment as the judgment is to discharge the 
` decree- debt and the decree-holder is, therefore, 
bound to take the necessary steps to give a 
- proper discharge, otherwise the decree still 
remains capable of execution by the decree- 
holder or any other attaching decree-holder. 
The paymeut, therefore, must be treated-as 
having been made without-consideration.and 
the judgment-debtor is entitled to get back 
the money so paid. 

Bat the cause of action here is different. 


In asuit for damages, the cause of action . 
arises only: when damage 18 sustained. In ~ 
this case the “plaintiff: was compelled to pay . 
the 4th defendant a certain sum of money on 


account of the ‘lst defendant's default 
certifying payment. The cause of action 
-only arose when he had to pay the money. 


what the judgment-debtor paid the decree- 
holder of his decree-debt; in the 2nd case, it 


Pigs amount, paid the 2nd time, which may 


De very different and possibly a far smaller 
amount., 


in , 


In the lst case, the' amount recoverable -is ` 


I -dimiss the. suit RR the defendants 


Nos. 2,8 and 4 with. costs. 
I give the plaintiff a decree for the sum of 


Ra. 2,677:1-4, the amount paid by him to the — 


Ath dalendat with interest at 9 per cent. from 


“July, 1907, the date of payment to the date of 


the decree and 6 per cent. future - interest. 


The plaintiff will get ‘his costs from the 


defendant. _ 


` 


F (s. c. (1910) M. W. N. 123.) . 

- MADRAS HIGH COURT. 4 
“SeooND, Civ, APPBAL No. 816 or. 1908. 
March 1, 1910. 

Tresent:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Alyar. 
CHFLAKOTE RAMAKURUP— APPELLANT 
versus 

CHELAKOTE SHEKHARAKURUP— 


AND (1HERS— RESPONDENTS. | 
Malabar law— Decree in favour of Anandravans 
declaring cei tain alienaltons invalid— Subsequent Suit 


ae "Butt decreed. |. | 


` by karnavan for possession under the decree not barred he 


—Hesa judicata—Mortgage.by ihe Anandravans decree- 
` holders, whether binding on karnavan, 


‘Von VI} 


"In 78 OHANDA BINGH. 


The “Anandravane of a Malabar Tarwid eer a 
guit for a declaration that certain alienations by tho 
karnavan were invalid and for possession making the 


` 
an 


karnatan a party defendant and obtained a devree for - 
possession and then mortgaged thb lands with posses- | 
sion to the defendants. The plaintiff, the karnavan of- 


tho family, brought this suit to recover possession of 
those lands.from the mortgagees before the mortgage 
had been terminated: 


Held, that the adjudication in the former suit did 


not amouńt to the removal of the plaintiff from his 
kai navanship and that, therefore, the present puit 
based on the former decree i in favour of the. tarwad 
was maintainable. ', 

Held, sigo, that the mortgage given by the Anand- 


ravang, thg sucoesstul decree-holders in the former - 


guit, was binding onthe karnavan “as they were 


entitied to hold possession and deal with the property - 


in the customary way till it was claimed by the 
karaacan, 


Mr. 8. Swaminathan, for the Appellant. 
-Mr. 
ents. 
Judgment.—the suit is to E 
defendants Nos. 7 to 9 from possession. 


They hold the properties sued . for, under a, ` 
mortgage with possession granted by defend- | 


ants Nos. 1 to 5. Defendants Nos, 1 to 5 are 
members of the same tarwad as the plaintiff 
and be is the karnavan. In a former suit 
defendants Nos:- lto 5 and other members 
of the tarwad sued as :plaintiffg to recover 
the same properties that are now sued for, 
from the members of a tavazht on the ground 
that the dlienation tothe tavazhi was invalid. 


The presént plaintiff as the 13th defendant. 


supported the tavazhi and also raised the 
contention that Anandrarans could not sue for 
possession. The claim of the tuvazht was ne- 


gatived. The contention that the Anandravans ` 


could not claim possession was also overruled. 


A decree was passed that the plaintiffs were - 
, to get ‘possession on ‘behalf of the tarwad.- 


$ The plaintiff, who was the 13th defendant i in 
the former suit, bases his suit-on the former 
decree and claims ‘possession, as the only 
person entitled to represent the tarwad until 
legally removed by the former decres-holders. 


-'Tt is argued that this claim is- rea judicata. . 


No question was raised in the former guit as 
to whether the karnavan had forfeited his 
right to possession. ‘It,would be anomalous 
to hold that certain members’ of a tarwad, 
who. chanced to combine ina suit for posg- 
session because the. karnavan would nos sue 
and obtained-a decree for the tarwad, could 
thereby. permanently acquire the right to 
possession on behalf of the tarwad against 
the kernavan who. is not removed from his 


“INDIAN CASES. `- 


do ne Appellant. 


269 


“ 


‘office. We do not feel bound to construe the 
- former decree as practically removing the 


karnavan ‘from his position 'as regards the 
suit properties. The present suit, therefore, 
practically based on the righf created by the 
former decree cannot fail. 

But the plaintiff says defendants Nos. 7 to 
9 claim to be mortgagees with possession 
from defendants Nos. 1 to 5. It is not alleged 
that tbe'right to possession under it has 
terminated. Weare unable to hold thata 
mortgage with possession granted by or on 
behalf of the successful decree-holders in the 


-former suit is altogether invalid. They were 
` entitled to hold p possession of and deal with 


the properties in the customary way until 


` the plaintiff claimed possession from them. 
Y. Bytu Nambiar, for the Respond: ` 


It appears to us, therefore, that the plaintiff 
cannot eject defendants Nos. 7 to9 from pos- 
session. We must dismiss the second appeal 


- with costs. 


Appeal dismissed. 


- (sc. 140. W. N: 521; 11 0. L. J. 438;(1010) M. W. 


N. 107 
PRIVY COUNCIL, 
APPEAL FROM PUNJAB. 
. February 22,1910. . 
Preseni:—Lord Macnaghten, Lord Collins 
and Sir Arthur Wilson. 


In ve CHANDA SINGH. 
Pleader—Position of trust-—-Oheating a client out of 
subject-matter of  sutt—Misconduct—Punishment— 
Suspension from practice. 
“When tho client of a pleader diod, leaving a minor 
son with a mother as guardian, the pleader taking im- 


- proper advantage of his position, plotted to secure 


for himself the benefit of the litigation, and to obtain 
the subject-matter of the suit for himself: 
Held, that the Court had ample justification for 


ordering the permanent removal of the pleader from 
-the list of pleaders entitled to practise, on the ground 
` of professional misconduct and that the subsequent 


order of suspension from practice for a period of 
three years went as far in the direction of mercy as 
it properly could go. 

Appeal from two orders of the Chief Court 
ofthe Punjab, dated March 15, 1908, and 
February 5, 1909, by the first of which the 
appellant, a pleader, ‘was permanently re- 
moved from practice, and by the second of 


which, he was suspended for three years. 


Measrs: L. DeGruyther, Gorman and Dube, 


Judgment. 
Sir Arthar Wilson.—Their Lordships have 


. already intimated that they would humbly 


- 
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advise His Majesty that this appeal should 
be dismissed. Ib remains now to state the 
reasons which have led their Lordships to 
tender that advice. 

The appealis against two orders of the 
Chief Court of thè Panjab, dated, 16th March 
1903, and 5th February 1909. By the first 
of these orders, the Chief Court removed the 
present appellant permanently from the list 
of pleaders entitled to practise, on the ground 
of professional misconduct. By the second 
order, the Court reviewed its former decision, 
and reduced the penalty imposed upon the 
appellunt to suspension from practice for a 
period of three years. 

The material facts are not in doubt, in 
their Lordships? opinion. The appellant 
acted as Pleader in œ pre-emption suit, first 
for one Partab Singh, and after the death of 
the latter for his minor 30n, Harbans Singh, 
who was under the guardianship of his 
mother, Ishar Kaur. He was said to have 
taken advantage of that position of trust in 
order to cheat his client out of the subject- 
matter of the suit, and obtain it for himself, 

It is unnecessary, in their Lordships’ opin- 
ion, to examine in detail the various proceed- 
ngs which took place before the Chief Court 
in connection with this matter. It is enough 
to say briefly that the attention of the Court 
having been called to the conduct of the ap- 
pellant, an explanation was called for from 
him, and a formal enquiry ordered. The 
charges against him were embodied in a 
document printed in the Record. Those 
charges are not perhaps very formally drawn, 
but, as will be seen, the substance of what 
was imputed to the appellant was perfectly 
well understood by all parties. In the judg- 
ment of the Court, dealing in the first in- 
stance with the charges, their substance and 
affect were thus stated.— We think the 
extreme impropriety of the conduct of this 
Pleader is established. He has made false 
and contradictory statements on matters of 
fact, and these false statements must have 
been made in bad faith. He entered info an 
improper agreement with the client. When 
that client died, leaving a minor son with a 
mother as guardian, Ohanda Singh, taking 
improper advantage of the position, plotted 
to secure for himself the benefit of tha 


litigation, and to further‘his aims he made 


a toolof the minor’s next friend ... , 
getting him to make applications in his 
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favour and to write collusive letters pretend- 
ing that Musammat Ishar Kaur was agree- 
able to Chanda Singh’s taking the benefit 
of the litigation.’ On this finding was based 
the order ofthe 16th March 1908, 

‘The appellant presented a petition asking 
for a review of the last-mentioned order. 

What took place when that petition came 
on for hearing is recorded iu the order of 
the Court, dated Sth Febraary 1909, as 
follows :— 

An application has been made for a re-con- 
sideration of our order, dated “16th. March 
1908, which directed that the name of Ghanda 
Singh be struck off the roll of pleaders of 
this Court. Many reasons for a review of 
our judgment huve been pnt forward in the 
application submitted by Mr. Kharak Singh, 
but all that is now pressed upon us is that 
Chanda Singh has already saffered a very 
severe punishment, that he has been deprived 
of his means of livelihood, that the principles - 
involved in our order and the necessity for 
the maintenance of purity in their -transac- 
tion by pleaders in dealing with their clients 
bas been sufficiently vindicated, and that the 
order may now be rescinded and Chanda 
Singh berestored to the roll as an act of 
grace. Chanda Singh has, through his 
pleader, expressed sincere contrition for pass- 
ed lapses and a determination to act in 
future in a manner to satisfy the requirements 
of probity and uprightness in the exercise of 
his profession. 

Tt was with feelings of much pain and 
regret that we passed an order striking 
Chanda Singh’s name permanently off the 
list of pleaders. IJtis always much pleasanter 
to show mercy than severity. But we cannot 
disguise from ourselves that the offence com-* 
mitted by Chanda Singh was a very serious 
oneindeed. Wedo not think that the sen- 
tence passed was inany way too severe. It 
is only because Ohanda Singh is a blind man, 
and, therefore, incapacitated altogether from 
earning his livelihood otherwise, that we find 
ourselves prepared to consider his application 
for mercy at all, and even now we feel that 
it would not be consistent with our duty to 
make the sentence in any waylight. Seeing, 
however, that Chanda Singh is a blind man, 
that hehas expressed deep contrition, and 
made promises of amendment, we think that 
we are justified in recommending that his 
sentence be reduced to one of suspension for 
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three years from the date of our-order, dated 
16th March 1908, and ‘if the learned Chief 
Judge agrees to that course (Rules Regulat- 
ing Enquiries into the conduct of Legal 


Practitioners—Rule 3), we propose to pass. - 


an order modifying our previous one and 
directing that Chanda Singh be suspended 
. for three years from 16th March 1908, t. C., 

until 16th March 1911. 
~ The facts are also stated in the rémarks 
of the learned Judges of the Chief Court with 
reference to the present appeal. 

Having. mentioned the ‘petition for review 
presented by Chanda Singh, the learned Judges 
proceed to say :— That petition: was 
admitted to a hearing by a Division Bench by 
an‘order of a Judge in Chambers, dated 10th 
October 1908, and the Judges of this Court 
were srepaned to hear arguments, and to 
dispose of that petition on the merits. 
the casecame up for hearing, however, Chanda 
Singh himself-appeared, accompanied by his 
Counsel, and his Counsel specifically stated 
that ‘Chanda Singh -withdrew all the grounds 
silogcd in his petition as grennds for review, 
admitted that the facts were as found in the 
order of this Court of 16th March 1908, and 


that be had been guilty of grave professional’ 


misconduct.” Again they say, © We think 
it will be agreed on all hands that there can 
hardly be any misconduct on the part of the 
legal practitioner more serious than the use 
of the position in which he stands to his 
client, to the disadvantage of the client 
and the advantage of himself. 
on the facts, and this was admitted by 
Chanda Singh on the bth February 1909, ex- 
plicitly before us, that Chanda. Singh, in 
plain English, has used ‘his position as legal 
“adviser to Musammai Ishar Kaur to cheat 
her in respect of the property in suit,” 

From what has been quoted, there can be 
no doubt that the appellant, and his Counsel 
‘on his behalf, deliberately admitted the 
charges made against him in the sense in 
which .those charges were understood by 
the learned Judges. That being so, it ap- 
‘pears to their Lordships. that the learned 
Judges had ample justification for the orders - 


appealed against, and that the latter of those 


two orders went’ as far in the direction of 

mercy a8.it' properly could go. : 
Solicitors: Messrs. T. L: Wilson and Co., 
“for the Appellant. ` ` 
: i Appeal dismissed, 
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: (e. c. 14 0. W, N. 544.) 
OALCUTTA HIGH COURT. 
“ CRIMINAL Revisron No. 28 or 1910. 
February 8, 1910. 
~ Present:—Mr. Justice Stephen and 
Mr. Justice Carnduff. - 
DHARAM MANDAL AND. ANOTHER — 
t  . ND Party— PETITIONERS 
; Uersts 
GOSSAIN DAS MONDAL AND ANOTA ER— 


Ist PARTY—OPFORITE PARTY. 

Criminal Procedure Code, (Act V‘ of 1898), as. 133, 
138, 189-—Obstruction to foot path—Daty of Magistrate 
—Claim ofright to foot-path—Good failh- Reference 
to jury 

it is the duty of tho Magistrate ina proceeding in 
respoct of an obstruction to a fvot-path under Chapter 
X of the Criminal Procedure Code, before referring 
the matter tothe jury to decide himself whether or 
‘not the claim of right to the Jand in question i is made 
in good faith, and whether the path way is a public 
one or not, and it is only on deciding that there was 
te ao: olaim that any matter can be referred to the 


T Daid y. Baishnab Charan, 100. W.N. 8-45; 
4 Or. L. J. 43, followed. 


Rulé against the order of the Sub-Divi- 
sional Magistrate of “ampurhat, dated Oc- 
tober 7, 19 9, making absolute the verdict 
of the jury, an appeal from which order was 
rejected by the Seasions Judge of Birbhum 
on November 19, 1909. 

Mr. S. K.' Roy and Babu Jadu Nath Kanji- 
lal, for thé Petitioners. 

Babu Dasaratht Sanyal, for the Opposite 
Party. - 

Judgment.—tIn this case the Magis- 
trate purports to have made an order under 
section 139, Criminal Procedure Code, in res- 
pect of an obstruction alleged to have been 
caused to a certain foot-path. We have 


‘granted a rule to show cause why the 


order should not be set aside on two grounds 
one of which is that: the Magistrate has not 
decided whether the way is a public or pri- 
vate way. What happened is that on the 


conditional order having been made the pre- 


sent petitioner appeared, and said that tho 
path was not a public but a private path, and 
it may be taken that:he also asked for the 
appointment of a jury to coason the pro- 
priety of the order. 

According to the EE R prescribed in 
“the decision in Dulalrem Deb v. Batshnab 
‘Charan Deb (1), and the cases there quoted, 
it was tho duty of the Magistrate before 
referring the matter to the jury to decide 

(1) 10 ©, W. N. 845; 4 Or. L. J, 42, 


- 
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himself whether or not to the claim of right 
to the land in question is made in good’ 


AA and whether the pathway is a public 
„one or not, and - it is only on deciding 
‘that there was no such claim’ that any 
matter could ‘have been referred to the jary. 
Inder there circumstances the procedure of 
the Magistrate on this point is wrong. 
The Rule must be’ made absolute and the 
Magistrate’ s order set aside 
-The Rule in this case does not apply to the 
_conditional order which ongka TEDES remains 
unaffected. 
‘Rule aad absolute. 


t 


(6e 140, W. N. 545 7 A. I J. 349; 12 Bom. L. R. 
402; 11 ©. L. J. 464.) 
: ` PRIVY COUNCIL, 
ÅPPRAL FhOM ALLAYWABAD. 
| Maroh 9, 1910. 
: "Present: —Lord:'Macnaghten, Lord .Collins, 
Sir Arthur Wilson and Mr. Justice 
- Ameer Ali. 
Lala RUP CHAN D—APPRLLANT 
VETSUS 


JAMBU PARSHAD—Ruseopunr. 
Jain Agarwaliah—Ado ption—Married person, whether 


4 


may be taken in ji a a ai of fact—_ 


Hindu Law. 
Agarwalla Jains are governed by the ordinary 


-Hindu Law unless and until a custom to the contrary - 


is established. 
The question whether 4 custom authorizing the 


adoption of a married boy hasbeen established, is a - 


' pure question of fact determinable upog the evidence 
given in the case. 

In the present case it was contended that the evi- 

denoe, limited as it wasto a comparatively small 


number of centres of Jain population, was insuffi- © 


cient to establish a castom so wide as this: — , 

_. Held, that though the présent case was an unsatise 
factory precedent, if in any future instance fuller 
evidence regarding -the alleged custom should be 


forthcoming, yet with regard to the relative rights . 


of the parties to the present case, who have had full 
opportunity of producing whatever. svidence they 
desired to produce, the evidence supported the cus- 
tom.. 

Appeal from the decree of the Allahabad 


: High Court, dated March 5, 1908, reversing 
` gent purpose means the Mttakshara Law) un- `- 


-that of the Sub-Judge ot Saharanpur, dated 
November 8, 1905. .. 
Mr. L. De Gruyther, K. O , (with him Mr. 
H. -Oowell), for the Appellant. - 
Sir 2. Finlay, K. 0., (with him Mr. Ross, 
Mr. Nehru and Mr. Bhagwandin 1 Dube, for the 
Respondent. 
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“a Jadgment and decree of the High Oourt of 
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Judgment. 
Sir Arthur Wilson, —This is an appeal from 
Allahabad, which set aside those of the Sub- 
ordinate Jadge of Saharanpur and dismissed 
the plaintiff's suit. - 

The plaintiff sued as the nearest rever- 
gionary heir of the one Lala Mittar Sain, a.” 
member of the Jain Agarwalla Community, 
who lived sand died in the district of 
Saharanpur. 


The defence. to the plaintiff's “claim was i 


based on the allegation that the defendant, 


Jambu Parshad, was the adopted son of the -> i 


deceased Lala Mittar Sain, adopted by his 
senior widow after the death of her husband, 
and -it was contended that the title-.of the 
adopted son excluded any right that might 
otherwise have existed in the plaintiff. The 
first Court decided against the adoption and 
made-a decree in the plaintiff’s favour. The 


“High Court held that the adoption had taken 


=" 


place in fact and was valid in law, and, there- : _ 


fore, reversed the decision of the first Court. 
Hence the present appeal. 

That the adoption took place in fact is no 
longér in dispute. The sole question which 
has beenseriously argued is whether the adop- 
tion was valid in law, the objection to the 


‘adaption being. based upon the fact ‘that the 


adopted son was already married at the time 
of bis adoption. 

So far asthe pure law applicable “to the 
case is concerned there is nothing in doubt. 
There is no longer any question that by the - 
general Hindu law applicable to the twice- 
born classes, a boy cannot be adopted after 
his marriage, and there is no doubt that the 
Agarwalla Jains belong to one of the twice-, 


- 


. born classes. 


To this rule there is an exception in the 
case of persons governed by the Mayukha, 
but that exception has no application to the 
present case. Other- exceptions have been 
held to exist by custom. Again there is no 
doubt that the Agarwalla Jains are governed 
by the ordinary Hindu law (which for the pre- | 


less and until & custom to the al 18 e8- 
tablished. 

. The question in the present: case, was, and 
is, whether a custom, applicable to the parties 


married boy, has been established. This-is 


` 


‘concerned, and authorizing the adoption of a ` ` 


=“ 
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strictly speaking a pure question of fact Insolvency Act (11 and 12 Vict, O. 21)—Order. of 


ast armnable upon the evidence given in the 
‘cage, -` i 
The Ga alleged i in the pleading was this: 
“Among the Jains adoption is‘no religious 
“ceremony, and under the law or custom there 
18 no -restriction of age or marriage among 
them,” 
found by the High Court to exist, © But upon 
_the argument before their Lordships it was 
strenuously contended that the evidence in the 
present case; limited as it is toa comparative- 


ly small number of centres of Jain popula- ` 
tion, was insufficient to establish a custom so — 


ids as this, and that no narrower custom was 
either alleged or proved. 


In their Lordships’ opinion there is great 


weight in these criticisms, enough to make ~ 


the present case an unsatisfactory precedent 
if in any future instance fuller evidence 
regarding the alleged custom should be forth- 
_ coming. 

But with regard-to the relative rights of 
the parties to the present case, who have had 
“full opportunity of producing whatever evi- 
dence they desired to produce, the case was 
properly dealt with by the High Court upon 
- the-evidence before it, And their Lordships 
are not prepared to dissent from the. finding 
of the learned Judges of the High Court that 
the evidence in _the case supported the 
custom. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 
The appellants will pay the costs. 

Solicitors: Messrs. Ranken Ford, Ford and 
` Ohester, for the Appellants. 


-Solicitors. Messrs. Barrow, Rogers and 
Nevill, for the Respondent, | 
wey . Appeal dismissed, 


T (gs. c. 14 0. W.N. 569: 7 A. L. J. 357; (1510) M. W. X. 


177; 12 Bom. L. R. 895; 110. L. J. 443.) 
f PRIVY COUNCIL, 
_ ÅPPEAL FROM THE PUNJAB CHIEF OOURT. 
March 9, 1910. 
Prani :— Lord Machaghten: Lord Atkinson, 
Lord Collins, Lord Shaw and Sir Arthur 
Wilson. 


PETITIONER— APPELLANT 
~. versus 
Tae REGISTRAR, Smart Cacse Court, 


` AMRITSAR AND ANOTAER——RESPONLEN?S. 
tnsolvency--Punjab Las Act (IV of 1872), a, 27 


And that appears to be the custom ` 


Estates Court, Amritsar. 


` and 12 Vict., 


“Punjab Insolvency Court—Subsequent vesting order by 
Bombay High Court— Oonflict of juriadictron. 

An order in insolvency was passed by the Insolvency 
Court at Amritsar, under the Punjab Laws Act, 
requiring the debtor to tarnish security and to put in 
lists of property, creditors and debtors. Subsequently 
a vesting order was passed by the Bombay High 
Oourt under 11 and 12 Vict. C. 21, vesting the pro- 
perty of the same debtor in the Official Assignee of 


- Bombay, who applied to the Insolvency Court at 


Amritsar to abstain from realizing the property of 
the debtor and asked thai that property should be 
made over to him: 

Held, that under the Punjab Act what is entrusted 
to the Punjab Conttis merely administration of the 
estato cfthe insolrent and that onder that Act no 
transfer_ef tho debtor’s property takes place in favour 
of the Receiver or the Court, and that, thorefore, as 
the property had vested in the Official Assignes of 
Bombay, he was entitled to the order he asked for. 

` Appeal from the order of the Chief Court 
of the Punjab, dated-May 5, 1908, affirming 
that of the Insolvent Estates Court at Amrit- 


“Sar, dated June 17, 1907. 


Mr. W. O. Danektwerts, K. (. 
Mr. K. Browne), for the Appellant. 
Judgment. 
Sir - Arthur Wilson._-This is an appeal 
against a judgment of the Chief Court of the 
Punjab, which affirmed that of the Insolvent 
The controversy 
involved in the appeal relates to an alleged 
conflict of jurisdiction between two Conrts, 
both having Insolvency jurisdiction, but 
jurisdiction created by different legislative 
authority and different in its local extent. 
- Under the Imperial Act of Parliament, 11 
c. 21, relating to insolvency 
proceedings before what are now the High 
Courts in the Presidency towns in India, 
jurisdiction is conferred upon those Courts 
extending, for the present purpose, over the 


(with him 


- whole of India, and for many purposes over 


much wider limits. 

Under the Punjab Laws Act, 1V of 1872, 
ing series of sections beginning“ with section 
22, the Punjab Legislature has created a 
system of insolvency of ita own, but, of 
course, such an Act can be effective only 
within theambit of the jurisdiction of the 
Legislature which passed it. These are the 


`. two systems of Insolvent administration 


Tar OFFIOTAL ASSIGNEE, POMPAN < 


which have to be considered in disposing of 
the present appeal, and have, if possible, to 
be reconciled. 

There is, indeed, athird system in India, 
created by yet another legislative authority — 


namely, the Legislature of India, embodied in 
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Chap. XX ofthe Civil Procedure Code. This 
Jast-mentioned system need not be further 
alluded to; tor their Lordships are of opinion 
that thelearned Judgesof theChief Court were 
right in considering that it had no applica- 
tion to the circumstances of the present case. 

The facts of the present case are simple. 
The debtors were a firm of trad«rs who 
carried on business at Amritsar and other 
places in the Punjab, and also at Bombay 
and elsewhere. On the 38rd December, 1906, 
the Amritsar Insclvency Court, on the 
application of a creditor, ordered a notice tò 
issue calling upon the debtors to show cause 
why thay should not be declared insolvent, 
and attaching their property in the Panjab. 
On the 12th December, in the presence of 
four out ofthe five members of the debtor 
firm, another order was made declaring them 
insolvent, and requiring them to furnish 


security, and to pat in, lists of property, 


ereditors and debtors. 

On the 3lst May, 1907, Seta other 
creditors applied to ‘the High Court at 
Bombay, in its Insolvency jurisdiction, 
against all the members of the debtor firm, 
praying that they might be adjudicated 
insolvent under’ 11 and 12 Viot.,c.21. An 
order was made accordingly, and at the 
same time a vesting order, vesting the pro- 
perty of the debtors in the Official Assignee of 
Bombay. 

The Official Assignee, who is the appel- 
lant here, applied to the Insolvent Court at 
Amritsar to abstain from realizing the 


property of the debtors, and asked that’ 


that property should be made over to him. 
The Amritsar Court refused the application, 
holding that the property of the debtors in 
the Punjab had vested in a Receiver appoint- 
ed by the Court, and that, therefore, there 
was no property of the debtors in the Panjab 
upon which "the subsequent vesting order 
made- by the Bombay Court could take effect. 

' Against this refusal there was an 
appeal to’. the Chief Court, and that 
Court held that the Ken kana Court was 
wrong in saying that.the property in the 
Punjab was vested in the Receiver, but hald 
further that the order appenled against was 
right on the ground that the pr. perty in 
question was by law vested in the Court, and, 
therefore, could not pass’ under the sabe 
sequent vesting order of the Bombay Court. 

The facts which haye been stated are 


a 
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those which appear to their Lordships: 
muterial for the present appeal, which is 
brought against the order of the Chief Court. 

It is clear that under the msolvency system 
ertablished by the Imperial Act, the High 
Court of Bombay, if unimpeded by any other 
Court. can effectually administer the estate 
of an Insolvent in such a case as the present. 

The question raised upon this appeal is, 
whether proceedings under the Punjab Act 
control the “powers of the Bombay Court. 

It would be matter for regret if the powers 


of one Court to administer an estate com- 


pletely were restrained by those of another 
Court which can only do so locally and 
partially. Butitappears to their Lordships 
that no such inconvenience necessarily arises. 
Under the Imperial Act, ll and 12 Vict., c. 
21, when an adjudication is made by the 
Court which is now the High Court of 
Bombay the estate of the debtor vests in the” 
Official Assignee and he is to administer it. 
What has been held by the Chief Court is, 
that in the present case, that law did not 
apply to property in the Punjab which had 
belonged to the debtors concerned, because ` 
that property had, before the date of the 
vesting order of the Bombay Court, been 
transferred under tLo Punjab Act, already re- 
ferred to, to the Punjab Court. The question, 
therefore is, whether the Chief Court was 
right in holding that the property in the 
Punjab had vested in that Court, so as to 
exclude the operation of the Bombay vesting 
order. 

Their Lordships are unable to agree with 
the learned Judges of the Chief Court. ` 


The section of the Punjab Laws Act on 
which the power of the Punjab Court 
depends for the present purposes, is as 
foilows:— 


Section 27 says:— 


“The property of the Insolvent shall be sold 
or administered under the direction of the 
Court, either through the agency of its own 
officers or of Assignees to-be appointed by the 
Court, in the manner most conducive to. the 
interest of the creditors, and the proceeds 
shall be divided rateably amongst them.” 

It appears to their Lordships to be clear 
that under the Punjab Act, what is entrusted 
to the Punjab Comt is merely administra- 
tion, and that under that Act no transfer. of 
property takes place, 
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Their Lordships regret that they have to 
deal with this question -in an appeal heard 
ee parte. The di‘fioulty thus arising is dimi- 


nished, however, by the fact that the ques-* 


tionis pnrely one of law. 


Their Lordships will, therefore, humbly |: 
advise His Majesty that this appeal should ` 


> be allowed, and the judgments of the Chief 
Court of the Punjab and of the Insolvent 
Estates Court, Amritsar, set aside with ‘costs 
in both Coarts, and ia lien thereof it should 
be declared that the property of the Insol- 


ventsin the Panjab is vested in the O.ficial : 


Assignee, Bombay. ` 
The.costs uf thia appeal are to be taxed as 
bet ween solicitor and client and’ paid “out of 
the Insolvents’ estate. 
Solicitors: Messrs. Monter Williams, Robinson 
and eee for the Appellant. 
Appeul allowed, 





(8. c. 14 0. W. N. 584.) 
© CALCUTTA HIGH COURT. 

Civie Rete No. 3009 or 1909. 
November 19, 1909. 

Present: —Mr. Justice Brett and. Mr. Justice 
: ` _ Sharf nd-din. 

` Mohunt PERMANAND DAS GOSSAIN . 

AND OTHERS —PLAUNTIFFa—PevitTi NERS 
* DeTSus 
KRIPASIND HU ROY—Derenpant No. i— 


Opposite Party. 

Oil Prosedure Cod? (Act V of 1999), s. 149 —Inter- 
ferense by firat Court with derree after appeal. 

Section 148 of the Civil Proce'lure Code cannot give 
to any Court power to interfere with or modify its 
decrec after an appeal has been filéd against the 
decres. The only Court that can, after an appeal 
has been preferred, modify the terms of the decree 
or extend the time fixed in the deoree for its exeontion 
or suspend the order 
appellate Court. 


_ Rale against the order of the Sub-Judge: 
of Onttack, dated June 1, 1909. 
‘ Baba Sarat Ohandra Roy Chowdhury, for 
the Petitioners. - 

Babu Girish Chandia Pal, for the Opposite 
Party. P 


"made in the decree, 18 the 


Judgment. — Tha present Rale was 
ab aina by tha petitioners. the plaintiffs, 
against the defendant No. 1 who waa the 
jndgment-debtor ina init before the Subor- 
- dinate Judge of Onttack to show causa why 
the order obtained by the defendant No. I m 
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that suit from tne Sabordinate Jaige on the 
lst Jane 1909 extending the period fixed in 


| the decree for the execntion of a grbuliyat 


by him in favonr of the petitioners, the 
decree-holders in that suit. beyond the period 
stated in the decree should not be set aside. 
- Lt appears that, by the deoree, the present. 
Opposite Party, who was the defendant No. L 
in Sait No. 4040f 1907 in the Court of the 
Sabordinate Judge of -Cuttack, was directed 
to exscnte a gthulsyit as sarbarakir in favour 
of the plaintiff? decree-holdera, within two 
months from the date of the decree. The 
Opposite Party, the jadgment-debtor, appeal- 
'ed to this Court and. within the two months 
limited by the decree, he put in an applica- 
tion to this Court on the 20th May 1909 
praying foran order to stay, pending the 


hearing of- the appeal, the order of 
“the Subordinate Judge passed in the 
decree directing him to execute the 
-qabuliyat within two months from the 


date of the decree, 
should pass such 
might seem proper. 


or that this Court 
other order as to it 
‘The only order passed 


by this Court on that application was that the 


application should be put up, when the appeal 
was disposed of. That order was dated the 
20th May 1909. The Opposite Party, 
the judgment-debtor, then seems to have gone 
bick t» the Court of the Subordinate Judge 
of Cuttack and, on the lat of June 1909, 
obtained the order in respect of which the 
present Rule has been issued. 


In support of the Rule it is contended that, 
after the appexl had been filed, the Sub- 
ordinate Judge had no power, under the law, 


‘to modify his decree or to extend the period 


fixed in the decree for the exesution of the 
qabuliyat by the juadgment-debtor. It is not 
clear under what provision of the law 
the order was passed by the Subordinate 
Judge bat itis suggested that it might have 
been passed under section 148 of the new 
Code of Civil Procedure. On behalf of the 
petitioners it has, however, been contended 
that section 148 cannot be taken to give to 
any Court power to interfere with or 
modify its decree after there has been an 


appoal filed against the decree, and we think 


that this contention is sound. The only 
Court that could, after an appeal had been 
preferred, modify the terms of the 
decree or extend the time fixed in the decree 
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for ibs execution, or suspend the order made 
in the decree would, in our opinion, be this 
Courtas the appellate Court, We think, 
therefore, that thia Rule must be made 
absolute and the order passed by the Sub- 
ordinate Judge on the lst June 1909 must 
be set aside on the ground that he had no 
jurisdiction under the law to pass it. 

The question then remains whether this 


Court should take any action now on the 


application which was made to it on the 20th 
of May 1909 or whether we ara precluded 


from taking any action by the order passed ` 


by another Division Bench to the effect that 
the application be pnt up when the appeal 
has been disposed of. ln our opinion, the 
previous order made by the Division Bench 
does not dispose of the application but 
merely postpones the date for its disposal: 
` and we think that there is nothing to prevent 
us from dealing with that application if; in 
our opinion, the circumstances of the 
case render it necessary that we should do so. 
We think that this ista case in which the 
circumstances are snch that some order on 
the application of the judgment-debtor, the 
defendant No. 1, shonld be passed now, and 
not be postponed until the appeal is disposed 
of. The judgment-debtor certainly might 
be placed in a very unfortunate position if, 
after the disposal of appeal, the Comt wasto 
hold that it should confirm the decision of the 
Court of first instance that the defendant No.1 
was the sarbarakar,and thenrefusing to extend 
the period within which he was directed by 
the Court to execute the gabuliyat was to 
decide that he had forfeited his right under 
the decree to execute such gabultyat. We 
think, therefore, that the best course for us 
now to adopt is to direct on that application 
that a Rule be issued on the Opposite Party 
to show cause, within one week from this 
date, why that portion of the decree of the 
Subordinate Judge against the judgment- 
debtor should not be suspended on such 
terms as to thir Court may seem fit until 
the appeal in this Court is disposed of. The 
petitioners in this Rule are entitled to their 
costs but, in the circumstances, we think 
that they should only be nominal and we fix 
one gold mohtr as the hearing fee. 
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(s. c. 14 0. W. N. 589; 11 O. L. J. 415; 37 C. 221.) 
CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1390 cr 1909. 
January 6, 1910. 

Present:— Mr. Justice Stephen and 
Mr. Justice Carnduff. 

LAKHAL NARAYAN GHOSH— PETITIONER 
versus 
HM PEROR— Oprpcsite PARTY. 

Criminal P)ocedure Code (Act F of 1898), ss. 190(c), 
556— Cognizance of offence—Alayistrate also manager of 
encumbered estate— Oognizance as Magistrate on report ar 
manager—Attachment of subject-matter of alleged offence. 

A Magistrate, who was also the manager of an 
encumbered estate, received a report from an officer 
of the Court of Wards and ordered the prosecution of 
the petitioner for wrongfully cutting certain trees in 
a forest’ and aleo ordered the trees to be attached: 

Held, that he had no authority to attach the trees. . 

By Stephen, J.—That the Magistrate bad no 
authority to direst the prosecution, because having 
received the information as the manager he could 
not act upon it as a Magistrate. 

Thakur Pershad v, Emperor, 10 O. W. N. 776; 
3 Or. L. J. 478, followed 

By Carnduff, J.— That the Magisiate had power to 
take cognizance of the alleged crime and that the 
ruling in Thakur Pershad v. Emperor, 10 C. W. N. 776; 
8 Cr. L J 473, goes beyond the provisions of the 
Criminal Procedure Code. 

_ Rule against the order of the Deputy Com- 
missioner of Singhbhum, dated November 6, 
1909. 

Babu Monmutha Nath Mukherjee, for the 
Petitioners. 

Mr. Orr, for.the Crown. 

Judgment. 

Stephen, J.—In this case the Deputy Com- 
missioner of Sieghbhum ordered a prosecn- 
tion of the petitioner for wrongfally cutting 
certain trees in a forest and on- read- 
ing the explanation we must take him to 
have done this under section 190 (c), Criminal 
Procedure Code. He also ordered ceriain trees 
to be attached. 

This rule has been granted on two points. 
The first is that he had no authority to 


‘order the prosecntion, and the second that 


he had no authority toattach the trees. 
As regards the second part of the rule it ig 
admitted that the order was without jurisdic- 


.tion and the rule must be made absolute. 


As regards tho first part what happened 
is as follows:—The Deputy Commissioner 
was also ihe-Manager of the encumbered 
estate, ard in that capacity ordered one 
Kedar Nath Sirkar, a servant of the Court 
of Wards to make certain™enquiries. The 
order which is now complained of was made 


` 
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as the result of the report made by Kedar 
Nath. Itis -now argued on- the strength 
of the ruling in Thakar Pershad v. The 
Emperor (1) that he had no authority to do 


80, because having received the information - 
as the Manager he could not act upon it asa . 


Magistrate. In accordance with that raling, 
I am of opinion that his action in this matter 
was illegal and that the present proceedings 
must accordingly be quashed. : ~ 
The Rule is made absolute. . 


+ 


Caradaff, J.—Inm the particular ciroam- 
stances of this case lam prepared to agree — 


to the rule being made absolute. It will, of 


_ course, be open to the authorities to re-`, 


institute proceedings against the petitioner 
on a firmer basis, should .they be so advised. 


Bat I am not prepared to accept without . 


question the ruling in Thakur Pershad v.-The 


Emperor (1), in so far as it lays it down that - 


a Magistrate is not competent to act under 
section 190 (1) (c) of the Code of Criminal 
Procedure on any information which has 
“been transmitted to him in another public 
capacity. This clearly goes beyond the 
provisions of the Code itself: and I am 
inclined to think that the safeguards supplied 
‘by those provisions are sufficient, and that 
there is no adequate reason, based on general 
principles, for extending or amplifying them. 
If a Magistrate takes’ cognizance under the 
clause referred to on information received 
from any person other than a police officer or 
upon his own knowledge orsuspicion, then he is 
bound by section 191 to give the accused. an 
early opportunity for objection and obtaining 
atrial at the hands of another Magistrate. 
And, where a Magistrate is “personally 
_ interested” in a case, he cannot, under 
- -section 556, try it or commit ib for 
trial - without special permission. These 
provisious follow the salutary rule thata 
Judge shall not be a Judge in what may be 
called his own -cause; but’ they drew 
the line, advisedly as I imagine, at trial or 
commitment, and do not go the length of 
impeding mere cognizance of crime. Nor 
would it, in the circumstances of this country, 
be advisable to go so far; for, although it is 
undoubtedly better that a Magistrate shuuld 
not move at all where heis, or has been, in 
any way himself concerned, it is not difficalt 
to conceive a case in which there might be 
no one but such a Magistrate competent to 


(1) 19 0. W. N, "75 j 3 Or, L. J. ATB. 
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act, and his incapacity to issue process might 
involve the escape scat-free of an offender. I 
should hesitate, therefore, to add to tho | 
statate lawonthe subject. 

se Rule made absolute. 


CALCUTTA HIGH COURT. 
Secon Orit Appean No. 1545 or 1908. 
a April 1, 1910. 
-  Present:——Mr. Justice Casperaz and 
Mr. Justice Chatterjee. . 
Raja INDERJIT PERTAP BAHADUR 
S A H [DEFENDANT ——ÅPPELLANT 
YESUS 
Mohunt KRISHNA DOYAL GIR AND 
ANOTHER — PLAINTIFFS—-RESPORDE*TS. 
Water—Surface water, right to appropriate—Water 
course previously aupplied— Obstruction —Right to 
natural fiot, i 
A landowner has a right to appropriate surface 
water which flows over his land in no definite channel 
althongh the water is thereby prevented from 
reaching a water course which it. oe supplied. 
Broadbent v. Ramebotham, L. J. 25 Ex. 115, fol- 


- lowed. 


Appeal from. the decree of the District 
Judge of Gaya, dated April 15, 1908, affirming 
that of the first Sub-Judge of that district, 
dated Auguat 20, 1907. 

_ Mr. Kenrick (Advoeate-General) and Babu 
Ram Olaran Mitra (Senior Government 
Pleader), for the Appellant. 

Babus Umakali Mukherji and Atul Ohandra 
Dutt,-for the Respondents. 

n Judgment.—tThis is a contest bet- 
ween the defendant who may.be taken to be 


‘the proprietor of mouza Teswar, on the west, 


and the plaintiffs who are, respectively, the 
proprietor and ticcadar of mouza Lebura on 
the east. Situated in the plaintiff's mouza is 
an Ahar, or reservoir, called Bandh Akar. 
According to the facts found, the surface 
water of the plaintiff's mouza collects within 
this Akar from the southward, northward 
and eastward, and there is also, a well-de- 
Gned channel marked as H. I. in the Com- 
missioner’s map which conducts the water 


from another mouza on the northwest, into 


the Bandh Akar. The plaintiff constructed 


‘on the confines of the Bandh Ahar a pyne 


A. B.C. for the purpose of irrigating his 
lands on the east, and by so doing he pre- 
vented the surface water from accumulating 
inthe Bandh Ahar to some extent, 

The matter came before the Criminal 


` 
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Court under section 147, Criminal Procedure 
Code, and the plaintiffs were prohibited, on 
the 30th September:1905, from constructing 
the new pyne. ‘They, therefore, prone ny their 
suit fur various reliefs, ` 


‘Both the Courts below have agreed i in the 


findings arrived at and as to® the manner in 
which they have disposed of the suit. < 
The plaintiffs have failed to obtain the 
declaration -they sought that the defendant 
is not entitled to the use ‘of: the water of 
the Bandh Ahar, for- it has been'held that 
the défendant has a -prescriptive right to 


use that water, and to lead it’ westward by. 
~ means of two channels from - the western ` 
-Thé prescriptive -right has’ 


embankment,- 
been affirmed; but the ‘plaintiffs haye also 
obthined a declaration? ‘that the defendant has 


no.right to obstruct, them in intercepting the | 
‘water or in constructing’ “the pyne A. B30, - 


“In ‘the result, therefore, both” parties, have 
‘partly succeeded, - Da, 
' Now, 
‘contention. ‘raised on behalf of the defendant 
is this that the plaintifis. have. mo right by 
their acts to deprive bim of his’ supply of 
water ‘through the two channels òn the west 
-as to which he has a prescriptive right, . and 
in support ‘of this. conterition, reliance . has 
been placed on the case. of’ Gand. ‘Junction 
Canal Conpany v. ‘Shugar) (17, which em- 
bodies, it is urged, awell. any exception to 
the general rule laid | down’ in Chaseinore v. 
Richarda (2). : 

We have carefully . considered -the case o 


which our attention ..hss »been called’ The 


head-note. correctly. -represents the general 
effect of the decision of Lord Hatherley, L 0: 
It ig this, that: although a landowner will 
“not in general: be réstrained from drawing off 
the subterranean’ waters. in -the adjoining 
land; yet he will be restrained if, in doing 
80, he draws off'the water flowing in a defined 
surfuce channel. through.the adjoining lend.” 
So far ag this’ decisiow goes, it. would ‘not 
appear tobe in point. The. plaintiffs have 
not, in any ‘way, -interfered with the water 
as: it’ ‘might: have existed, -at any given time 
: either in the Ahar or in the’ channels lead- 
ing. to the westward. -What the plaintiffs 
have done is to intercept the surface water 
before it reached.the Akar. : 

The passage in the judgment, upon which 


. (1) 6 Ch. App. 483; 24 L. T. 408; 19 W. R. 569, 
(2) 7 H. L. O. 349. 
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reliance has been placed, is this:— Yon are 
not by: your operation, or by any act of yours’ 
to diminish the water which rons in this de- 
fined channel, because. that ig not only for 
yourself but ‘tor your neighbours also who - 
have a clear right to use it and have it 
come to them unimpaired in quality and- 
tndiminished in quantity.” 
meaning of this passage was considered in 
English v. Metropolttun Water Board (8); 
where, also, the case mainly relied upon by. 
the plaintiff was Grand Junction Canul-Com- 
pany v». Shugar (1), and the learned Chief 
Justice (Lord ‘Alverstone) said that “Lord. 
Hatherley treated Shugar’s Case (1), as one > 
in“ which. there’ was direct tapping of an. 
underground stream ‘flowing in a defined 
channel and not merely percolating water in- |. 
directly affeciing. the surface stream | ” and'- 
the learned Judge. went on to say that “if he 
had been’ satisfied that the defendants, by 
their . operations, had directly drained or 
tapped water from the brook, which would 


| otherwise .flow past the plaintiff's property 


‘he would have ‘applied the principle in 
‘Siugar’s case (1).” In a subsequent decision ` 
[ Popplewell y. Hodkinson (4) |, where the case- 
was not one of direct abstruction but of the 
‘withdrawal of support of subterranean 
water, it was héld that no action could be 


’ maintained. 


These decisions, as already: observed, deal’ 
with cases; of subterranean water. The. 


‘authority ‘which is more directly ‘applicable 
‘to the facts fcund is Broadbent v. Ramsbotham 


(5). The principle of that, case is sufficient- 
ly expressed by- what was decided therein, 
namely, that ‘a landownér has a right to 
appropriate surface water. Which.flows over 
his lind in no definite channel although the 
the witer'is thereby prevented from reaching 
a Water course which 16 “previously supplied” 
Theréfore, | _ Where ` the plaintiff's mill, for 
more than 90 years, had been worked by the 
stream of a brook' which was supplied ‘by 
Water’ of a pond’ filled by rain, a shallow 


well supplied by subterranean water, A swamp 


and well formed by a stream Springing 
out of the side ofa hill, the waters of all 
which: occasionally ‘overflowed and ran down 
the defendant’s land in no definite channel 

(8) (1907) 1 K.B. 688 at p. 600;5 L. G. R. 884; 71 ` 


poe 818; 28 T. L. R. 313; 76 L. J. K. B. 361; 96 L. = 
78 


5) L. J; 25 Ex. 115; 11 Ex. 602; 4 W. 
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into the br ook,” “it was held that “the plain-. - 
- tiff had no right as against the defendant to 
the natural flow” of any of the water.” The 
plaintiffs here, in intercepting the flow of the 
surface water into the Bandh Ahar; appear to 
have acted within. their natural rights. 

By reason of the fact that the defendant 
in the present litigation has acquired in rek- 
pect of the Bandh Akar, a prescriptive 
right “to use the water of that reservoir 


~~ 


the question resolves itself into this :—To ` 
what extent can the easement be admitted to . 


avail him P Is he to be. permitted to say: 
“I am entitled to have the Ahar brimful of 
water, at.all times of the year, and to have 


the surface water of the whole of the plaintiffs’: 
mousah allowed to flow in that direction in, 


virtue of my easement.” Such a -claim, 


however, would be preposterous and opposed ' 


to the well-known principles and justice of 
the case. The plaintiffs, no doubt, have. con- 


structed a pyne immediately contiguous to the. 


Ahuy which indicated their intention to mini- 


mise the advantages to which the defendant 


` is entitled in irrigating his own mouza; but 
if the plaintiffs “keep within their. rights 
according to the settled law on the subject, 
we cannot say that they have acted in a way 
they should not have done. 


+ 


. We can look at the “matter from another ; 


point of view. The ‘land on which the sar- 
faca water flows towards the Ahar is intend- 
ed to be and is cultivated by agriculturiste 
_ who confine~ the rain water within the 
limits‘ of théir .respective fields, and it 
cannot -be urged that such water is not to be 
allowed to remain tn situ to promote the 
growth of the crops. Is it to be said that 


all surface water must | be. allowed: to flow. 


to the reservoir for thé purpose of irrigating 
the defendant’s mouza in preference.to that 
of the plaintiffs? Such ‘a conténtion needs 
only to be stated for its own refutation. 
-~ We are fortified in out conclusions by the 
cases decided by the Courts--of ‘this. conntry. 
It is unnecessary ‘to: disegss them -in detail 
-because they sre founded on the case of 
Broadbent v. Ramsbotham (5), to „which alld. 
sion has already. beén made. |. = 
In our opinion, therefore, the ' adeunt of 
: the Court below must be’ sustained and this 
appeal dismissed ' with costa, 2 |. i 


; o oS Apen dismissed. 
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(s 0.7 A.L.J, 274; (1910) M.W.N. 110; 11 C.L J. 387). 
PRIYY COUNCIL, 
APPEAL FROM THE Oona Jupicra, Com. 
MISSIONER'S Court. 
February 15, 1910. 
ent:——Lord Macnaghten, Lord Collins, 
-. Sir Arthur Wilson and Mr. Justice 
Ameer Ali, 
UDAI RAJ SINGH AND orarrs—APPELLANTS 
: | Versus 
| Raja BHAGWAN BAKHSH SINGH 


>. AND OTHERB3-— RESPONDENTS. 

Oudh Estates Act (I of 1869), as. 18, 16, 17—Gift—- 
Finmovable property—Registration—Oral gift not valid 
Document, construction of-— Will -- Gift inter vivos. 

Immovable property in Oudh is not transferable > 
by gift inter vivos otherwise than by a registered 
deed. The provisions of sections 16 and 17 of Act I 


, of 1869 equally apply to a gift made in favour of an 


adopted son. There is no contradiction between the 
provisions of section 16 and section 18 of the Act. 
A gift in contravention of section 16 cannot be Valid 
even when the object of the gift is etempt from 
the operation of section 13 of the Act. 

~ As tothe interpretation of the instrument of the 
5th of May, 1887, their Lordships held that it was 
testamentary and conld not be construed aa a deed 
of gift inter muos. - 

Appeal from a judgment of the Judicial 
Commissioner of Ouadh, affirming a judgment 
of the Court of Subordinate Judge of Luck- 
now, dated <¥th March, 1905. 


Facts.—An instrument, dated Sth of 


May 1+-7, which was the subject-matter of 


inte: pretation before their Lordships, contain- 
ed the following matérial provisions: — 
‘Whereas I, Raja Madho Singh, son of Lal 
Arjun Singh, Rats and Talukdar of Garh 
Amethi, &c., resident of Amethi, District 
Sultanpur; had got a, deed written and 
registered on the 26th of May, 1583; accord- 
ing to which [ had appotnted, under certain 
conditions, .barkhurdir (a term of endear- 
ment) lakht- -a-jigar (lit, a piece of my heart) 
iil Lachman Singh, as my successor Gae- 
nashin) to, the whole (of my) property 
( jnedad), and by the same deed had formally 
(b szabe. 9 ‘made a written declaration and 


completed : (the requirements of) adoption; 


but-after the execution of the said deed L 


‘obtained’ ‘relief’ . (paraghat hasil kee) by per- 


forming the ceremonies of, janeo (investiture 


“with the sacred thread) and of marriage of 
„the said burkhurdar; and after having closely 
‘observed the good behaviour (of the said 
son): I have obtained every kind of satisfac- 
. tion. 
? necessary: to” amend some of the provisiong 


For this ‘reason it has become 


b 


5 


~ 


f 


= 


260 = “INDIAN CASES. cee, ae " [1916 ° 
\ UDAI RAJ SINGH 9, BHAGWAN BARHSH SIKGH. | - a a a 

(sharatt) of the above-mentioned document; possession to him and caused my own name 
and, therefore, I write as follows :-— to be removed from. the Government office 


First, Lal Lachman Singh, my adopted ard that of the said barkhurdar to be formally’ 
son, under- section 22, clause 5° of Act I of ‘substituted; and, as against the said barkhur-. 


1869, is, and will be, my permanent successor dar, I have absolutely and unconditionally -` 


(jaenashin, lit, locum tenens); and with a view relinquished all rights (haguq) and proprietor- 
of giving no one any loophole: (gungatsh) . for 
fature dispute'I have, during my life-time, ' 


Lachman Singh's) favour; and have complet- . 


_ ed the process of putting him in my place. make a claim under the deed of 156 o: June, 


‘ be worthy of consideration”. ` 


by the action which I took (maratsh jaenashin 
ke bazarie amal-daramad takmil kar diya).” - Clause 7 provided that ‘as Lachia Singh 
Clause 2, after stating the fact of the adop- was regarded'as the ezecutant's. natural son 

. tion of Lal Lachman Singh, concluded that. he had become and would become the execu- 
“under this deed Lal Lachman Singh, in- the - tant’s full and permanent successor and he: 


1878 ” 


existing circumstances, . sball be considered was to exercise forethought inthe management . 
of the property and pay an allowance of 


- ‘and acknowledged, in accordance with the 


intention of Act I of 1869, as a permanent Rs. 2,000 to the executant’s Rani. - 
(mustakil) and perfect (mukuin mal) SUCCESEOr - 


article; or any office, or-any dignity (lakab), 
or for any right againat the said successor IN 


(lit., by- this instrument) amended :-but there 
respect of any property or right of mine, will | 


shall be no change in the-easential-fact (amar, 


; ‘lit, fact), namely, the fact of appointment as 
- Clause 3 stated that in the event of w son 


being born to the executant from legitimate - tion,. which have been accomplished from 
union, the executant could, if he so wished, before’ ( pahle se ho chuka‘ hai); and Lal 
‘revoke the provisions of the present deed: -Lachman Singh will be—as my adopted son 


' Clauses 4 and 5 referred to certain provisions cand donee (muuhud-lahu) and legatee (musi . 


~ made for expenses of some temples.. 


lahu) under the deed, dated 26th May, 1883, 
Stethly, the instrament, dated Ist June, | 


as well as ‘under , this 
“management (intizam) ' and expediency (mas- 
. lahtan), in favour of Babu Sarabjit Singh, 


‘Talukdar of Tikari, in whose favour dakhil- able property, which has already been ac- 
khang Was also sande: I have bad it. (the said . quired, or which may be acquired hereafter 


to all rights—legal,. customary and ‘shastric— 


- instrument), after taking “it back, with our during my life-time, or which may come T 
mutual consent, from the said Babu Sahib; ` to me by inheritance, or to which i may’ be- ` 


ship (milikyaty as well as ceased interference `, 


(madakhlat) with the property (jaedad).— 
- had dakhil-kharij of the tlaka made in his (Lal. Therefore, neither Sarajit Singh himself nor ` 


-his representatives have any right left to - 


Eighthly, the stipulations | (shar ait) of the : 
and adopted son; and no one’s claim for'any. deed òf May 26th, 1888, so far as they are. 


inconsistent with ‘this last deed are. hereby — 


. guecessor to the property and the fact of adop- ~ 


deed-— (my) full 
1878, which F had executed, in the interests of ` (mukammal) successor; and will be e titled ’ 


„in respect of all mý movable and immov- `. 


annulled, destroyed and cancelled; and the said. 
Babu Sahib, after absolutely relinquishing 
that (zis) ` right, and after revocation of thé 
gift again- -put me in posseasion of the property 
mentioned in- the ‘said instrument; and the 
said Babu Sahib, after gétting his hee ex- 
punged from the Revenue Registers, had pub- 
lished the fact of the relinġuishment by him: 


~> and (moreover). execnted and registered a 


deed of agreement, dated 29th May, 1883, on 
a fully stamped paper ;‘and after getting pos- 
session I made over (hawala kiya) the wholé - 


` of the said property to my adopted son and - 


permanent successor, - barkhurdar Lal- Lach- 
man Singh, in virtue of being my represen- 
tative (gaim-mugamt khud), and I delivered 


~ 


‘come-entitled, 
Other material facts . appear - 
judgment: of their Lordships. 


from the 


Sir. Robert Finlay, K.O., and Mr. G. HK. A. " 


„Ross, for the Appellants. 
Mr. L. De Gruyther,. K. O., (Messrs. M. L 


Nehru and B. Dube with him), for the oe 


Respondent.: 
a udgment. 
‘Lord Macnagbten.—This is an appeal from 


the Court of the Judicial Commissioner ’ of- 


.Oudh affirming a decree of the Subordinate 
Judge of Lucknow. 

The matterin controversy is the right of 
‘succession to the Amethi Taluka in the 
. Sultanpur District of the province of Oudh, 


- a 
~ 


i 


~ 
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formerly the proparty of Raja Madho Singh 
deceased, whose name appears in Lists 1 and- 


-. II mantioned in section 8 of the Oadh Estates 


Act (Act I of: 1869).. 

‘Madho.Singh died on the 24th of Angust, 
1891. Under his Will dated the. lst of May, 
_ 1891, the respondent Bhagwan Bakhsh Singh 


has. been in possession ever since Madho 
Singh’s ‘death. - 


The respondents’: title is challenged bythe- 
first-appéllant Babu Udai Raj Singh, repre- 


senting the late plaintif Gur Bakhsh Singh. 
-, The claimant Gur Bakhsh Singh deduced 
his titlefrom one Lal Lachman Singh who: 
- was adopted.by Madho Singh but died on 
. the 12th- of April, 1891, in the lifetime of 
his’ adoptive-father. His case was that 
Madho Singh in his lifetime made over the 
estate to Lashman Singh iu one or other of 
two ways.. Either by a verbal gift to -be 
inferred from Madho Singh’s.conduct and 
tlie circumstances of the caseor by a register- 
ed -instrament which is dated the 5th of 
May, 1887, and was intended, it is said, to 
take effect as an immediate transfer. `. 

The cause of. action as alleged “by. tho 
claimant acerned on the death of ` Madho 
- Singh’s widow, Lachman Singh's adoptive 
-mother, on the 17th of December, 1893. 
Bat the suit was’ not instituted until the 
22nd of August, 1903. - 

- Atthe trial there was a great mass of 
evidence on issues not material on this appeal. 

“ The appeal, which was allowed by special 
eaves is confined to two questions :— 

1. “‘Is'-immovable property in - Oudh 
transferable by gift inter vivos otherwise than 
. by a registered deed? 

‘2. What is the meaning and effect of the 
instrument, dated the 5th of May, 1&87 P” 

The Subordinate Judge, though he rejected 
as untrustworthy the testimony of a large 
body of witnesses who deposed to the- fact of 


’ ‘a-verbal gift, thought that there must have. 


been a gift of that sort, but he held the gift 
invalid having regard to the provisions of the 
Act of 1869. The Court of the Judicial Com- 
missionner declined to go into the question of 
a verbal gift, holding that no transfer by 
_way of gift could be effected otherwise than 
. by a registered deed. 
The point is too clear for ‘argument Sec- 
tion 16 of the Act of 1869 enacts tbat no 


transfer—a ‘term which is defined in the ` 


Act as “an alienntion inter tivoe’—made by: a 


~ 


me 


` 
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Talukdar, shall be valid unless made by an 


_ instrument in writing and attested by two or 


more witnesses. Section 17 requires, as a 
condition of the validity of a deed of gift, 


. registration within one month from thedate of 


the execution of the instrument. It was sug- 
‘gested in the course of the argument that 
this provision does not apply toa gift to a 
person in the position of an adopted son be- 
cause section 13, which is to be found in tho 
preceding ahapter of the Act headed “Powers 
of Talukdars and Giantees to transfer and 
bequeath,” enacts that no Talukdar shall 
have power to give his estate to person not 
being a member of a designated class (which 
includes an adopted son), except by an in- 
strument executed not leas ‘thas’ three months 
before the death of the donor and attested 
and registered as therein mentioned. It is 
difficult to discover any contradiction in these 
sections òr to understand how it can be 
argued that a gift in contravention of section 
16 may be valid in case the object of the 
gift is exempt from the operation of section 
13, and the gift, therefore,is not subject to 


> the additional fetter imposed by that section. 


The question as to the meaning and effect 


of the deed of 5th of May, 1887, is rather 


more difficult. 
The circumstances which led up to the 
execution of that instrument are as follows :-— 
On the Ist of June, 1878, by aregistered 


_ deed of that date, Madho ‘Singh made over 
-the Amethi.Taluka with the exception of 
“certain muofi villages and certain villages 


dedicated to the endowment of atemple at 


Benares to one Sarabjit Singh subject to 


certain conditions and provisions. 
-, On the 26th of May, 18¢38, Madho Singh 


executed a Will stating that he had adopted 
_Lachman Singh and giving him the entire 


taluka but making provision for the event of 
his leaving a natural born son. 

On the 29th of May,. 1888. Sarabjit Singh 
executed a registered deed stating that he 
had relinquished the’ property and all 


-proprietary rights acquired by him under 


the deed of gift of the lst of June, 1878, 
in. favour of Madho Singh and declaring 


_ that. the adoption of Lachman Singh had 
“been made at bis instance. 


On the 28th of April, 1886, Madho Singh 
effected mutation of names in rerpect of the 
Amethi Taluka (except the muafi villagee and 
the villages dedicated to the endowment of 


” 
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the temple at Benares) in favour of Lachman 
Singh onan application which stated that if 
Lachman Singh’s connection with the estate 
should be severed during Madho Singh’s 


lifetime then the whole estate would revert - 


to him. Mutation of namesin the case of the 
muaft villages followed on a supplementary 
application by Madho Singh. ' 

On the 5th of May, 1887, ' Madho Singh 
executed the instrument which has given rise 
to the present question. The document is 
not very clear, nor is it altogether intelligible. 
In the last paragraph Madho Singh declares 
that he had written thedeed “by way ofa 
deed of adoption and codicil to a Willin order 
toamend and rectify the deed of 26th of May; 
1882, by adding some necessary provisions 
to it.” The deed in the main is clearly 
testamentary in its character, bnt there are 
two paragraphs which gave some colour to 
the plaintiffs’ claim. The first 
paragraphs have no material bearing on the 
present question. Paragraph 6 begins: by 
stating that-he (Madho Singb) had had the 
instrament of the Ist Jane, 1878, which he 
. had executed in favour .of Sarabjit Singh, 
cancelled and destroyed with the oonsent of 
Sarabjit Singh, and Sarabjit Singh had again 
put him: in possession of the estate. Madho 
Singh then declares that, after, getting 
possession he had made over the whole of the 
said property to. hiy adopted sou, and, had 
absolutely and unconditionally relinquished 
all rights end ‘proprietorship, as well, as 
ceased interference with the property, and he 
concludes the paragraph by saying, ‘‘there- 
fore, neither Sarabjit Singh himself nor his 
representatives have any right left to make a 
claim under the.deed of Ist of Jane, 1878.” 
‘In clause 8 Madho Singh describes Lachman 
Singh as “my adopted son; and‘ donee and 
legatee under the deed, dated 16th of May, 
1883, as well as under this.deed....in 
-respect of all my movable and immovable 
property which has already been acquired, or 
which may be acquired hereafter’ during my 
lifetime or which may come to.me by inheri- 
tance or to which I may-become entitled.” 

Madho Singh's object in putting on record 
the statement contained in paragraph 6, 
‘probably was to make the position of: Lach- 
‘man Singh -secure against the interference - 
- of certain relatives with whom, it is said, he 
had a blood fend, one of whom might, 
possibly; claim under . Sarabjit Singh. 
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Paragraph 8 carries the matter no farther. 
In styling Lachman Singh “donee,” the docu- 
ment refers simply to what was given to him 
by the Will and codicil. 

_ Looking at the matter broadly their Lord- 
ships agree. wilh the ‘learned Judges in the 
Court of the Judicial Commissioner in 
holding that the instrument of the 5th of 
May, 1887, was testamentary and can-not be . 
cofstrued as a deed of gift enter vivos. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal must be 
dismissed. ` 
_ The appellants 
appeal. 

Messrs. Barrow, Rogers and Nevill. —Bolicit- 
ors, for the Appellants. 

Horsti, Ranken Ford, Ford and Chester, — 
PEAN for the Respondent. 

| Appeal dismissed. 


will pay the costs of the 


(s.c. 7 A. L. J. 286.) 
ALLAHABAD HIGH COURT. 
First CIVIL APPHAL FROM Oxver No. 67 op 

7 a 1909. 
- ; January 31, 1910. 
Present: =? George nok. Kr, . Judge and 
, Mr. Justice Karamat Husain. 
ABBAS HU SSAIN—ApeLicant— ` 
APPELLANT 
Versus 
ASHFAQ AHMAD AND oraprs—Onsgcrors - 


— RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), ss, 82, 108 — 
Subatytuted service—Due and reasonable diligence” of 
the ser ving oficer —Dejendant keeping out of the way. 


The process-server went with the summons to the ` 


village in which the defendant resided. Ho could 
not: find the defendant or any agent empowered 
ło accept service’ of summons or any person npon 
whom service could be made. , He came back 
and made ‘the second. attempt This time he 
was told that the defendant had gone to Dehli for 
medicaladvice For the third time the process-gerver 
went to the village and affixed a copy of the summons 
upon the house where the defendant lived: _ Held, 
-that the process-server acted perfectly rightly in affix. 


-ing the copy of the summons on the house where the 


defendant lived and that the service effected was 
 gufficient,’ f 

Bakina ve Gouri Sahai, 24 À. 802, Bhomshetti v. 
Umabai, 21. B 223, Abraham Pillai v. Donald, 29 M. 
324, distinguished: 

Held, further, that the defendant moet be deemed 
“to be keeping out of the way. 


First. appeal from: the order of: Austin 
Kendall, Esquire, Additional Judge of Meerut 
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“Mr. Ghulam Mujtaba, for the Appellant. 

Mr. Nihal Chand, for the’Respondents... | 

Judg ment.—The facts out of -which 
this appeal arises dre as follows:—The 
respondents to the appeal instituted a suit for 
‚declaration of title to certain landed property 
on the 29th of October, 1908. The defendants 
to that suit were two in number, one of whom 
“was Syed Abbas Husain, the appellant before 
us, The'date fixed for the hearing of the suit 
was the 3rd of December, 1908. The process- 
server who was charged with the ‘service 
of process on Abbas Husain, went to the 
village in the district of Muzaffarnagar 
where Abbas Husain lives. He conld not find 
the defendant or any agent’ empowered to 
accept sérvice of summons or any person 
upon whom service could be made. He then 
came back to the Court and again made & 
second attempt to effect personal service upon 
the defendant. It appears from the report 


_ which is endorsed upon the process, that he | 
did make some attempt to, ascertain where 


the defendant might be found, for he ‘reported 
that the defendant had-gone for. medical 
advice to Delhi. The Court under section 82 
of Act XIV of ‘1882, examined -the , process- 
server, ordered upon the application - of the 
plaintifis that substituted service’ be effected 
and fixeda fresh’date for the appearance of 
the defendant. For the third time the process 
server-went to the. village and affixed a copy 
of the summons.uponthe house where the 


defendant lived. The deféendantdid not appear 


and onthe 40th - of- March, 1909, a decree 
was passed against him ex parte. ‘His’ co: 
defendant who put in’ an appearance admitted 
the claim. Abbas Husain, after this, applied 
to the Court to havé thé ex parte decree set 
aside. . His. ‘application was supported by 
affidavit which, as is unfortunately so frequent 
with affidavits that are taken in the moffassil, 
contained vague and- indefinite information. 
The defendant did not say in the-affidavit 
when he returned-to the village. The affidavit 
carefully avoids that point, but it does state 
that on the 21st of March; 1909, Abbas Husain 


came to know of the elk parte decree that. 
had been passed against him.. This date given, 


by him is very significant. 

The Court below was satisfied inate: ee 
Husain did know’ of the existence of the suit 
_and-was also satisfied that he had been keep- 
“ing out of the way on purpose. It accor dingly 
vefused,to set aside the ew parte-decree. In 
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. had. gone to a village 


- 


appeal here it is contended that the serving 
officer was not jutisfied in affixing a copy of 
the sammons on the door of the defendant’s 
house, that his return did not show that he 
could not effect personal service after using 
all due and reasonable diligence and that 
there was no evidence on the record that the 
appellant knew of the institution of the suit. 
In support of these points we are referred 
to Sakina v. Guuri Sahat (1), Bhomshett: 
Jinappushetts v. Umabal (2) and lastly to 
Abrahm Pillai v. Dondald Smith (3). None of 
these cases are exactly in point. The action 
taken by the process-server was fally warranted 
by law. He could not find the defendant or 
any person on whom service coèld be effected 
on-the defendant’s part. Onthis he did exactly 
what the law directed him to do, namely, he 
affixed a copy of the summons on the door of 
the house in which the defendant ordinarily 
resided and made areport of what he had 
done. The Court, from this report, appears 
to have been satisfied that there was reason 
to believe that the defendant was keeping 
out of the way and ordered substituted 
service; under Order 5, Rule 20, clause (2) 
this service is as effectual as personal service. 
In the Allahabad case, the peon ,who was 
charged with, the service of process was in- 
formed that the person, he was in search of, 
in a neighbouring 
district. It is not. for ‘us to enquire how far 
a process-server would have been acting 
vightlyin going from the districtof Morad- 
abad” into’ the district of Bulandshahr; but 
the process-server in the case before us was 
most “certainly” not authorised: to gointo the 
province of the Punjab and certainly could 
not .be: expected to hunt for a, person when 
the only address given was that the person 
wah somewhere in the great town of - Delhi. 
It would be putting undue strain upon the 
words “ due and reasonable diligence” to 
hold that the process-server in this case has 
been or could be expectéd' to search for a 
person when the only. address given was that 
the person, a stranger in Delhi, was in Delhi. 
In this case we hold that the process-server 
acted perfectly rightly in affixing a copy of 
the summons on the house where the defen- 
dant ordinarily resided In the Bombay case, 
the process-server Was told that the person 


he was in search of, had gone to a neighbour- 
(2) 21 B. 228, 
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ing village and would return in the course 
of two or four days. He did not go to that 
neighbouring village nor-did he wait for the 
return of the person to his house. He cer- 
tainly was not using due and reasonable dil- 
gerice. The Madras case differs from the present 
case in that apparently the Court took 
no action upon the report being made to it 
that the defendant could not be found. The 
Court, when a report of this kind is made 
to it, is required by law either to declare 
. thatthesummons has been duly served or 
order auch service as it thinks fit. The Court 
of Small Causes at Madras adopted neither 
procedure In this case the Court did enquire 
into the circumstances and did make an 
order for substituted service. We are not 
prepared to doubt the finding of the learned 
Additional Judge that Abbas Husain did 
knew of the existence of the suit. The very 
fact that he knew of the ew parte decree 
on the 21st of March, when that decree had 
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been only passed on the 20th of March, 


_ certainly supports the finding of the learned 
Jadge. We see no cause for interfering and 


dismiss the appeal with cost. 
Appeal dismissed. 


—— ae 


(sc. 7 A. L. J. 201.) $ 


"ALLAHABAD HIGH COURT. 

Secoxp Crvip APPKAL No. 1159 or 1907. 

February 2, 190°. ; 
Present:—Mr. Justice Aikman. 
SUBA BIBI--DeranDant—-APPELLANT 

UErSUS | i 
RAGHUBAR SINGH AND OTHERS—- 
PLAINTIFFS — RESPONDENTS. 

Mortgage — Usufiuctuary — Occupancy holding— 
Relinquishment by mortgagor's rep esentati ve—Afor t- 
gages’s suit for decluration that relanquishinent was 
unalid-~Marntainability of the suit-—Juriadiction of 
Civil Cowrl. - : ; 

A usnfrmobusry mortgage of an ocoupancy holding 
was executed prior to the passing of the Tenanoy Act, 
IL of 1901, and the mortgagee was pub in possession. 
The representative of the mortgagor relinquished 
the holding in favour of the zamindar: Held, that a 
suit by the mortgagee for a declaration that the 
relinguishment was invalid as against him could lie 
in the Civil Court. 

Second appeal from the decree of the Dis- 


trict Judge of Benares, revising the decree of - 


the Munaif of Benares. 
Facts.—One Umrao Lal executed a usu- 


fruotuary mortgage in respect of his occu- 
pancy holding on the 29th of April, 1895, and 


put the mortgageein possession. After Um- 
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rao’s death, his son, colluding with the zamin- 
dar, relinquished the holding to the prejudice 
of the morlgagee. The mortgagee instituted 
the present suit in the Civil Court for a de- 
claration that the relinquishment made by 
theson of the mortgagor was invalid so far as 
his interest was concerned. The Court of 
first instance dismissed the suit holding that 
the vollusion set up by the plaintiff was not 
proved. During the pendency of the suit the 
azamindar, however, got the mortgagee dispos- 
sessed of the holding through the Revenue 
Court on the strength of the relinquishment. - 
The plaintiff appealed to the District Judge- 
who reversed the judgment of Court of first. 
inatance and remarked as follows:— | 

© It.seems to me quite unncessary to go 
into the question whether or not tbe relin- 
quishment was collusive or fraudulent. It has 
been held, in the cases of Rannn Rar v. Rafi- 
ud-din (1) and Sham Das v. Batul Bibi (2), 
that an occupancy tenant, who has made a 
usufructuary mortgage of his holding and 
put the mortgagee in possession, cannot, dur- 
ing the subsistence of such mortgage, relin- 
quish his holding to the prejudice of the 
mortgagee’s rights. By those rulings I am 
bound, as I am not aware that they have 
been overruled. It is true that during the 
pendency of the suit, out of which this appeal 
has arisen, the second respondent has. ob- 
tained a decree’from the Revenue Court for 
the ejectment of the appellants here and 
that that-decree has been upheld by the 
Commissioner since the making of the decree 
now under appeal, bat I am unable to see 
that this fact debars the appellants from 
obtaining the decree sought for by them and 
to which they are clearly entitled in view of 
the cases above cited. Whether it will be of 
any use to them is a matter for them and 
their legal advisers to decide.” l 

Mr. Jagbandho Phani (for Dr. S.C. Banerji), 
for the Appellant. 

Mr., Mangal Prasad 
Respondents. 

sudgment.,.—Without going into the 
question whether there was or was not 
collusion between the two defendants the 
learned Judge held upon the authority of the 
rulings cited by him that the plaintiffs are 
entitled to the declaration they usked for. 


Bhargava, for the 


The rulings cited support the conclusion 


(1) 27 A. 83. 
. (2) 24 A. 588 at p. 541. 
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arrived at by the learned Judge and I see no 


ground for'disturbing his decree. I dismiss . 


the appeal with costs pluta teks on the 


meter scale, 3 
4 Appeal E 


~ 





(8.0.7 M.L. T. 229) > 
MADRAS HIGH COURT. 


CIVIL APPRAL AGAINST ORDER No. 48 or 1909.. 


November 25, 1909, 
Present:—Sir Ralph Benson, Judge, and 
i Mr. Justice Abdur Rahim. 
ISWARA GOW D—Dsrenpant—A PPELLANT 
versus 
KOMATI SIDDAYYA— PLAINTIFF — 


RESPONDENT. 
Kasement—Right of way—Amendment of plaint. 
A resident of a village, who has right to uso 
a path over the land of another, can bring a suit on 
his own behalf claiming such right and he can be 
allowed td amond the plaint to limit his claim to that 
- easement. 


- Adamson v. Arumugan, 9. M. 468, Siddeswara = 
Krishna, 14 M. 177, not applied. 


Appeal BEN ni the order of the District 
Court of Bellary, in A. S. No. 294 of: 1906, 
- presented against the decree of the Court of 
the District Munsif of Hospet, in O. 8. No 
~- 463 of 1906. 
Judgment,.—the plaintiff does noe 
allege in his plaint that the. path over the 
- defendant’s land is a public right of way, but 
only that he as a resident villager of .Raja- 
puram and the other villagers of Rajapuram ` 
have a right of way over thepath. The objec- 
tions, therefore, to the suit urged by the appel- 
lant on the strength of - the decisions in 
Adamson v. Arumugam (1) and Stddeswara v. 
, Krishna (2), have no application. Though the 
word “easement” is not used in the pldint, 
the allegations in it show that the right is. 
claimed as an easement which the plaintiff - 
aB ‘a resident of the village has {to use: the 
path. In this view we think that the suit is 
maintainable by the plaintiff on his own 
behalf and that it was open to. the District 
Judge to allow the amendment of the plaint 
so as to limit the plaintiff's claim to the 
easement which he alleges-that he has. ' 
We, therefore, dismiss the appeal with costs. 
Appeal dismissed, 
(1) 9M. 468. E - 
(2) 14 M, 177. ` 
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_ VALLIAMMAL 0. SUANMUGAM PILLAI. 


(3.0.7 M- L. T. 223.) 
MADRAS HIGH COURT. 
Crvin Revisiox No. 858 or 1908. 

f November 25, 1909. 
Present:—Mr. Justice San kara Nair. 
VALLIAMMALI AND OTRERS— DEFENDANTE— 
PETITIONERS 
* vereus 


RAJA SHANMUGAM PILLAI— 


PLATINTIFP— RESPONDENT. 

(iwi Procedure Code (Act XIV of 1882), a. 331— 
Obstruction—Complaint—Not within one month—Regis- 
tration as a suit 

A decree-holder presented an application to turn 
ont of possession certain persons claiming to be in 
possession. The application was presented one month 
after the obstruction complained of. The Judge regis- - 
tered the application aga snit and dismissed it holding 
that the same was ont of time: 

Held, that the application ocght not to have been 
registered asa sunitas it was not presented within 
one month, : 

e.order registering the application as a suit was 
set aside and the decree-bolder was left to seek Ins 
remedy by a separate regular suit. 


Petition under section 622.0of Act XIV of 


1882, praying the High Court to revise tho 


order-of the Additional Subordinate Jndge’s 
Court of Madura, dated the 23th day of 
August 1908, in O. S. No. 79 of 1908. 
Judgment.—I am unable to agree 
with the Judge that when a suit is found to 
be barred by limitation, it is open to him to 
allow the plaintiff to withdraw the suit with 
liberty to bring a fresh suit, if the fresh suit 
is one which would be barred by the decision 


-nin the earlier suit. Bat I think itis unneces- 


sary to proceed on that ground. In fact that 
question does not arise. This isan applica- 
tion presented by the decree-holder who seeks 
to turn out of possession the respondents who 
claim to'be in possession. It is registered as 
a suit and the Judge holds that the suit is 
barred by the provision of the Civil Proce- 
dure Code, that the application must be 
presented within a-month of the obstruction 
complained of. In my opinion the Judge is 
wrong. The application can be entertained 
and registered as a suit only if it is presented 
within one month. Asib was not presented 
within one month, it should not have been 
registered aa a suit. Ib is manifestly unfair to 


_the applicant decree-holder, that his applica- 


tion should be wrongly registered as a suit 
and then dismissed so as to make it a bar to 


asuit, while if his application had been 


originally dismissed, such dismissal would 
not have barred a subsequent snit. I accord- 


~ 
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ingly set aside the order or deeree in O. S. 
No. 79 of 1908, the order in M. P. 106 of 
1907 regirteringtthe application as a snit and 
‘dismiss M. P. No. 106 of 1907.as having been 
presented after the period of limitation. The 


parties will bear their own costs thronghout. 
> Order set aside. 


\ 


1 





- (B. c. 7 M. L. T. 228.) 

MADRAS HIGH. COURT. 
Seconp Civie Apprkat No 271 or 1907. 
November 25, 1909. 
Present:——Sir Ralph Benson, Offg. Chief 
Judge and Mr. Justice Krishnasamy Ajiyar. 
MEERA MOHIDEEN ROWTHAN— 

, DEFFNDANT-—ÅAPPELLANT 
DUBASH KADUR AND otHers— 
PLAINTIFF3-——~ RESPONDENTS. 
Nanga land—Conversion into a bulding site— 
. Injunction. 

Oultivable or nangal land does not cease to be so 
because it}was not, cultivated for 80 years and a 
conversion of the samo into a building site oan’ be 
pre restrained by injunction. 


- Second appeal against the decree of the . 


Subordinate Judge's Court of Madura (Hast) 
in Appeal Snit No. 229 of 1906, presented 
‘against the decree of the Court of the District 
Munsif of Wanamadura, in Original Snit No. 
554 of 1904, 

Judg menti—The defendant's plea 
was special permission of the landlord in the 
case of each ryot to build.’ This has been 
found against. He is not entitled to ask us 
to hold that tle plot has been converted from 
nang l into s building site by the fact that 
it has not been cultivated as nangal for 30 
years. He has received pattah and paid rent 
on the basis that the land was nangal. 

The injnnction- has been granted. The 
defendant bad notice not to build. . There has 
been no laches on the plaintiff's part. The fact 
that other tendnts have built is no’ ground 
for 1 efusing the injunction. The second appeal 
is dismissed with costs. 

Appeal dismissed. 


b s 
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APPASAMI v. SUNDARAM. 
"(oo T-M. L, T. 224) 
| MADRAS HIGH ‘COURT. 
Orvie Appeat aGarnst Orpsr No. 91 of 1908, ` 
November 24, 1909. 
Pp esent: —Sir Ralph Ranson: Offg. Chief. 
Judge, and Mr. Justico Abdur Rabim.. 


APPASAMI IYE NGAR—Desrenpaxt— E 


-Å PPELLANT 


_ ,Cerstts 
SUNDARAM IYENGAR AND oe 


` PLAINTIPE3 AND ASSIGNER— RESPONDENTS. 

Ex parte order— Assignment of decree—Application 
to set aside order—Application refused— No appeal. 
against refuenl—Appeal against ex parte ‘order-—Res 
judicata, plea of-—Finality of order. 

Anorder recognizing an assignment in ae of the 
respondent was pagsed on 20th November 1907 after 
notice was served on the ‘appellant, who did not 
choose to appear in that proceeding and take any 
objection. The appellant applied ander section 103, 
Oivil Procedure Code, to have the ex parte. order set 
aside This application was refused on 28rd March 1908 
ui no-appeal was preferred against the order of re- 


E 


. fasal. In an appealagainst the order of 20th November, 


1807, the appoliant contended that the question 
whether the assignment ought to be recognized or not 
was previously determined by the High Court against 
tho assignee and was, therefore, rea judicata: 

` Held, that it was not open to the appellant to raise 


this objection, as he failed to appear in the proceed. 


ing where he conid have takon that objection. 
Heid, inrther, that aa no appeal was preferred 
against the order of 28rd March, 1908, that order 


must be taken to be final on the question as to 


whether notice of application was duly served. - 

“Appeal against theorder of the Subordinate 
Jaudge’s Court of Kumbakonam, in B. Pi No. 
1,.M. P. No 862 of 1907, in O. S.-No. 49 of 
1901, dated 20th November 1907. 


Judgment.—We think the appeal, 
"must be dismissed with costs. 


The contention in this appeal is that the 
question as to whether the assignment ought- 
to be recognized or not was previously d ter- 
mined by the High Court againat the assignee. 


‘and was, therefore, res judicata. But we do 


not think that it is open to the appellant 
to raise this question. The order made on the 
20th November 1907 was passed after notice 
duly served on the present appellant but he 
did not choose to appéar in that proceeding 


“where he could have taken the objection he 
‘now takes before us. The appellant’s Vakil, 
-however, urges that as a matter of fact no, 
‘notice was served on him of the application 


on’ which: the order of 20th November was 
passed and it was, therefore, open to him 


now toraise the question of res judtcata, ' It- 


appeara that he applied under section 108, 


Civil Procedure Oode, to have the es parte 


Pani 


A 


+ 


# 


vat. V1) sue fo 


order setaside. That application was refused 


on the 23rd March 1908 bat no appeal has. 
been preferred against that order and we. 


must now take it to be final on the question 
as to whether notice of the application. was 
duly served. Besides the order of, the High. 
Court which is alleged to hava the effect of 
res judicata does not appéar to have deter- 


, mined any question as to the validity of the 


assignment. The appeal is dismissed with, 


` Co ts, 


Appeal dismsssed. 





: (90.7 M L. T. 224). 
MADRAS HIGH COURT. 
_ Figst Civiu Appaat No. 26 ov 1908. 
November 16, 1909. 
Prosent: —Mr. Justice Miller and Mr. Justice ' 
Munro. 
Rajah VENKATA NARASIMHA APPA 
RAO BAHADUR, Zemindar or NUZVID 
ma -PLAINTIFE—-APPELLANT 
j | wergus 
BUKKAPATNAM TIRUMALA NARA: 
i SIMHACHARYULU—DereENDANT— l 
RESPONDENT. i 


` 


l Civil ‘Procedure Oode (Act XIV of 1882), 8, 18 —Res. 


judicata—Oompromue, validity of—Portion of claim 
im subsegitent suit time- barved—Oriterion of value— 
Amount of claim on the same footiny.in two suite, 

A compromise was arrived at between the partios 
in a suit the value of which-wasless than Be. 10,000. 
The compromise: was held valid on appeal. In a subse- 
quent guib in which the plaintiff claimed a sum of 
more thari Rs. 10,000, ‘the validity of the compromise 
waa questioned by the plaintiff, It was contended that 
the trial of this question was not barred as an apppal 
lay in the subsequent suit to the Privy Council where- 
as no such appeal lay in the previous suit. A portion 
of the plaintiff’s claim in the second suit was obviously 


» time-barred and deducting this portion, the claim of 


plaintiff was less than Rs. 10,000: 

Held, that the trial in the subsequent suit of the 
question of the validity of the compromise was barred 
by res judicata, the decision in the prenon suit being 
final between the parties. 

- Avanası Goundan 'v. Nachammal, 29 M. 195; 16- M. 
L. J. 41,1 M, L. T. 25, distinguished. i 

Appeal against the decree of -the District 


Court of Kistna at Masulipitam, in O. 5. No. 


_ 59 of 1905. 


Judgment.—The first question for. 
decision is whether the razinama in question 
has by the decisions of this Court been 
. finally held as between the parties to be a 
` binding agreement. There can be no doubt 


that the compromise referrrd to in Exhibits 


¢ 
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l and 5 is the compromise, the terms of 
-which are set out in Exhibit 4 and Exhibit 5 


N 


clearly holds that, that compromise was 
valid rejecting the only contention urged 
against it in the appeal. It is, however, con- 
tended that in the present case an appeal lies 
to the Privy Council, because the plaintiff 
claims a sum.of more than Rs. 10,000, 
whereas in the suit-of 1901, the sum claimed 
was less than Rs. 10,000 ata that, thab fact 
britigs the matter within the rule adopred by 
a Full Bench of this Court in Avanast Goundan 
v. Nachammal (1) and Exhibit 5 does not 
bar the trial in the present case of the 
validity of the compromise. Butit is clear 
on the face of the plaint that the claim for 
Fasli 1311, amounting to Re. 3,800,is barred 
by limitation, and no attemptis made in the 
plaint or before us to show that the bar can 
bein any way removed. Consequently the 
claim for Rs. 3,800 must be deducted to 
arrive at the amount in respect of which 


“the plaintiff. may have honestly conceived 


himself entitled to a decree, and the claim is 
thus less than Rs. 10,0 0. The case is, there- 
fore, in respect of the amount of the claim on 
the same footing as the suit No. 
and the decision in that suit is final between 
the parties. . 

The plaintiff is, however, clearly entitled to 
a decree for the amount of rent reserved by 
the compromise, Rs. 1,000 a year for Faslis 
1312, 1313 & 1814 and he has by the 
alternative prayer in paragraph 9 (a) of the 
plaint in effect asked for such a decree in the 
event of a decision against him as to the claim 
originally made. 

We modify the decree accordingly by 
giving the plaintiff a decree for Rs. 8,000 
with interest at 6 per cent. from this date. 

As thè litigation is entirely due to the 
plaintiff's persistent repudiaton of the com- 
promise we disallow interest before decree, 
and seeing that he has endesvonred to evade 


the bar under section 13 of. the Code of 1882 


by inserting in his plaint an obviously un- 
tenable claim, we think he cannot be allowed 


to recover any costs from thé defendant and 


must pay the defendants proportionate costs 


throughout: 
Decree modified. 
(1) 20 M. 195; 16 M. L. J. 41; 1 M. L. T. 25, 


15 of 1901, 


t” 
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ERESSAN NAIR V. VASAVA MENON, 


(a.c 7 M. L. T. 225.) 
MADRAS HIGH COURT. 

Szoonp O1vIL ‘Aepgat No. 1652 or 1908, 
November 16, 1909. 
Present:—Sir Arnold White, KT., Chief 
Justiceand Mr. Justice Keishnaswariy Aiyar. 
ERESSAN NAIR—DsreNDaNT—APPELLANT 

i XGT8US l 
RAO BAHADUR VASAVA MENON— 


PLAINTIRE— RESPONDENT. 
Amendment of plant in second appeal—Cause of 
action—Selting up a new caze—Whether allowed. ` 
Where the effect of an amendment uf the plaint in 
a snit, to pay jenmi under a contract, is to convert the 
suit into one based on the title nnder the contract, 16 


" ghuuld not be allowed, aa it would deprive tte opposite. 


party of defences which would be open to him ifs 
separate suit wore brought on the amended cause 
of action. 

Alagappa Chetti v, Vellian Chetty, 18 M. 88 at p, 88, 
followed. 


Second appeal against the decree of Ale 


Subordinate Judge’s Court of Calicut, in A. 8. 
No. 471 of 1907, presented against the decree 
of the District Munsif of Alatur, in O. 8. No. 
34 of 1906, 

Judgment.—tThe oral agreement 
alleged by the plaintiff has been found to be 
untrue. We are of opinion that tbe fact that 
the plaintiff is liable to the jenmi under the 
decree obtained by the latter against him 
gives the plaintiff no cause of action as against 
the defendant. The plaintiff may or may not 
be entitled to recover jenmabogham from the 
defendant under a contract evidenced by 
Exhibit C, but as the contract imposes no 
liability on the defendant to pay the jenini, the 
fact that the jenmi has_vbtained a decree 
against the plaintiff for jenmabogham gives 
the plaintiff no right of action against the 
defendant, and the plaintiff has not sued on 
any contract with him to pay the jemabogham 
to him. We have been asked to allow 
plaintiff to amend the plaint so as toenable 
him to claim on his title under the contract 


-evidenced by Exhibit C. We are not prepared 
to allow this at this stage—especially as - 


the effect would’ be to deprive the defen- 
dant of defences which would be open to 
him if a separate anit—were brought on this 
alleged cause of action. See Alaga Ohetti 
v, Vellian Oheiti (1). 

As regards the memorandum of objections 
the oral grant has been found against. There 
is no material before uson which the amount 


(if any) to which the plaintiff is entitled can 
(1) 18 M, 38 at p. 38, 


-~ 
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ROBERT FISOHER V, NAGAPPA MUDALY, 

The Subordinate 
Judge was, therefore, right in retasing to 
entertain the claim for Nirvaram. 

We must allow the appeal, reverse the 
decrees of the lower Courts and dismiss the 
suit with costs throughout. 

The memorandum of objections i is also dis- 
missed with costs. ` l 

Appeal allowed. 





(s. 0.7 M. L T. 226.) 
MADRAS HIGH COURT. 
Sgoonp Cryin Appsats Nos. 1093, 1094, 1095, 
1096 ano 1097 or 1907. 
h November 19, 1909. - 
Present:—Sir Arnold White, Kr. Chief 
Justice and Mr. Justice Krishneswaray Aiyer. 
ROBERT FISCHER AND OTHERS — 
PLAINTIFFS——A PPELLANTS 
I vergus i 
NAGAPPA. MUDALY AND OTHEkRS— _ 


DEFENDANTS— RESPONDENTS, 

Withdrawal of sut—Order conditional-—-Kapiuy of 
tvme——Second suit—Sutt on behalf of plaintiff and other 
eillagers, 

Where leave to withdraw a suit with liberty to 
bring a fresh sut was made conditional on tho 
plaintiff paying the costs of the suit on or before a 
certain date: 


Held, that a second suit brought without payment 


of the same waa rightly dismissed, 

Abdul Azis v. Ebrahim Molla, 81 ©. 965; Peria 
Muthirian v. Karapanna Muthirian, 29 M. 370, dis~ 
tinguished. 


Second appeals against the decree of the 
Court of the Subcrdinate Judge of Madura, 
East, dated 31st January 1907, in Appeal 
Sonita Nos. 214, 215, series of 1906, presented 
against the decree of the Court of the District 
Mansif of Manamadura, in O. S. No. 240 
series of 1905. 

-~ Judgment.—tThe leave to withdraw 
with liberty to bring afresh suit given by 
the District Munsif was conditional on the 


plaintiff paying the costs of the former suits’ 


on or before a specified date. The time fixed 
for the performance of the condition had 
expired when the present suit was instituted. 
This distingnishes the present case from the 


+ 


case of Abdul Aziz v? Ebrahim Molla (1),. 


where no time was specified within which 
the condition was to be performed, and 
in fact the condition .had been performed 
when the second suib came in for trial. 


(1) 31 0. 965. 
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Peria Muthirian v., 
rian (2), is not in ‘point, 
- time for payment had been extended by the 
Court which made the order for payment. 
As egards the 2nd point, the plaint, as 
correctly translated alleges that the plaintiff 
` snes on behalf of himself aid the villagers. 
So far as the plaintiffis concerned, there is 
` no new title and no new cause of action. 
` far as the villagers (by which word tenants 
are intended) the plaintiff 18 not entitled to 
sue on their behalf for it is not alleged in the 
- .plaint that he is a tenant. 

The Second Appeals Nos. 1093 and 1097 
are dismissed with costs. 


L 
+ 


Second Appeals Nos. 1094, 1095 and 1096 ` 


| are dismissed without costs. 


(2) TEPE Appeals dismissed. 


— 





(s. 0. 7 M. L. T. 227; (1910) M. W. N. 187). 
MADRAS HIGH COURT. 


: MisouLLankous Crvi Appaat No. 3 or 1909. . 


. . January 21, 1910. 
Present:—Sir Ralph Benson, Offg. Chief ` 
Judge and .Mr. Justice Sankaran Nair. 
VELU MANIKARAN—Derexrpdant— 
APPELLANT 
v6? 648 


PAKARVOOR MANAKAL J ATAVEDAN 


`. NAMBUDIRIPAD'S L. R. NARAYANAN 


‘SOMAYAJIPAD AND ANOTHER —— PLAINTIFFS — 


i RESPONDENTS. 

Civil Procedure Oode (Act XIV of 1882), s. 260, 
applicability of—~Decree restraining defendant from 
taking water — Breach. 

The terms of the first clausa of section 260 of the 
Code of Civil Procedure (1832) clearly refer to cases 
' where a party is restrained from doing an act, and 


the operation of that clause is not limited to cases- 


contemplated by the second clauge. 


Venkatachellam Ohetty v. Veerappa Pillai, 29 M. deceased deoree-holder are not parties was 


p. 414, followed. 
_ Appeal against revised order of the District 
Court of South Malabar, in A: S. No. 705 of 
1906, presented against the order of the Court 


of the District Munsif of Palghat, in C.M.P. 


No. 111 of 1908 (0.8. Nol 140 of 1898). 

 Judgment.—tThe- appellant was 
restrained by a decree from taking water 
which the respondents 
thodu, 
‘carried the water to his. flelds, against 
the terms of the decree with the: result 
that the let respondent has sustained 


a 
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Karappanna Muthé- f 
for there the. 


So. 


carry through a.. 
He has now put np a dam and | 
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‘damages estimated at about Rs. 300 by the 


lower Court. Under section 260 of the 
Civil Procedure Code, the appellant’s pro- 
perty hasbeen ordered to be placed under 
attachment for the satisfaction of this 
amount, Itis conceded that if section 260 


, applies, this appeal fails, but it is contended 


that the section does not apply, as the second 
clause shows that it contemplates only cases 
where the judgment-debtor may carry out 
the terms of the decree within the period of 


„one year the property is to remain under 


attachment before it is sold, and does not, 
therefore, apply to this and similar cases 
where the judgment-debtor is restrained 
from doing an act, and he has already 
violated the terms of the decree. 

Weare unable to agree with this conten- 
tion. In the “present case he continues to 
violate the terms of the decree, The terms 
of the first clause of this section clearly refer’ 
to cases where a party ia -restrained from 
doing an act, and the operation of that clausa 
is not limited to the cases contemplated by 
the second clause. 

That the matter is one arising in the 
execution of a decree there can be no doubt. 
That the section refers to cases where a party 
is directed to carry ont something is conced- 
‘ed. No reason is suggested why those cases 


‘when a party ias directed to abstain from 


doing an.act should be placed ona different 
footing and the words of the clause are wide 
enough to include such cases, and we, there- 
fore, hold that section 260 applies to the 
present case. The same view was taken in , 


‘Venkatachellam Ohetty v. Veerappa Pillai (1), 


The question whether the plaintiff is an 
assignee has already been decided by this 
Court. 

The objection that the reprasentatives of a 


not raised in the Court ot first instance, 
The appeal is dismissed with costs. 


e 4 i Appeal dismissed, 
(1) 29 M. 814 
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GOPALA IYER v. RAMABANI. a 
‘ (a.c. 7 M. L. T. 228 ) 
MADRAS HIGH COURT. 
Secoxp Civit APPEAL No. 133 or 1907. 
November 8, 1909. 
Present:—Sir Arnold White, KT., Chief 
_ Justice and Mr. Justice ai KAN Alyar, 
A. GOPALA IYER-—APPELLANT 
versus 
RAMASAMI SASTRIGAL—Responpert. 
Transfer of Property Act (IV of 1882), s. 6(c)— 
Right to sue for damages, transfer of——Valrdity. 
~ A mere right to sue for damages for breach of con. 
tractis not assignable under section 6 (e) of tho 
Transfor of Property Act. 


Alı Muhammad v. 8. O. Chandar, $6 O. 345; 18 C. W. | 


N. 8845 1 Ind Cas. 827, followed. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No, 150 of 1906,-presented against decree of 
the Court of the District Munsif of 
-Thirnvalur, in O. S. No. 429 of 1909. 


Judgment. 
be a transfer by Sundari Ammal to the plain- 
tiff of a right to gue for damages for breach 
of contract between Sundari Ammal and the 
defendant (Ex. A), the breach of the contract 
having occurred prior to the execution of Ex. 
E. It seems to us that this isa mere right 
to sue within the meaning of section 6 (e) of 
the Transfer of Property Act and con- 
sequently could not be transferred. On this 
point we agree with the decision of the 
Calcutta High Court in Ali Muhammad v. S, 
U. Chander (1). We are of opinion that even 
prior to the amendment of the Transfer of 





Property Act a mere right to sne for damages . 


for breach of contract was not assignable 
under the common law. The Advocate- 
General has contended that the fact that the 


debts, which the defendant contracted under. 


Ex. A. to discharge, were debts owing by the 
plaintiff and that the plaintiff has in fact 
paid these debts, gives the plaintiff a right 
to sue the defendant under Ex, E. We know 
of no principle of law or equity which gives 
- any such right. The plaintiff, however, 
alleges in his plaint (paragraphs 4 and 10) 
A personal promise by the defendant to the 
plaintiff to pay the debts in question. As to 
this there was ‘no issuc and there has been 
no finding. In view of the fact that the point 
now taken before us was not raised in the 
Courts below, we think the plaintiff should 
have an opportunity of showing, if he can, 
that the personal agreement by the defen- 
(1) 86 ©. 245; 13 0. W. N. 384 1 Ind. Oas. 827, 
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KUTTI ALI Y. ELYCHAN. 


dant with the plaintiff which is alleged in 
the plaint was in fact made. 

The case will go back to fies District 
Judge for“ a finding on this question. 
Fu: ther evidence may be taken. The finding 
should be submitted within two months and 
ten days will be allowed for filing objections. 
This order is without prejudice to the right 
of the appellant to rely on the other grounds 
of appeal: 

Case remanded. 





(8.0.7 M. L T. 229.) 
MADRAS HIGH COURT. 
. Second Civ APPBAL No. 243 og 1907. 
November 5, 1909. 

Present:— Sir Ralph Benson, Judge, and 
Mr. Justice Krishnasamy Aiyer. 
KUTTI ALIS wrr ACHUMMA AND 
ANOTHER— PLAINTIFF8—A PPELLANIS 
Versus 
HELYCHAN EDATHIL KARNAVAN AND 
_ Manager DHARMAN ACHAN AVL— - 
DEPENDANTS—RESPUN DENTS, 


Jamttation Covenant for quiet enjoyment—Breach - 


ead to sue—Luuitation Act (IX of 1908), Sch I, 
art, 1 ii 

A suit for a breach of the covenant for quiet 
enjoyment should be brought within 8 years ot the 
breach under article 15 of the first Schedule to-the 
Idmitation Act. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No.-468 of 1906, presented against the 
decree of the Court of the Subordinate 
Judge of Palghat, in O. S. No. 16 of 1904. 

. dudgment.—The plaintiffs practically 
allege a covenant for quiet enjoyment and 
breach of it by the defendant. If it be 80 
found, this circumstance takes the case out 
of he authority of Mammtrkutts v. Pushakkal 
Edoun (1). The plaintiffs would be entitled 
to sue within.3 years of the breach under 


article 15 of the Ist Schedule of the Indian | 


Limitation Act. We reverse the decree of 
the District Judge and remand the case for 
disposal according to law. The costs will 
abide and follow the result. 3 
Case remanded. 
(1). 20 M. 363. 


t 
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. PIOHU AIYER V. PALANIAPPA ‘CHETTIAR. 


` 


_ (cM. L T. 282.) . 4 


MADRAS HI3H COURT, 
Skecoxp Civit Apprate Nos. 186 AND 187 ov 
- 1908. 
February.16,1910.. 
Present:—Mr. Justice Munro and Mr. 
Justice Sankaran Nair. : 
ING. A. No. 186 of 1908. . 
PICHU AIYAR AND ANOTHER— DEFENDANTS 
-1x 5. A. No 187'or 1908. 
RAMAKRISHNA IYER AND otuers— 
DEFENDANTS-—ÅPPELLANTS 
versus 


. AL.R.M.N. PALANIAPPA CHETTIAR=- 


Prarntiry—— RRSPONDENT IN BOTH. 

- Civil Procedure Oode (dct XIV of 1882), ss. 295, 815 
-——-Rateable distribution, suit to recover amount of— 
Limitation. : i 

P purchased the right of J.D. to recover Ra. 1,600 


_from persons who were debtors to J.-D. and paid - 


Rs. 1,100. This sum was distributed among five 
creditors of J.D. It was subsequently decreed in 
another suit that he had no right to recover the said 
sum of Rs. 1,600. Within three years from tbe deci- 
sion of this suit, P fled a suitto recover from the 
five oreditors 
amongst them: - , 

Heid, that the suit was not barred as it was brought 
within 8 years from the date when it was found that 
consideration had failed. n 


Section 315 of the Civil Procedure Code (1882) is ` 


wide enough to- entitle the recovery of money 
rateably distributed «under section 296, Civil Pro- 
cedure Code. - = 


Second appeals against the decree of the 


Subordinate Judge’s Court of Trichinopoly, 
in Appeal Sait Nos. 100 and 127 of 1906, 
presented against the decree of the Court 


of the District Munsif of Trichinopoly, in 


Original Suit No. 245 of 1904, 
Judgment.—tThat Narayana Iyer had 

no saleable interest at the time of the 

Court sale to the. plaintiff is, we think, 


_clear, for Narayana Iyer could not compel 
- his vendees to pay him . anything, 
_ being entitled to apply the purchase-money 


they 


to the discharge of the outstanding mort- 
gage. We also find that the suit is not 
barred by limitation, for it is brought 


within three years of the judgment Exhibit : 
A, by which it was found that consideration 
had failed. As to the question whether the‘ - 


plaintiff can recover money which has been 
rateably: distributed under section 295, Civil 


` Procedure Code, the words of section 315, 


Civil Procedure Oode, are wide enough to 
entitle him todo so and Krishna Palv. 
Muhammad Safdar Alikhan (1) supporta this 

(1) 13 A. 388, =. : 
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-usage-——Proof of u 
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view. There remains the question of notice. 


‘The Subordinate Judge finds that the plain- 


tiff had no direct notice. It is contended, 
however, that the plaintiff had constructive 
notice because his agent was aware of the 
mortgage. The Subordinate Judge dves not 
find whether the plaintiff had constructive 
notice through his agent, but argues that even 
if the agent had notice, the effect of the 


— notice is done away by the fact that the judg- 


ment-debtor had arranged to discharge the 
mortgage. We must, therefore, ask the 
Subordinate Judge to find clearly on the evi- 
dence on record whether the plaintiff had 
constructive notice of the mortgage. 

The finding should be submitted within four 
weeks and seven days will be allowed for 


-filing objections. 


ae “Finding called for. 





CALCUTTA HIGH COURT. 
REGULAR Cryin Appears Nos, 185, 305 AND 
306 or 1907. 
. Aril 5, 1910. 
Present: —Mr. Justice Brett and Mr. 
Justice Sharf-nd-din. 
Raja SATI PRASAD GARGA AND 
` aANOTHARB—DBFENDANTS—A PPELLANTS 
j Versus 
MANMATHA NATH KAR AND 
OTHERS — PLAINTIFFS RESPONDENTS. 
Usage—Local custon—Customary lato—Nature of 
e—Nature of proof required— 
Bengal Tenancy Act (VIII of 1885), 2. 28—Occupancy 
raiyat—Use of land of holding—Impatriny value or 
rendering unfit—Bandh-—Digging tank—Making bricks, 

A usage or local custom or customary right is not 
the same thing as customary law. 

A usage or local custom, under which occupancy 
rights are transferable, need not be of ancient origin; 
it may have been established within recent times and 
within alimited number of years; it may even be in 


course of growth, andrequire evidence in each case to 


support it; butit must be proved by satiefactory and 
conclusive evidence; it must have been acted upon in 
practice so long’and invariably as to show that by 
common consent it haz been accepted as ‘a governing 
rule and it must be so well known and acquiesced in 


‘ as to be considered an ingredient imported jnto all 


contracts entered into by persons affected by it. 

Juggo Mohun Ghose v Manick Chund,7 M I. A. 263; 
4 W.R. 8 (P. CO), Doorga Pershad Singh v. Doorga 
Koveree, 20 W. R. 154, Perumal Sethurayar v. Huthu 
Ramalinga Sethurayar, 3M H.O. R. 76 and Edward 
Dalgliesh v. Sheikh Gazaffar Hossein, 3 O. W.N. 23, 
referred to. 

Tu order to establish the existence of such a custom, 
the person alleging it must prove that holdings in 
the locality have been generally sold for n series of 


years with tho knowledge of the landlord and withe 


~ 
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out his consent. But while such usage is in process 
of establishment, it is open to the landlord to retard 
its growth by refusing to acknowledge the validity of 
transfers. 

A mere finding that there have been many sales in 
the locality, is not, of itself, sufficient to prove the 
existence of the custom. And where a custom has 
been proved that payment of a nazar to tho landlord 
is necessary to validate a transfer, this implies that 
the consent of the landlord to the transfer 18 
recessary. At the samo timo it is not open to a 
lanclord to allow transfers to be made without objec- 
tion and then to como forward and demand nazar 
for registering the name of the transferee; that is, 
where the custom of transferability kas been proved 
otherwise to exist, the refusal of the landlord to effect 
a mutation of naines until the tenant pays a salami 
would not be sufficient to prove that the usage did 
not exist. 

Where an occupancy raiyat coustructod a bandh 
with tho permission of the executive authorities, 
which protected the land from the influx of salt water, 
and had dug a tank on ono bigha out of 68 bighas of 
the holding, and in a few cottahs he had dug oat 
clay and made bricks for building a set of masonry 
steps to the tank: 

Held, that the occupancy raiyat had not improperly 
used the land under section 28 of the Bengal 
Tenancy Act. 

Hari Mohan Misser v. Surendra Narayan Singh, 34 
C. 718 (P. C.); 2 M. L. T. 899; 11 C. W. N. 794; 60. 
L.J. 19; 9 Bom, L. R. 750; 17 M. L. J. 361 (P. CO), 
referred to. i 

Appeals from the decrees of the second 
Sub-Jadge of Midnapore, dated March 25, 
1907. a 

Dr. Pash Behary Ghose, Babus Umakali 
Mukheriee, Jogesh Chandra Dey, Manindra 
Nath Bhattacharjee, Ram Chandra Majumdar 
and Manmatha Nath Mukherjee, fur the Appel- 
lants. - 

Mr. A. Ohaudhury, Babus Baikuntha Nath 
Das, Hara Prasad Ohutterjes and Joy Gopal 
Ghosha, for the Respondent., 
Judgment. 
R. A. No. 185 of 1907. 

The defendauts Nos. 1 and 2 are the sons 
of Raja Issur Prosad Garga deceased known 
as the Raja of Mohisa Dal, and have extensive 
estates in the District of Midnapnor. Included 
in these estates is pargana Auranganagore 
and in that pargana there was a tract called 
Kalya Chuck including Mouza Brindabanpur 
and other villages which consisted of Jalpai 
lands, that is to say, lands from which fuel 
was cut for the purpose of manufacturing salt. 
This tract of country was settled hy Govern- 
ment in 1864 with the Raja of Mohisa Dal, 
whin the manufacture of salt in that part 
of the country was stopped, and in the same 


year the lands were let out by the Raja to the 
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predecessor-in-interest of the plaintiffs on a’ 
permanent lease. Atthe commencement of 
the lease the lands. were covered by jungle, 
but this was gradually cleared by tenants 
settled on the land by the permanent tenure- 
holders. One of these tenants was Guru 
Prosad Giri and he executed a qabuliat in 
favour of Lakhan Chander Kar, the predeces- 
sor-in-interest of the plaintiffs, for a holding 
comprising 41 bighas, 5 cottahs of land on the 
96th Baisakh 1291 (1884). After the death of 
Guru Prosad thedefendants Nos. 3 to Gin Sait 
No 72 of 19U6, who were the successors-in-in- 
terest of Guru Prosad, sold their jote to defen- 
danta Nos. 1 and 2, the Zemzndars of the estate, 
for Rs. 1,624 on the 19th Agrahan 1313 (4th 
December 1905). These*lands form the sub- 
ject of Suit No. 72 of 1906, in the lower Court 
and of Appeal No. 185 in this Court. 

Other holdings adjoining the above men- 
tioned holding which had been ‘settled with 
other tenants were sold by those tenants to 
defendants Nos. 1 and 2 at the same time, 
These boldings consist of 15 bigkas. 10 cottuhs 
forming the subject of Suit No. 174 and of 
AppealNo 306 and of 4 beghas 15 cotéahs form- 
ing the subjectof Suit No. 175and Appeal No. 
305. The only distinction between these two 
cases and the first is that in these two no regis- 
tered gabuliat was executed by the tenants. 
The three suits were heard together in the 
lower Vourt and the three appeals have been 
heard together in this Court and will be 
governed by this judgment, 


“The three holdings covering an area of 63 
bighas lie on the south of the Haldi river and 
after purchasing them defendants Nos. I and 2> 
with the permission of Government constructed 
a bundh along the north and westof the landsto, 
keep out the salt water, dug out atank, filled up 
and levelled the high land in the northern por- 
tion of theland, made bricks for the purpose of 
building masonry steps for the tank and built 
huts on about 5 brghas of the land for the 
purpose of holding a haut thereon Sundays 
and Thursdays every week and since then 
the haut has been regularly held. 

The plaintiffs have an old established haut 
held on Sundays and Thursdays at Naraghat 
about $ mile from the site of the new haut 
and the resualtof theestablisbment of the new 
haut bas been that the old kaut has ceased to 
attract sellers and the plaintiffs say they have 
suffered considerable loss. The main object 
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of the present suits was to close the new haut. 

The present suits were, therefore, brought 
to dispute: the title of the defendants Nos. 1 
and 2 to the land on the allegation that 
occupancy ~ jotes were not transferable by 
custom or usage without the consent of the 
landlords in Mousa Brindabanpore, that the 
three sales to the defendants Nos. land 2 
had not been effected with the consent of the 
plaintiffs and that, therefore, the defendants 
acquired no title by their purchnse to the. 
lands; and it was prayed that a decree be 
granted to plaintiffs to eject the defendants‘ 
as trespassers. Inthe alternative there was 
a prayer for an injunction to restrain the 
defendants Nos. 1 and 2 from holding the 
haut on the lands or in any way interfering 
with the exclusive right of the plaintiffs to 
hold the land in Naroghat and further for an 
order directing the defendants Nos. 1 and 2 
to fill op the tank to restore the land inthe 
three holdings to its original condition, and 
to remove the huts, or, on their tailare to do 
so, to pay the plaintiffs Rs. 5,102. There was 
‘‘also a prayer for damages amounting to. 
Rs. 275 and such other relief as thè plaintiffs 
might be entitled to. 

The contest in each of the ste was carried 
on by defendants Nos. l and 2 and has been 
fought out on both sides both in _ the lower 
Court and this Court with great determination 
and rancour. In their defence the defendants | 
contended that occupancy jotes in that monzah 
were transferable by custom without consent 
of the landlord and we have in this case the 
unusual spectacle of the zemindars contending 
that the occupancy jotes are transferable by 
custom without the landlord’s consent and the 
tenure-holders alleging that they are not so 
transferable. It was further alleged that the 
wdw haut was a mile distant from the old haut 
‘ at Naroghat, that there was a navigable khal 
between, that the new haut was started for 
the benefit of the public and the tenants, that 
ib was not started by defendants Nos. 1 and 2 
in collusion with other defendants out of ava- 
yice or to cause loss to the plaintiffs and that 
the plaintiffs were not entitled to any injunc-- 
tion whatever restraining the defendants 
from holding the haut. Furthar it was alleged 
that the construction of the bundh, the digging 
of the tank and the erectioz ‘of hue on the 
land were not acts in contravention of the 
provisions of section 23 of the Bengal Tenancy 
Act and that the plaintiffs were not entitled 
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_to any order in respect of them, and that no 


notice required by the provisions”of section 
155 of the Bengal Tenancy Act had been 
given to the defendants. The plaintiffs were, 
therefore, not entitled to any relief in the 
suits. 

The two main points in contest were, there- 
fore, whether occupancy jofes in that estate 
were transferable by custom or usage without 
the consent of the landlord and whether the 
defendants Nos. land 2 by the changes which 
they had made in the holdings had acted in 
violation of the conditions of their ten- 
ancy. To -prove that the jotfes were 
transferable, the defendants Nos. 1 and 2 
produced in evidence some deeds of sale, 24 
in number, of holdings in Brindabanpur and 
the neighbouring villages and a large number 


_ of receipts for rent to prove that such sales 


had been afterwards recognized by the 
plaintiffs as landlords. A Commissioner was 
appointed to visit the land in suit to prepare 
a map and to submit a report as to its con- 
dition. 

The Commissioner’s report, which was 
put in as evidence, showed that the defen- 
dants Nos. 1 and 2 with the permission of 
Government had constructed a bundh on the 
north and west boundaries of the lands in 
suit, 4feet wide by 33 high, that they had 
had a tank dug covering about a bigha of 
land, ‘that 111 huts had been built on 
portions of the three plots, and that two kilns 
of bricks had been made. Further the Com- 
missioner reported that the distance between 
plaintiff's kaur and the lands in suit was 1886 
feet, that the intervening khul was not navi- 
gable thronghout the whole year, that the 
land of thethree holdings was agricultural and 
that the landin some parts had been raised 
in level by constructing the floors and plinths 
of the huts. . 

A large number of witnesses were also 
examined on both sides, and accounts were 
"` put in by the plaintiffs. 

The Subordinate Judge has written a long 
and careful judgment. The larger part of it 
is devoted to a criticism of the documentary 
evidence adduced -by defendants Nos. 1 and 
2to prove that by custom and usage in the 
village, occupancy landa are transferable 
without the landlord’s consent. He comes to 
the conclusion that the defendants have failed > 
to prove such s custom or usage and, therefore, 
that they acquired no title by their purchase, 
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He holds that if the defendants Nos. 1 and 2 
could be held to be tenants, then the plaintiffs 
would bave no right to any injunction to 
restrain them from holding the Auut on the 
lands, but as the defendants had changed the 
character of the lands he gives a direction 
that the defendants should make the lands as 
they were before their purchase, and that on 
their failure to doso the plaintiffs should be 
entitled to make the ‘necessary alteration 
through the Court in execution proceedings 
and recover the costs of the same from thé 
defendants. 

The defendants Nos. 1 and 2 have appealed 
in all the three suits. The main questions 
which have been argued before us are the 
same as were in contest in the lower Court, 
namely, whether occupancy holdings in 
mousah Brindabanpur are transferable by 
custom or usage'withont the consent of the 
landlord and whether the defendants Nos. 1 
and 4, by the alteration which they have had 
_ made in the conditions of the three holdings, 
have used the landin any manner whieh has 
materially impaired its value or rendered it 
unfit for the purposes of the tenancy, and in 
go doing have infringed the conditions of 
their tenancy 80 as entitle the plaintiffs to 
eject them from the holdings. . 

Before dealing with the evidence it will 
be convenient, in view of the arguments 
which have been addressed to us and the 
rulings to which we have been referred to, to 
determine what facts have to be proved in 
order to establish the existence in general of 
- a local custom or usage, aud in particular of 
the local custom or usage by which occupancy 


rights are transferable without the consent 


ai the landlord. 

Long before the passing of the Bengal 
Tenancy Act it was recognised by the Courts 
(in 1872)-that rights of occupancy were trans- 
ferable only by custom and that it rested on 
the person alleging it to prove the custom 
[Shunkurputtes Thakocrain v. Mirga Satfoollah 
Khan (1)] and section 183 of the Bengal 
Tenancy Act expressly saves the custom or 
usage. Inthe case of Madhu Sudan Sen v. 
Kamini Kant Sen (2), ib was held that the 
person alleging transferability had to prove 
a custom to that effect. 

Theluwer Court ın considering this question 
would seem at first to have inclined to regard 


what is a usage or local custom or customary 
(1) 18 W. B. 507. (2) 23 0, 1023, 
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right as though it werea portion of the cus- 
tomary law and required the same proof in 
order to establish it. This view is clearly not 
correct and the usuge or local custom under, 
which occupancy rights are transferable would 
appear to be analogous to the “mercantile 
usage” dealt with by their Lordships of the 
Privy Council in the case of Juggo Mohun - 
Ghose v. Manick Chand (3). Their Lordships 
point out thas to support such an usage it 18 
not necersary to prove the antiquity, the uni- 
formity or the notoriety, which must be.estab- 
lished to prove acustom having the force of 
law. Such a usage may be stillin course of 
growth, it may require evidence for its sup- 
port in each case, but inthe result it is enough 
if it appears to be so well-known and acquies- 
ced in that it may be reasonably presumed 
to have been an ingredient imported by the 
parties into their contracts. | 

A usage or family local custom must be 
proved by concise and conciusive evidence 
[ Doorga Pershad Singh v. Doorga Kooeree (4 4) 
and satisfactory proof must be given that 
it has been acted npon in practice so long and - 
invariably as to show that it has by com- 
mon consent been submitted to as the estab- 
lished governing rule of the particular family, 
class or district of the county and the course 
of practice upon which it rests must not be 
left in doubt but proved with certainty 
[Perumal Nethuraya v. Muthu -Ramalinga 
Sethur (5) |. These remarks which were made - 
with reference to a family custom appear to 
us to apply’ with equal force to the local 
custom or usage under consideration. 

The distinction between custom which has 
become law .and usage or local cust«m is 
pointed out in the case of Edward Dalgleish 
v. Sheikh Gazaffar Hossein (6) and it was held, 
that the same length of time demanded by 
law for the establishment of a custom is not 
required in the case of a local usage; that is 
to say, itis not necessary to prove that the 
usage is ancient. It may be the result of 
recent growth. 

We arrive then ut the following conclusion. 
A usage or local custom need not be of 
ancient origin; it may have been established 
within recent times and within a limited 
number of years: it may even be in Course of 

(3) 7 M. I. A. 268; 4 W. R. 8_(P. C.) 

(4) 20 W. R. 154. 7 


(5) 3 M. H. O. R. 75. 
(6) 3 O, W. N. 28. 
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growth, and require evidence in each case to 
support it: but it must be proved by satisfac- 
tory and conclusive evidence: it must have 
been acted upon in practice.so long and in< 
variably as to show that by common consent 
it has been accepted as a governing rule’ and 
it must be so well known nnd acqoiesced in 
asto ba considered an ingredient imported 
into all contracts entered into by persons 
affected by it. 

We are next to determine what proof it is 
necessary that a person alleging the existence 
of the local custom or usage of transferability 
of occupancy holdings without the consent of 
the landlord shonld adduce to establish it.- 
We have been referred to a long series of 


“rolings on this point which we do not think ib | 


necessary to deal with in detail. The follow- 
ing principles, however, appear to be clearly 
laid down, Inorder to establish the existence 
of such a custom the person alleging it must 
prove that holdings in the locality have been 
generally sold for a series of years with the 
knowledge of the landlord and without his 


consent, and that his consent is immaterial for -learned counsel for 
“the purpose of rendering sach a transfer valid 


in law [Jagun Prashad v. ‘Posun Sahoo (7)], 
but while such usage is in process uf estab- 


lishment, it is open to the landlord to retard | 


its growth by refusing to acknowledge the 


- validity of the transfers. A mere finding that 


there have been many sales in the locality is 
not of itself safficient to prove the existenca 
of the custom [Dino Nath Ghosh v. Nobsn 
Chunder Ghosh (8) |] and where a custom has 
been proved that payment of a mizar ‘or 
salami to the landlord is necessary to validate 
a transfer this implies that the consent of the 


_ landlord to the transfer is necessary `[ Maha- 


raja Ridhi Kishore Mantkya Bahadur v, Nree- 
inutty Ananda Pria (9) ], The usage may be in 
course of growth but at the same time it must 
be proved to be so clearly established as to be 
generally accepted and recognised This is 
what we take to be meant by the learned 
Jadges by the expressions used by them.in the 
cago of, Iimhuzi Singh v. Jubbar Ali Meah 
(10). At the same time it is not open to a- 
landlord to allow transfers to be made without 
objection and then to com» forward and de- 


mand salami for ragistering the name of the 
(7)80. W. N. 72. - 

~ (8)60 W.N. 1. 

' (9) SO. W, N 235. 

= (10) 6 Ce W.N; BBL) ns oy 
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transferee as his tenant. In faot registration 
of the name of. an occupancy tenant in the 
landlord's sherista is not required by the 
Bengal Tenancy Act and cannot be enforced 
by the transferee of a holding; Ambika 


” Pershad w. Ohowdhry Keshri Sahat (1 1). 
Further, it bas been held by their Lordships 
‘of the Privy Council that dakhilas given by a 


landlord, acknowledging receipt of rent from 
the transferees and describing the rent paid 
as rent of the holding and the person 
paying as occupier of the holding and as 
paying on his own account, amounted to a 
sufficient recognition of the transferee as 
tenant and that it was not necessary for the 
purpose of such recognition that the trans- 
feree should be expressly described as the 


tenant of the holding [Naba Kumari Deb: v. 


Behari Lal Sen(12) |. This, no doubt, was the 
case of a permanent tenure but the same 
principle would; in our opinion, apply im the 
case of oceupancy holdings. The case of 
Sreemutty Karani Dassi v. Sajani Kant Singh 
(13), which has been relied on by the 
the respondents as 
laying'down a contrary rule, cannot be taken 
to have doneso, In the heading of the 
report what is attempted to be embodied in 
the decision of the High Court is infact only 
the conclusion of the lower appellate Court. 
Where the custom of transferability has been 


‘proved otherwise to exist,-the refusal of 


the landlord to effect a mutation of names 
until the tenant pays a salami wouid not 
be sufficient to prove that the usage did not 
exist,- l 
In this suit the real grievance of the plain- 
tiffa is that the defendants have opened a 
new haut on the lands which they have pur- 
chased and that it has resnited in the clos- 
ing of the plaintiffs’ old haut at Naroghat. 
The defendants Nos. 1 and 2 allege that they 
opened the new hant at considerable expense 
in consequence of applications made to them 
by the razyats who complained that the sjara- 
dars of the plaintiffs’ haut were taking all the 
rice brought to the haut at prices below the 
current rate, thus causing loss to sellers and 
compelling buyers to go elsewhere and that 
they were exacting excessive dues from the 

(tL) 24 C, 642. 

(12) 11 0. W: N. 933; 3 M. L. T,-433;6 0. L J. 122; 
4A. L J.579,9 Bom. L. R Si; M | F} 397; 3+ 


Pa 


, ` 0. 902 (P. 0.) 


(13) 13 O. WIN. 539. 
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sellers, For the plaintiffs, on theother hand, - 
it has been alleged before us that the real 
person responsible for the opening of the 
new hautis the defendant No. 3, Kailash 
Chandra Giri,one of the vendors of defendants 
Nos. 1 and 2. He was the gumashia of the 
plaintiffs. There was a dispute between 
them which ended in litigation ard in 
Kailash Chandra Giri losing his appointment. 
Out of revenge, he is said to have induced the 
defendants Nos land 2,the cemtndare of the 
locality, to start the new kaut in order to 
cause , loss to the plaintiffs. In the plaint, 
however, this is not the case put forward by 
the plaintiffs forin paragraph 5 it is stated 
that thedefendants Nos. 1 and 2 being power- 
ful semindors and actuated by avarice gained 
‘over defendants Nos. 3 to 6 in order to start 
the new haut, and that the new haut was 
opened -on the 22nd Aghran 1312. This 
case seems in the end to have been given up 
and indeed on the face of it the story seems 
hardly probable, the defendants Nos. 1 and 2 
being zemsndars with extensive estates. There 
seems little doubt that the new haut was 
started to avoid the exactions of the tjara- 
dars of the old haut and it is not impos- 
.sible that Kailash Chandra Giri assisted 
the undertaking by providing the necessary 
. lands. 

The frst ground on which the plaintiffs 
sought to eject defendants Nos. 1 and 8 from 
the land was that the holdings on which 
the haut stands. and which they had pur- 
chased were not transferable and -that 
in consequence the deferdanis did not ac- 
quire a valid title by their purchases. To 
prove that occupancy holdings were trans- 
ferable by custom in the village, the de- 
fendants Nos. 1 and 2 relied on a series of 
kobalas, Exhibits B 1 to B 24, and a series 
of rent receipts, Exhibits Ditto D66, also 
on two mortgage deeds, Exhibits Eland E2, 
two sale certificates, Exhibits Fl and Fz ;:a 
deed of gift Exhibit G, and the plaintin a 
guit instituted by plaintiffs in June 1895 
against Bancha Ram Mati and others, Ex- 
hibit H. The Subordinate Judge in a long 
judgment has gone carefully into these docu- 
mente and has found that they fail to estab- 
lish the existence of the custom. 

In support of tbis appeal, it has been 
argued that the Subordinate Judge has failed 
to take into consideration the following addi- 
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tional facts. The tract of country, in which 
the village Brindabanpur is included, con- 
sisted originally of “Julpai” or “fuel?” lands 
which were settled permanently with the 
predecessor-in-interest of defendants Nos. 
l and 2 in 1864. He let them cnt to 
the plaintiffs’ predecessors on a per- 
manent lease in the sameyear. ‘The land 
was then covered with jungle which had to 
be cleared and tenants found to bring the 
lands under cultivation. Tenants were 
gcarce and inorder to secure them, itis ad- 
mitted on behalf of the plaintiffs, that the 
transfer of holdings at the option ofthe 
tenant and with the knowledge but without 
the consent of the landlord were freely made 
down to the year 1887. On the 6th May 1884 
the 41 bighas of lands, the subject of Appeal 
No. 185, were settled with Guru Prosad Girt, 
the father of the vendor of defendants Nos. 1 
and 2 and a qebultat taken from him. In that 
document it was recited that the holdirg 
had been previorsly in his possession. 
It bas been argned that at the time 
that contract was entered into the local 
custom or usage of transferability of 
occupancy holdings without the consent of 
the landlord had been established and that 
in consequence the incident of transferability 
was imported into the contract by the usage. 
It is urged that such being the case the onus 
should have been shifted on to the plaintiffs 
to prove that the usage had since heen dis- 
eontinned. In our opinion there is consider- 
able substance in this contention. We are 
of opinion that on the basis of the authorities 
to which we have already referred, it may be 
safely concluded that the usage was estab- 
lished in the course of the20 years which had 
elapsed from 1864 and that being so that the 
usage was imported as an incident into the 
lease to Guru Prosad Giri, In such circum- 
stances, 16 could certainly be for the plaintiffs 
to prove thatthe usage had since been dis- 
continued. 

It has, however, been contended that apart 
from this, the evidence adduced on behalf of 
defendants Nos. 1 and 2 fully proves that the 
custom js still in existence. Leaving out of 
consideration for the present the kobalas and 
dukhilas on which the detendantr Nos. Land 2 ` 
rely, there is the fact that defendants Nos. 
land 2, being large land holders inthe locality, 
would hardly be likely to admit without good 
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reason the existence of a custom within their 
estates- which might affect their interests 
prejudicially. There is the ‘qabulsat for 
service dated 15th November 1871 given by 
Garu Prosad Giri, the father of defendants 
Nos. 8 ;to 6, the vendors ofthe defendants Nos. 


land 2, to the plaintiffs in which the41 bighas 


9 cottahs of land, comprising the land in suit in 
Appeal No. 185, were hypothecated as security 
for the duedischarge ‘of the duties of his office, 
whichiwould not have been done ifthe holding 
~ were not transferable. There is also the fact 
that -in litigation in 1882 between Lakhan 
Oharan Kar, ancestor of the plaintiffs and 
Brindaban ‘Mandal and another, it was held 
_that odcupancy jotes were transferable by cus- 
tom in that partofthe country and that the 
landlord could not defeat the custom by 


refusing to register the transferees. All of 


these facts certainly go to support the exist: 
ence of the custom. 

‘In dealing with the kobalas and dakhilas, 
the Subordinate J udge has devoted much care 
and labour, but it isto be noticed that hefore 
discussing this evidence he appears tò have 
been considerably influenced by ‘the evidence 
of Joti Kyal, a man of 106 years of age, 
examined for the plaintiffs. This witners 
said that purchasers of jotes have to pay 
salamzs to the landlord who then enters the 
name’ Of the transferee in his books as tenant. 
The refusal-of the landlord to recognise the 
trausféree as tenant would not, however, of 
itself, be sufficient to defeat or destroy the 
custom of transferability, if otherwise it was 
proved to exist. 


. The oral evidence is dealt with very briefly 


by the Subordinate Judge. He notices that 
the defendants’ witnesses are unanimous in 
saying that jofes are sold in Brindabanpur 
and neighbonring villages without the consent 
ofthe landlord. In fact the witnesses speak 
to the different sales. Lhe witnesses further 
say that when whole jotes are sold the land- 
Iérds*(the plaintiffs) do not demand salami 
but enter the names of the new tenants on 
being shewn the conveyances but when por- 
tions of jotes, called khanda jotes, are sold then 
the landlords demand the payment of salami 
asa condition of recognizing the transferees. 
This procedure, we may observe, is not extra- 
ordinary or unusual. No tenancy.can be split 
up without the consent of the landlord who 
may exact his own terms for recognising the 
transferee, but that is entirely different from 
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: the transfer of the entire holding which may 


be legal by cnstom or usage without the land- 
lords’ consent. But the Subordinate Jadge, 
taking the fact that one witness No. 31 for 
the defendants says that mutation of names 
in the defendants’ sherista canno tbe made 
without the consent of their manager, and 
noticing that defendants Nos. 1 and 2 have 
failed to examine their manager or to produce 
their own Zemindart papers to prove that 
salamts were only paid in their estates by 
purchasers of portion of jotes, arrives at the 
conclusion, adverseto thedefendants Nos. | and 
2, that there is no custom of transferability of 
occupancy jotes in the portion of the country 
In our opinion the 
conclusion is not supported by the evidence 
and we areunableto agree with the Snb-Jndge 
that the inference adverse to the defendants 
could be drawn from theiromission to support 
their evidence by books of account or other 
witnesses. The defendants were not required 


‘to prove what took place in the whole of their 
_ estates. 


The plaintiffs ‘produced their rokars for 


1288, 1293, 1295, 1296, 1800, 1891 and 1311 
to prove that salamzs were paid to them 


“when jotes were sold. The Subordinate Judge 


notices that these were not produced till 
the day before the hearing, commenced but 
genuineness 
after three affidavits had been filed. 

For the appellants it has'been urged, and 
we think rightly, that the Sdbordinate Judge 
ought to have estimated, the value of 
these- account books not on the statements 
made in the affidavits but on an impar- 
tial examination of the: entries them- 
selves, and that he has been influenced by 
the conclusions arrived at on the affidavits 
in determining the value as-evidence of tho 
entries in the accounts. For instance in the 
entries for the 14th Falgon‘1288 (23rd Feb- 
ruary 1881), it is remarkable that the 
expenditure and the receipts both come 
to Rs. 867-4-5 including the salami 
said to have been realised, leaving the 
outstanding balance the same as on the pre- 
ceding day.. The salamz entered as paid on 
that day appears to have been paid 8 months 
before the sale of the holdidg which was on 
the 15th November 1881. The Subordinate 
Judge accepts the explanation offered by the 
witness Nitya Nand Manjhi, who was called 


_at the last moment, which was to the effect 


about the’ previous deed of sale. 
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- - thatan unregistered kobala was first executed - 


by Aduri and it was only when her husband’s 
brother's son Tarini refused to give up pos- 
session that the registered conveyance was 
afterwards executed by both of them. Hə 
omits, however, to notice that this witness says 
that Aduri's kobala was in 1287, Baisak or 
Jaist (April or May 1880). . The entry in the 
account book is datedthe 23rd February 1881. 
'arani Nath Jana in his evidence says that 
that Srimanta’s name was not enteredin the 
landlord’s eherista till 1 or 2 years after the 
purchase. Taruni was asked- no questions 
Diya Ram 
Samanta (P. W.11), no doubt, says that the 
salami of Rs. 48 was paid bat he says the 
registration took place on the payment. In 
the face of these discrepancies, we are unable 


’ to agree with the Subordinate Judge that the 


entry is of any valueas evidence. 

Tt is impossible for us to go through all 
the entries in detail but it is to be noticed 
that while the plaintiffs’ witness, Daya Ram 
Samanta, says that ` generally 10 per cent. of 
the consideration of the purchase of the jotes 
is taken for salam”, the entriesin the account 


books on which the plaintiffs rely show sums 


far in excess of 10 per cent. of the purchase- 
money. Thus the entry of the 17th August 
1886 shows Rs. 125 paid as salami while the 
price at which the fote was sold-was Rs. 158-12 
Ex. C 2. Strange to say also in the receipt 
for rent for this holding, dated 2nd Kartick 
1294.10th November 1886, the name of the 
original tenant Srimanta is still entered and 


` that of purchaser Koshal Jana given as. the 


present occupier, and Akhoy Narain the son 


“of Koshal Jana says that the mutation of 
- names in the, sherista was not effected till 


1294-(1887).° Again the entry of the 9th 
Kartick 1295, 24th October 1887, shows 


Ra. 25 as paid as salami, whilethe conveyance . 


Ex. 03 beara date -the 9th June 1886 and . 


the purchase-nioney was Rs. 
D 2 for ront was given to the purchaser on 


“the ist March 1887 seven months before the . 


alleged payment of salami. Again the entry 
of the 2ist Magh 1311,-3rd February 1904, 
shows salami of Rs. 62 paid in respect of a 
holding soldonthe 1st May 1903, (Exhibit17) 
for Rs. 379, and the receipt fo‘ rent of the 
2nd january 1907 Exhibit 18 iz in ‘the name 


of the original tenant Gobardhan Mandal. - 
is impvasible to'go into these’ entries. 
in: farther detail.. 


16 
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be accepted as genuine, they do not sup- 
port the plaintiffs’ case, and those of 
later years being on slips of paper stitch- 
“ed together are certainly not entitled to much 
reliance. 7 

We are unable, therefore, to attach to these - 
books the same value as evidence which has 
been given to them by the Subordinate 
Judge orto hold that they support. the 
plaintiffs’ casé. Presented atthe last stage 


in the trial, some of them being. clearly ` ` 


not above suspicion. and the entries in the 
others being open to adverse criticism, we 
‘hold that as evidence to support the plain- 
tiffs’ case they are worthless. They entire- 
ly. fail to prove that salamis were paid at the 
time of the sales of the holdirgs, that regist- | 
ration of the transferees as tenants ‘follo wed 
such payments or that the sums paid were 
at any fixed rate. At mostall they could be 
taken to prove is thaé certain sums of money 
were paid as salumi of ten years after the 
date of the sales, and that at fature uncertain 
dates the names of the transferees were en- ` 
tered as“tenants. . This is what the witnesses ~ 
for ‘the defendants] say, and they add that in 
the interim rents were taken from the trans- 
ferées on their own-account as occupiers of 
the holdings, though the names of the origi- 
“nal tenants were still entered in them. That 
evidence is certainly not sufficient to prove © 
that the consent of the landlords was a ne- 
cessary preliminary to the transfer. In fact ` 
it seems to us to support thé oppdsite con- 
clusion. ‘We have already observed that the 


` mere refusal of the landlord-to register the 


teansferee as a tenant after his purchase till - 
a salami is paid would not in itself he sufti- . 

cient to defeat the usage of transferability if 
otherwise the evidence is sufficient to'prove 


_ its existence. . 


In desling with tlie hase Exhibits Blto . 
B 24, and the dikhilis, Exhibits D L to D 66, 
relied on by the defendants to prove the 
custom of transferability, it is impossible to ~ 
avoid the conclasion that the Bub ordinate | 
Judge‘has been inflaenced by the opinion 
formed by him of the value of the plaintiffs’ ` 
books of accounts. The Sabordinate Judge 
is. no doubt, right in holding that the. mere 
“production of a namber of kobilas would not 
by itself be sufficient proof of the establish. - 
ment of.the usage of transferability, but ia 
this case the defendants}; have produced . 
the subsequent _ receipts for ront given , 
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to the transferees to prove that they 
were recognised es tenants by the landlords. 
- Wehave been taken, ab considerable trouble 
and length, through the kobalas and the re- 
ceipts and the learned pleader for the appel- 
lants has pointed out that in many instances 
where thé rent shown in the receipts differs 
from the rent of the original holding it can 
be explained by the circumstance, that either 
holdings have been amalgamated or slight 
The Sub- 
ordinate Judge thinks that the differences 
must be explained by .the. assumption that 
some fresh arrangement was made with the 
transferees by the landlords asa condition 
of recognition. Whatthat arrangement was 
is not even hinted at, nor is any attempt 
made to indicate on what principle it pro- 
ceeded. We do not think that the Sab- 
ordinate Judge was justified in adopting that 
hypothesis, especially as we are also of opi- 


.nion that the evidence to prove the payment 


of salami is hopelessly untrustworthy. Certain 
kobalas, Exhibit B9, Exhibit B16, and Ex- 
hibit B24, the Subordinate Judge ignores on 


the ground that they relate to mourns: moka--. 


„rari jotee : but the learned pleader for the 
appellants has pointed out, and we think 


with good reason, that in a tract of land ` 


which .was only settled by the Government 
in 1864 it is not possible : that these could 
“have been mourust mokarrart jotes and that 
there is merely a misdescription in the- con- 
veyances. 

The. Subordinate Judge admits that the 
mortgage bonds, Exhibits El and E2, may be 
some evidence that the tenants treat their 
gotes as transferable by custom but he dis- 
misses them with this remark without’ seeing 
. what is the cumulative effect of this evi- 
* dence and the other evidence of the defen- 
dants. There is besides the deed of gift Bx- 
hibit G which goes to support the same 
view. There are the j udgments Exhibits Al, 


A2, A8 in the litigation in 1882, in which it 


was held.that the custom of transferability 
had been established and they go to support 
the othér evidence in favour of the defen- 
dants. 'The judgment and decree Exhibits A5 
and AĜ in the ‘litigation in. I-91 and the 
dakhilas Exhibits D37 and D38 are, as the 
Subordinate’ Judge admits, also important 
evidence in support of the same view. ~ 

We have given our best care and attention 


to the consideration of, the kebalas and 
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dakhilas relied on by the defendants and we 
cannot accept the view taken of them by 
the Subordinate Judge. It isimpossible in 
this judgment to deal with each in detail. 


-T'he conclusion, at which we have arrived 


with- regard to these documents, is that they 
prove a numberof sales of ocenpancy hold- 
ings in Brindabanpur and in the neig- 


-bouring mouzahs since 1824 and that the 


transferees have since been recognised by the 
plaintiffs, the landlords, by the receipts of 
rents. This recognition is, in our opinion, 
ample proof that the transfers were valid 
by the usage existing in the village though 
made with the knowledge of the landlords 
and without their consent. We further find 
that when jotes were sub-divided by the sale 
of portions the landlords demanded salami 
from the purchaser as a condition prelimi- 
nary to his. being recognised as a tenant, 
This, however, had nothing to do with the 
usage by which the entire holdings were 
transferable. We further hold that if 
salamis. were demanded by the landlords as 
è condition for the registration of the 
transferees of entire holdings ar tenants that 
would not be sufficient to defeat the usage 
by which the occupancy gotes are transfer- 
able: and the circumstances that the land- 
lords for 2,5 or 7 years in some instances 


“continued to issue receipts in the names of 


the old- tenants though they received rents 
from the transferees as occupiers of the 
holdings would not goto prove that the 
holdings were not transferable by custom 
without the consent of the landlords, but in 
fact to support the opposite conclusion that 
though the landlords could not successfully 
oppose the transfer of the holdings they with- 
held registration of the transferees as 
tenants simply. as a` means of extorting 
from them salami to which under the law 
they were in no way entitled. 

The result, therefore, is that even if in 
this case the onus lay on defendants Nos. 1 
and 2 to- prove that the usage exists in the 
locality by- which occupancy rights are trans- 
ferable withont the consent of the landlord, 


“we hold that they have established itby their 
‘evidence, and we set aside the finding of the 


Subordinate Judge on this, the most impor- 
tant point in the case. 

The finding of the Subordinate Judge on 
the question’ whether the’ plaintiffs were 
entitled to an injunction against the de- 
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fendants to restrain them from holding the 
haut on the Jands in suit has not been 
geriously questiqhed before us and we hold 
thatthe finding of the Subordinate Judge on 
this point is correct and is supported by 
authority. 
’ ‘The question then remains for determina- 
tion whether the defendants Nos. land 2 
have used the land of the holding in such a 
manner as to impair its value nnd to render 
it unfit for the purposes of the tenancy 
(section 23 of the Bengal Tenancy Act). The 
report of the Commissioner shows what 
the defendants have done. They have con- 
structed a bandh with the permission of the 
executive authorities which protects the land 
from the inflax of salt water. This un- 
doubtedly is a work rendering the land 
more fit for the purposes of cultivation and 
cannot be open to objection. On one 
bigha out of lands covering 63 bighas they 
have dug a tank, and in a fow cottihe 
they have dug ont clay and made bricks 
for the purpose of building a set of 
masonary steps to the tank. In the gabuiat 
dated 6th May 1884 (Ex. 4), executed by 
Gauru Prosad Giri, in favour-of Lakhan Charan 
Kar, there is the clause: “I will not without 
your permission be able to excavate a tank 
or erect a building on the land. If Ido I shall 
without objection fully satisfy the claim that 
you may put forward for that etc.” The dig- 
ging of the tank was, therefore, contrary to 
the terms of the lease butitdoes not appear 
that the plaintiffs have served any notice on 
defendants Nos. land 2 as required by section 
155 of the Bengal Tenancy Act, and, therefore, 
on that account the plaintiffs are not entitled 
to relief in this suit. The raining of the land 
on which the temporary huts have been built 
cannot be said to have caused damage to the 
land as itis proved that the higher the land 
the greater the rent and the better is it 
fitted for agricultural purposes. We have 
further to observe that the question of how 
far an occupancy tenant can use the land in 
any manner which does not materially impair 
its value or render it unfit for the purposes of 
his tenancy has lately been considered by 
their Lordships of the Privy Council in the 
case of Hart Mohan Misser v. Surendra Narayan 
Singh (14). In that case it was held that the 


question muat be considered with reference to 
(14) 840 718;2M L. T. 809; 11 0. W. N. 794; 6 
CL. J. 19,9 Bom, L. R. 760; 17 M. D. J. 861 (P. O.) 
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the circumstances of each individualcase, the 
size of the holding andof the urea withdrawn 
from actual cultivation and the effect of such 
withdrawal upon the firness of the holding 
asa wholefor profitable cultivation, In thatcase 
the question arose in connection with the erec- 
tion of a building for the manufacture of indigo 
but, in our opinion, the principles laid down 
must be taken to have general application. 
What in fact the law aims at is to prevent 
the tenant from doing anything which may 
endanger the realization of the rent of the 
landlord or impair his security. Applying 
those principles to the present case, we are 
unable to hold that the defendants have 
exceeded their rights as laid down by section 
23 of the Act. They have in fact materially - 
improved the land in some respects and as 

water is necessary for the purposes of agricul- 

ture, we are unableto hold that the digging- 
of the tank in this case amounts to such an 

infringement of the terms of the tenancy as 

would entitle the plaintiffs to ayy relief 

against the defendants. 

The result, therefore, is that we set aside 
the finding of the lower Court and its decree 
and direct that the suit of the plaintiffs be 
dismissed with costs in both the Courts. 

R. A. Nos. 305 AND 306:— 

The judgment that we have just delivered 
in R. A. No. 185 of 1907 will govern these 
appeals also. We assessthe hearing fee at 
five gold mohursin Appeal No. 305 and at 
ten gold mohurs in Appeal No. 306. ` 


Appeals allowed. 


- CALCUTTA HIGH COURT. 
ORIGINAL Civin Serr No, 400 or 1909. 
April 4, 1910. 

Present:—Mr. Justice Fletcher. 
GOLAM HOSSEIN CASSIM ARIF— 
APPELLAAT 
VETSUS 
FATIMA BEGU M-——Responpent. 

Sales by and under Court, distinction between. 

There are two classes of sales in suits :— (1) sales 
by the Court and (2) sales undor the Court. Sales 
by the Court are cases in which the Court makes 
a titlo to the purchaser and confirms the sales and 
jasnes a sale certificate. The second class is where 
the Court anthorizes a trustee, Receiver or other 
person holding property to sell the propeity and the 
sale is made out of Court, the Court does not make 
any title to the purchaser, nor does it grant a sale 
certificate or confirm the sale, 


ks 


r 
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< RAMNANDAN PROSAD V. SHEO PARSON SINGH, 
RMinatoonnesea Bibse v, Khatoonnessa Bibee, 21 C. 479, 
dissented from. - ` l 
_Application by a purchaser at a sale 
held by a Receiver. nuderan order of the 
Court, for + sale certificate and for confirma- 
tion of the sale. 


‘Mr. B. L. Mitter (instructed by Messrs.- 


B. N. Basu and Oo.), for the Applicant. 
Judgment.—tThisis an application 
by a purchaser at a sale held by a Receiver 
under ‘an order of Court for a sale certificate 
and for confirmation of the sale. The pur- 
chaser relies upon a decision of Sale, J. in 
the case of Minatunnessa -Bibea v. Khatoon- 
nessa Bibee (1). The short point is whether 


a sale by a Receiver under the direction of the > 


Court is a. sale by the Court so as to enable 
or require the purchaser to obtain a sale cer- 
tificate. With the utmogt respect for. the 
learned Judge, I think he has made a con- 
fusion between a sale by the Court and a 
sale under the Court. -There are two classes 
of sales in suits: first, sales by the Court and 
second, sales under the Court. Sales by the 
Court are cases in which the Court makes a 
title to the purchaser and the Court con- 
firms the sale and issues a sale certificate. 
The second class is where the Court autho- 
` yizes a trustee,-Receiver or other person 
holding property to sell the property and tho_ 
sale is made out of Court, the Oourt while 
authorizing. or directing the sale does not 
make anytitle to the‘purchaser and in such 
a sale the Court does not grant a sale certi- 
ficate nor does it confirm the salo. i am 


of opinion that the purchaser can rest content — 


upon his purchase without having the sale 
confirmed by the Court or having a sale certi- 
cate issued to him. 


« I certify this case for counsel. 
- (1) 21 0. 479. 4 
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. CALCUTTA HIGH COURT. 
REGULAR Civit APPRAL No, 62 or 1908. 
April 19, 1910. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Chatterjee. 
BAMNANDAN PROSAD— DEFENDANT 
: -—A PPBLLANT j sg 
'  U8ETEUS - 
SHEO PARSON SINGH AND OTBERB—- 


PLAINTIFES-—- RESPONDENTS. 
Specific Relief Act (I of 1877), 8 42—Declaration- 
that plaintif is reverstonary heir—Whether swit mam- 


~~ 


tainable—Res judicata~—Question decided tm former : 
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probate proceeding—Civil Procedure Code (Act V of 
1908), s. 11. h 

Ordinarily a suit cannot be maintained for a bare 
declaration, possibly vain and infructuons, that 


` a person ia the reversionary heir of a Hinda, tho 


declaration being such that, in itgelf, it would not 
entitle the plaintiff to any relief én the footing o 
that declaration. But it is otherwise when the 
plaintiff intends to apply for the revocation of a 
grant of probate ofa Will alleged to havo been ere- 
cuted by the deceased Hinda; because in that caso 


—the object of the plaintiff is not to validate any spes 


sucsceasionis personal to him only, but personal to the 
reversion generally which the alleged Will affects, 

Bepin Behari Shaha v. Manoda Dasi, 6 O.W.N, 912 
referred to. 5 = 

1f matters.in issue in a certain probate proceediug 
were the same as those ina subsequent suit, and if 
the points were formulated and a detree was passed 
in the probate case, the parties are bound to that 
extent and cannot re-agitate the same questions in the 
subsequent suit. ` u i 

Therefore, a jadgment of the Probate Oourt, afirm- 
ed by the High Coart, deciding that the plaintiffs are 
not the next. reversioners to the estate of B is 
res judicata in a subsequent suit for declaration that 
the plaintiffs are the next reversioners to the estate. 

Kurrutulain v. Nuzbatuddocla, 88°C. 116 (P. 0.); 
10. L. J. 5045 2 A. L. J. 758; 15 M. L. J. 886; 7 Bom. 
L. R. 876,90. W. N. 938; 32 I. A. 244; Spencer v. 
Wiliams, L. R. 2 P. 280; 40 L. J. P. 45, 24 L. T. 518: 
1 W. R. 703, and Bars v Jackson, 1 Ph, 582; l4 D 
J. Ch. 433; 9 Jur, 609, followed. 

Appeal from tbe decree of the first Sub- 
Judge of Muzaffarpore, dated’ December 21, 
1907. 

Dr. Rash Behary Ghose, and Babu Buldev 
Narain Singh, for the Appellant. 

Babus Umakalt Mukherjee, Lachmi Narain 
Singh, and Jatindra Nath Bose, for the Re- 
spondents. 


Judgment.—tThis isan appealin a 
suit instituted by the plaintiffs-respondents 
to obtain a declaration that they are the 

next reversioners to the estate of the late 
Babu Bachu Singh accordingly to Hindu law.” 
The defendant Ist party, Ramnandan 
Pershad Singh, obtained probate of the Will 
of Bachu Singh about three years after the 
death of the alleged testator which event 
took place on the 12th November 1899. The 
probate proceedings were contested by three 
sets of caveators of. whom the present 
plaintiffs were the first. The District Judge 
.found that the plaintiffs had no locus stand? 
to oppose the grant, they not being the next 
_Teversioners of Bachu Singh, and the Will 
was thereupon proved withont further con. 
test. The decision of the District Judge was 
on appeal affirmed by this Court (Rampini 
and Mitra, JJ.,) on the 8th February 1905, 
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The defendant No. 1, Ramnandan, who may 
be described as tbe defendant, claimed to 
have been adopted by the deceased Bachu 
Singh so long ago as the year 1875, and he 
was called the adopted son or kartaputra of 
the deceased in the Will of Bachu Singh 
which bears date the 6th November 1899. 
The question of adoption, however, was not 
investigated in the probate case, but it has 
assumed importance in the present litigation 
because the plaintiffs cannot be the next 
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takers if the defendant was adopted by Bachu 
Singh as recited in his Will. 

Tbe Subordinate Judge has decreed the 
suit. The defendant, who is now represented 
by his widows, appeals. Four contentions, 
twoof law and two of fact, have been sub- 
mitted before this Court. It will be conve- 
nient to deal with the matters of fact, in 
the first place; and, to uaderstand the evi- 
dence a right, we have set forth the follow- 


ing table of descent:— 





Teatator (1874, 1878). 


BAL. 
ua } 
Bhim oe 
| 
| | 7 
| Deonarain Mathura Bhabey 
witnesses for | | 
plaintiffs. ; 
4 
l Hriday Parmanand 
Harlal (1835) E i 
- | 
Basti (1816) Basanti Dakha Sainbhu 
Plaintiffs Nos. 1 to i14 Plaintiff No. 16. Hargen (Hargid) 
. [ Dewan (1878) boing witness in 1874. 
š father of plaintiffs A 
i Nos. 1 to 3]. - va 
Haiman ` 
Nehal 
Pheku (1790) ` 
( 1 
a Pershad and Gazani (1816) 
| | 
A ; } g 
Rajkumar Sankardut (1835) 
Uditnarain Pardipnarain 
Bachu (alias Rupnarsin) Two daughters a se 


nnd widow (1874). 


I'he details in the table are admitted by 
both parties to a considerable extent. The 
veal issue, on the question of the genealogy 
of the plaintiffs, is whether Bhabey had a son 
Parmanand, and whether Parmanand was 
the ancestor of Basti (Basanti). Certain 
dates and persons are fixed by the suits and 
proceedings of the years specified in the 
table (within brackets). Thus in the year 
1790, Pbheku, the ancestor of Bachu, was the 
sett]ement-holder of the family property. 
If Bhabey had a son, Parmanand, the latter 
must have been born about the beginning of 


.the 18th Century. One hundred years later 


in the year 1816, there was a snit by Basti 
and other against Pershad and Gayani in 
which the genealogy now relied on by the 
plaintiffs was set up by Basti and his party 
in support of their claim to share of the 
family taluk Norman. That genealogy was 
not expressly denied by Pershad and Gayani 
but the suit failed on the plea of adverse 
possession. The judgment is as follows:— 
‘Whereas the plaintiffs have set up their 
claim to their share on the basis of the 
genealogical tree and the defendants deny 


Vol. VI] 
RAMNANDAN PROSAD U. SHEO PARSON SINGH. 
the 


their claim. In the course of hearing, 


plaintiffs adduced three witnesses to wit, Sri- 
-Kisban, Sheodyal Singh, and Chatur Narain.’ 


Although the said witnesses have stated 
that the plaintiffs and the defendants are re- 
lated to eachother. as cousins, but from their 
evidence it bas-not been proved that the 
plaintiffs were ever in- possession of their 
share. No witness deposed as to his personal 
knowledge of the extentof the share of the 
plaintifts. From’the plaint also it appears that 
the plaintiffs are very distantly related to 
thedefendants. Such being the case, 1 do 
hot believe the plaintiff's case. Therefore, it 
is ordered that-the suit be 


- struck off from the file and the under-men- 


nd 


tioned costs be'charged ‘to the plaintiffs.” 

; The litigation of 1816 based onthe hypothe- 
sis that tho parties were gottas (agnatic re- 
lation) of the same stock, raises a somewhat 


strong presumption that the genealogy pro- 


founded at that early date-was coriect, for, 


otherwise, it would have been categorically- 


denied. Parmanand, therefore, was presum- 


ably å member of the family of the plaintiffs. - 


It is true that his name is not to be found in 
the genealogy put forward inthesuitof 1834-5 
which was instituted by Harlal and -his 
brother against’ Sankardut and others for 
a stare of the same taluka (Narman). 
But tbe share of Parmanand had been 
lost as a result of the suit of 1816. and there 
was no necessity to specify the descendants 
of Bhabey through Parmanand. Harlal’s 
suit was dismissed on appeal: the decision 
does not effect tlie present plaintiffs. 

In theyear 1874, the two daughters of Pardip 
Narain sued ` Bachu who examined as his 
witness, one Hargen (Hargid). If the evi- 
dence-of this witness be admitted and believ- 
ed, the plaintiff’s position is clearly made out. 


: We shall divert to this maiter when we come 


to consider the oral evidence. 

In 1878, Dewan, the father of the plaintiffs 
Nos. 1-8, applied for the registration ot his 
name in respect of a share of taluka Narman. 
His claim was opposed by Bachu whose peti- 
tion is on the record. Bachu filed with his 
petition the genealogy of the year 1816 but 
only as far as Basti (Basanti) who was the 
plaintiff of that year. 


required in the circumstances. The case re- 


lated to possession, and the substantial de- 


fence of Bachu was that Dewan had “no pos- 
session over any portion of the property 
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dismissed and- 


This was all that was 
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fromthetime of the ancestor of theapplicant.”’ 
if the documentary evidence we have just 
examined be supplemented by the statements 


of the witnesses, it is highly probable that 


the plaintifts- are the next reversioners to 


_ theestateof Bachu and that conclusion is 


fortified by the view we take as to whether 
the defendant was adopted as a karta putra 
by the deceased. 

Among the witnesses are three of the plain- 
tiffs and some of the descendants ofBhein whose 
share 6 annas 8 gandas cannot be affected by 
the present litigation. The evidence has been 
placed before us. The genealogy and in parti. 
cular the descent of Basti from Parmanand 


and Bhabey is deposed to in no uncertain 


terms. The salient facts of agnatic relation- 


ship, residence in the same village, common 


mourning and common worship have been 
fully, spoken of. Nodoubt there are discre- 
pancies between the details given by some of 
the witnesses and the various tables of descent 


‘and it may be that some of the persons who 


communicated information tothe defendants 
derived their knowledge in part from the 
genealogy of 1816 :—An admission to that 
effect was made by one of the plaintiffs betore 


Ahe DistrictJudge in the probate proceedings: 


—but the witnesses must have been aware of 
the names of the-members of their family for 
the purpose of making the customary oifer- 
ing of cake and water. Among Behari 
Hindus such knowledge is extremely common 
if not indispensable. Weare unable to ac- 
cept the destructive criticism of the learned 
Vakil for the defendant-appellant on this 
part of the case. 

A copy of the deposition of Hargen (Hargid) 
in the suit of 1874 has been admitted sub- 
ject to objection. On consideration we think 
it must not weigh with usin the decision of 
this appeal. Although the witness has been 


- -proved aliunde to be a`member of the family 


of Bhabey through Permanand and although 
the deposition isnot a mere memorandum of 
the substance of the deposition given by the 
witness, the copy in question was taken from 
some paper-book of this Court and it was 
filed after the defendant had closed his case. 

The evidence onthe side of defendants ig 
not satisfactory. Mtsammai Ram Kishori, 


‘the junior widow of Bachu. repudiated the 


written statement filed on her behalf. The 


. performance of Sradha of Bachu by the de- 
_fendant-even if true does not prove much 


bad 
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seeing chat he is the nephew of the senior 
widow The defendanthimself made the most 
damas ing admissions in the witness box. ” He 
did net satisfactorily account for the delay in 
makil.g his application under the Probate and 
Administration Act; his story of being absent 
on pi grimage is obviously untrue. The deed 
of gift Exhibit V is inconsistent with the 
theo:y of adoption. 
fendant described himself as the son of his 
natural father Ramjalum in documents exe- 
cutud before he applied for probate is prac- 
ticelly conclusive against his claim to be the 
kartaputra of the deceased. The defendant 
wasa minor in 1875, and so could not have 
accepted the stafus of a karta putra. The 
witness Ram Lochan supports the cenealogy 
of 1816. The conduct of the defendant who 
leit the estate in the possession of the widow 
alter the death of Bachu is very insignificant. 
"The Subordinate Judge has examined the 
evidence at length and we may shortly say 
toat we think his conclusions are perfectly 
jastified. 

The question of fact must, therefore, be 
determined in favour of the plaintiffs, no 
other person having been shown to be more 
nearly related to the deceased. They are 
the next reversioners to the estate of Bachu 
and the deferdantis not his karta putra, 
Weare aware of the contrary conclasions 
arrived at in the probate litigation, but it has 
to be borne in mind that the present investi- 
gation has been exhaustive and mach light 
has been cast, on the difficulties involved, 
by the evidence on the subject of the 
alleged adoption of a karta putra by Bachu. 

We next come to the contentions of law, 
which are these: First, that a suit cannot 
be maintained for a bare declaration, possi- 
bly vain and infructuous, that a person is the 
‘reversionary heir of a Hinda, the declaration 
being such that, in itself, it would not entitle 
the plaintiff to any relief on the footing of 
that declaration; and, secondly, that the judg- 
ment of the District Judge affirmed by the 
High Court deciding that the plaintiffs are 
not the next reversioners to the estate of 
Bachu, is res judicata inasmuch as it was the 
decision of a Oourt of competent and ex- 
clusive jurisdiction on the same issue as is 
raised in the present suit. 

Viewed as an abstract proposition, the first 
argument of the learned Vakil for the de- 
fendant-appellant is perhaps sound, but it is 


The fact that the de- 


INDIAN CASES. 


otherwise on the facts of this case 
so far as it leads up to, and suppor 
plea embodied in the contention as 
cita. We shall consider it in the la 
Ti 42 of the Specific Relie: 
vides: Any person entitled to 
character, or to any right as to an: 
may institute a suit against any pe 
ing? or interested to deny, his tit 
character or right, and the Court 
discretion make therein a declar 
he is so entitled and the plaintif 
in’ „guch suit ask for any further 1 
“Provided that no Court shall 
suck declaration where the plain 
able toseek further relief than a 
clayation of title, omits to do so.” 
Now, the proviso does not sti 
way of the plaintiffs; they caunot 
further relief here, for they propos 
to the District Judge for revocati 
grant of probate under section d( 
of 1881. The substantial pray 
plaint has been amended in this 
place their intention beyond dout 
18, also, no question that this is 
which a Court might properly es 
discretion in favour of the plaintifi 
the Will of Bachu is seriously chalk 
forgéry involving a false claim of | 
dant to be the adopted son of th 
The plaintiffs have not a mere | 
interest such as was held to be i 
in the cases cited to us. As re 
they can apply for revocation of thi 
probate. Their object is to avert ; 
danger, and to have investigate 
there is yet time, the real char 
transaction which, they assert, n 
place, that is, the execution of the 
Bachu. This object is not to val: 


pes successtonzs personal to the plan 


bat personal to the reversion , 
which the Will affects. The pla 
this view of the matter, do not see 
prove their present. position, or toc 
any enjoyment of the estate, but t 
what they consider a fatal im 
which destroys all the reversionary 
They have a present interest, an 
been held by this Court thatsuch a: 
suffices to found an application und 
00--see Benin Bihari Shaha v. Man 
(1), (and the cases therein relied on 
(1) 6 O. W. N. 912. 
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We think, therefore, that the plaintiffs’ 
it would bo maintainable but for the bar 
res judicata. 


There remains the final argument on this ' 


ypeal. The Sabordinate Judge has held that 
e suit is not barred by section 13 of the 
rmer Code of Qivil Procedure. In our 
inion, however, the general principle must 


> applied. Ifthe matters in issue in the 
“obate proceedings were the same as those 


. the suit under appeal, and if the points 
ere formulated and a decree was passed in 
10 probate „case, the parties’ are now 


und to that extent and cannot re-agitate’ 


ie same questions. The second branch of 
ie contention is that the Probate Court, 
iit may be designated, cannot be compelled’ 
» decide again any issues which it has already 
acided, even though one of those issues was 
\erely incidental to,the determination of the 
gal character of the defendant and the 
tclum of the Will. 


The probate proceedings are before usin-” 


uding the jadgments and decrees of the 
istrict Judge and this Court. The Dis- 
ict Judge framed two issues on the 
9th March 1908, namely, (1) whether the 
bjectors have any locus stands to oppose the 


pplication for probate, and (2) whether the 


Vill propounded is the genuine duly executed 
Vill of Rup Narain Singh alias Bachu Singh 
eceased. That being so, the question can be 
onsidered in the manner explained by the 
'rivy Counoilin Nwab Akbari Begum Mirza 
Carrutulain, Bahadur v. Nawab Nusbati-ud- 
owla Abbas Hossein Khan (2):. “The rule 
n England is clear, that when once pro- 
ate in solemn form has been granted, no 
ne who has been cited, or who has taken 
martin the proceedings, or who was cognisant 
f them, can afterwards seek to have it can- 
elled”. [In re Pitamber Girdhar (3)]. The 
‘oneral rule was thus stated by Lord Penzance 
n Spencer v. Williams (4): “Now,ofone thing 
here is no doubt, and itis a pruciple which 
vas clearly laid down in Barrs v. Jackson 
5). that when a question of fact arises in this 
Jourt as to which of two persons is next-of- 
zin of a deceased, and is determined, and the 

(3) 88 C. 116; 9 C. W. N. 938; 1 0. L. J. 594, 2 A. 
nv 758; 15 M. L. J. 836; 7 Bom. L. R. 876;. 32 1. A. 

(3) 5 B. 638 at p. 641. 

lie R. 2 P. 290; 40 L. J.P. 45; 24 L. T. 518; 19 


W. R. 708 
(5) 1 Ph. Oh. R. 682; 14 L. J. Oh, 439; 9 Jur. 609. 
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same question is afterwards raised between 
“the same parties in any other Court, they may 
be estopped from proceeding in the latter 
suit. The decision in Barrs v. Jackson (5), 
was founded on a true principle, and support- 
ed by a sound judgment. If two parties have 
once, before a Court of competent jurisdiction, 
litigated any question of fact, and that ques- 
tion has been finally decided, it is not reason- 
able that either of them, in any other Court, 
should re-openit’’. The principle of mutuality 


“also avails he defendant, for if the District 


Judge and this Court ‘had held that the plain- 
tiffs-were the next reversioners, and if the 
Will had thereupon been contested, as to the 
factum of execution and the status of the 
defendant, the result would have been con- 
olusive, subject, perhaps, to review and not 
otherwise. 

“The decision in Arunmoyt Dasi v. Mohen- 
dra Nath Wadadar (6), has been relied on for 
the plaintiffs 1 in support of the proposition 
that “the only question which the Court (of 
probate) is called upon to dete: mine is whether 
the Willis true or not, aud thatit is not the 
province of the Court to determine any 
question of title with reference to the pro- 
perty covered by the Will”. But it was, also, 
held that: the general principles of res judicata, 
as enunciated in the English cases, were not 
affected in other respects. Here, the Will of 
Bachu has not been construed in order to as- 
certain any legal character, either of the 
plaintiffs or of the defendant. The issue de- 
cided by the District Judge and on appeal 
was whether the caveators (the present 
standi, that is, 
whether they were agnates of the deceased. 
It was held that they had failed to show an 
interest in tha estate of the testator. The 
caveators accepted the forum both original 
and appellate. The case was one of conten- 
tion (section 83, Act V of 1881), and even 
when the caveators were defeated on the issue 


~of locus stand{, they appealed against the decree 


of the District Judge, which granted probate, 
and not merely against the order finding that 
they: were not the next reversioners. The 
judgment now assailed is a judgment in rem 
and it cannot be disturbed by a suit involving 
the same issues. 

The second branch of the contention is 
scarcely less weighty. Supposing the plain- 


tiffs were to get a declaratory decree, as 
(6) 20 O. 888. 
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prayed, would not the District Judge be 
precluded from irying the issue whether the 
Will bhad been duly executed? He might say: 
“This Court has granted probate after a con- 
test. The estate isin the hands of the execu- 
tor. No reversionary interest subsists. The 
case does not come within any of the circum- 
stances constituting ‘just cause’ for revoca- 
tion as defined in section 50 of the Probate 
and Administration Act’. No legal machinery 
exists to compel such aCourt of Probate to 
accept the decision of another Civil Court on 
a matter already heard and determined by the 
former Oourt. The declaration in favour of 
the plaintiffs would be infructuous, or if 
accepted by the District Judge, as a basis 
of fresh proceedings, the defendant might 
again revive the question of locus stands and 
a third contest would ensue. 
We arrive at this conclusion with some 
‘regret, as the plaintiffs have the merits on 
their side. 
caveates in probate proceedings should under- 
standtheir responsibilities and the logical 
result of their action. 

The appeal is allowed. The suit is dismissed 
with costs here and heretofore. The defen- 
dant No. 2 will bear her own costs. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Cryin Rutz No. 4187 or 1°09. | 
a March 23, 1910. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
ABHOY CHURN GAIN—Petitioner 
teru | 


NABA KUMAR DUTT-—0OprrPosita PARTY. 

Decree absolute— Ho eclosure decree —Amendment of 
application for order absolute—Granting application ex 
parte—Irregular. i 

An amoudment of an application for an order ab- 
solute for foreclosure ought not to bo granted cx parte 
without notice to the judgment-debtor. 

Bibi Tusliman v. Harthar Mahto, 32 0. 258 (F. B.); 
Sudew Devi v. Sovaram Agarwalla,10C. W. N. 306; 
Abdul Sattar v. Satya Bhushan Das, 85 C. 767, 
rolied on. | 

If it is granted without such notice, the party 

affected is entitled to have the order discharged in 
un uppropriate proceeding, namely, by an_applica- 
tion under section 108, Civil Precedure Code, 1882, 
to set aside the order, or an application for review of 
judgment or an appeal. 


Rule against the order of the Munsif of 
Diamond Harbour, dated July 26, 1909. 
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Babus Golap Chandra Sarkar and Biswa 
Nath Bose, for the Petitioner. 

Babus Mahendra Nath Roy and Sashi 
Sikhor Bose, forthe Opposite Party. — 

Judgment.—wWe are invited in this 
Rule to set aside an orderof refusal of the 
Court below to review an order absolute for 
foreclosure of a mortgage made by it on the 
2nd December 1908 on the basis of a decree 
nist dated the 2nd May 1905. The applica- 
tion for order absolute was presented on the 
16th June 1908, and the decree-holder asked ` 
thereby for anorder absolute for sale of the 
mortgaged properties. Notices of the appli» ` 
cation were served on the judgment-debtors,. 
one of whom alone entered appearance. At- 
that stage, the decree-holder appears to have 
discovered that he was entitled to an order 
absolute for foreclosure and not for sale. 
Thereupon onthe 30th November’ 1908, he 
applied for leave to amend his application, 
this was allowed. The case was taken up for 
final disposal on the 2nd December. The judg- 
ment-debtor, Khiradhar Koyal, who alone had 
entered appearance, asked for an extension of 
time, but his prayer was refused on the. 
ground that the Court could not and shonld 
not extend the time prescribed by the decree - 
of this Court for payment of the mortgage- 
debt The order absolute was then drawn. 
up, but.by some oversight it stated merely 
thatthe judgment-debtor Khiradhar Kayal 
was debarred absolutely of allright to redeem 
the property mortgaged to Kedar Nath Raut; 
the order made no mention of its effect upon 
the rights of the other judgment-debtors, and 
it has been suggested before us that probably 
the Court overlooked at that stage that there’ 
were other judgment-debtors affected by the 
order, whatever may be the true explanation 
ofthe defective form of the order. On the, 
2nd January 1909, one of these judgment- 
debtors Abhoy Churn Gain, the petitioner 
before us, applied to the Court below for re- 
view of the order absolute on the ground / 
that no notice had been served upon him, that 
consequently the order absolute should 
be discharged and he should be given an 
This 
application was dismissed on the 26th July 
1909. The Court below held that notice of 
the original application was served upon the 
petitioner and that as the notice did not 
specifically state that the application was fo 
anorder absolute for sale, there was n 

j 
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reason to suppose that the judgment- 
debtor had. been misled.” We are now in- 
vited to set aside this order of the 26th July 
1509. ; 

It has been argued in support of the Rule, 
thatthe amendment of the application for 
order absolate ought not to have-been granted 

ex parte without the issue of a fresh notice 
“upon the absent judgment-debtors; on the 
other hand, it has- been contented by the 
learned Vakil who appears to show cause, 
that an order absolute may be made by a 
Court without the issue of any notice’ at all 
upon the judgment-debtors and that in this 
view itis not necessary to servea notice upon 
them of any application for amendment of 
the original application for order absolute. 
In our opinion, fresh notices ought to have 
“been issued upon the absent judgment-debtors 
of the application for amendment, the effect 
of which was to vary materially the relief 
which was sought by the decree-holder in 
his original application. It may be con- 
ceded that if an application for amendment 
of. this nature is granted without notice to 
“ the party affected thereby, the order is not 
void in the sense that it is not binding upon 
him, As was pointed out by this Court in 
the case of Sadho Misser v. Golab Singh (1), 
the effect of the grant of such an application 
for amendment, is not necessarily to vitiate 


` the order made so as to entitle the party 


affected thereby to ignore it or to have it 
vacated ina separate suit. Butit was ex- 
plained atthe same time that the party 
affected is entitled to have the order discharg- 
ad in anappropriate proceeding, namely, by 
an application under section 108 to set aside 
the order,or an application for review of Judg- 
ment or an appeal under section 540 of the 
(ode. That an order.of this description 
ought not to be made without notice to the 
party who- is-likely to be prejudiced thereby, 
is obvious from the decision, i2 Bibi Tasman 


v. Harihar Mahto (2); Sudeut ‘Devi 8. M. v.” 


` Sovaram Agarwalla (3) and Abdul Sattar v. 
Satya Bhushan Das (4). In these cases, 
orders made ex parte under sections 87, 89 or 
90 of the Transfer of Property Act were set 
aside inthe exercise of the inherent powers of . 
the Court, on the ground that such orders 


(1) 30. W. N. 876. 


(2) 82 0. 253 (F. BJ i Ni 
8) 100. W. N.306. ` Poe 
RES C. 787. 


ought not to have been made ex parte withont 
notice to the party affected thereby. The 
case before us is really much stronger, be- 
cause when an application is made for order 


“absolute for foreclosure, the Court is ex- 


pressly’ authorized to extend the time for 
payment; it is, therefore, desirable that 
the party against whom such an order is 
sought should be apprised of the application, 
so as to enable him to obtain an order for 
enlargement of time ifthereare good grounds. 
In our opinion, the order of the 2nd Decem- 
ber 1908 ought not to have been made 
by the Court below without notice to the 


_ absent judgment-debtors that the application 


for order absolute for sale had been convert- 
ed into an application for order absolute for 
foreclosure. 

The result, therefore, is that this Rale is 
made absolute and order of the 26th July 
1909 dismissing the application for review 
of judgment is set aside. We makethe order 
which ought to have been made by the 
Court below, namely, we grant the applica- 
tion for review and set aside the order of the 
2nd December 1908-only in so far as the pre- 
sent petitioner 1s concerned. The order 


- will stand in so far as it affects persons 


who. have not sought to assail it. There 
will be no order as to costs in this Court. 
Rule made absolute, 


a 
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(s. o. (1910) AL W. N. 143.) 
MADRAS HIGH COURT. 
Sgoonb OiviL Appar No. 451 or 1906. 
January 6, 1910. 

ETE Justice Miller and Mr. Justice 
Krishnaswamy Aiyer. 
KOLAKOTT KUNNAMBU AND UTHERS—- 
APPELLANTS 
1618146 
 KOTTAYATH KIZHAKKE KOVWILA.- 

- KATH KERALA VARMA VALIA 
RAJAH AVERGAL AND orHers— 
- RSSPONDENTS,. 

Malabar Larw—Baswatam, rvight—Documeni, constrigs 
eas kanom instrument it was stipulated that there - 
will be no objection to the land being held by the 
kaynavan or the anandravan as long ashe or they 
shall live. On its being contended that this created a 
saswatam right in the tarwad: Held, that the words 

as long as he or they shall live’ are not equivalent to 
‘as long as the tarwad exists’ and that there was no 
saswatam right oreated by the documont, 


~ 
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Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 868 of 1905, presented against the 
decree of the Court of the District Munasif 
of Kuttuparamba, in O. S. No. 338 of 1905, 
(0. S. No. 93 of 1904, dal ehon Munsif’s 
Court). 

_ Mr. J. L. Rosario, for the Na E 

Mr. T. Richmond, for the Respondents. 

Judgment. —The sentence which we 
are asked to construe as importing a perma- 
nent tenure is the following: — 

“There will be ro objection to the land 
being held by you and your Anandravans as 
long as you and your ananàravans shall live.” 
Tt might be difficult to refuse. to accede to 
the contention that the phrase, ` ‘you and your 
anandrarans’’, when used in deeds of trans- 
fer in Malabar, ordinarily implies an absolute 
transfer, but here we have this phrase quali- 
fied by the limitation “as long as you and 
your anandravans shall live.” and we have 
not been shown any authority for holding 
that this qualifying phrase ought to be 
understood as equivalvent to ‘as long as your 
tarwad exists. Weare, therefore, unable to 
say that the lower Oourts are wrong in 
refusing to admit a saswatam right in the 
defendants and we dismiss the appeal with 
costs. The time for redemption is extended 
to two months from this date. 

Appeal dismissed. 


(s. o. (1910) M. W. N. 143.) 

MADRAS HIGH COURT. 
OnimINAL Miscetvangous Pertrtion No. 280 
or 1909. 

January 19, 1910. 
Present:—ALr. Justice Abdur Rahim. 
Tur SESSIONS JUDGE, TANJORH— 
PETITIONER 
: VETSUS 
SUNDARA SINGH—Acovssp. 
Criminal Procedure Code (Act V of 1898), ss. 180, 
188—Dacorty committed in British India—Stolen pro- 
perty found in Native State—Natrve Indian British Sub- 
ject—Trial ina Britush Court—Certificate of Political 
Agent, necessity for. 
“Where a dacoity was committed in British territory 


and a Native Indian Britigh Subject was found in 
possession of stolen property, alleged to have been 


` stolen at the daccity,ina Native State and a charge 


under section 412 of the Indian Penal Code was. 


preferred against him: Held, that, though under 
gection 180 of the Code of Criminal Procedure, the 
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KN could ts tried at the place where th: 
was retained or where the theft or dacoity t 
yet under section 188 of the Code, a cer 
the Political Agent was necessary if the c 
to be tried in British India. A commitmer 
such certificate should be quashed. 


Application praying that, in the 
stances stated therein, the High Co 
be pleased to quagh the order of com 
(of the accused in S. O. No. 35 of 
the file of the Sessions Court of ‘ 
made by the 2nd Class Sub-Magis 
Kumbakonam in P. R. No. 10 of 190 

The Public Prosecutor, for the Crow 

Mr. P. R. Srintvasa Iyengar, for 
cused. 

Order.—What happened in t 
was that a dacoity was committed in 
territory and the accused, a Native 
Subject of His Majesty, was found 
session of property alleged to ha 
stolen at that dacoity, in the Pac 
State. He is charged with an offene 
section 412, Indian Penal Code, and 
tion 395, Indian Penal Code. Sect 
Criminal Procedure Code, no doubt. 
an offence such as that under secti 
Indian Penal Code, triable at the plac 
the property is retained or where the 
dacoity took place. 

But then section 188, Criminal Pi 
Code, enacts that if an offence is comm 
a Native Indian Subject of His Majest 
territory of a Native’ State and th: 
case here—he can be tried for such of 
a Court in British India only if the 
Agent ofthe State certifies that the 
ought to be tried in British India. T 
be no doubt that the general provi 
section 180, Criminal Procedure Ci 
governed by section 188, Criminal Pr 
Code. No such certificate has been c 
in this case. J, therefore, quash t 
mitment as recommended by the £ 
Judge. 

‘Commitment gu 
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MUTHU PAYAL V. NAGALINGASN. 


(s. c. (1910) ML W. N. 144.) 
MADRAS HIGH COURT. ' 
BROOND OU1viIt, Apprat No. 900 or 1907. 
January 26, 1910. 
Present:_—Sir Ralph Benson, Judge, and 
_ Mr. Jastice Krishnsawamy Aiyer. 
APLAU PAYAL aksa MUTHU NADAN 
: —-APPELLANT 


versus 
N AGALINGAM awp toe aaa EEEE 


pad 


Civi Prosedure Code (Act XIF of 1882), s. 526—- 


Appeal Giamissed for default—-Memorandum of objec- 
tidns—Costa- 

A memorandum of objections, filed under the old 
Civil Procedure Code, cannot be argued if the. 
appeal is dismissed for default. 

. Courts are not bound to allow costs when the 
momorandam of objections is dismissed owing to the 
appeal having been withdrawn or ja abaan for 
default. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Madura, East, 
in A. S.’ No: 111 of 1908, presented against 
the decree of the Court of the District Munsif 
of Mana Madura, in O. S. No. 302 of 1904, | 

Mr. 0.: V. Anantansrishna Iyer, for the 
Appellant. 

“Mesars. S. Srinivasa Atyangar and M. 
Nar ayanaswamt Iyer, for the Respondents. 

‘Judgment.—tThe appellant's Vakil 
says he has no instructions. The party does 

“hot appear. The second appeal is dismissed 
fór default with costs. 

“The second app2al having baen dismissed 
for default, the respondent presses his mə-` 
morandam of objections. It is admitted that 
such a memorandam under the old Code of 
Civil Procedure cannot be argued. Itis not 
a memorandum underRule 22 of Order XLI 
of thenew Code. InC.M. A. No. 124 of 1908, 
thequestion was not argued. We mast, there- 
fgre, disallow this mamorandam of objections: 
Bat the respondent says he is entitled to his 
costs on: the authority of Appeal Suit No.- 
203 of 1905. All that case decided was that 
the Court had jurisdiction to allow costs upon. 
such a memorandum: That case does not 
compel us to hold that the respondent in 


every such case is entitled to the costs of his- 


iiemorandum. In this case we are not satisfied 

we should allow costs on the memorandum. 

The memorandum of objection is dismissed. 
Appeal dismissed. 
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(s. o. (1910) M: W. N. 155.) 
MADRAS HIGH COURT. : 
Civit Kurr No. 63 or 1909. 
December 8, 1909. 
Present:—Mr, Justice Wallis. 

ADAPALA ADIVARAMMA—P uatstire 
versus 

RABALA RAMACHANDRA REDDY— 


DEFENDANT. i 

Defamation—Defamatory statement in afidavit- - 
~ Prinleged—Suit for damages—Maintainability. 

There is no difference betweon evidence givon in 
the box and the evidence on affidavit in that they are’ 
both absolutely privileged and no suit for damages 
will lie in respect- of evidence given therein. 


“ Baboo Ganesh Dutt Singh v. Magneeram Chordhury,, 


11 B. L. B 818 at 328; 17 W. R. 283, Dawkins v. Lord 
Rokeby, (1875) L. R 7 H. L 744; 45 L. J. Q. 
Nether., 
clift, L. R. 1 O. D. 540 at p. 545, followed, 

Mangaya v. Sasha Chetty, 11 M. 477; Weir’s Orl. 
Ral, Vol I p. 661, referred to. 


Mr. T. V. Seshagir Iyer, for the Plaintiff. 

Mr. V. Purushothama Naidu, for the Re- 
spondent, 

Judg ment.—This is an action for 
damages. 

The plaintiff was appointed guardian of. 
the person and'the defendant guardian of the 
porperty of the minor. Subsequently on the 
plaintiff’s application the defendant was 
removed from theguardianship of the property. 
He then preferred an appeal to this Court 
and applied for stay of execution and filed an 
affidavit in support of that application, In 
answer to that affidavit, the plaintiff filed ao 
counter-afiidavit and in answerto the counter. ' 
affidavit the defendant fiied a reply affidavit 
in which he made certain statements reflecting 
on the character of the plaintiff which, unless 
privileged, were undoubtedly defamatory and 


_ which for the purpose of this judgment must. 


be taken to have been made both falsely and 
maliciously. Even so, Iam of opinion that 
no civil action will lie. Itis laid down by 
the Privy Council in the case of Baboo 
Ganesh Dutt Singh v. Mangeeram Chowdhury 
(1) “that witnesses cannot be sued in 
a Civil Court for damages, in respect of 
evidence given by them upon oath in a 
judical proceeding.” Now there is no. 
difference in this respect, in my opinion, þe- 
tween evidence given in the box and the evi- 
dence on affidavit.- That this doctrine of 
absolute privilege applies to affidavits as well 
as to oral evidence is stated by Chief Baron 


(1) 11 B. I. B. 818 at p. 323; 17 W. R. 283, 
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Willy in the House of Lords, Dawkins v. 
Lord Rokeby (2) and Seaman v. Netherclift 
(3). It is laid down that it is almost impos- 
sible to conceive a statement in an affidavit 
which should not be privileged. Itis farther 
well settled that in order to protect the state- 
ment made by witnesses, it is not necessary 
that they should be absolutely relevant. It 
may be. that witnesses, who_ tender defa- 
matory statements in the box which have no 
earthly connection with the case, may not be 
privileged, But it cannot besaid that state- 
ments madein an affidavit, which was in 
answer to an affidavit made by the plaintiff 
reflecting upon the character of the plaintiff, 
were uiterly irrelevant to the proceeding. 
There has, no donbt, been a difference of view 
in the Courts in India more especially with 
regard to the question whether the statements 
by witnesses are absolutely privileged in a 
prosecution for defamation under the Penal 
Code. But the balance of authority in this 
Court appears to be that they are: and in any 
case, there is a very strong body of authority in 
this Court going to show that witnesses must 
be beld absolutely privileged in Civil action 
for defamation, I may refer to the judgment 
of Mr. Justice Shephard in Manjayu v. Sesha 
Ohetty (4) which recites and follows the deci- 
sion of the Privy Council in the case of 
Baboo Gannesh Dutt Singh v. Magneeram 
Chowdhry(1). I may also refer to the judgment 
of Mr. Jastice Subrahmania Iyer in the 
case which is reported in Weir’s Cr., Rul. 
Vol. I p. 561, though I think that was 
a criminal case. Mr. Seshagiri Iyer has 
also called our attention to the fact that this 
case is brought-on the Original Side of this 
Court and in the Presidency town, where, in 
a matter of this sort, the Common Law prevails. 
Apart from this, I think there is abundant 
authority that this suit is not maintainable 
and it must be accordingly dismissed with 
costs. 
Suit dismissed. 
(2) (1876) L. R.7 H. L. 74t; 45 L. J. Q. OB. 8; 

L. T. 196; 28 W. R. 931. 


` (3) L. R. 1 C. D. 540 at p. E45, 
(4) 11 M. 477. 
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(s. o. (1910) M. W. N. 159.) 
MADRAS HIGH COURT. 
April 12, 1910. 

Present:—Sir Arnold White, Kt., Chief Judge, 
Mr. Justice Miler and Mr. Justice 
Krishnaswamy Aiyer. 

In the matter of a HIGH COURT VAKIL. 

Legal Practitioners Act (XVIII of 1879), s 18— 
Pleader—Unprofessional conduct—Letters Patent, 3. 10. 


Where n Vakil acted as an agent forthe sale of a 
house and as such received some money, which ho 


~ used for his own purposes, without the consent of 


his principals: Held, that he abused his position and 
was guilty of unprofessional conduct, 


Rule, dated 24th March 1910, issued to 
a Vakil of the High Oourt calling upon him 
to show canse why he should not be suspend- 
ed or dismissed under section 10 of the 
Letters Patent for selling a house belonging 
to the defendants in U. 8. No. 192 of 1506 on 
the file of the High Court without their 
consent and appropriating to his own use 
without their authority a sam of Rs. 2,500 
received by him on their behalf as part of 
the purchase price of the said house. 

The Hon. the Advocate General :-— 

This matter arises out of an appeal from 
the original side heard by your Lordships, 
the Chief Justice and. Justice Abdur 
Rahim. The plaintiffs bronght the Ori- 
ginal Suit for specific performance of a 
contract of sale ofa house belonging to the 
defendants arranged through the Vakil for 
Rs. 3,500, and for which the plaintiffs paid 
to the Vakil Rs. 2,000 in February 1906 
and Rs. 500, in May 1906. The questions 
that arose for consideration in that case were, 
whether the Vakil had authority to negotiate 
for the sale and to receive the purchase- 
money. As regards both the points, the 
appellate Court held that he had no 
authority. Inthe course of his deposition, 
the Vakil said that he received the Rs. 2,500, 
and utilised the same in his Mica Mines. As 
a result of the finding of the appellate Court, 
the Vakil had no authority to retain and 
utilise the money and in this he is guilty of 
professional misconduct. 

The Vakil stated in his evidence that he 
had the authority to sell while the defendants 
denied that they gave him any power to sell 
or to receive the money. 


On the 2nd of July 1906, the defendants 
repudiated the contract and on the 20th of 


July 1906, a pro-note was executed to one 
Alvar Chetty for Rs. 2,500, in which the 


[oo 
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consideration is recited as the advance 
purchase money of this house [V. K. Iyer; 
J.—Does it not look like a case of making 
evidence for his own protection by the execn- 
tion of the pro-note after the sale went off? 
Otherwise one would expect the pro-note to 
be execntedin February, when the Rs 2,000 
was received. Is not the Vakil a relation 


of the defendants?]. Yes he is a rela- 
tion. He was asked to intercede in the 
partition of the defendants. Lr. K. 


Iyer, J—The defendants have given on 
satisfactory explanation for the depositing 
of the title-deeds with the vakil]. That 
circumstance is certainly in favour of the 
Vakil. The defendants admit having 
given the deeds to him but the ex- 
planation they gave that it was to make 8 
division of the rents is unworthy of oredit. 

[V. K. Iyer, J—For many months the 
defendants and their mother never troubled 
themselves about the title-deeds and such 
conduct is extraordinary]. So it can fairly 
be inferred that the Vakil had originally 
authority to sell or that his action was later 
on ratified ; bub the Vakil had no authority 
to utilise the amount. He executed a pro- 
note only in-Jnly 1906 and did not pay any 
interest from Febrnary to July. So the 
question is whether the Vakil was justified 
in retaining the money and if not whether he 
was guilty of professional misconduct ? 

[V. K. Iyer, J—What is the intention P 
Do you charge him with misappropriation ? 
What is the exact charge?] The charge is 
that he has used the money without the 
client’s consent thongh there was not the 
dishonest intention of not returning the 
amount, 


(V. K. Iver, J.—As between solicitor and 


client cannot the solicitor keep and use the 
amourittill the time came for paying the same 
back? | I submit not. 


[ V. K. Iyer, J—Suppose he pays it into . 


his bank account] [C. J., that is a vexed 
question}. In such cases there is no intention 
of appropriating. 


(V. K. Iyer, J.—Thie Bank may give in- l 


terest. Ont-fees are generally paid into the 
Bank and the interest i3 pocketed by the 
Vakil.] 

(0. J—That stands on a different footing. 
Ont-fees are out of pocket expenses but here 


the Vakil holds the sonk on Denari of his ’ 


client. 
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[V. K. Iyer, J.—Oat-fees are paid into the 
Vakil’s hand for expenses to be incurred 
hereafter. Can it be contended thatit is not 
the client’s money in the Vakil’s hands? | 

In auch a case usage views it as a deposit 
without interest. The Vuakilis in the posi- 
tion of a bailee and onght to take reasonable 
care. 

[V. K. Iyer, J —How far do you suggest 
dishonest intention in the present case} The 


. dishonesty consists “in utilising the clients 


money without their consent and even if he 
did obtain their consent he ought to have 
informed them of his embarrassed circum- 
stances having regard to his position as their 
relative and to the fact that he was not deal- 
ing at arm’s length. 

[V. K. Iyer, J.—Do you say he was acting 
asa Vakil or as a relative and friend in the 
matter of the sale of the house?| It is 
difficult to believe that the man was acting 
There is no suggestion of a com- 
mission for himand thereis no taxed bill of 
costsin England. _ 

[0. J.=Can a professional gentleman, who, 
we will assume, is guilty of professional 
misconduct, protect himself by saying that 
he acted in the capacity of a relation or soma 
such thing ?] The wording of the Letters 
Patent is wide enough to cover such cases. 

[V. K. Iyer, J.—Do you charge him in his 
professional öapacityP] { cannot say I could 
charge him as a Vakil. 


[0 J.—Is the sort of business as house- 
brokers, etc., that solicitors in England do P] 
akil that does such 
business. The Wakil may act as a conveyancer. 


` In the present case the negotiation was made 


in his capacity as a relative and not as a 
Vakil and even then he is guilty of improper 
conduct in not setting himself a higher stand- 
ard. Even if the Vakil were authorised to 
receive the money, he was not justified in 
believing that he had authority to use the 
same, though there was no intention on his 
part of permanent misappropriating. 


Mr. P. R. Sundra Iyer, for the Pleader- 
ship Board.—I would take up a few minntes of 
your Lordships’ time on behalf of the Vakils’ 
Association. If a Vakil acts inthe matter 
of selling, he has mo right to mixup the 
proceeds with his own-money. He is only 
an agent and unless he has express authority, 
he cannot use it. The question of guilt wili 
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depend upon his intention. Regarding out- 
fees, about which some discussion arose dur- 
ing the argument, I would say the usual 
impression amongst us is that we are debtors 
and we are acconnutable to the client even if 
tbe money was stolen. [The Advocate-Gene- 
ral (interrupting) I would certainly repudiate 
any responsibility if I had taken reasonable 
care. | Where the Vakil acts in a special 
matter he would nat be justified in using the 
amount without authority. 
, Mr. J. L. Rosario (for the Vakil).—After 
the observations that fell from the Bench, I 
should like to examine Alvar Chetty. 1 shall 
have to subpoena him. 
' {4, J—We do not say anything at pre- 
sont]. I take it 1 am to address on the 
question of my client's utilising the money. 
1 contend he had the express consent of the 
‘motherand the second defendant to retain 
the money and pay 12_per cent. interest. 

(0. J—What about the interest for the 
period from February to July?] The defen- 
dants would not be entitled to interest till the 
sale-deed was completed in July. 

[V. K. Iyer, J.—Is there any pretence that 
you were a stakeholder, the money was paid 
to you without any limitation ? You are only 
the agent of the defendants and you took 
ndvantage of your position to pocket the 
interest. | 

[O. J.—*The onus is heavy on you to prove 
that you had authority to utilise the amount. | 
That might be so, so far as any civil liability 
18 concerned, bab standing as I am in the 
position of almost an accused before your 
Lordships in the exercise of quas:-criminal 
jurisdiction, I snbmitthe onus is not so heavy. 
The mother and second defendant asked me 
to negotiate the sale. Their evidence to the 
contrary is disbelieved. My client deposes 
that he had their express authority to utilise 
the amount and my client cannot produce 
any farther testimony and it is afterall the 
evidence of interested parties on either side. 
My client could have protected himself by 
taking an express authority in writing and 
his not doing so may be nnbusiness-like 
verging even on impropriety of conduct. Bat 
I submit it can scarcely be criminal in the 
sense of his being guilty of professional 
miscondact. The express writing is only a 
self-protection and it cannot make a differ- 
ence if the Court can come to. the same 
conclusion otherwise; but if your Lordships 


_ INDIAN OASES. 


- [1910 


do not believe my client, then he has spoken . 
anuntrath in the witness box aud heis guilty 
of the graver charge of perjury for which 
your Lordships will be perfectly entitled to 
punish him under the powers of your dis- 
ciplinary jurisdiction. I submit that- my 
chent is not guilty of any moral delinquency 
so as to render him unfit for the exercise of 
his profession. 

Judgment.—for the purposes of 
the question with which.we have to deal to- 
day, we assume that the Vakil had authority 
from the lst and 2nd defendants in the suit 
to receive the purchase-money of the house 
on their behalf. 

The Vakil, who was called by the plaintiff 
as n witness at the hearing of. the snit, 
admitted that he had used the money for his 
own purposes. It is clear that the only justi- 
fication for his doing this would be an express 
authority from the parties on whose behalf 
he had received the money. He stated in his 
evidence that he had used the money for 
his own purposes with the consent of the 2nd 
defendant and the mother of defendants Nos. 
1 and 2. 

As regards the lst defendant, the Vakil 
stated that the lst defendant said the money 
was to remain with him. It had been settled 
that the sale proceeds were to to be invested 
with him. The lst defendant denied that he 
authorised the Vakil to retain any portion of 
the purchase-money. 

The Vakil having, as we assume, received 
the money on behalf of thelst and 2nd defen- 
dants, in our opinion, the onns lay, and lay 
heavily, on him to prove an authority from 
them to usethe money for his own purposes. 
We are opinion he has failed to discharge 
this onus. His story on the face of it is a° 
highly improbable one. We find it difficult to 
believe that he would not have taken from 
the defendants some written anthority 
empowering him to use their money for his 
own purposes, if such authority had in fact 
been given. 

Mr. Rosario asked that he might be given 
the opportunity of examining one Alvar 
Chetty, to whom a promissory-note for “the 
amount of the purchase money had_been 
given by the Vakil. In view of the fact that 
the promissory-note is dated five months after . 
the receipt of the money and after the sale 
had fallen through, we do not think we 
should derive assistance for the purpose of 
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-the.question we haveto deal with to-day from 
the evidence of Mr. Alwar Chetty. 

-4r. Rosario admitted that his client did 
not attempt. to obtain an express consent 
from the lst defendant for the using of the 

.money for his own purposes and we are not 
, satisfied he obtained. the consentof the 2nd 
defendant. , 

We are prepared to believe that the Vakil 
- had no intention toact dishonestly. In using 
the money he abused his position as an 
-agent, bnt in so doing he does not appear 


to have been acting in his capacity us Vakil.. 


-We think we are taking a lenient view in 
refraining from makingan order of suspension, 
but we have come to the conclusion that the 
requirements of the case will be met by, 
censuring a Vakilofthis Court, for his conduct 
in using the money of others, whom we have 
assumed for the purposes of to-day to be his 
principals,. for his own use without their 
authority. 


(s. o. (1910) M. W. N. 168 ) 
MADRAS HIGH COURT. 
< April 19, 1910. | 
-Preeent:— Sir Arnold White, Kt., Chief 
Justice, Mr. Justice Miller and Mr. Justice 
f Krishnaswami Aiyer. 
In the matter of TWO SE SOND GRADE 
PLEADERS. 

Legal Practitioners Act (XVII of i879), as. 12, 
13 and 14— Pleader- Unprofeasional conduct-~Meantng 
of ‘any other reasonable cause’—Lefters Patent, 8. 10—~ 
Ejusdem generis, principle of—Interpretation of 
statute—Marginal notes, value of. 

Where two pleaders became directors of a Provident 


Bociety, which was in no sense an undertaking for - 


the purposes of life-insurance in the ordinary 
acceptation of the term but was a means of furnishing 
profit to the directors by enabling those who go 
desired to gamble to become applicants to the 
Society: held, that they were gnil 
conduct -under section 18, cl. (f) of the Legal 
Practitioners Act. d 
' Per Miller, J—‘Any other reasonable causo’ must 
be given a wide meaning and must not be construed 
in a limited way on the principle of ejusdem generis. 

Per, Krishnasuams Iyer, J.—Dishonourable or 
dishonest conduct not in the discharge of profes- 
sional duty would fall within the purview of ‘rea- 
sonable canse’ in section 18. (The application of the 
doctrine of ejusdun generis considered), When a 
Vakil does that which involves dishonesty, it is for 
the interest of suitors that the Oourt should interpose 
nnd prevent a man‘guilty of such misconduct from 
acting as a-Vakil of the Conrt, 

-Value of marginal notes considered, 


of unprofessional . 


4 


Oase taken up under section 18 of Act 
XVIII of 1879. f 

The notice issued to the pleaders stated 
that the High Court has resolved to enquire 
under section 13 of Act XVIII of 1879 into the 
conduct of the pleadersin having jo ned the 
Board of Directors of the Circars Provident 
Fund Limited of Bapatla and into their con- 
nection with the affairs of that company. 
The pleadera were charged with misappropria- 
tion and falsification of accotints and were ao- 
quitted ón appeal to the High Court. Judg- 
ment in which has already appeared in 
ð Ind, Cas. 847;7 M.L. T. 299; 20 M. L. J, 
220; (1910) M. W. N. 65. . ; 
. Mr. J. L. Rosario, (for the Pleadershi p 
Board.) “On the facts there is no doubt that 
the company had for its object the swindling 
of the people and that the professional gentle- 
men lent their names to the farthering of an 
improper -concern. The present case falls 
under ol. (f) to section 13 and comes 
under ‘for other reasonable cause.’ See Jn 
the matter of a Pleader (1); In the motter of 
Ahsan Ali (2); Le Mesurier v. Wajid Hossain 
(3); In re A.Q. Ganapathy Sastry (4); “Tn 
the matter of the Petition of Muhammad 
Abdul Had (5); In the matter of Sashi Bhushan 
Sarbadhicary (6); In the matter of Parvathi 
Oharn (7); cl (f) cannot be confined to merely 
professional misconduct, Cl. (b) makes provi- 
sion forevery improper and fraudulentconduct 
in the discharge of professional duty and cl.(f), 
if it is to be given any meaning, must be con- 
strued to include other than professional mig- 
conduct. cf 

Mr. T. Rangachariar.— (for one of the plea- 
ders)——My client did not join it knowing it 
was a swindling concern.. He was prosecut- 
ed for cheating and for misappropriation and 
was acquitted.- It will be ti safe presumption 
to make that if there were other people cheat- 
ed they would have come forward. The sixth 
accused started the fund and was the real 
moving spirit. My client was really a pas- 
sive agent and only lent his name aga 


director, 
(1) 26 M. 448, 
(2) 5 A. L. J. 126, A. W., N. (1908) 70;7 Cr. L. J. 
= (8) 29 C. 880. 
4) 6M. L. T. 268; 19 M. L. J. 604; 8 Ind. Cas. B44, 
5) 29 A. 61; 8 A. L. J. 811; A W. N. (1906) 268. 
6) 29 A. 95; 17 M L. J. 7444. L. J. 34 9 Bom. 
L. R. 9; 11.C. W. N. 273; 5 C. L. J. 130; 2 M. L. T. 1. 
6 Cr. L-J. 168 ; 
(7) 17 A. 498. * 


> 
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[O. J.—No Director can escape liability by 
pleading ignorance]. 

No. That is only so far as civil liability is 
client might be guilty of 
recklessness in having lent his name to a 
swindling concern. 

[O. J—Your profession is a value and 
an asset to the company]. 

We hoped for the best bui we were griev- 
ously mistaken 

Coming to section 13 of the Act. Section 13 
ia confined only to cases of professional mis- 
conduct, I rely on the enumeration of the 
various clauses. in the section all relating 
purely to professional matters, on the limit- 


ation in cl. (6) of fraudulent and grossly im- 


proper conduct to the discharge of his profes- 
sional duty, and on the use of the word ‘other’ 
in ‘any other reasonable canse of cl. (f). 

‘Other’ means -similar to or relating to the 
profession, which is the essential part of 
every one of the previous clauses. Cl. (f) 
ought to be construed ejusdem generis with the 
previous clauses. I also draw your Lord- 
ship’s attention to the words 1 in the Letters 
Patent whicli are simply any reasonable cause’. 

"0O. J.—That there is an anamoly in that 
the High .Court have greater power to 
punish a High Conrt Vakil than to punish 
pleaders ? | 

T argue itis, in my favour, because though 
it bas been held to be capable of a wide inter- 
pretation, the exercise of the High Courts’ 
powers has. only been in professional mat- 
ters, 

[ Miller J.— What does professional conduct 
mean? |, 

[0. J. —Unprofessional conduct need not 
ba professional misconduct |. 

See In Re Quarry (8); In re Bashi Bhusan 
(6); Raja Rat Bhagwat Singh v. Devi Dayal 
Sahu (9); In re a Pleader (1); In re A. G. 
Ganapathi Sastri (4). In almost all 
the cases,. {ronble is taken to bring the 
matter under professional misconduct and 
I submit the misconduct in section 13 
must relate to the profession. I adopt the 
judgment of Ghose, J. in the case of In 
the matter of Purna Uhunder Pal Mukhtar-(10) 
as part of my argument. 


(8) 171. a. 300, 18 A 98, 

9) 5 A. L. J. 184; 12 O. W. N. 393; 85 0. 420; 10 
Ton I.R 230;7 0. L. J. 886; 18 M. L. J. 100; SM. 
L. W. dds 14 Bar. L, R. 49. 

(10) 27 C. 1028, 
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I also submit that where a pleader is 
thought to be eriminally guilty, the more 
advisable course would be that the usual 
criminal powers shoald be first invoked before 
the disciplinary jurisdiction is exercised; 
but I do not say the former is a condition pre- 
cedent or is bar to proceedings under the 
latter. 1 also submit that the High Court 
has granted permission to a good many 
Vakils to be Directors of companies having 
similar articles of association. 

[V. K. Iyer, J. —What is the rule under 
which the High Court granted the sanction 
and what is the section under which the rules 
were framed? | 

That is rule 28. The rules are framed 
under section 16 of the Act. 

(V. K. Iyer, ..—According to your con- 
struction of section 13, yon would contend 
that the rule is ultra vires because the High 
Court can only make rules consistent with 
the Act]. 

That will be so. 1 would also ask your 
Lordships to take into account that my client 
has not been practising ever since his convic- 
tion and that he has already suffered one 
month’s rigorous imprisonment, in passing any 
orders in the present proceedings. 


Mr. T. R. Ramachandra Iyer, (for another 
pleader). My client admits that his conduct 
in joining the concern was not justified. My 
client has only recently joined the profession. 
The moment he came to know it was not 
working properly, be sent in his resignation, 
My chent was merely a tool. The gravity of 
the charge against him will also be seen from 
the punishment meted ont tohim. My client 
was unprisoned till the rising of the Court 
while the other accused were sentenced to, 
substantial terms of imprisonment. 


. Judgment. 


White, C. J—In these proceedings two 
Second Grade Pleaders have been called upon 
to show canse why they should not be 
suspended or dismissed by reason of their” 
conduct in having joined the Board of 
Directors of the ‘Cireara Provident Fund 
Limited of Bapatla’ and in connection with 
the affairs of that company. The company is 
now in liquidation. One of the pleaders was 
the President of the company. I will refer to 
him as ‘the President.’ The other was as 
director. I will refer to him as ‘the Directoy.’ 
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two pleaders in connection with the affairs 
of the ċompany and they were convicted .of 
criminal breach of trast by the Sessions 
Judge of Guntur. On appealthese convictions 
were set aside.* There can, I think, be no 
question that the convictions could not be 
upheld. In appropriating to their own use the 
sums of money -which formed the subjoċt- 
matter of the charge of criminal breach of 
trust, the President and the Director did not 
exosed the rights which they had conferred 
upon themselves by the articles of associa- 
tion. In law the company wonld seem to 


“have consisted’ only of the seven signatories 


to the memorandum of association. 

The modus operands of the company is 
described in the judgment of Abdur Rahim, 
J., setting aside the conviccions: “The fund 
af the company was to consist of subserip- 
tions paid by persons who are called ‘patta- 
dars’ and also described as ‘subscribers’ or 
‘nominees’ or ‘diploma holders.’ The 
aubsoriptions payable were to be at the rate 
of Re. 1 a month and no subscription was to 
be paid after 53 payments or after the death 
of the person called ‘Darkhastdar’ or ‘ap- 
plicant.’ At the end of each year, half the 
amount of the money collected during the 
year. was to be distributed among the 
nominees’ of those ‘applicants’ who 
happened to die during that year in~propor- 
tion to the amount of money paid under each 
pattah subject to the maximam of Rs. 1,000. 
By rule 14 of the articles of association 8 
annas, out of every rupee subscribed was to 
go towards the bonus fund, while the re- 
roaining 8 annas-was to be dealt with ag 
follows :— 


Rs. A, 


, P 
Reserve fund ... . 0 2 0 

: Guaranteed fund up to 
Rs. 5,000 sa ww. O 0 8 
Charity fond .. - m. 00 6 
Commission to Agents we O 2 QO. 


The- rest, t.e., 3 annas out of each rupee 


will go towards the expenses of the company 


viz., office establishment, charges, printing 
charges etec., and towards the profits of the 
company, Company people, the vernacular 
word being ‘Oompany vary,’ Another rule 


# See 5 Ind. Oas. 847; 7 AL L. T. 299; 20 M. L. J 
220; (1010) M. W. N. 65 Ed, 
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(No. 10) provided that the first three rupees 
paid by a subscriber would be treated as 
entrance fee and not as subscription and this 
entrance fee will be appropriated by the 
Company people for expenses etc.; and shall 
not form part of the bonus which will be 
distributed. The object of the guarantee 
fund was to secure to the nominees at least 
twice the amount paid by the snbscribers 
This is the benefit which is promised in 
express words to the nominees or subscribers 
in the bonus which in no case is to fall short 
of twice the amount paid as subscriptions’ 
but which may extend up to Rs. 1,000. The 


‘applicant’ or ‘darkhastdar’ on whose death 


nlone his pattaday or nominee is to get the 
bonus that may fall to his lot,.need not be 
under any -particular age-limit, nor is any 
certificate required as to the state of his 
health nor need he bein any way related to 
the nominee so as to give the latter an 
insurableinterestin his life. A lucky pattadar, 
therefore, stands to win a prize of Rs. 1,000 
for paying ina few rupees, may be 12 or 
may be 53, but not exceeding fifty-three 
rupees, and in any case a puttedar whose 
darkhastdar happens to die before the com- 
pany is wound up is sure to get twice the 
amount subscribed. There is no proper pro- 


-vision for the profitable investment of the 


funds of the company and the company may 
go into liquidation whenever it chooses. 
Such a concern can only last so long’as there 
is an accession of new diploma-holders every 
year and a fair pruportion of the ‘applicants’ 
do not happen to die in the course of the 
year.” "The learned Judge observes: “As a 
business undertaking it hasno sound or stable 
financial basis and the so called Provident 
Fund appears to be more in the nature of a 
lottery than anything else.” 

Benson J.said: “There can be no doubt, I 
think, ‘that the so called Provident Fund with 
its hypocritical professions of philanthrophy 
and large promises of profit to all, was, from 
its very inception, a gambling concern 
cunningly devised to swindle the nnwary and 
ignorant.” 

In law, as I have said, the company con- 
sisted of the President and the six Directors, 
the seven signatories to the memorandum of 
association. There parties. by the articles of 
association made due provision for lining 
their own pockets so long as the company 
continued to do business. 
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Tt seems clear from the description of the 
modus operandi of the company to which I 
have referred and from the facts that the 
‘subscriptions were limited to 53 months, that 
the so-called reserve and guarantee funds 
wera wholly insufficient and that the com- 
pany’s guarantee, by which the liability of 
the company was limited, was altogether 
illusory, that sooner or later: the company was 
hound to find itself in a position in which it 
could not fulfil itsobligations. The prospectus 
atates that the gain resulting from increase 
in tLe number of subscribers is to the starters 
and not to the subscribers’? butit|lseems to me 
that the only thing, which could have kept 
the company alive for any substantial period, 
_,would have been a large increase in the 
number of subscribers each year. So far as 
the subscribers were concerned the under- 
taking was a pure gamble and the 
prospects of.success in the gamble were in 
direct ratio, to the badness of the life insw ed. 
If any intelligent person invested his money 
inthe concern, he can only have done soin 
the hope that the life which he had got 
insured in his favour was sufficiently bad to 
warrant the expectation that the company 
would ontlast the life. Lives were ‘insured’, 
if one can use such an expression, with: 
out regard to the age or health of the 
insured person and without any suggestion 
of an insurable interest i in the party in whose 
favour the insurance was effected. The 
prospectus of the company as a business 
statement is ridiculous. The memorandum 
of, association contains statements which 
are misleading, if not false. In paragraph 
2, it is stated that the number of the sub- 
scribers of the company shall for the present 
be 400. Presumably this statement is made 
for the purpose of section 37 of the Indian 


Companies Act, 1882, which requires that- 


ihe number of members with which the com- 
pany proposes to be registered should be 
stated. But the subscribers here mentioned 
pre not members of the company. They are 
the parties who are to have the benefit of the 
death of the insured persons or “applicants”, 
_- The.reference to the number of subscribers 
being 400 would seem to have been made 
either with the intention to mislead, or 
under misapprehension of the requirements 
of the law 


Paragraph 3 of ‘the memorandum of 


ot 
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association is false. The object of the com- 
pany is not as stated to afford to the sub- 
scribers an opportunity ofmaking some provi- 
sion for their families or friends at their 
death, but to enable the ‘subscriber,’ to 
benefit by the death of an ‘applicant. A 
reference to definitions 2 and 3 in the articles 
of association makes this clear. The excuse 
put forward by the President was that he 
had no knowledge of the working of the Fund 
and that he only consented to act on. the 
undertaking that the business should be 
managed by the 6th accused in the criminal 
proceedings. This cannot he accepted as an 
excuse, The value of the President as a 
figure-head, even assuming he was merely a 
figure-head, lay in the fact that he was a 
pleader and it was, no doubt, expected that 
this fact would help towards inspiring 
confidence in the public. If I took the view 
that the President had associated himeelf 
with this company with the intention of 
swindling the public, there would, in my 
opinion, be no alternative but to suspend him 
from practice altogether notwithstanding the 
fact that the criminal proceedings against 
him had proved abortive. At any rate for ` 
the purpose of the question now before us, I 
prefer to deal with this case on the footing 
that the President and the Director did not 
intend to cheat the public but that they knew 
or must be taken to have known that tkis so- 
called Provident Society was in no sense a 
Provident Socitey andin no sense an under- 
taking for the purposes of life insurance in 
the ordinary acceptation of the term, but 
that it was a means of furmshing profit to 
the directors by enabling those who so desir- 
ed to gamble in the lives of parties who were 
willing to become ‘applicants’ to the society. 
The action of the President andthe Director 
in associating themselyes with such a com- 
pany as directors to my mind is “reasonable 
cause’ for an order being made under section 
13 of the Legal Practitioners Act. As 
regards the question of law, which has been 
argued before.us as to the construction cf 
section 13 (F), T adhere to the view. which I 
took in In the matter of Ist Grade Pleader 
(11). In my opinion in the case of the 
President, an order of suspension should be 
made, I think we may take into consider- 
ation the fact that he has eee & sub- 


(11) 24 M. 17. 
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stantial term’ of imprisonment under the 
‘conviction which was set aside on appeal to 
this Court. I think we may also take into 
_ consideration the fact that in this Presidency 
at any rate so-called Provident Societies 
of the class we have had before us are’ by 
no means uncommon and that up to-now, 
this Court had not had occasion to mark’ its 
sense of the conduct of Legal Practitioners, 
“who, whilst keeping within the letter of the 
law, as it now stands, avail themselves of the 
law to work what are really gambling under- 
takings under the guise of limited companies 


which purport to be promoted for provident. 


‘or life assurance purposes. 

I would suspend the President for 3 
_ mohths from this date. 
- Asregards the Director his excuse is he 
merely lent his name. He received about 
Rs. 175 as profits in the first year, but: he 
resigned in the second year without claiming 
any profits. He has been put to heavy ex- 
pense in the criminal proceedings. I think 
his conduct in joining the company without 
sufficient enquiry was foolish’ and- reckless, 
but in all the circumstances I do not think 
we are called upon to make any order of 
suspension in his case. ` 

Miller, J.—The point of law is not without 
difficulty but on the whole I am able to 
accept the. conclusion that we have jurisdic- 
tion to make an.order in this case. In the 
first place, it is not clear to me that we ought 
not to read sections 12 and 18 together, - as 
‘containing the enumeration of the cases in 
which orders may be made for the suspension 
or removal of a pleader; if we do that, section 
13 (f), which closes the enimeration with 
the general words ‘for any other reasonable 
cause’, can be interpreted on the principle 
of ejusdem generis only if we find that the 
specifically enumerated cases can all be 
inoluded in one genus or category. (1908) 
Q. B. 385. 
ia not large enough to include the case of sec- 
tion-12 and we must seek for’ something 
larger, e. g. misconduct generally ; this would 
include the cases before us. 


. If as is suggested by section 14, the case 

of section 13 (a) is not a case of misconduct, 

it is difficult to apply the ejusdem generis 

principle at all. But in either case, the 

present cases are within the Act. If I am 

wrong in this view, still it seems to me pretty- 
Ta 
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clear that the intention of the legislature 
was to give to the High Court power of 
control over pleaders and mukhtare 
equivalent to those which are given by the 
Letters Patent; it seems unreasonable to 
suppose’ that the powers over the in- 
ferior classes of practitioners are in- 
tended to'be less extensive than those 
given over the superior classes unless there 
ig reason, and none is suggesfed, to think 
that the powers given by the Letters Patent 
were deemed to be too large. I think the 
use in section 13 (f) of the same words as are 
used in the “same connection in section 
10 of the Letters Patent is a strong indication 
that they were intended to have the same 
extent, and if that is so, itis unnecessary to 
callin any’ rule of construction to enable us 
toarrive at the meaning of the Legisla- 
ture. Ifwe give to the words ‘for any 
other reasonable cause’ the widest mean- 
ing they can bear in section 18, we cannot, l 
think, give them a meaning whichis wider 
having regard to the scope and purpose ot 
the Act, than was intended by the Legis- 
lature. ` 

The «ausdem generis principle is applied 
in construing a statute when you have to show 
a word which may havea general meaning 
wider than that which was intended by the 
Legislature (per Lord Halsbury in(1907) A. 
O. at p. 268) but I do not think that ig 
sohere. Ghose, J. in LeMesurser v. Wajid 
Hussuin (3) seems to hold himself cons- 
trained by the form, in which the Statute 
ia framed, to hold that the Legislature did 
notintend to give to the High Court the 
power which he considers is a power which 
ought to be given; but I do not think the 
form of the Statute isa very safe guidein 
this matter. It is easyto imagine reasons why 
the Legislature in framing sections 12 and 
13 of the Act of 1879, may have thought it 
well to give some enumeration of causes 
justifying the suspension or removal of a 
pleader although: the Letters Patent contain 
no such enumeration, but'it is not easy, and 
the form of the Statute does not compel us 
to hold, that the intention was to give the 
High Courts less extensive power over 
pleaders than over Advocates and Vakils. 


_ I think too there is much to be said for 
Mr. Rosario’s contention that clanses up to 
(c) notably (b), of section 13 exhaust the 


han 
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genus professional misconduct and conse- 
quently the words in clanse(f)must bereferred 
to a more extensive genus. I think we have 
jurisdiction to make an order in this case 
and on the merita I agree with the order 
proposed bythe learned Chief Justice. 
Krishnaswami Iyer, J—* * * * and an- 
other, both pleaders of the-2nd grade, were 
convicted of crimimal breaches of trust by 
the Sessions Judge of Guntur and acquitted 
on appeal by this Court. Notices were issued 
to them to show cause why they should not 
be dealt with under section 13 of the Legal 
Practioners Act. They have appeared by 
their Vakils. The first question raised for 


* consideration is whether clause (f) of section 


18 is confined to professional misconduct 
or may be interpreted so as to include any 
dishonest or dishonourable conduct whether 
or notin the discharge of professional duty. 
It must be admitted that the question is not 
free from difficalty. But having given to the 
matter my best consideration, I feel no hesi- 
tation in expressing my agreement with 
the learned Chief Justice. The question was 
considered in this Oourt in In the matter of a 
Pleader(1). The Chief Justice and Moore, J., 
expressed their concurrence in the view of 
the majority of the Oaleutta “High Court in 
Inthe matter of Purna Ohander Pal Mukhtar (10), 
whereit was held thatthe words “for any other 
reasonable causer. in clause (f) should not 
be given a restritted interpretation confining 
it to professional misconduct on the doctrine 
of ejusdem generis. The Calcutta Oourt 
re-afirmed its view after a more elaborate 
consideration in Le Mesurier v Wajid Hossain 
(3) in Full Bench; Mr. Justice Ghose dis- 
senting. In Inre Ganapathi Sastriand Krishna- 
swami Iyer (4), thesame view was taken by 
the Chief Justice and Benson, J. though 
having regard to the conclusion they arrived 
at upon the facts, it was unnecessary to decide 
the point. Mr, Justice Miller and Mr. Justice 
Sankaran Nair, however, reserved their 
opinion. Reference was made to several other 
cases in the course of the argument, but they 
have no bearing on the question under con- 
sideration. The decision in In re Wallace(12), 
In the Matter of a First Grade Pleader (11) 
and in the case of K. R. Ruma Chandra 
Tyer in re (18) turn upon the ground that 
acting as a snitor and using disrespectful 


12) (1868) L. R, 1 P. 0. 288. 
- (18) 18 M, L, J. 184; 3 M L. p, 287; 7 Cr, Ù. J, 838. 
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language towards it or guilty of contempt of 
Court is properly dealt withas a suitor and 
not as a legal practitioner. They donot help 
us in determining the meaning of clause (f) 
of section 13 of the Act. The decision in Jn re 
Quarry (8), on which some reliance was 
placed by the dissenting Calcutta Judge, Mr. 
Justice Ghose, was brought to our notice. But 
I amrunable to agree that the case is of ‘any 
assistance. There certain correspondence of a 
pleader with the opposite party to his former 
client was held by their Lordships of, the 
Privy Council to afford ample evidence’ that 
the pleader was in his professional capacity 
guilty of grave improprieties which amounted 
to reasonable cause for his suspension 
under section 13 of the unamended Act XVIII’ 
of 1879. Their Lordships had no occasion to 
consider whether dishonourable or dishonest 
conduct which was not in the discharge of 
professional duty would fall within the 
purview of “reasonoble cause” in section 13. 
In the matter of Parvathi Charan (7) related 
to the case of a Vakil of the High Court 
and In re Sarbadhikari (6) to that of an 
Advocate. Both these cases fell under the 
Letters Patent by which an Advocate or Vakil 
could be removed or suspended from practice 
“on reasonable cause.” The acts charged 
-against them were connected with the dis- 
charge of their professional duty. But having 
regard to the language of the Letters Patent 
no question could arise like the one with 
which we have to deal in the present case. 
The casein In the matter of Ahsan Als(2) was 
decided in favour of the pleader upon the 
facts. It was there held that he was the 
victim of a deception in withdrawing monies 
to one who personated the client and that 
when he afterwards negotiated with the 
client, on the mistake being discovered, for 
acceptance of a reduced sum in discharge of 
the liability, his conduct could not be said 
to have been grossly improper. These were 
nll the cases to which ourattention was invited 
It is clear that the Calcutta High Court in 
Full Bench with the exception of Mr. Justice 
Ghose and three learned J udges of this Court 
have expressed themselves in favour of the 
unrestricted interpretation of clause (f) of 
section 18. I have asked myself the question 
whetherthere is sufficient reason for a depar- 
ture from this trend of authority. The ela- 
borate judgment of Mr. Justice Hill in the 
Full Bench case Le Mesurier v. Wajid- Hog- 
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gain (3) covers nearly the whole -ground 
of the reasoning which mast determine the 
conclusion. I do not, therefere, think it is 
necessary to dwell in detail upon-the steps 
by which E have arrived at the same con- 
clusion. Bot having regard ta the importance 
of the question I have thought.it right 
to indicate in a few words what has 
inclined me to adopt the same view. The 
question must be answered with reference to 


the language of the Act apart from any, 
decisiong tn England, however . useful and - 
instructive they may be as, regards the ` 


principles on which the roles laid down by 
the Indian Legislature may be based. It seems 
difficult in the first place to limit el. (f) to 
professional misconduct because cl.. (b) deals 
with "grossly improper conduct” 
discharge of professional daty and it is not 
possible to name any species of professional 
misconduct tvhich does not fall within cl. (b) 
itself. If it 18 suggested that the misconduct 
referred to in clause (f) need not be ofa 
flagrant typo which the words “grossly 
improper conduct” indicate, L must confess 


that the division of asondat in clauses (b). 


and (f), into two species is altogether un- 
necessary and the object aimed at could have 
been achieved by the enactment of a single 
clause which would comprise both the classes 
of. misconduct. “Again it must be remarked 


that when-the Legislature intends to strike, 


at any species of professional misconduct by 
cl. (f) there is no point in selecting 
fraudulent and grossly improper conduct in 
the discharge of professional duty for special 
condemnation. The doctrine of ajusdem 
generis, which has been invoked for the limited 


interpretation of clause (f), is not of universal 


application. Hardcastle on Statutory Law 
quoting Anderson v. Anderson (14) makes the 
following remark: “ But the cjusdem generis 
role is one to be applied with caution and not 
pushed too far as is the case in many. 
decisions which treat it as automatically 
applicable and not as being, what it is, a mere 
presumption in the absence of other indica- 
tions of the intention of the Legislature and 


where the words are clearly wide in their, 
meaning they. ought not to be qualified on 


the ground of their association with other 
. words.” Cls. (a) to (e) of section 13 are not 


particular cases of one genus. | Hach of them. 


may well be. regarded as a group magi 
(14) (1805) 1 Q. B. 749. 


in the. 


_ with a distinct branch or subject by itself 


and in such a case the general words of cl. 
(f) cannot be controlled by the gjusdsm generis 
rule. Wilberforce on Statutes at page 195 
says: “that where the particular words exhaust 
a whole genus, the general words must refer 
a ~ larger genus.” Fenwick v. Schmaly 

In Maxwellon the Interpretation of Statutes, 


‘the idea J have sought to convey is pointed!y 


expr essed atpage 509: “The general principle 
in question appli.s only where the specific 
words are all of ihe same nature; where they- 
are of different wevera, the meaning of the 
general word remains unaffected: by its 
connection with them.” The learned author 
makes reference to two cases which illustrate 
the principles of the passages “above cited. 
In Regina v. Payne (16), it was held that 

‘any other article or thing” in the clause 
making it penal to convey to the prisoner 

‘any mask, dress or disguise of any letter or 
any other article or thing” included a crowbar 
because the words “disguise and “letter” ex- 
hausted the whole genera; and in. Regina v. Ed- 
mundsew (17), it was held that a warehouse a 
mile anda half distant, from a dwelling house 
was included in the words “other place” when 
search warrants were authorized for suspect- 
ed articles in “any dwelling house, out-house, 
garden or other place” on the ground that it 
was reasonable to suppose having, regard to, 
the preamble and general intention of the 
Statute that the warehouse was inthe con-.. 
templatoin of the Legislature as it was a very 
hkely place for the concealment against 
which the enactment was directed and a 
narrower construction would have restricted 
the effect, instead of promoting the object of 
the Act. Stroud in his Judicial Dictionary 
in the notes on the interpretation of the 
word “other”, qualifying a general word at 
the end of a series of particular words, 
observes: “It is perhaps impossible to lay 
down any workable rule to determine which 
of these interpretations the word should 
receive in any case not already covered by 
authority’ and classifies a number of cases 
under the head of unrestrictedly com- 

prehensive . interpretation in the sense of, 

‘every other sort or kind.” If we look at. 


(15) L. L. 3 0. P. 315; 87 L. J. 0. P. 78; 18 L. T. 27 
16 W. E. 481. 


(16) (1888) L. R. 1 P. 0. 27. 
(17) (1869) 2- Ellis & Ellis 77. 
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the lawin England and the history of the 


Legislation in India, itseems to me that the, 


larger interpretation of the phrase © for any 
other reasonable canse” is more in accordance 
withthe intention .of the Legislature. If a 
solicitor is convicted of a crime involving 
moral turpitude even though it has no 
connection with his professional duty he 
is liable to be sbrack off the rolls; Jn 
ve Weare (18): this rule corresponds 
to section 12 of the Legal Practition- 
ers Act. It is also the law in England, 
where the misconduct is in character criminal, 
though no indictment has been preferred or 
where a conviction has been quashed because 
the prisoner's issiongs were wrongly 
received in evidence or even where a solicitor 
has obtained a verdict of not guilty, that the 
solicitor may be punished by suspension or 
by striking off the roll. Cordery on Solicitors 
page 177. Inve Hill (19), where an attorney 
acted as a clerk tora firm of attorneys and 
' appropriated to his own use the balance of 
purchase-money which he received in the 
sale of certain property the Court suspended 
him for the misconduct in the exercise of its 
summary jurisdiction ‘though ib was not in 
his strictly professional character. Chief 
Justice Cockburn observed at p. 445: “When 
an attorney does that which involves dis- 
honesty, itis for the interest of suitors that 
the Court should interpose and prevent a nian 
guilty of such miscorduct from acting 
as an attorney of the Court. In this case if 
the delinquent had been proceeded against 
criminally upon the facts admitted by him, it 
is plain that he would have been convicted 


of embezzlement and upon that conviction’ 


being brought before us we should have been 
bound to act. Jf there had been a conflict of 
evidence upon the affidavits that might bea 
sufficient reason why the Court should not 
interfere until the conviction had taken 
place. But we have the person, against whom 
this application is made, admitting -the 
facte” Mr. Justice Blackburn said: “ In the 
present case I adhere io what I think is the 
effect of Re Blake (20) that although the 
misconduct is not directly or incidentally 
connected with his character as attorney 
still we must consider what effect that haa 


bal 


18) (1893) 20. B. 489. 

19) (1866) L. R. 3 Q. B. 444 

20) (1860) 8 Ellis and Ellis 84; 30 L.J. Q. B. 32; 
Jur, (N. 8.) 1243; 2 L. T. 420, E 


upon the question of a proper person to be 
an office of the Court.” If this be the law in 
England, what reason is there to suppose 
that a different standard is adoptedin India 
where there is more reason to guard the 
profession from the influx of questionable 
characters to- whose machinations a more 
ignorant clientele is certain to be exposed. 
The-Letters Patent of the High Courts were 
issued on the l4th May 1862 and they gave 


‘the High Courts unrestricted powers to 


remove or suspend from practice Advocates, 
Vakils and attorneys on reasonable cause., 
& phrase only to be interpreted in the light 
of English decisions. It has not been suggested 
that under the Letters Patent .an Advocate, 
Vakit or attorney is only liable to be dealt 
with for misconduct in the discharge of 
professional duty. To use the language of 
Lord Westbury in In re Wallace (12), “if 
an attorney be found guilty of moral 
delinquency in his private character’, he 
may be siruck off the roll under the Letters 
Patent. The amended Letters Patent were 


‘issued on the 28th of December 1865 Inthe 


same year Act XX of 1865 was passed, by sec- 
tion 15 of which it was enacted as follows:— 
“The High Courts may also after such 
inquiry as it may deem proper suspend and 
dismiss any pleader or mukthyar enrolled’ 
as aforesaid who shall be guilty of frandulent 
or grossly improper conduct in the discharge 
of his professional duty or for any other 
reasonable cause.” This section came up for 
consideration before Glover and Kemp, JJ., 
in In the matter of tha petition of Golab Khan 
(21). The learned Judges were of opinion 
that the words “for any other reasonable 
cause” referred tocasesotherthan professional 
misconduct; Golab Khan had been acquit-, 
ted of the charge of instigating a dacoity’ 
ngainst the opinion of the assessors. The 
High Court did not agree in the propriety 
of the verdict. Though no further action 
was taken against him in the Criminal case 
both the learned Judgés agreed ın striking the 
name of Golab Khan off the rolls. Act 
XVIII of 1879 reproduced in the third para. 
of section 13 the language of section 15 of the 
older Act and there is no reason to suppose, 
notwithstanding the addition of a clause about 
not taking instructions in any case exceptfrom 
the party on whose behalf the pleader is 


retained, that there was any change of inten. 
(21) 7 B. L. R.179; 16 W. B. Or. 16. 
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“tion on the part of the Legislature sọ as to 
curtail the power of the High Court in deal- 
ing with the misconduct of a pleader which 
was other than professional. By the amend- 
ment of 1896, a pumber of cases, which were 
penalised by section 36 of the Act, were 
brought in as cls. (e), (d) and (e) of section 13 
and the clause as to fraudulent or grossly 

- improper conduct in the discharge of profes- 

`; gional duty or any other reasonable cause 

was split up into two clauses, namely, (b) and 

(f) of the section. This manipulation on the 

part of the Legislature does not show any 


change of intention as regards the meaning of ' 


the phrase other reasonable cause.’ Itcan hard- 
ly be supposed that pleaders of subordinate 
Courts are intended to be dealt with more 
lightly than practitioners of the High Court. 
And the intention of the Legislature appears 
throughout to be consistent in giving a 
freehand to the High Courts in dealing with 
the delinquency of professional men. Jt was 


argued that section 14 ofthe Act which limits. 


‘the authority of subordinate Courts in the 
inquiry into the conduct of professional men 
to cases where they are charged with taking 
instructions except as aforesaid or with any 
sach misconduct as aforesaid indicates a 
‘limitation of the scope of clause (f) of section 
13. “The marginal notes to sections 13 and 14 
were also relied on. The noteto section 13 runs 
as follows:— Suspension and dismissal of 
pleaders and mukhttars guilty of unpro- 
fessional conduct.” And the note to section 14 
runs procedure when the charge of unpro- 
fessional conduct is brought in subordinate 
Courts or revenue offices.” It isto be observed 
in the first place that a marginal note cannot 
be exhaustive of the contents of thesection. “xs 
eit not a: mere abstract of the clause intended 
to catch the eye?” said James L.J.in Atlorney- 
General v. Great Hastern Railway Co.(22). In 
the next place marginal notes have not the 
authority of the Legislature like the body 
of the sections so as to justify the controlling 
of the meaning of the sections by the language 
of the notes. Sée Maxwell page 62 and 
‘Punardeo Narain. Singh v. Ram Sarup Roy (23). 
As regards the argument that the subordi- 
nate Courts have only a restricted power, it 
may be said that the Legislature so intended 
to restrict it while the scope of the enquiry 
of the High Court itself was left unfettered. 


(22) (1897) 11 Oh. D. 449 at p. 466. 
(28) 240. 858; 2 0, W. N. 677. 
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-This was the view taken in In the matter of 


the petitionof Golab Khan Mookhtear(21). It 
has also the support of the Privy Council in 
an observation in In the matter of Southekul 
Kishna Row (25). Sir James Hannen deli- 
vering the judgment of the -Judicial Com- 
mittee reads setcion 14 when it speaks of 
‘ any such misconduct” as referring to 
misconduct in the discharge of his professional 
duty and not to misconduct included in the 
phrase ‘any other reasonable cause.’ Mr. 
Justice Hill, who delivered the leading 
judgment in Lee Mesurier v, Wajid Hossain 
(3), expressed himself In the matter of 
Purna Ohander Pal (10) as inclined to take 
the view that taking instructions and mis- 


‘sconduct referred to in section 14 related to 


clauses- (a) and (b) respectively of section 18 of 
the Act. Ifthis view were correct it would 
follow that cases falling under clauses (c) to 
(e) as well asthose that come within clause 
(f) of section 13 would lie outside the purview 
of subordinate Courts to inquire into. It is 
unnecessary that I should express an opinion 
as to whether misconduct insection 14 should 
be understood in such a restricted sense. 
But it seems to be clear that there is no 
warrant for cutting down the meaning of 
the phrase’ for any other reasonable cause ” 
in the light of the circumstance that the 
authority of the subordinate Courts under 
section 13 is more restricted. Ihave, therefore, 
no hesitation in following the interpretation 
placed upon the clause in question by the 


learned Chief Justice. A different interpreta- 


tion would necessitate the conclusion that 
Rules 23 and 28 framed by the High Court 
authorizing refusal or removal of certificate 
for misconduct in any position of trust or 
responsibility and suspension of a pleader 
for carrying on a trade or business were 
ultra vires. Having determined the meaning 
of cl. (f) of section 13, I proceed to enquire 
whether the pleadera have rendered them- 
selves liable to punishment. It is unneces- 
sary to set out the facts here as they have 
been fully examined and dealt with by my bro- 
ther Abdur Rahim, J., in his judgment in the 
Criminal Appeal. Itis not seriously argued 
thatthe Circars Provident Fund started, ad- 
vertisedan dmanaged by the pleaders before us 
was anything but a snare to the ignorant and 
unwary public. The company was limited by 
guarantee in the ridiculous low sum of Rs. § 
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per head. There were no sbare-holders. 
The Directors who nambered seven constitut- 
ed the members of the company. They pro- 
mised by their prospectus, the preface to the 
articles of association and the notice on the 
back of the flyleaf, to each nominee, on the 
death of the applicant, at least- double the 
amount of the subscription, if the death 
occurred after the firat three months of the 
applicant joining the fund. Every one had 
his price which might range from two to 
fifteen times the subscription. The Bonus 
Fand each year available for distribution 
amongst the nominees of applicants dying in 
any year was made up only of eight annas 
out of every rupee received in the year after 
three months’ subscription of each set apart 
as entrance fees. Every applicant being 
bound to die sooner or later and speaking 
broadly there being an obligation to pay the 
nominee of the applicant at least four times 
each half rapee set apart for the bonus out 
of every rupee contributed, what was tlie 
source available for making up the dif- 
ference? 

The answer is, two aunas in each rupee 
contributed which constituted the Reserve 
Fand and six pies in each rupee so collected 
which constituted the Guarantee fund. The 
profit of the Directors of 3 annas inthe rupee 
would also be generously given up to make up 
the difference. But bow could five annas and 
a half out of each rupeee, if all the resources 
available were scraped together, meet the 
minimum liability in excess of the bonus of 
one rupee anda half of each rupee received 
as contribution. The company could be 
wound up at any time at the pleasure of the 

Directors. Let the working of the company 
be stopped any day and all the outstanding 
' nominees unpaid are bound to suffer loss; and 
yet the prospectus tells every person that by 
joining the fand he never stands to lose. There 
was a note under article 14 of the articles of 
association that the special term as to the 
minimum bonus of double the subscription 
' being made good out of profits was only to be 
- in force till the end of December 1905. But 
the provision was made permanent in 


February 1906. This was, of course, the bait: 


to intending subscribers. That the whole 
concern was a practical swindle it is impos- 
sible to gainsay. The lucky nominees of 
short-lived applicants had œ good game of 
lottery. So long as fresh subcribers joined in 
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progressive’ numbers the company might 
manage to stave off the evil day, and the 
new capital might pay off the old liability. 
But the concern wus doomed to failure, and 
the inevitable crash could not be long in com- 
ing. As it wasit came in about two years 
and a half though the number of subscribers 
stood at time at over 8,000, a flourishing 
position for any concern conducted on business 
principles. There was no loys sustained by 
the company, no untoward event had hap- 
pened. No speculation had failed and no in- 
vestments lost. Bat the number of subcribers 
did not go on increasing asrapidly as it was 
necessary for fresh capital to cover the old 
liabilities and keep up, the company’s at- 
tractiveness tothe gamblers on the lives of 
applicants. 

Mr. Ranagachariar for the lst accused had 
the courage to argue that the principles of 
the company were the sameas those of life 
insurance. Yes. There was one thing in 
common, namely, that sums of money were 
payable on the death of the insured. But an 
insurance company would be nothing but a 
frand if there was nota variablo premium de- 
pendant on the chance of each life and if the 
premium paid by the assured could never 
exceed the policy amount. What made 
failure inevitable from the inception was 
the principle of profit to all subscribers and 
loss to none with gain to the conductors. The 
rate of profit was exorbitant and no prospect 
of interest to be earned on investments could 
minimise the danger of failure, for only 2$ 
annas out of every rupee subscribed could be 
invested at 34 per cent. The accused have 
been rightly acquitted of criminal mis- 
appropriation of the company’s funds. They 
made no secret of their claim to the profit 
provided for by the articles. Every sub- 
scriber paid his dues with full knowledge 
that 3 annas in the rupee and the entrance 
feeof three months’ subscriptions after certain 
deductions would go into the pockets of the 
Directors. But the question is different as 


‘ regards the character of the concern itself. Tf 


it was bound to end in failure and to inflict 
grievous loss on the majority of subscribers. 
What isthe measure of the responsibility of 
those who ushered the company into existence 
and managed its affairsP We must here dis- 
criminate between the first and the second 
accused, Bapatla was the Head office of the 
Provident Fund. The second accused lived 
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and practised at Ongole. He was a pleader 
of about six months’ standing. In 1906 he 
got to know that it was. unprofessional 


to continue as a director of the fund. He. 


resigned his place and relinquished his profit 
of Rs. 600 for the year. 
stances it does not seem to me to be taking 
too favourable a view of his conduct to hold 
that when he joined the: Fand he did so 
without knowing or having reason to suggest 
that he was. associating himself with a 
nefarious concern, I agree with the learned 
Chief Justice that his recklessness in becom- 
“ jog.a director of the: Fund without sufficient’ 
enquiry as regards its charatter and inevit- 
able tendency to cause ruin may in view to 
the hardships. he has already undergone be 
dealt with by our merely pointing oub his 
error. As regards the first accused, how- 
ever, | am inclined to take a more serious 
view. of his conduct. I acquit him of a 
deliberate intention to deceive the public by 
misreprerentation of the financial possibilities 
of the enterprise. . I would even go further 
and assume in his favour that he did not 
definitely realize in his own mind what a 
large body of subscribers must inevitably be 
swindled out of their monies. But he was a 
graduate in arts He was a pleader of some 
years’ standing. He was the President of the 


Fond. He was intimately associated with its. 


working. It is impossible to believe that he 
had not abundant reason to know the true 
- character of the. business. When the 2nd 
accused .assignea his reason for withdrawal 
that it was unprofessional to be a director of 
the fund, the first had nothing to say on the 
subject though his attention was pointedly 
drawn to it. -Mr. Rangachariar asked us to 
believe that the lst accused was merely the 
dupe of Kondaliayudno. Iam unable to think 
g0. I have no doubt he was a willing party 
toascheme calculated to bring him profit at 


the expense of the ignorant public whom he. 


inveigled into the company’s meshes by 
representations which he must have known 
were impossible of fulfilment. We are told 
that no criminal charge of cheating has been: 
brought against him. But that does not oust 
our jurisdiction under the Act as I have 
already pointed out. I do not think that on 
the facts of the case, which have been fully 
thrashed out in a judicial trial though on a 
different charge, any useful purpose will be 
served in directing a fresh prosecution for 
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cheating as preparatory to proceedings under 
the Legal Practitioners Act, though as observ- 
ed by Chief Justice Cockbarn ina case of 
conflicting evidence in a matter of a criminal 
nature such a course would be expedient. L 
concur in holding that the Ist accused 18 
guilty of moral delinquency of such a charac- 
ter as to justify the sentence of three months’ 


. suspension proposed by the learned Chief 


Justice. 





CALCUTTA HIGH COURT. 
Crvit Rore No. 4140 or 1909. 
, March 30, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

SHAMAL DHONE DUTT—Perrtioner 

versus 

LAKHIMONT DEBI—Oppositrsa Party. 

Appeal—Interlocutory order-—Eaamination of account 
of Recewer-—De wee — Mortgage suit—~Preliminary decree 
made by appellate QGourt—Application for order absolute 
to be made where—-Receiver—Mortgagee appointed Re- 
ceiver of mortgaged property—His liability to account 
-—MMoneys received to be applied towards discharge of 
judgment-debt before order absolute made. 

An interlocutory order forthe examination of the 
accounts of a Receiver is not a decree and is not 
appealable. 

If the preliminary decree in a mortgage suit has 
been made in modification of an order of the 
Court of first instance by a-Court of Appeal, the ap- 


| plication - for an order absolute must be presented to 


the first Court and not to the Court of Appeal. 
~ Bheo Narasn v. Chums Lal, 28 A. 88, Ramdhani v. 
Lalst Singh, 31 A. 828; 6 A. L. J. 25; 3 Ind. Oas. 220 
and Venkata v. Thiagaraya, 23 M. 521, followed. 

Babu Prosad v. Kiiali Ram, A. W. N. (1906) 203; 
8 A. L. J. 828, dissented from. 

Where a mortgagee consents to act as Receiver of 
the mortgaged properties, in his suit to enforce the 
security, he is liable to account, and the sung if any 
received by him must be applied towards the dis- 
charge of the judgment-debt before he can obtain an 
order absolute for sale. 

Rule against the order of the Sub-Judge 
of Hooghly, dated October 2, 1909. 

Dr. Rash Behary Ghose and Babu Hira Lal 
Ohakravart:, for the Petitioner. 


Babos Tarit Mohun Das and Harendra 


‘Narain Mitra, for the Opposite Party. 


Judgment.—wWe are invited in this 
Rule to discharge an order made by the 
Court below in the course of proceedings 
upon an application for an order absolute, on 
the basis of a decree nisi made by this Court 
in the mortgage suit of Shamal Dhone Duté 


AS 


~ 
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v. Dakshimoni Debi (1). The suit to enforce 
the secarity was commenced on the 19th 
September 1905. On the 2nd February 1906, 
the plaintiff mortgagee applied for the ap- 
pointment of a receiver, and on that date the 
Court decided thatthe estate could not meet 
the cost of a paid receiver and ofhis establish- 
ment. The plaintiff was not particularly 
anxious to be in possession as a receiver, and 
one of the defendants strongly opposed his ap- 
pointment. But the Court was of opinion that 
the plaintiff would bea suitable person for 
appointment as receiver; he was thereupon 
nominated on condition that he should pay 
the expenses from the income, and deposit 
-the balance in Court, to be available after 
final disposal of the case. On the 16th Feb- 
ruary, the nomination of the plaintiff as re- 
ceiver was approved by the District Judge, 
and he was called upon to furnish security 
to the extent of Rs. 10,000. On the 20th 
February, the security was faornished, and 
the plaintiff was appointed receiver. On the 
29th March 1907; the decree nisi was made 
by the Court of first instance. Upon appeal 
that decree was varied by this Court, on the 
9th August, 1908. On the 24th July, 1909, 
the plaintiff applied to the Court below to 
have the decree nisë made absolute. One of 
the defendants objected onthe ground that the 
plaintiff as receiver had money in his hands, 
which must be applied towards tho satisfaction 
of the judgment-debt beforethe order abso- 
` Inte was passed. On the 2nd October 1909, 
` the Subordinate Judge appointed a Commis- 
sioner to examine the accountsof the receiver 


and held that the order absolute should not 


be made till the accounts had been examined. 
The decree-hulder thereupon obtained the 
Rule now under consideration, on the ground 
that he was entitled as a matter of right to an 
order absolute irrespective of the result of an 
enquiry into his accounts as receiver. This 
position has been strenuously contested on 
behalf of the judgment-debtor and we have 
further been invited by the learned Vakil for 
the opposite party to discharge the Rule on 
two other grounds, namely, first, that the 
order made by the Court below, is a decree 
within the meaning of the | ‘Civil Procedure 
Code” and appealable as sach, secondly, that 
the entire proceedings in the Court below 
‘have been without jurisdiction as the only 


Court competent to entertain au application 
(1) 38 C. 403; 2 Ind, Cus, 553. 
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for order absolute, is this Court which made | 
the decree nisi on appeal. Before we deal ` 
with the substantial question in controversy 
between the parties, itis necessary-to examine 
briefly the two grounds urged by the judg- 
ment-debtor. 

In so far as the first of these ona on is 
concerned there is, in our opinion, no founda- 
tion for it. The learned Vakil for the oppo- 
site party bas placed reliance upon the case 
of Pramatha Chandra Roy v. Khethra Mohan 
Ghose (2) to show that proceedings under 
section 89 of the “Transfer of Property 
Act” are in continuation of the original 
suit, and an appeal from an order absolute 
made under that section; lies under the 
provision of section 540 of the Code of 
1882, as an appeal from an original 
decree. This principle, however, which 
was also adopted in the case of Bechoo Singh 
v, Bichharam Sahu (3), has no applica- 
tion to the circumstances of the present case. 
It may be conceded that if an application for 
order absolute is granted or refused, the 
order is a decree within the meaning of the 
Code, and is appealable assuch. Buat no 
order of this description has been made by 
the Court below up to the present stage. 
The Subordinate Judge has merely made an 
interlocutory order for the examination of 
the accounts of the receiver. Such an order 


‘can, in no sense, be treated as an adjudication 


of any right, claim or defence set up. It is 
clear, therefore, that there is no force in the 
contention that the remedy of the decree- 
holder was by way of an appeal, and not of 
an application for revision. 

In so far as the second contention is con- 
cerned, itis, in our opinion, equally ground- 
jess. The learned Vakil for the opposite 
party has argued that under Order 34, Rule 
5, sub-rule 2, of the Oode of 1908, an applica- 
tion for order absolute must be presented to 
the Court which made the decree nisi 
sought to be made absolute and that conse- 
quently if the preliminary decree has been 
made in modification of the order of the Court 
of first instance by a Court of Appeal, the 
application for an order absolute must be 
presented to the Court of Appeal by which 
the decree was made. The learned Vakil 
has, however, conceded that his contention is 
opposed to the uniform practice of this Court 

(2) 29 g. 651. 
(3) 100. L. J. 01; 1 Ind, Cas. 877, 
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ever since 1€82, when the “Transfer of Pro- 
perty Act’? was passed. He has not also ‘dis- 
puted that his contention is opposed to the 
conses of Sheo Narain v. Ohunt Lul (4), 
Ram Dhani v, Lalit Singh (5) and Venkata 
Krishna Ayyar v. Thiagaraya Chetti (6). But 
be has suggested that these decisions are 
based on the view that an application for an 
order absolute is in the nature of an applicà- 
tion for execution of a decree [Oudh Behari v. 
Nageshar Lal (D, and Mallikarjunadu Seth 
v. Langamurli Pantulu (8)], a view which 
has never been adopted in this Court. 
[Altkunnissa v. Roop Lal Das (9), Charu 
Chandra Mitter v. Bhagirath- Pershad (10), 
and Beshoo Singh v. Bicharam Sahu (3).] 
We are unable to hold, however, that 
the conclusion of the Allahabad and Madras 
High Courts, namely, that an application for 
order absolute must be presented to the 
Court of first instance, although the prelimi- 
nary decree was made by the appellate 
Court, in reversal, modification or affirma- 


tion of the order of the original Oonrt, is. 


necessarily dependent upon the view that‘an 
application for order absolule is in the nature 
of an application“ for execution of a decree. 
That the view may be supported upon weighty 
reasons independent of any such consideration, 
is shown by the judgment of Mr. -Justice Sub- 
ramania-Ayar in Venkata Krishna Ayyar v. 
Thiagaryı Ohetti (6), where that learned 
Judge pointed ont that the decree of the ap- 
pellate Court must be taken tò be the decree 
which the Court of firet instance should have 
passed, if it had decided ‘the case correctly. 
If the correct decree had been duly passed 
by the Court of first instance, an appeal 
would have been needless and the application 
“for -an order absolute would have been made 
to that Court. We agree with the conclusion 
of the learned Judge that it woald be unreason- 

able to hold that the suit remained pending 
in the appellate Court, until the order absolute 
was passed;and that it would be more rational 
and convenient to hold that the proceedings 


of the appellate Court terminate with -its” 


decree, and that any further order, which the 
parties require in order to give effect to their 

(4) 28 A. 88. 

" (5) 81 A. 828; GA. L, J. 25; 2 Ind. Cas. 220. 

(6) 23 M. 521. 

(T) 13 À. 278. ` 

(8) 25 M, 244 at p. 278. 

(9) 26 0. 188. 

(10) 12 0. W. N. 1028, 
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rights as settled by the decree, should be 
obtained from the Court of first instance, on 
which would have devolved the duty of 
making such order, if a correct decree 
had been passed in the first instance. From 
this point of view, the class of cases, in which 
it has been ruled that an application for 
amendment of a decree of a Court of first 
instance, even. when sach decree has been 
merely affirmed by a Court of Appeal, should 
be made to the appellate and not the original 
Oourt, is easily distinguishable. [ Rameswar 
v. Bhaba Sundari (11) and Ayghore Kumar v. 
Mahamed Musa (12)]. It may be conceded 
that so far as question of the determination 
of the rights of the parties is concerned, the 
decree of the appellate-Court supersedes that 
of the Court of first instance which may 
in one sense be treated as merged init. Bunt 
there is no real inconsistency between the 
two positions, that in so far ns any alteration 
of the decree by way of amendment is con- 
cerned, so as to affect the rights of the par- 
ties, the alteration ought to be made by the 
Court of Appeal itself, while in so far as an 
application for order absolute is concerned, 
which merely gives finality to the decree, the 
appropriate Court to entertain it is the ori- 
ginal Court. If the contrary view were 
maintained,- considerable difficulties might 
To take one illustration, if 
upon an application for order absolate, the 
judgment-debtor pleaded that the decretal 
amount had been paid, and the judgment- 
debt satisfied, the Court of Appeal, if it enter- 
tained the application, would not have at 
ita disposal the machinery for investigation. 


“Moreover, if the enquiry was made and final 


orders passed by the Oourt of Appeal itself, 
would such an order be treated as an original 
order and ifso what would be the forum of 
appeal, if one was sought to be preferred 
against such decision P We are of opinion, 
therefore, that the interpretation, which has 
hitherto been accepted, is convenient .and 
is based upon a reasonable construction of 
the provisions of the law, and is also in ac- 
cordance with the policy on which the rules 
in sections 15 and 583 of the “Civil Pro- 
cedure Code,” of 1882, proceeded. We may 


further observe that the decision in Babu 


Prasad v. Khiali Rem (18), the only case, 
(11) 11 0. L. J. 81; 5 Ind. Gas, 304. 
-(12)110.L. J. 155; 9 Ind. Cas. 662. 
(13) A. WAN. (1906) 208; 8 A, L. J, 828, 
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which lends any support to the contention of 
the learned Vakil for the petitioner, does not 
deny the jurisdiction of the original Court to 
entertain an application for order absolute, 
but merely affirms the doctrine that the Court 
of appeal also has co-ordinate jurisdiction 
—a view which has been dissented from in 
Ram Dhani v, Lalit Singh (5). We must, 
therefore, overrule the second contention of 
the learned Vakil for the opposite party. 

We now proceed to con _ider the substantial 
question in controversy between the parties, 
namely, whether an order absolute ought to 
be made in favour of the mortgagee decree- 
holder till his acconnts as receiver have been 
taken. The learned Vakil for the petitioner 
has relied on the terms of the decree nzsi as 
made by this Court, in which no reference is 

made to the appointment of the plaintiff 
mortgagee as receiver of the mortgaged pro- 
perties and itis directed that if the defen- 
dant fail to pay the sum mentioned, on or 
before the 7th February 1969, the plaintiff 
will be entitled to sell the property hypothe- 
cated to bhim in the usual way. No doubt 
the decree ought to have been drawn up in 
the form explained in the case of Simmons v. 
Blandy (14). It was pointed out in this case 
that in a mortgage suit ‘in which a receiver 
of rents and profits has been appointed, the 
judgment ought to direct that in taking the 
account, the plaintiff should be charged with 
the amount (if anything) paid into Court by 
the receiver, and with such a sum as should 
be in the receiver’s hands, at the date of the 
certificate, and with such a sum (if any) as 
the plaintiff should submit to be charged 
with in respect of rents and profits to come 
into the receiver's hands prior to the order 
absolute. (Seealso Seton on Judgments, 5th 
Edition, Volume 3, page 2142). But although 
the decree in the present case has not been 
drawn up in this form, we are of opinion that 
this does not make any substantial difference 
in the positions of the parties. The mort- 
gagee as receiver has been in possession, 
and has received the profits of the property; 
without any stretch of language, he may be 
taken to have been paid that profit, in part 
satisfaction of the judgment-debt. The ques- 
tion, therefore, arises, what is the precise 
position of a mortgagee who consents to 
act as receiver of the mortgaged properties in 


(14) (1887) 1 Ch. 19; 66 L. J. Oh. 88; 75 L. ; 
ee ae si T. 648; 
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his suit to enforce the security? It may be 
pointed out that the receiver should ordinari- 
ly be -an indifferent person between the 
parties to the suit, one who has no pecuniary 
interest of his own, which might conflict with 
the duties of hisoffice [ Tripp v. The Ohord Ry. Oo. 
(15)]. The propriety of appointing the mort- 
gagee himself is extremely doubtful and in 
the present case, the plaintiff mortgagee who 
is a solicitor of this Court, would have acted 
prudently, if be had not yielded to the sug- 
gestion of the Subordinate Judge, and accept- 
ed the office of receiver, [Davis v. Barreti(16) J. 
But as he has accepted the office, he is 
liable to account, and the sums, if any re- 
ceived by him, must be applied towards the 
discharge of the judgment-debt before he 
can obtain an order absolute for sale. If the 
receiver was a stranger, according to the 
authorities in England, there would have been 
no embarassment to the mortgagee, because 
it has been held that inasmuch as the re- 
ceiver appointed by the Court, is appointed 
on behalf, and for the benefit, of all per- 
sous interested as parties to the action, if a 
losa arises from the default of a receiver go 
appointed, the estate must bear it as between 
the parties to the action, [Hutchinson v. Mas- 
sareene (17); “Daniell on Chancery Practice” 
"th Ed. Vol. 2, p. 1436]. But even this view 
has been controverted, and it has been main- 
tained that where a mortgagee got his 
own solicitor appointed as receiver, the 
mortgagee must bear any loss .cansed 
by the defaleation of the receiver so ap- 
pointed and the insufficiency of the securities. 
{Jones on Mortgages. Vol. 2, section 15374, 
Sarchan v. Mayo (18) and Merchant Bank v. 
Kent (19)]. Ib is not necessary for us, how- 
ever, to consider the liability of a mort-, 
gagee for the default of a receiver appointed 
at his instance and upon his nomination. 
But so far as the mortgagee himself is con- 
cerned, if he accepts the appointment of re- 
ceiver, there can, in our opinion, be no 
reasonable doubt that he is bound to ac- 
count for the profits actually received or 
which might with due diligence have been 
received by him. In fact, it has even been 
ruled (Land v. May (20)! thata mortgagee 
who sues for sale or foreclosure and subse- 
(15) (1853) 11 Hare 241; 68 Eng. Rep. 1264. 
(16 18 L J. Ch. 304 (17) 2 Ball & Beatty 55. 

oR (1892) 60 N. J. Eq. 288, 28 Atlantic 479. 


19) (1880) 5 N. W. 627. 
(20) (1904) 84 8. W. 489. 
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-quently obtains the appointment of a reoeiver 
pending litigation, i is chargeable as mortgagee 
in possession from the date of the possession 

.of the receiver, and is liable to account 
accordingly, though the contrary view. was 
taken in Oeniral Trust Oompany v. Worcester 
(21). But whatever the position may be 
if the receiver 18 & atranger, it 18 but jast 
that ‘if the mortgagee is himself the re- 
ceiver, the sums realized or realizable with 
ordinary diligence by him, should be set-off 
against the jadgmoert-debt. Inour opinion, 
upon no conceivable principle can we justify 
the accumulation of interest upon- the judg- 
ment-debt, while the mortgagee takes pos: 
session of the mortgaged properties, and re- 

_alizes its profits. The powers and duties of 
mortgagee, who has been appointed receiver _ 
of the. mortgaged property, were thus lucidly 
set forth in the case of- Bolles v. Duff (22): 
“His relations, claims and interest as to the 
property might have been and probably 
were urged against the fitness of his appoint- 
ment as receiver, but having been appoint- 
ed and having accepted such relations, 
claims and interest must not be permitted 
to interfere with his duties as receiver, or, 
with the purpose or interest for which he was 
appointed. His duty-as receiver clearly was 
to increase the surplas beyond what should be 
found dueto him as mortgagee by getting 
as large a rental as he could fom the trust 
property, and on his application tothe Court, 
as receiver, for authority to lease, it was his 
duty to lay before the Court all the informa- 
tion he had or could with reasonable diligence 
have acquired as to the situation and value of 

the trust property” [Alderson on Receivers 
section 436]. We must consequently affirm 
the order of the Court below in so far as it 
directs an exmination of the accounts of the 
rocveiver. It has been represented to us, how- 
ever, that the plaintiff might be needlessly 

harassed by a protracted examination of the 
accounts which, though regularly submitted 
to: the Court, have never been challenged. 

‘Fhe Court below will take this fact into 
consideration when the accounts are examin- 
ed. No doubt, the plaintiff might have pro- 
tected himself if he had taken care to have 
the accounts passed from time to time. On the 
other hand if it is true that the accounts, 
though duly filed and notified to the judg- 


(21) (1898) 90 Fed. 584. 
(22) $4 Barb. 215, 
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ment-debtors, have-never been seriously chal- 
lenged, @ presumption may very well arise 
in favour of their accuracy. We further 
direct that the examination of the accounts 
be‘ expedited so thatthe final orders upon 
the application for order absolute may he 
speedily passed. With these observations, 
we discharge the Rale with costs two gold 
mohurs. 
Rule discharged. 
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son, and one person alone. 


The section creates a special jurisdiction, but 


‘does not define the details ofthe mode in which 


that jurisdiction is to be exercised. The course to be 
adopted shonld bo suchas would do substantial jus- 
tice. 

It would be “noreasonable to include in such an 
enquiry the cases of persons who frequent different 
Courts as touts; bat the cases of persons who are 
alleged to work as toute in the same Court may be in- 
cluded in one enquiry. 
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Rue No, 4574 or 1909. 

We are invited in this Rule to discharge 
an order made under section 36 of the Legal 
Practitioners Act, 1879,as amended by the 
Legal Practitioners Act, 1896, by which the 
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name of the petitioner has been in- 
eluded in a list of touts. The proceed- 
ings in the Court below have been attacked 
on the ground of multifariousness under 
the following circumstances: The District 
Judge of Dacca, on the 31st July 1909, drew 
up a proceeding under the section, in 
which he recorded that he had reason to 
believe that the persons named in the list 
habitually acted as touts, and he called upon 
them to show cause why they should not be 
proclaimed as touts. A separate notice was 
served upon each of these persons. On the 
25th August, the petitioner filed a written 
statement and showed cause. On that vory 
date, written statements were filed on be- 
half of most of the other persons who had 
been called upon to show canse. On the 
8rd September, the District Judge directed 
that each of the objection cases was to be 
numbered and tried separately, and sum- 
monses were ordered to be issued on the wit- 
“ nesses named by the different persons. On 
the 17th September, the cases were taken up 
- for hearing. The pleaders and the makh- 
tears, who had appeared to give evidence in 
-support of the allegations that the persons 
called upon to show cause were habitual 
touts, prayed that their evidence might be 
regarded as applicable to all the cases, so that 
they might be saved from the harassment 
of separate examination and cross-examina- 
tion in the different proceedings. The 
District Judge acceded to this request. No 
objection was made to the procedure adopted 
by the persons who had been called upon to 
show cause. After the conclusion of the ex- 
amination of the witnesses who appeared in 
support ofthe enqniry directed by the Dis- 
trict Judge, the witnesses on behalf of the 
opposite parties were examined separately. 
The Judge took time to consider the matter 
and on the 25th September, 1909, delivered 
a judgment, in which he dealt with the 
case of each person separately, examining 
in detail the evidence for and against him. 
The result was that he directed the names 
of several persons to be included in the list 
of touts published under the section. On 
behalf of oneof these, Hari Churn Dey, the 
proceedings before the District Judge have 
now been assailed on the ground that they 
were multifarious and conducted in a manner 
unknown to legal procedure. It has further 
been contended that an order made under 
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these circumstances ought to be deemed as 
made without jurisdiction. and discharged 
on that ground. In support of this proposi- 
tion, reliance has been placed upon the cases 
of Smurthwatte v. Hannay & Oo. (1); Subrah- 
mania Ayyar v. King-Emperor (2); Sadlar v. G. 
W. R. Co., (8) and Gower v. Couldridge(4). It 
has been argued on the other hand, by the 
learned Deputy Legal Remembrancer, who 
has appeared to support the order of the 
District Judge, that the cases relied upon 
have no application ; that the procedure was 
perfectly regular ; and that, in any view, as 
no objection was taken in the Court below to 
the mode in which the enquiry was con- 
ducted, the objection, which is of an entirely 
technical character, ought not to be allowed 
to prevail, especially as there 18 no reason 
to suppose that the petitioner has, in any 
way, been prejudiced. The qnestion raised ` 
is one of some novelty and apparently of 
first impression, and. the validity -of the ob- 
jection must be determined with reference to 
the provisions of section 36 of the Legal 
Practitioners Act. 

The section provides, we quote so much 
only of itas applies to the case before us, 
that every District Judge, as regards his own 
Court and the Courts. subordinate to him, 
may frame and publish lists of persons, prov- 
ed to his satisfaction, by evidence of general 
repute or otherwise, habitually to act as touts, 
and may, from time to time, alter and amend 
such lists.. 

Sub-section (2) then lays down that the 
name of no person shall be included in any 
such list,-nuntil he shall have had ar op- 
portunity of showing cause against such in- 
clusion. It is manifest, therefore, that three 
elements are essential for the validity of thee 
proceedings. In the first place, the enquiry 
must be held by the District Judge ; and with 
reference to this point, it bas been ruled 
that the power of enquiry:or of obtaining 
evidence cannot be delegated to a Subordi- 
yate Court or officer [Jn the matter of Madhu 
Pershad(5); Inre PrasannaKnmar(6)and In re 
Chandi Charan Dey (7)]. In the second place, 

(1) (1894) A. C. 494, 63 L. J.Q. B. 787; 6 R. 299. 
71 L. T. 187; 43 W. R: 113; 7 Asp. M. O. 486. 

(2) 25 M. 61. 

(3) (1895) 2 Q B 688; (1896) A. C. 450, 65 L. J. 
Q. B. 462; 74 L. T. 561; 45 W. R. 51. 

(4) (1898) 1 Q. B- 348; 67 L. J. Q. B. 261. 


(5) 60 W. N. 289 
(6) 120. W. N. 843. (7) 120, W. N. 842. 
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the decision must be based upon legal evidence; 
so-that, as was ruled in the case of In re Sid- 
deshwar Boral (8), it is not competent to a 
` District Judge to act npon an unverified re- 
port from the Secretary of a Bar Associa- 
tion, though, as pointed ont by the Madras 
High Court in Baru Sahib v. District ' Judge 
of Madura (9), the Court may act upon affida- 
vita and need riot necessarily hear oral 
evidence. Inthe third place, no order is to be 
madg to the prejudice of any person until he 
has been afforded an opportunity to show 
“cause against the inclusion of his name in 
the list so that, as observed in the case of 
Inre Omar Bahadur (10); the Court should 
permit such person to give evidence in ‘re- 
buttal of the case made against him. If 
these elements are established, it is difficult 
to appreciate how the legality of the order 
can be challenged. It has been strenuously 
arcuzd, however, on behalf on the petitioner, 
that although no procedure is prescribed by 
section 36 for the conduct of the enquiry, yet 
upon general principles, an enquiry: which 
includes in its scope the case of more than 
one person, 18 open tothe objection of malti- 
fariousness, and is on that ground alune ille- 
gal, 
enqnity under section 36 must be confined to 
the case of one person, and one person 
alone. The learned Vakil for the petitioner 
- has concedéd that there is no authority 
which directly supports this proposition ; 
that asa matter of practice, enquiries under 
_ section 36 have been conducted against several 
persons’ simultaneously; and. that in the 
cases to be found in our reports, though the 
legality of orders under section 36 has been 
questioned on various grounds, no objection 
has apparently even been taken on the ground 
of multifarionsness. The learned Vakil for 
the petitioner has, however, suggested that 
although the objection now taken has never 
suggested itself to the profession before, it 
may, nevertheless, be well fonnded and he 
has pressed us to consider the matter as one 
of principle. 

Now, in the first place, it is quite clear 
that an enquiry under section 36 does not 
partake of the nature of a suit under the 
Civil Procedure Code orof s prosecution under 
the Criminal Procedure Code. The cases, there- 


(8) 4 C. W. N. 86. 
(9) 26 M. 596. ; 
(10) A. W. N. (1806) 107. 
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fore, upon which reliance has been placed, 
are of no assistance to the petitioner. For in- 
stance the case of Subrahmania v. King-Em- 
peror (2) merely rules that a Criminal trial, 
held in contravention of the express provi- 
sions of the Criminal Procedure Code as to 
the joinder of charges, must be treated as 
illegal, because conducted in a manner pro- 
hibited by the Code. Inthe same way, the 
‘case of Smurthwattev. Hannay & Co.(1) merely 
rules thatif ina Civil case, causes of action ure 
joined in a manner unwarrantable by any en- 
actment or rule, such joinder is more than an 
irregularity, because “it is the constitution of 
a suit ina way not authorized by law and 
the rules applicable to procedure’. These 
decisions, obviously, have no direct bearing 
upon the question raised before us. It has 
been suggested, however, that although the 
proceeding under section 36 of the Act of 
1379, may not be a snit within the mean- 
ing of the Civil Procedure Code or a pro- 
secution within the meaning of the Criminal 
Procedure Code, yet itis inthe nature of a 
miscellaneous proceeding so ihat under gec- 
tion 141 of the Civil Procedure Code of 1908, 
the procedure provided in regard to suitg 
must be followed in so far ds it can be made 
applicable, But this provision is clearly not 
conclusive, because even if it is assumed that 
an enquiry under section 36 of the Legal 
Practitioners Act is a miscellaneous proceeding 
_within the meaning of section 141-of the Civil 
Procedure Code, all that is laid down is 
that the procedure is to be identical with that 
followed in suits, in so far as it can be made 
applicable. Now there is obviously a funda- 
mental distinction between the enforcement 
by the plaintiff of his claim against one or 
more defendants and a determination by a 
Court of Justice that a certain individual is 
an undesirable person who ought not to be 
admitted into the precincts of the Court. 
“The Court in this matter exercises its dig- 
ciplinary powers and takes suitable action 
to exclude from the precincts of the 
Court people, who instead of earning’ an 
honest livelihood by legitimate means 
conduct themselves in such manner ag to 
obstruct justice and destroy the purity 
of ils administration. It would obviously be 
inappropriate to apply to an enquiry con- 
ducted for such a purpose any inelastic rule 
of procedure applicable to Civil snits or 
Criminal prosecutions. But, if any similar 
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rules are sought to be made applicable, 
-we must look to the reasons upon which 
the rules are based, and apply them in so 
far as those reasons justify their application. 
Now, what is the reason upon which the 
objection of multifarionsness is basedP It is 
not necessary to review the anthorities on 
the subjest, because an examination of them 
will show that it is utterly impracticable 
to frame any comprehensive formula by 
which we may determine, with unerring 
certainty, whether an objection on the ground 
of misjoinder or multifariousness is well 
taken in a particular case. But the prin- 
ciple deducible from the decisions is, that 
the propriety of the frame ofa suit or other 
proceeding must be decided with due regard 
to considerations of general convenience and 
the important object of advancing the ad- 
ministration of justice, by avoiding, on the 
one hand, the multiplicity of unnecessary 
litigation, and on the other hand, an im- 
` position of needless and oppressive expenses 
upon suitors. As was observed by Lord 
Chancellor Cottenham in Oumpbell v. Mackay 
(11), it is utterly impossible to lay down 
any rule applicable universally as to what 
constitutes multifariousness as an abstract 
proposition, and the Court mnst decide what 
is convenient in the particular circum- 
stances of the case, rather than attempt to lay 
down any absolute rule. On the one hand, 
8 party may be prejudiced, if the case against 
him is joined with the case against another, 
when the two cases areso entirely distinct 
and independent of each other that the 
proofs applicable to each, are liable to be 
confounded with each other and delay 
may be occasioned respecting matters ripe 
for hearing, by waiting for proofs: as to 
some other matter not ready for hearing. 
On the other hand, the enquiry may be need- 
lessly prolonged, and the same witnesses ex- 
amined and cross-examined repsatedly, be- 
cause the case against each person is conduct. 
ed separately. The essenceofthe matter is 
to determine, when the objection of multi- 
fariousness is interposed, whether the Court 
can accord fall aud substantial relief to all 
parties in interest without embarrassing the 
chances for defence. To putthe matter in 
another way, in dealing with this objection, 
the hoart myst. look particularly to conveni. 
ence ia the administration of justice, and if 


. (11) 1 Myl. & Or, 603; 7 Sim. 564. 
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this is accomplished by the mode of pro- 
cadure adopted, the objection of multifarions- 
ness will not lie, unless the course pursued 
is 80 injurious to one party as to muke it 
inequitable to accomplish the general con- 
venience at his expense. The first question 
to be determined is, is the procedure pro- 
posed, likely to reach the end aimed at, in 
a convenient way for all concerned? If the 
mode adopted does accomplish the end of 
convenience, the next question that arises is, 
is any one hurt. by it, or so injured as to 
make it unjast for the proceeding to be 
maintained in that form P If there is no 
such injury or prejudice, no valid exception 
can, be taken to the procedure. The rule is 
substantially one of convenience and if is to 
be applied or withheld according, as the 
parties would be best accommodated. The 
position, therefore, reduces itself to this. 
Section 36 of the Legal Practitioners Act 
creates a special jurisdiction, but does not 
define the details of the mode in which that 
jurisdiction is to be exercised. What course 
is the Court to pursue ? The obvious answer 
is, that the course to be adopted should be 
such as would do substantial justice to the 
parties brought before the Court. It is, 
therefore, impossible to lay down an inflexible 
rule, as we have been invited by the learned 
Vakil for the petitioners to do, that an en- 
quiry under section 36 cannot include within 
iis scope the case of more than one person. 
On the other hand, itis quite conceivable that 
if an enquiry is simultaneously conducted as 
to numerous parties who are alleged to work 
in different Courts, subordinate to the same 
District Judge, the parties may be sub- 
stantially prejudiced. For instance, it would 
be prima facie unreasonable to include within 
the scope of one enquiry the cases of persons 
who frequent different Subordinate Courts 
as touts and against whom entirely distinct 
sets of witnesses may have to be examined. 
In the case before us, however, the persons 
against whom proceedings were taken, were 
all alleged to work as tonts inthe Civil and 
Oriminal Courts at Dacca, and almost all the 
pleadersand mukhtears examined as witnesses 
spoke of the bnsiness of several of these 
persons as procuring legal workfor remunera- 
tion. Under such circumstances, it would have 
involved needless repetition if each witness 
had given his deposition separately against 
each person. It was sufficient protection to 
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the alleged touts that each was afforded a 
separate opportunity to cross-examine the 
witnesses. We are unable to hold, therefore, 
that the proceedings are open to objection 
on the ground that they were illegal because 
multifarious. 
, Itis worthy of note that there is another 
answer, equally. conclusive, to the validity of 
the argument‘on behalf. of the petitioner. 
Even if it be conceded “for a moment that 
_the proceedings are open to objection on the 
ground of multifarionsness, as the objection 
was not taken in the Court of first instance, 
it will not be entertained by a Court of ap- 
peal or of revision. 
Equity Pleadings, section 280, the ground, on 
' which the doctrine of multifariousness rests, 
is the inconvenience of mixing up in one pro- 
ceeding several distinct matters having nod 
necessary connection with each other, thus 
embarrassing the Court as well as the de- 
fendants, such objections. must obvionsly 
be taken at the earliest possible stage of the 
proceedings. To allow the objection at the 
appellate stage or in revision, instead of 
-being productive of convenience, would be 
productive of inconvenience, 
delay, for the same question that has been 
decided, would have to be re-litigated upon 
the same allegations and evidence. The 
objection, therefcre, when not taken in time 
must be deemed to have been abandoned or 
waived, but the position may be different, if 
the Court is satished that there has been 
failure of justice. On these grounds, it was 
ruled by this Conrt, in thecaseof Sarala Sundari 
Dasi v. Sarada Prasad sur(12), that section 578 
of the Civil Procedure Code of 1882, would 
cure an errorof misjoinder of causes of action, 
sunless such error had either affected the 
merits of the case or the jurisdiction of the 
Court.. The same view. has been subsequently 
affirmed by their Lordships of the Judicial 
Vomniittee in Lala Rup Narain v. Gopal Devi 
(13), On this ground also, the objection 
urged on behalf of the Jetiioner must be 
overruled as of an entirely technical and un- 
substantial character. 
We may further add that the revisional 
jurisdiction, which we are invited to exercise, 


fe 


(12) 2 0. L. J. 602. 


(13) 10 C.-L. J. 68 at p. 78; 18 C. W. N. 920;86 0 
780; 8 Ind. Cas. 382; 6 A. L° J 567; 5 M. L. T. 428; 11 
Bom. L. R. 883; 19 M. L. J. 648, 93 P. B. 1909; 86 I 
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18, as pointedoutin the casesofIn re Siddeshwar 
Boral (8), In re Medhoram(14)and In re Kedar 
Nath(15), of an exceptional character, and can- 
not be invoked except in the furtherance of 
justice. No doubt, as observed in the cases of 
Bute Khan v. Empror (16) and Man Singh v. 
Emperor (17), an order declaring n person 
tobe a tout is one which very seriously 
affects his character and prospects, and it is 
consequently competent to this Court to 
acrutinizean order of this description with 
the object of satisfying itselfthat there has 
been a compliance with the provisions of the 
law and that the person affected has been 
given fallopportunity of meeting the charge 
brought against him. But ‘hen the proceed- 
inga have been regularly conducted and the 
order is manifestly justified - -by the evidence, 
this Court wonld as a rule decline to interfere 
withit on any technical ground. In the case 
before us, we are satisfied that the pro- 
priety of the order against the petitioner 
cannot be successfully questioned on the 
merits, 

The result, therefore, is that this Rule 
must be discharged. 

RuLES Nos. 4575 to 4581 or 1909. 
It is conceded that the principle of onr 


_ decision in Rule No 4574 of 1909 is applicable 


to these cases. These Rules, therefore, must, 
also, be discharged. 
ules discharged. 
(14) 21 A. 181. 


(15) 3L A 59; A.W. N. (1908) 288; 6 A. Th J. 22, 
1 Ind. Cas 148. 

(16) 120 P. L. R. 1908; 20 P. W. R. 1909 Cr;3 
Ind. Cas. 882, 

(17) 115 P. L R. 1909; 28 P. W. R. 1909 Cr.; 11 
P. B. 1909 Cr.; 3 Ind. Cas. 977. 


ALLAHABAD HIGH COURT. 
SEGOND Civit Appeal No. 638 or 1909. 
April 21, 1910. 

Present:—Mr. Jastice Richards and 
Mr. Justice Tudball. 

SAHDEO RAI AND otasrs——Derexpayts— 
APPRBLLANTS 

: VEeTstis 
RAM SEWAK RAI AND OTHERS—- 

PLAINTIFFS AND DEFENDANTS8—RESPONDERTS, 

Hindu Law—Alienation—Antecedent debt—Sons 
liable unless the debt tainted with immorality—Res 
judicata between co-defendants— Moi tgage—Mortgaged 
property sold in execution of prior mortgage decree —~ 
Auction-purchaser re-selling it to the mortgagor—Sutt on 
subsequent morigage—Property not hable to be sold—~ 
Pleading—Finding of fact not challenged in the first 
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appellate Court cannot be agitated tn second appeal— 
Practice. 

The first Court fonnd certain facts against the 
appellants. They did not challenge it in the lower 
appellate Court: Held, that they could not challenge 
them in second appeal. 
~ The sons and grandsons of a Hindu are bound by 
the mortgage created by the father in lieu of ante- 
cedent debts which were not contracted for immoral 


purposes. 

In a anit brought by a prior mortgagee both the 
mortgagor and the subsequent mortgagee wore made 
parties. Certain issues were decided as botweon the 


rior mortgagee and the mortgagor. cue 
Held, that the issues could not be res judicata as 


between the mortgagor and the subsequent mortgagee ` 


in a suit brought by the subsequent morigageo on 
the strength of hia mortgage. — 

A suit was brought by a prior mortgagee and the 
subsequent mortgagee was made a party. Tho subse- 
quent mortgagee was given an opportunity to redeem 
the prior mortgagee but he failed todo so. The pro- 
perty was put to auction free from all incumbrancos 
and was purchased by a person who sold back the pro- 
perty to the hoirs of the mortgagor. Held, in a suit 
brought by the subseauent mortgagee, that the pro- 
sorry thas purchased by the mortgagor ceased to bo 
security for the mortgage-debtof the snbseqnent mort- 
cagee and was, therefore, not liable for that debt. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 25th 
of March, 1909 

The Hon'ble Mr. Abdul Magid (with him Mr. 
Gobind Prasad), for the Appellants. 

Mr. B. H..O’Oonor, (with him Mr. Balram 
Chandra Mukerjee), for the Respondents. 

Judgment.—tThis appeal arises out 
of asuit for sale brought on the basis of a 
mortgage, dated the 13th April 1891, which 
was executed by one Isri Rai for a sum of 
Rs, 499. The plaintiffs-respondents mada 
parties to this suit the present appellants, 
sons and grandsons of Tari Rai and Radha 
Kishen &c., the third set of defendants, 
persons who had a prior mortgage over & 
portion of the property now in suit. The 
other defendants are Ishri Rai and certaia 

subsequent mortgagees. It appears that the 
-prior mortgage of Radha Kissen was dated 
the 4th of January 1890. A snit was brought 
on that bond and a decree for sale obtained in 
1897 by the prior mortgagees. To that suit, 
the subsequent mortgagees, the plaintiffs- 
respondents, were made par*ies, They failed 
to redeem. The property was sold and pur- 
chased by theprior mortgagees. Subsequently 
to that, the auction-purchasers re-sold the pro- 
perty to the present defendants-appellants, 
ile song and grandsons of Isri Rai. The plain- 
“ iiffs-rcspondents sought to make this portion 
of the property, which was re-purchased from 
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the prior mortgagees, liable for the debt due 
on their bond. The present appellants 
urged in their defence, first, that this portion 
of the property purchased by them from the 
prior mortgagees was not liable for the plain- 
tiffs’ debt; secondly, that the family to 
which they belonged was a joint Hindu 
family andIsri Rai’s cousin was, therefore, a 
necessary party to the suit; thirdly, that Ismi - 
Rai was a man of immoral character and 
that be did not contract the loan for family 
necessily and they as sons and grandsons 
were not liable. It is to be noted that in 
paragraph 3 of the plaint, the plaintiffs 
distinctly allege that the mortgage was 
The 
Court of first instance decreed the claim and 
that decree was confirmed on appeal by the 
lower appellate Court. The defendants-ap- 
pellants now come to this Court in second 
appeal. They urge, first, that the lower ap- 
pellate Court is wrong in holding that the 
appellants cannot impugn the transaction un- 
less they can show that the debt was con- 
tracted for immoral purposes, secondly, that 
it was for the plaintiffs to prove that the 
debt was obtained for family necessity or to 
meet an antecedent debt, and, thirdly, tbat 
in the present case the debt was neither 
antecedent nor was it contracted for the 
benefit of the family. There -is a distinct 
finding in the judgment of the Court of 
first instance that the transfer was in lieu of 
antecedent debtgand that those debts were 
not contracted for immoral purposes. On 
appeal to the lower Court, the appellants did 
not challenge the finding of the Court of first 
instance that the transfer made was in lieu 
of antecedent debts. It is urged that there 
was no apecial issue on the point and the. 
parties did not go into evidenceatall. In our 
opinion the second issue framed in the case 
was broad enough tocover the point and the 
point was clearly before the first Court. The 
finding thereon is very clear and distinct. It 
was for the appellants to cuallenge the find- 
ing on appeal to the lower appellate Court 
and having failed to do so, they must be 
deemed to have accepted that finding. The 
lower appellate Court further held that the 
debis were not contracted for any immoral 
purpose whatsoever. This is a clear finding 
of fact which is binding onus. The sons 
and grandsons of Isri Rai are, therefore, 
bound by the mortgage created by Isri Rai in 
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that the transfer was ade. in lien of antece- 
dent debts, which debts were not contracted 
for immoral purposes. On the question of 
non-joinder of party, the lower appellate Court 
most distinctly found that Isri Rai and his 
cousin were separate and not joint. If this 
be correct, then there was no force in the plea 


of non-joinder. It is urged before us that the’ 


point is resjudicata by reason of the decision 


of the 2nd Jane 1897. That decision was. 


passed in a suit bronght by the prior mort- 
gagees to enforce their mortgage and the sons 
and grandsons of Isri Rai pleaded ‘that the 
family was joint.: The issne arose between 
the prior mortgagees on one side and the 
present appellants on the other side and 16 
was heldas between them that the family 


was joint and not separate at the date of the | 


prior mortgage. In the first place, the ques- 
tion in the formér suit was not in issue 
between the two sets of defendants and in 
the second place the issue in the present 
caseis whether cr not the family was joint 
not onthe date of the prior mortgage but 
on the 18th April . 1891 the date of the 
second mortgage. The points in issue in 
the two ‘suits were not the same and the 
rule of. res judicata cannot apply and 
we are bound by the finding of fact of 
the lower Court that on the date of the 
present mortgage the. family was separate. 
There remains one more point for decision. 
The appellants challenge the decree of the 
lower Court in so far as it has made that 


‘portion of the mortgaged property liable for 


the plaintiff's debt, which was sold in execu- 
tion of the decree obtained by the prior mort- 
gagees, was purchased by those mortgagees 


and subsequently re-sold to the present appel- - 
» lants. Itis quite clear that when this property 
was sold in execution of the former decree, the ` 


present plaintiffs had had an opportunity to 


redeem the prior mortgage and had failed to. 
The property was, therefore, sold 


take it. 
free of the burdens of both the mortgages. 
The precent plaintiffs and the, present appel- 
laxits lost all their interests in the property. 
It passed into the hands of a third party who 
took it free and unincumbered. In our opinion, 
neither the appellants nor the plaintiffs- 
respondents in the present suit had any 
subsisting interest in that property after the 
. date of sale. Therefore, when- the property 
was re-purchased by the sons of Isri Rai, they 
‘obtained it free of all incumbrances. We 
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have been referred to no rule of equity under 
which we ought to hold that the property 
having in this way returned to the representa- 
tives of the mortgagors, ib has again become 
in their hands security for the mortgage- 
debt. In our opinion, if is no longer liable 
for that debt, the security having been 
destroyed when the property was sold in 
execution of the decree obtained by the prior 
mortgagees. We allow the ‘appeal and 
modify the decree of the lower Court to this 
extent that the properties mentioned in 
paragraph 5 of the plaint will be excluded 
from the operation of the decree and the 
order for the sale thereof is set ‘aside. The 


_ parties will pay and receive costs throughout 


in proportion to failure and sueccéss and the 
costs in this Court will include fees on the 
higher scale. Weextend the time for pay- 
ment of the decretal amount up to the 21st 
of July 1910. 


Decree modified. 





ALLAHABAD HIGH COURT. 
Seconp Crvin Apprat No. 1128 org 1908. 
April 8, 1910. 
Present:—Mr. Justice Richards «-1 
3 Mr. Justice Tudball. 
ROHILKHAND axb KUMAON RAIL- 
| WAY— DEFENDANT —ÀPPELLANT 
VeETSUS i 
Babu JAGDAMBA SAHAI—-Prarntirr— 


RESPONDENT. 

Bals Act (IX of 1890), s. 75—Rohilkhand and 
KumaonRarlway Bye-laws, cl. 28—Consignment of goods 
—[033~~Liabslity of the Company—Bye-laws of the Com- 


‘pany, how far oeffective—Jurisdictton of the Company to 


enact bye-latos most favourable to themsel ves—Demand 
by the servants of the Company for the payment of the 


risk rate charges necessary to exonerate the Company 


from 
inter 86. 
The plaintif delivered a box to the defondant 
Railway Company for carriage to a particular destina- 
tion, Abthe time of booking the box, the plaintiff 
made a representation to the officer of the Company 
that the box contained articles. of the valne of about 
Rs. 1,000 and he wished that special care should bo 
taken to prevent the box or its contents from bcing 
injured by rain. He was asked the nature of tho 
contents and he showed a list of the contonts. The 
officer of the Company, however, failed to ask the 
plaintiff to pay increased rate of charges for tho risk: 
Held, that the declaration made by the plaintiff was a 
sufficient declaration within the meaning of soction 
75 and as the Railway Company did not require him 
to pay or engage to pay a percentage on the value of 
the contents of the box, the defendant Company 


liabulity—Consignor and  consignce—Rights 
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were not protetced by the provisions of section 75 of 
Act [X of 1880 

Great Indian Peninsular Railway v. Rai Seth Chand 
Aull, 19 B. 165, Robinson v. Great Western Railway 
Company, 34A L J C P. (N.8.) 2384, distinguished, 

Bo far as the bye-laws of a Railway Company render 
unnecessary the making of demand by the Railway 
Company from the owner of the goods to be carried, 
they are ultra vires The bye-laws cannot be con- 
sidered as amounting toa demand under section 75. 


Second appesl' from the decision of the 
2nd Additional Subordinate Judge of Aligarh, 
dated llth July 1908. 

Mr. IV. Wallach, (with him Mr. B. E. 
O'Conor), for tht’ Appellant. 

The Hon’ble Mr. Sunder Lal, for the Re- 
spondent. aa 

Judgment.—tThis appeal arises out 
of a suit in which the plaintif claimed 
Rs. 1,000, the value of the contents of a box, 
which he had delivered to the defendant Rail- 
way Company for carriage from Katgodam to 
Kasganj City Station. It appears that at the 
time of booking the box, the plaintiff made a 
representation to an officer of the Company 
that the box contained articles of the value 
of about Rs. 1,000 and he wished that special 
care should be taken to prevent the box or 
its contents from being injured by rain. He 
was asked the naturo of the contents and he 
showed a list of the contents. The de- 
fendants Railway Company contend that they 
are relieved from all the liability by virtue 
of the provisions.of section 75 of the Indian 
Railways Act, IA. of 1890, and clause 26 of 
the bye-laws of the defendant Company. 
Section 75 of the Railways Actis as follows:— 

l. When any articles mentioned in the 
second schedule are contained in any parcel 
or package delivered to a Railway adminis- 
tration for carriage by Railway and the 
value of such articles inthe parcel or package 
exceeds Rs. 100, the Railway administra- 
tion shall not be responsible for the loss, des- 
truction or deterioration of the parcel or 
package unless the person sending or deliver- 
ing the parcel or package to the adminintra- 
tion caused its value and contents to be declar- 
-ed or declared them at the time of the de- 
livery of the parcel or package for carriage 
by Railway, and,if so required by the adminis- 
tration, paid or engaged to pay a percentage 
on the value so declared by way of compensa- 
tion for increased risk. 

2. When any parcel or package, of which 
the value has been declared under sub-section 
(1), has been lost or destroyed or has 
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deteriorated, the compensation recoverable 
in respect of such loss. destruction or 
deterioration shall not exceed the value so 
declared and the burden of proving the value 
sa.declured to have been the true value shall, 
notwithstanding anything in the declara- 
tion, lie on the person claiming the com- 
pensation. 

3. .A Railway administration may make it 
a condition of carrying s parcel declared to 
contain any article mentioned in the , second 
schedule that a Railway servant autHorized 
in this behalf has been satistied by °‘exmina- 


tion'or otherwise that the parcel actually 


contains the articles declared to be therein.” 
Clause 26 of the bye-laws is as follows:— 
“The Railway Company is not responsible 
for the loss, destruction or deterioration of ‘any 
luggage or property belonging to or in charge 
of a passenger unless a Railway servant has 
booked and givena receipt therefor”. Then 
follows an enumeration of the articles. The 
bye-law then proceeds:— “When the value of 
such articles exceeds Rs. 100, unless the 
value and nature of such articles or the 
parcel or package containing the same, 
shall have been declared by the sender, and 
an insurance rate or compensation for increas- 
ed risk ove. and above the Railway charge 
for carriage shall have been raid to and 
accepted by some person duly’ authorized to 
receive the same on behalf of the Company, 


- and who had satisfied himself by examination 


or otherwise that the parcel actually con- 
tains the articles declared to be therein.” 
So far as section 75 of the the Railways Act 
is concerned, it is admitted that the officials 
of the defendant Company never made any 
demand on the plaintiff to pay any percentage 
over and above the ordinary Railway charges 
for carriage of the goods. Tt is contended on 
behalf of the appellants Company that not- - 
withstanding that no such demand was 
made, they are protected by section 75, be- 
cause the declaration that was made by 
the plaintiff was not made witha view to 
insurance, and reliance is placed on the case 
of the Great Indian Peninsular Railway v. 
Rai Seth Chand Mull (1). We may point 
out at once that in this decision the provi- 
sions of a different Act were being construed. 
Section 11 of Act IV of 1879, although a 
corresponding section to section 75, differs in 
an important particular. It has no provision 

(1) 19 B. 166 
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requiring the Railway company to demand 
the percéntage ‘and it expressly provides 
that the carrier is not Hable for loss unless 


“not only isa declaration made ‘but the increas- 


ed charge or an engagement to pay such 
charge has actually been paid or entered into 
by the owner of goods and accepted by the 
Railway ‘servant who must be specially 
authorized in that: behalf. In that case, 
reliance was placed on the decision in the 
case of Robinson v. Great Western Railway 
Company 2). A referenca to this last men- 
tioned case shows that the Court was referr- 
ing to an entirely different set of cir- 
cumstances. There the plaintiff was suing the 
Railway Company for refusing to carry his 
horas. The Railway Company refused to carry 
the horse because they knew it was of a 
greater value than £50. Tho plaintiff, so far 
from relying on any declaration made by him 
of the value of the horse, expressly stated that 
he never intended to make any declaration at 
all as to the value. Tho plaintiff in that case 
was insisting that the Railway Company 
could not refuse to carry his horse even 
though it were valued for more than £50 and 
that he was not ready and willing to pay the 
insurance. In our opinion, as found by the 
lower Court, the déclaration made by the 
plaintiff was a sufficient declaration within 
the meaning of section 75, and asthe Rail- 
way Company did not require him to pay or 
engage to pay a percentage on the value of 
the contents of the box, the defendants Rail- 
way Company are not protected by the pro- 
visions of section 75. The next point is 
whether the defendants are protected by the 
provisions of clause 26 of the bye-laws to 
which we have already referred., When the 
goods were booked, a receipt was handed to 
the plaintiff which contains in a note at the 
foot the conditions on which the luggage is 
carried (see the notice on the back of the 
ticket, the time bills and the: general rules 
and regulations of the Company). A number 
of conditions are mentioned on the back. No. 3 
is as follows:— ‘The Railways, over which 
luggage is carried, are not in an way re- 
sponsible for loss of or injury to any of the 
articles mentioned in the second Schedule of 
the: Indian Railways Act, 1890, except as 
provided for insection 75 of that Act and all 
luggage is carried on the terms and condi- 


tions prescribed in the said Act.” It will be 
(2) 84 L. J. C. P. (nca) 234.. l 
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seen at once that this condition expressly 


alleges that the contract between the parties 


is as provided by section 75 and we have 
already held that under the circumstances of 
the present case, section 55 is no defence. The 


- appellants,’ however, argued that a reference 


on the face of the receipt to time bills and 
the ‘general rales of the Company fastens the 
plaintiff with the conditions in accordance 
with section 26 of the bye-laws. This con- 
tention is in itself most unreasonable, hav- 
ing regard to clause 3 endorsed on the receipt. 
As to clause 26 of the bye-laws, it seems to be 
nothing more than an interpretation placed 
by the Railway Company on séction 75 most 
favourable to themselves. It omits all that 
portion of section 75 which provides that a 
demand is necessary before the owner of goods 
is hable to pay extra percentage. Clanse 26 
is more in accordance with the law prior to the 
Actof 1890. So far as the bye-laws purport 
to render unnecessary the making of demand 
by the Railway Company from the owner of 
the goods they are, in our opinion, ultra vires. 


‘The bye-laws cannot for a moment be con- 


sidered as amounting to a demand and, in our 
opinion, the reference to the bye-laws on the 
face of the receipt in no way affects the 


. plaintiff under the circumstances of the 


present case. We, accordingly, dismiss the 
appeal with costs. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
Seoonp Ciye APPRALS Nos. 1903 and 1985 
or 1908. 
April 22, 1970. 
Present:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. 
KISHORI MOHAN BOSE AND otHars— 
Proarntives—APPELLANTS 
TErsus 
SHEIKH UZIR—Derexpayt— 


RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), ss. 28, 29— 
Enhancement of rent—Rent in kind—Hnhancement of 


~ money rent by addition of rent in kind, limit of, 


Section 29 of the Bengal Tenancy Act applies 
where a money rent is enhanced by the addition 
of arent in kind; and whero that is done, it must 
be subject to thelimié imposed by clause (c) of 
section 29. : 

_Appeal from the decree of the District 


Me 


f 


335 
SAKARI DATTA V. AINUDDY. 


Jadge of Mymensingh, dated July 6, 1908, re- 
versing that of the Munsif of Netrokona, dated 
February 29, 1908. 

Babus 
Prasad Sarbadhikary, for the Appellants. 

Moulvi Nur-ud-din Ahmed and Moulvi Z. R. 
Zahed, for the Respondent. 

Judgment. 

Jenkins, C.J.—-This case comes before 
us by way of second appeal and arises ont 
of asuit brought for recovery of an enhanced 
rent. The claim was allowed by the Court 
of first instance ; ‘but in the lower appellate 
Court it was held thatthe plaintiffs were only 
entitled to get theyrent and cesses admitted 
by the defendants. From the decree which 
followed on that judgment, the present ap- 
peal is preferred, and it is contended that 
having regard to the nature of the enhance- 
ment there was no answer to the landlord's 
claim. The case has been argued before us 
with considerable ingenuity by Mr. Sen, and 
what he coutendsis that section 29 of the 
Bengal Tenancy Act has no application 


where a money rent is enhanced by the ad-. 


dition of a rentin kind. The basis of that 
‘argument is and has to be that section 29 is 
throughout limited to a money rent and 
that the enhancement on which it places 
'a limit is an enhancement by way of addi- 
tional money reut and not by way of an 
additional rentin kind. But this argument 
overlooks the operation of section’ 23 which 
says that “where an occupancy ryot pays 
his rent in money, his rent shall not be 
enhanced except as provided by this Act”: 
and if section 29 does not contemplate the 
possibility of the enhancement of a money 
-rent by the addition of a rent in kind it is 
clear that money rent cannot be increased 
inthat way. But assuming that money rent 
can be enhanced by the addition of a rent 
in kind, it clearly must be subject to the 
limit imposed by clause (c) of section 29. On 
the finding of the lower appellate Court in this 
case, the additional rent does exceed the limit 
imposed by clause (c), with the result that it 
is irrecoverable. 

_ On these grounds, it appears that the deci- 
sion of the lower appellate Court iscorrect and 


that the decree of that Court should be con- 


firmed with costs. 
This judgment will govern the other appeal. 


Doss, J.—I agree. 
< Decres confirmed, 
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» CALCUTTA HIGH COURT. 
Civit Rute No. 3059 or 1908. 
March 21, 1910. 
Present: — Mr. Justice Mookerjee and 

Mr. Justice Teunon. 
SAKARI DATTA—Pratntrer— 
PETITIONER 
terus 
SHEIKH ATINUDDY—Derenpaxt— | 


Oprostta PARTY. 
Mortgage~Redemption suit—Account——Claun for 
mesne profits between date fixed for redemptidn and 
actual date of delivery of property—Whether separate 


- suit maintainable —Civl Procedure Code (Act XIV of 
1882), 3s. 


18, 49—Res judicata—Relinguishment of 
claim-—-Provincial Small Cause Courts Act (IX of 
1887), Sch, IT, art. 81. l 

It ig the duty of the mortgagor in a suit for redemp- 
tion to include a claim not morely for the recovery 
of possession but also for an account of what was due 
upon the mortgage security. 

But a distinction ought to be drawn between 
the claim for mesne profits between tho date of 
tender ordopositand the date of the decree in 
the redemption smit, and the mesne profitsfrom the 
latter dato to the date of delivery of possession. 

' The claim for mesne profits between tho date 
of tender or deposit and the date of the decree 
must be included iu the suit for redemption; but the 
claim for mesue profits for the period, which in- 
tervened botween the date fixed for redemption in 
the decree oud the date of actual delivery of pos- 
session, may be enforced inaseparate suit, 

Rukhmimbai v. Venkatesh, 31 B. 527 and Satyabadi 
v. Harabatı, 8340 228, distinguished. 

Sach a suit does not fall within article 81 of Scho- 
dule II of the Provincial Small Cause Courts Act and 
is maintainable in a Small Oause Court. 


Role against the order of the Small 
Cause Court at Munshigunge, dated May 19, 
1908. 

Babu Gunoda Charan Sen, 
tioner. 

Babu Biraj Mohan Majumdar and Dr. 
Sarat Ohandra Bysai:, for the Opposite Party. 


Judgment.—wWe are invited in this 
Rule to set aside a decree of the Court below, 
by which a suit for mesne profits has been 
dismissed as not maintainable under the law. 
On the 18th February 1900, the plaintiff 
mortgaged the property to the defendants. In 
January 1905, he brought a suit for redemp- 
tion. The usual decree for redemption was 
made by the Court of first instance on the 
15th September 1905. On appeal this decree 
was modified, on the 19th July 1906, and the 
mortgagor was directed to deposit the amount 
determined tobe due on or before the 19th 
September following. The allegation of the 
plaintiff is that although the judgment-debt 
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-was duly deposited, the mortgagee did not 
deliver possessionof the property to him, 
and that it was not till the 8rd October 
1907, that he-wasableto obtain possession 
through the assistance of the Court. On the 
21st December 1907, he commenced the pre- 
rent action for recovery of mesne profits 
which had acarued due on account of the 
wrongful possession of the mortgagee from _ 
the I4th September 1906 to the 83rd Octo- 
ber 1907. -The Court below has dismissed 
the suiton the- ground that it was not 
maintainable upon the authority of the case 
of Rukhmintbatd v. Subraya Venkatesh Bal 
Prabhu (1). This view has been controverted 
in this Conrt on behalf of the plaintiff 
while on the side of the defendant it has 
been argued that the snit is not maintainable 
at all and that, in any event, it is not 
maintainable in a Court of Small Causes. 

In so far as the first of these points is con- 
cerned, ithas been argued on behalf “of the 
defendant that the suit is barred by the princi- 
ple of res judicata, and reliance has been placed 

npon the case of Satyabadt Behara v. Musam- 
"mat Harabati (2); Rukhmtinibat v. Venkatesh 
(1) and RamDin v. Bhup Singh (3). In our opi- 
nion the cases referred to have rio application 
to the circumstances of the present litigation. 


In those cases, after a valid tender had been 
made by the mortgagor of the sam due nnder - 


the security or a deposit had been made, by 
him-of such sum in Court, the mortgagor 


brought a suit for recovery of' possession on” 


the ground that the tender had been made 
and illegally refused or that in spite of the 
valid deposit, the mortgagee had declined . 
to deliver possession of the property to him. 
Under such circumstances, it was ruled that 
it was the duty of the mortgagor in a 
suit for redemption so brought to include a 
claim not merely for recovery - of posses- 
sion but also for account of what waa due 
upon the mortgage security.. In two of 
these cases Rukmintbat v. Venkatesh (1) 
and Satyabadi v. Harabatd (2), the subse- 
quent suit for recovery of mesne profits cover- 
ed the period between the date of the deposit 
or the tenderand the date of delivery of 
_ possession under the decree in the redemp- 
tion suit, and it was ruled that a claim 
for mesne profits of this description ought 
(1) 81 B. 527; 9 Bom. L. B. 958. 


ING 
3) 80 A, 225; 5 A. L. J, 1908; A, W. N. (1908) 96, 
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to have been included in the previous suit 
for redemption. No distinction appears to 
have been drawn between the claim for 
mesne profits between the date of tender or 
deposit and the date of the decree in the 
redemption suit and the mesne profits from 
the later date to the date of delivery of pos- 
session. The reason why the distinction waa 
not drawn was that in each of those cases the 
period was very short and made no appreci- 
able difference to the plaintiff. That this 
happened in the case of Satyobad: vw. Hara- 
bati (2) is cloar from the conoluding portion 
of the jadgment delivered on the application 
for review | Harabatt v. Satyabadi Rehara(4).] 
In the case before us, the claim is for mesne 
profits-for the period which intervened between 
thedate fixed for redemption in the decree 


and the date of actual delivery of possession. 


In our opinion, there is no room fur reason- 
able doubt that a snit for these mesne profits 
is maintainable. The test to be applied is, 
whether the sum now claimed could have been 
recovered by the mortgagor in the previous 
suit for redemption. The answer must obvi- 
ously be in the negative. Reliance, however, 
has been placed by the learned Vakil for the 
opposite party upon the decision of the Bom- 
bay High Court in the case of Vinayak 
Shivrao Dighe v. Dattatraya Gopal (5). That 
case is not only of no assistance to the de- 
fendant, but when closely examined really 
negativen his contention. The learned Chief 
Justice pointed out in that case that the 
object of a redemption suit was a complete 
adjustment of the rights for the parties and 
the decree in such a suit when properly 
framed would provide for matters even up 
to the time when it would ultimately be 
carried into affect. Consequently, in a re- 
demption suit properly framed, accounts may 
be taken of the profits received by the mort- 
gagee even up to the date fixed for redemp- 
tion in the decree. In the case before us, 
no account could possibly have been taken in 
the decree. in the redemption suit of any 
profits which might be realised by the mort- 
gagee on accountof wrongful possession re- 
tained by-him evenafter the mortgagor had 
deposited in Court the amount determined 
as payable by the redemption decree. The 


learned Vakil for the opposite party has 


further contended, upon the authority of the 


(4) 84 C. 648; 5 O. L. J. 550, 
(5) 26 B. 661, 
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decision of this Court in the case of 
Bibijan Bibi v. Sachi Bewah (6), that the rela- 
tion of mortgagor and mortgagee does not 
cease upon payment into Court by the mort- 
gagor of the amount determined as due by 
the redemption decree. In our opinion, 
there is no foundation for this contention. 
The case upon which reliance is placed turned 
upon the construction of section 89 of the 
Transfer of Property Act, and it was ruled 
there that the relation of mortgagor and 
mortgagee did not cease as soon as the decree 
was made absolute, but it continued till the 
property had been sold and the proceeds 
applied in satisfactionof the mortgage-decree. 
By analogy it is obvious that as soon as the 
mortgagor deposits in Court the amount 
determined as due under the redemption 
decree, the relation of mortgagor and mort- 
gagee ceases, and it is immaterial whether 
the mortgagee receives payment of such 
sum, and delivers possession of the property to 
the mortgagor. If the contrary view were 
maintained, it would be impossible to justify 
on principle the position that the mortgagor 
becomes entitled to possession of the pro- 
perty immediately upon payment of sach 
sum into Court, becanse if even thereafter 
the relationship of mortgagor and mortgagee 
continues, it is dificult to appreciate at what 
precise point of time the relatiorship would 
subsequently cease, go as to entitle the mort- 
gagor to recover the property from the 
mortgagee. Reference has also been made on 
behalf ofthe defendantto the decision of 
the Bombay High Court in Balaji v. Talya 
(7), where it was ruled that a mortgagee in 
possession against whom a decree for redemp- 
tion had been made was entitled to reap the 
crop standing onthe land. This proposition, 
if it is assumed to be correct, has obviously 
no application to the circumstances of the 
present litigation for it merely implies that 
when crops are standing on the land, 
time for redemption may be extended by the 
Court under section 98 of the Transfer of 
Property Act. We must, therefore, hold that 
the first contention of the defendant that a 
suit of this description is not maintainable 
must be overruled. 

In support of the second contention, 
namely, that ifa soit of this deseription is 


held to be maintainable, it does not lie in a . 


(6) 31 0. 868. 
(7) (1887) Bom. P. J, 114, 
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Court of Small- Causes, reliance has been 
placed upon article 31 of the second Schedule 
to the Provincial Small Cause Courts Act. 
That article provides that ‘any other suit for 
account including a snit by a mortgagor 
after the mortgage has been satisfied to 
recover surplus collections received by the 
mortgagee is not maintainable in a Court of 
Small Canses”. This article manifestly has 
no application toasuit of the description 
now before us. By no stretch of language, 
can we appropriately say that this is a suit 
for accounts, much less is ita suit for ac- 
connts by a mortgagor to recover the surplus 
collections received by the mortgagee. As 
already explained, the suit is for recovery 
of sums unlawfully received by the defend- 
ant after he had ceased to be mortgagee. 
Article 41 obviously applies to cases of a 
very different description, cases, for ex- 
ample, in which a usnfructuary mortgagee 
has been redeemed and possession de- 
livered back to the mortgagor, but accounts 
have not been taken as to the surplus 
collection which might have been receiv- 


ed by the mortgagee during the time 
when he was in possession of the pro- 
perty. The second contention, also, must 


consequently fail. 

“The rosult, therefore, is that this Rule 
is made absolute, and the decrea of the 
Court below set aside. The suit is decreed 
for Rs. 25 which we determine as the value 
of the mesne profits upon the evidence on 
the record. This sum will carry interest 
at the rate of six per cent. per annnm from 
the dateof the institution of the suit to 
the dateof realization. The plaintiff will be 
entitled to full costs of this Rule but 
only half costs in the Court below. We 
assess the hearing fee in this Court at one 
gold mohur. 

Rule made absolute. 
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_ CALCUTTA HIGH COURT. 

Swconp Civin Appear No. 1285 or 1907. 
April 4, 1910. 
Present:—Mr. Justice Brett and 
Mr. Justice Sharf-ud-din. 

RAM OH ANDRA SINGH AND oTHars— 
DeFRNDANTS—APPELLANTS 

: versus 
Raja Sri Sri BHIKAMBAR SINGH— 

l PLAIRTIFF— RESPONDENT. 
Maintenancegrant,nature of—Death of grantee— 
Holding over—Swst for resumption—Limitation—Limit- 
ation Act (XV of 1877), Sch IT, arts, 189, 140. 

The grant of lands made by à father to his younger 
son, is a grant ofe tenure for the purpose of support- 


ing the grantee ont of its profits, snch tenure to be 
held free of rent. 


Although atenancy by snfferance would not by, 


itself make the possession of the holder rightful so 
as to prevent limitation from running, yet if the 
landlord or the person entitled to resume the tenancy 
does anything to indicate his assert to the continuance 
of the tenancy, that would itself be sufficient to con: 
vert the tenancy by sufferance into a tenancy from 
year to year. ` 

A suit for the recovery of possession of lands given 
for maintenance, by the grantor after the death of 
the grantes, falls within art, 189 of Sch. IT of the 
Limitation Act, 1877, where there are indications to 
show the assent of the grantor to the continuance of 
the tenancy in the hands of the grantee’s heirs. 


Appeal from the decree of the Judicial 
Commissioner of Chota Nagpur, dated April 
6, 1907, affirming that of the Sub-Judge of 
; Manbhum, dated July 16, 1906. 

Dr. Rash Behary Ghose, Babna Golap Panda 
Sarkar and Khetra Mohan Sen, for the Appeal- 
lants. 

Babus Surendra Ohandru Sen ard Nalini 
Ranjan Chatterjee, for the Respondent. 


Judgment.—The present appeal 
arises out of a suit brought by the plaintiff to 
recover possession of lands which were given 
by way of khorposh or maintenance grant by 
Raja Madan Mohun Sinha, the grand-father 
of the plaintiff, to Hikim Gopal Sinha, the 
father of the defendants. Raja Madan Mohun 
Sinha had three sons of whom the eldest was 
the plaintiff's futher andthe second was- Hikim 
Gopal Sinha, the father of the defendants. 
Under the custom observed in the Raj Family 
of Joypore, the entire samindary: passed by 
the law of primogeniture, on the death of the 
Raja, to his eldest son and grants by way of 
maintenance were made to the younger sons. 
Raja Madan died in 1858. The defendants’ 
father, the original grantee, Hikim Gopal 
Sinha died in 1877 and the plaintiff's father 
Raja Kasi Nath Sinha died in 1885, The 
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present suit was instituted on the 14th June 
1906. ` 


The case for the plaintiff was that main- 
tenance grants being for the support of the 


individual to whom they were made terminnt- 


ed on the death of either the grantee or the 
grantor. Ordinarily, therefore, the grant of 
the lands in snit to the father of the defen- 


_dants would haveterminated in 1858 or 1877, 


but the case of the plaintiff was that, after 
the death of Raja Madan Mohun, Raja Kasi 
Nath, the father of the plaintiff, out of affec- 
tion for his brother allowed him to remain in 
possession of the Jands in suif and when 
Hikim Gopal Sinha, the father of the defen- 
dants, died in 1877, Raja Kasi Nath allowed 
the defendants to continue in possession and 
that, after the death of Raja Kasi Nath in 
1885, the present plaintiff Raja Bikshambar 
Sinha allowed the defendants to continue in 
possession. Lately, however, they had become 
adverse to the plaintiff and, therefore, the 
plaintiff sought to resume the grant and to 
recover possession of the property covered 
by it. 

The main defence set up by the defendants 
was that the grant was not a khorposh grant at 
all but that the defendants and their father 


, held the lands all along in jote lakheraj right. 


Both the lower Courts held that the 


"case of the plaintiff was true, that the grant 


was a kAorposh or maintenance grant and that 
the suit was not barred by limitation as the 
defendant’s father and afterwards the defen- 
dants had been allowed to remain in posses- 
sion of the lands covered by the grant after 
the death of the original grantor and after 
the death of the defendant’s father res- 
pectively. 
The defendants have appealed to this Court 


„and the main point which has been argued 


before us is whether the suit is barred by 
limitation. Ithas been conter.ded that, after 


‘the death of the defendant's father, the 


khorposh or maintenance grant, which created 
an estate for life only, came to an end and the 
father of the plaintiff as the reversioner 
became entitled to the property as his 
reversion then became an estate in possession 
and it has been argued that art. 140 of the 
second Schedule of the Limitation Act applies 
to the case, that limitation commenced to run 
from the date of the death of the defendant's 


. father and that, as the suit was not brought 


within twelve years from that date, it was 
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barred by limitation. Reliance has been 
placed on the decision of this Court in the 
case of Madan Mohan (Gossatn v. Kumar 
Rameswar Malia (1), to support the view that 
if a lessee holds over after the expiry of the 
. lease, time begins to run under art. 139 of 
Schedule II of the Limitation Act from the 
date of the expiry of the lease and the cases 
of Kantheppa Reddi v. Sheshappa (2) and 
Ohandrt v. Dajibhan (3) are also referred to 
as supporting the same principle. Ithas also 
been argued that themere fact that the plain- 
tiff’s father allowed the father of the defen- 
dants and afterwards the defendants to re- 
mainin possession would not have the effect 
of converting their possession which was 
wrongful into mgbtful possession so as to 
prevent limitation from running against the 
lessor, and it has been contended that the suit 
on thisground was barred by limitation. It 
has further been contended that the landa in 
suit were held by the defendants’ father and 
‘afterwards by the defendants notasa main- 
tenance grant but as a lakheray grant and 
that this view is supported by Exs. A. B. and 
C. three letters written by Raja Kasinath and 
the plaintif to the defendants’ father and to 
the defendants. 

We have given our. best consideration to 
these arguments and we are of opinion that 
they cannot be maintained. In our opinion, 
the grant of lands made by the grandfather 
of the plaintiff to his son, the father of the 
defendants, was a grant ofa tenure for the 
purpose of supporting the defendant’s father 
out of its profits, such tenure to be held free 
ofrent. Whether the grant would ordinarily 
be resumable on the death of the grantee or 
of the grantor, would, in onr opinion, be im- 
material if after either of these events any- 
thing occurred to indicate that the grantor or 
his successor acknowledged the person in 
possession of the tenure as entitled to continue 
in possession and enjoy the profits. We are 
prepared toadmit that a tenancy by sufferance 
would not by itself make the possession of the 
holder rizhtfal so as to prevent limitation 
from ranning but at the same time, we are of 
opinion that, if the landlord or the person 
entitled to resume the tenancy does anything 
to indicate his assent to the continuance of 
the tenancy, that would itself be suffcient to 

(1) 7 C. L. J. 616. 
(2) 22 B. 893. 
(3) 24 B. 504, 
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convert the tenancy by sufferance into 
tenancy from year to year. We think th 
in the present case, there is sufficient indi 
tion that there was on the part of Raja K.: 
Nath Sinha and, subsequently, on the part 
the plaintiff himself such an assent to t 
continuance of the tenancy as would have t 
effect of converting the tenancy by sufferar 
into a rightful yearly tenancy. We thi 
that the letters, Exs. A, B and Care in the 
selves sufficient to indicate that there w 
such assent, and there is the further circu: 
stance thatthe parties in this case are ne 
relatives nnd, therefore, there was a stro 
reason why, on the death of the origir 
grantor, his son should have allowed t 
grant of the tenure to continue to the origiz 
grantee, and ‘on the death of the origir 
grantee, the same person should have allow 
the grant to continue to the present defe 
dants. We are of opinion that the contenti 
advanced on behalf of the defendants that t 
grant was a ldakheraj grant and not a gra 
for maintenance cannot be supported. T 
question whether a grant is n maintenan 
grantor not 18 moreover, in our opinion, 
cuestion of fact which has been decided © 
the lower Courts on theevidence. Weare 
opinion, therefore, that the contenti 
advanced on behalf of the appellants mr 
fail, that the limitation applicable to this ce 
is that provided by art. 139 of the seco 
Schedule of the Limitation Act and tl 
article 140 of the same schedule has 
application. We are of opinion that t 
lower Courts are right in theview which th 
took that the grant by reason of the assent 
the grandfather aud the father of the plai 
tif and the plaintiff himself was conting 
to the defendants’ father and, after the dea 
of the defendants’ father, to the defendar 
and, therefore, there was no adverse posse 
sion on their part which would be sufficient 
bar the plaintiff’s suit. Weagree with t 
lower Courts that the plaintiff is entitled, 
the circumstances stated, to the reliefs grar 
ed and- we, therefore, dismiss the appe 
with costs. 

Apreal dismissed. 
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CALCUTTA HIGH COURT. 
SECOKD Civiu Appear No. 1573 or 1908. 
April 20, 1910. 

Present:—-Mr. Justice Caspersz and 
Mr. Justice Chatterjee. 

AJODHYA SINGH AND OTHERS—DEFENDANTS 
4 — APPELLANTS 

CeTsus z 


Lala JANNOO LAL AND ANOTHER-— 


— PLAINTIFFS——RESPONDENTR. 

Contribution, suit for—Joint decres-~Payment by one 
of ihe judgment-debtors—Plea that defendants are not 
liable —Res-judicata—Oontract Act (IX of 1872), sa. 
69,70—Payment made lawfully—Meaning of lawful. 

A joint decree for rent was passed against A, B 
and O. The decree-holder realised the decretal 
amount from A who then sued B and O for contribu. 
tion, B and C pleaded that they ought not to have 
been made liable at all for the rent and that some 
body else onght to have been made liable: 

Held, that they should not be allowed to advance 
this plea, as it was not open to them to say anything 
against the rent-decree which had become final and 
must be taken as a settled fact, and that all they could 
say waa that the amount of thoir respective liabilities 
had not been settled and as between themselves and 
tho plaintiff A, the latter was liable to a greater extent. 

Sections 69 and 70 of the Oontract Act apply to the 
payment of a joint decree by one of the judgment- 
debtors. 

An interest in making the paymont should be a 
criterion for deciding, whether the payment was 
lawful within the meaning of section 70 of the Con- 
tract Act, 

Chedi Lal v. Bhagwan Das, 11 A. 234, Damodar 
Mudahar v. Secretary of State, 18 M. 88 and Raja 
Baikunto Nath Dey vw. Udoy Chand Maiti, 2 0. L. d. 
811, referred to, 


_ Appeal from the decree of the the District 
Judge of Patna, dated April 15, 1908, revers- 
ing that of the Sub-Judge of that District, 
dated March 27, 1907. 
Babus Bordo Nath Dutt and Surendra 
Krishna Duit, forthe Appellants., 
. Babu Ohandra Sekhar Pershad Singh, for the 
Resi ndents, 


Judgment.—0one of the wa, pro- 
prietors of an estate brougkt a suit for the 
mokarrart rent of his share against plaintiffs, 
defendants Nos. 1 and 2and others and ob- 
tained a decree which was executed against 
the plaintiff alone. The plaintiff paid up the 
amount and obtained amicable contribution 
from all others óf his co-judgment-debtors 


except defendants Nos. land 2 and another: 


with regard to whom there is no disputenow. 
The plaintiff broughtthis suit for contribu- 
tion against the unwilling defendants. The 
defendants Nos. 1 and 2 pleaded that they 


were the furzidars of one of the superiormaliks ` 
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‘The present suit is, 


‘the decree-holder on the other. 
: decree ‘is final and conclusive and must be 
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interest in the mokariari 
tenure for which rent bad been decreed, were 
not liable.. The learned Sub-Judge gave 
effect to this plea and dismissed the suit 
against them. The learned District Judge 
in appeal by the plaintiff held that the case 
came within the purview of section 69 of 
the Contract Act and decreed the suit with- 
out going into the question of fact whetber 
the plea of benamt was made out. It is con- 
tended on appeal before us that the learned 
Judge was wrong, that the rent decree was 
not ses judicata between the plaintiff and 
the defendants and, therefore, the defendants 
were entitled to raise the question of their 


liability notwithstanding the decree and 


that the case must go back for a decision on 
the pler of benams. It is also contended that 
sections 69 and 70 of the Contract Act have 
no application. The qnestion of res judicata 
cannot arise in this case asthe matter in issue 
in the rent suit was the joint liability of the 
several defendants of that case and the 
question in this case is the respective labil- 
ities of several defendants amongst them- 
selves and the parties are not the same, as 
the plaintiff does not claim through any one 
opposed to the defendants in the rent suit. 
however, based on the 
rent decree which may be taken asa part of 
the causeof action. It fixes the joint liabil- 
ity upon the plaintiffs and the defendants 
as between themselves onthe one side and 
So far the 


taken as a settled fact. It is not open to the 
defendants to say that they ought not to have 


_ been made jointly liable in that case. All that 


they can say is that the amount of their res- 
pective liabilities has not been settled and as. 
between themselves and the plaintiff the 


latter is liable to.a greater extent if be had 


a greater share in the profits. That is not 
then plea, however: they say they ought not 
to have been made liable at all and some body 
else ought to have been made liable. We 
do not think they should be allowed to do this. 


_ If they had such a plea they should have 


raised it inthe rent suit, see Stva Panda v. 
Jujusis Panda (1). 
In the case-of Fateh Alt v. Gunga Nath Roy 


| (2) it was held that it was doubtful whether 


sections 69 and 70 of the Oontract Act are 


applied to a case of this kind as hese sections 
1) 25 M. 599, (2)8 0.1 


8.42 
AJODHYA SINGH U. JANNOO LAL. 


seem to contemplate cases in which the party 
making the payment was not himself jointly 
liable. No reference was, however, made in 
this case to the judgment of Mr. Justice 
Markby in Mathoora Nath Ohuttopadhya v. 
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Kristo Kumar Ghose (3), where section 69 


was held applicable to «a case in which 
the purchaser of one portion of a” mortgaged 
property, whopaid the whole mortgage-decree, 
was held entitled to contribution from the 
purchaser of another portion of the mort- 
gaged property. 

In the case of Maharaja Manindra Ohunder 
Nunuy v. Jawahir Kumari Bibi(4), it was said 
of section 69 that “it contemplates a case 
where the person who makes the payment is 
under no legal liability to make it and he 
pays the money for another person who is 
bound by law to pay.” This case was, however, 
decided on the ground that the plaintiff pur- 
chased subject to the incumbrance which he 
paid off. So far, therefore, “there does not 
seem to be any express decision against the 
application of section 69 to the payment of a 
joint decree and onthe other hand the de- 
cision in Mathoora Nath yv. Kristo Kumar (8) 
seems to favour the afirmative of the conten- 
tion. ‘There is no doubt that the wording of 
the section is open to the construction con- 
tended for by the learned Vakil for the appel- 
lants, but we do not think any hard and fast 
rule can be laid down excluding the operation 
of the section from a payment ofa joint decree 
by one of the judgment-debtors. Every case 
must depend uponits own facts. Inthe pre- 
sent case the decree was by a fractional pro- 
prietor who could not by execution against 
the plaintiff alone imperil any interest other 
than that of the plaintiff, so that plaintiff 
cannot be aaid to have been interested in the 
payment of that part of the decree which 
was Jeviable from defendants Nos. 1 and 2 
and cannot, therefore, recover under that 
section. 

Coming to section 70 of the Contract Act, the 
plaintiff would be entitled to recover if he has 
made the payment lawfully and not intending 
to do it gratuitously and the defendants have 
benefited by the payment. As to the benefit 
there is no doubt because the decree was bind- 
ing upon the defendants and it was perfectly 
open to the decree-holder to attach either 


their person or their roperty in exe- 
(3) 40. 369. i ale 


(4) 8 O. W. N. 670; 32 0, 643.3 
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cution and the payment made by the 
plaintiff freed them from that liability. It 
can also be assumed that he did not make 
the payment out of a generous desire to free 
the defendants from the Hability under the 


‘decree but with the hope of being re-imbursed. 


The only difficulty that we have felt is as to 
whether he has made the payment lawfully. 
It is clear that he did not make the payment 
nnolawfully,z e., in violation of any positive law - 
or even tortiously witha view to secure any 
wrongful gain to himself or wrongful loss to 
the defendants. But that is not sufficient: he 
must doit lawfully. The word lawfully as 
here used has been judicially considered in 
Inthe case of Cheds Lal v. 
Bhagwan Das (5), Mr. Justice Straight says: 
“jt (the legislature) had in contemplation 
oases in which a person held such a relation 
to another, as either directly to create, or by 
implication reasonably to justify, an inference 
that by some act done for another person the 
party doing the act was entitled to look, fcr 
compensation for it, to the person for whom it 
was done.” The payment in that case was 
made by persons expressly exempted from 
the decree except for costs and having-at the 
time of the payment no sort of interest in the 
property saved and the payment was held to 
be voluntary. In the case of Damodar Muda- 
ltar v. Secretary of State (6), the learned 
Judges say: “Itis clear that actual consent or 
request on the part of the defendants need 
not be proved. Itis because the party interest- 
ed is absent and had given no mandate that 
the right of action accrues.” “It is plain 
that the section ought not to be so read as to 
justify the officious interference of one man 
with the affairs or property ofanother, or to 
impose obligations in respect of services 
which the person sought to be charged did 
not wish to have rendered.” The Government 
in that case had repaired a tank which bene- 
fited the tenants of the defendants as well as 
the tenants ofthe Government in the khas 
mohal without any request from defendants 
but without their disapproval: the action of 
the Government was held to be lawful. In 
the case of Gordhan Lal v. Durbar Shri 


_ Surajmaljt (7), the Durbar paid certain 


Government dues payable by the defendants 
although its interest was not at stake. Mr, 
(6) 11 A. 234at p. 243. 
`- (6) 18 M. 88 at p. 98, 
(7) 26 B. 604, 
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Justice Fulton said: “Tt cannot be said that 
the Darbar lawfully made payment for the 
` Bhayats. It has no authority from them 
and was under no legal obligation to. pay.” 
- In the case of Smith v. Dina Nath Mookerjee 
-(8), there were some observations indicating 
that the word lawfully was not an important 
factor in the section but the case was decided. 
“on other grounds. In the case of Raja 
Batkunto: Nath Dey Bahadur v. Uday Ohand 
Maiti (9), the'learned J udge approved of the 
construction of the word in Allahabad and 
Madras and seemed to think that an interest 
in making the payment should be a criterion 


for: deciding whether the payment was lawfnl. oe 


In this case the plaintiff had an interest ‘in 
paying because otherwise his person or pro- 
< perty would be attached: he was under: a 
legal obligation because the decree was s 
joint decree and it was optional with the 
decree-holder to realizeit entirely from him: 
the defendants were equally liable and they 
did not object to the payment; in fact they 
took no interest in the suit and did not care 
who paid the decree: but they were benefited 
for the common burden was discharged by 
the payment. . We think that under the cir- 
“cumstances of the case the payment was 
lawfully’ made. No fiction of an implied 
request is necessary under section 70 and we 
think the plaintiff is entitled to a decree 
under. that section. Hven if they are benam.. 
< dare for others‘ they know best who these: 
’ others are and may have their remedy -over. 
“against those for -whose benefit they have 
lent their names. 
of equity that, where one of two innocent 
persons must suffer by the act of a third, he. 
by whose negligence it happened must be the 
sufferer. The defendants Nos. l and 2 


sallowed their names to be used inthe kobala. 


aud in the semtndari. serishta and did not ob- 
ject when the zemindar brought a suit against 
them: they cannot be heard to complain if. 


they are compelled to play ont their part and. 


reimburse the plaintiff for what he has done 
for them; See’ Umesh> Chandra Banerjee v. 
Khulna Loan Oompany(10). 

Tn this view of the case, we have no hesi- 
tation in dismissing‘ the appeal with costs. 
Appéal dismessed. 
R 12 0. 213. ; 

9) 20. L. J. 811. 
(10) 34 0. 92. - 
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It is a recognized principle | 


` result that disturbance was caused 
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CALCUTTA HIGH COURT: 
Regucas Cryin Appear No. 162 or 1908. 
April 11, 1910. 
Present: —Mr, Justice Mookerjee and 
‘ Mr. Justice Carnduff. 
Maharaja Sir RAMESWAR SINGH 
BAHADOOR—Puarntirer——APPRLLANT 
a versus 
‘Tae SECRETARY or STATE rog INDIA 


IN COUNCIL—Derenpant—-Resron Dent. 

Lind Acquisition—Fe ry —Diturdanse—Bridge— 
Railway Company—Oompensation. 

The taking of property that merely injures u 
franchise, but does not interfere with the ex- 


` eroiso of it, is not such a taking of property 


from ‘the owners of-the franchise’ as to require- 
compensation. 

Where a Railway Company constructed across 
& river, a bridge, near an ancient-ferry, and the traffic 
across the ferry fell oft: Held, that so far as loss 
of the income of the ferry resulted from the user and 
not the execution of the works of the Railway, no com- 
pensation can be claimed. 

Held, in this case, that the compensation oughs 
to be assessed upon one-half of the annual loss which 
may be assumed as the loss ofincome of the owner 
of the ferry, due to the acquisition of the lands for 
the construction of the Railway bridge. 

In a case where the owner has been deprived of 
his property by arbitrary proceedings not taken in 
accordance. with the Land Acquisition Act, he may 
legitimately claim some addition to the compensation 
assessed on the basis of the loss of annual profits;and 
the additional compensation was assessed in this case 
at one-eighth of the original sum. 

Appeal from the decree of the Sub-Judge 
of Purneah, dated December 21, 1907: 

“Dr. Rush Behary Ghosh and Babu Jogendra 
Nath Mukherjee, for the Appellant. 

Babus Ram Ohurn Mitter and Krish 
Chandra Ohowdhury, for the Respondent. 

- Judgment. -This appeal is directed 
against a decree by which damages have been 
assessed for disturbance of a ferry in accord- 
ance with the directions given by this Court 
in its judgment in the case of Rameswar 
Singh v. Secretary of State for India (1)- 
is not necessary forour present purposes to 
review the earlier history of this litigation. 
Tt is sufficient to state that the proceeding 
taken forthe acquisition of lands on both: 
sides of the river were irregular with the 
‘in an 
entirely improper manner to the exercise of the 


‘franchise possessed by the plaintiff. It was 


suggested before us on behalf of the Secre- 


-. tary of State on the previous occasion that, 


if the soit was held to ‘be maintainable, 


damages should be allowed to be assessed in 
(1) 84 0, 470; 11 O. W. N, 356; 50, L. J. 089, 


~- 
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the first instance by the Collector, and that 
the final decree might be made by the Civil 
Court in view of the award made by the 
Collector. This procedure has been followed. 
The Collector assessed the damages at 
“Rs. 3,000. The Subordinate Judge, upon the 
objection of the plaintiff, has considered the 
matter and raised the compensation to 
Rs. 5,000. The plaintiff has now appealed to 
this Court, and a cross-appeal has also been 
preferred on behalf of the Secretary of State. 
On behalf of the appellant, exception has 
been taken to the award of the Subordi- 
nate Judge on five grounds, namely, first, 
that the damages ought to have been as- 
sessed on the basis of the whole of the loss 
sustained by the plaintiff, and not merely 
on the footing of half that sum, secondly, 
that the compensation should have amount- 
ed to at least fifteen times the annual logs ; 
thirdly, that interest ought to have been 
allowed upon the damages awarded, from 
the time of the acquisition of lands on both 
sides, under the Land Acquisition Act; 
fourthly, that, as damages were admittedly 
caused by reason of illegal proceedings taken 
-under colour of, but really not in accord- 
ance with, the statutory provisions on the 
subject, by analogy, some allowance ought 
to be made on account of compulsory ac- 
quisition under such excéptional circum- 
stances; and, fifthly, that proper directions 
ought to be given in respect of the costs of 
the. litigation antecedent to the present en- 
quiry. In support of the cross-appeal, it has 
been argued, on the other hand, first, that 
the profits have been calonlated upon: an 
erroneous basis ; and that no account should 
have been taken of those earned after the 
acquisition had been made ; secondly, that the 
compensation ought not to have been allow- 
ed at more than half of fifteen times the 
annual loss; and, thirdly, that interest on 
damages ought not to be allowéd for a period 
earlier than the date of the actual disturb- 
ance of the ferry. In our opinion, the ap- 
peal, as- also the cross-appeal, must succeed 
in part, 

In support of the first contention of the 


appellant, it has been argued - that the. 


damage to be awarded ought not to have been 
based on one-half of the annnal loss, the 
other half of which has been attributed to 
fair competition, on account of which no 
damages are recoverable. In our opinion, 


Pu 


there “is no substance in this contention. 


As was explained in the previous judgment 
of this Court, the taking of property that 
merely injures a franchise, but does not inter- 
fere with the exercise of it, is not such a taking 
of property from the owners of the franchise 
as torequire compensation, [Cooling v. Great 
Northern Ratlway Oompany(2); Queen v. Cam- 
brian Railway Ov., (8); Hopkins v. Great 
Northern Ratlway Go. (43), in other words, as 
stated in Hammersmith v. Brand(5), in so far as 
loss of the income of the ferry results from 
the user and not the execution of the works of 
the Railway, no compensation can be claim- 
ed. Inthe caso before us, therefore, the 
Court ought to determine how muchof the 


annual loss is traceable to the acquisition of 


lands for construction of the Railway, and 
how much can be attributed to the user of 
the Railway by people who would otherwise 
have been obliged to have recourse to the 
ferry. ‘Lhe learned Vakils on both sides 
have suggested that we should, as u jury, 


determine the proportion. ~ The Court below : 


has taken the ratio as one of equality. In 
our opinion there is no reason to. justify a 
departure from this conclusion. We must 
accordingly overrule the first contention 
of the appellant, and hold that the compen- 
sation ought to be assessed upon one-half of 
the annual loss which may be assumed as the 


loss of income of the owner of the ferry, - 


due to the acquisition of the lands for the 


-conatruction of the Railway bridge. 


In so faras the second contention of the 


_ appellant is concerned, we think that it ought 


to prevail. The Collector assessed the com- 
pensation at fifteen times one-half share of the 
annnal loss. The Subordinate Judge bas 
reduced it to ten ‘timesthat sum. We think 
thatthe Collector was right, upon the analogy 
of the principle recognised in section 17 of 
the Bengal Ferries Act, 1885, which provides 
that when a private ferry is taken possession 
of by the Government, the owner thereof may 
be awarded compensation upto a limit of 
fifteen times the average net profits of the 
previous five years. As was explained in our 


rae y(t) 16 Q.B. 486; 19 L.J. Q. B. 529; 14 
wl) (1869) L. R. 40.B. 820, (1871) L. B6Q.B. 
| WASA QB. D. 22 48 L T.Q. B. 205; 36 1. 


(5) (1869) L. R. 4 H. L. 171. 
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previous judgment, capitalization of profits . 


is not necessarily a conclusive test’ of pre- 
sent value, but itis a useful element to be 
taken into consideration. In other words, 
the probable future earning involves an ele- 
- ment of uncertainty which cannot be over- 
looked, because franchises of the description 


before us, are neither exclusive nor perpetual ~ 


and competition is possible, if not, as the 
event has shown, more than probable. Con- 
sequently it would not be right to capitalize 
the profits at the nomber of years’ purchase, 
corresponding to the lowest rate of interest 
in the market. At the same time a moderate 
number of years’ purchase may be accepted as 
a fair test of the value of the franchise, and 
we think that in this matter regard may well 
be had to the statutory provisions on the 
sibject. The second point, therefore, must 
be decided in favour of the appellant, and the 


compensation assessed at fifteen times the - 


annual loss attributable to the acquisition of 
land for the construction of the Rail- 
way works. ‘This also negatives the second 
contention of the respondent that the 
number of years’ purchase should be taken 
as half of fifteen. This is obviously fallacious, 
becausealthough half the annual loss is taken 
as the -basis for damages, it does not follow 
by. any means that the aggregate loss should 
again be: determined upon one-half of the 
number of years’ purchase, which would other- 
wise be allowed, 

In so far as the third contention of the 
appellant is concerned, it may be taken along 
with the third contention of the respondent, 
The learned Subordinate Judge has allowed 
interest upon the compensation awarded from 
the date of the deeree. This is clearly wrong. 
The appellant claims interest from the date 

of acquisition of the land on both banks of 
- the river, that is, from January 1898. The 


respondent contends that, as there was no- 


disturbance of the ferry till the beginning of 
1901, interest ought not to be allowed for 
any antecedent period. It is admitted, in 
fact, on behalf of the plaintiff that the ferry 
.was worked on a profitable basis during the 
years 1599 and 1900. Under such circum- 
stances, we hold that interest ought to be 
‘allowed .upon whatever sum is awarded 
as: compensation, from the lst January 1901. 

‘In so far as the fourth ground urged on 
‘behalf of the appellant is concerned, we think 
‘there is considerable force.in it. The learned 


Government Pleader has contended that the 
plaintiff is not entitled to any statutory al- 
lowance, under section 23 of the Land Ac- 
quisition Act, because such statutory allow- 
ance is decreed only upon the market-value 
of land, and the damages assessed on account, 
of disturbance to a ferry cannot properly be 
regarded asthe market-value of jand. It is 
not necessary for us to consider the matter 
from this point of view, because the learned 
Vakil for the appellant concedes that he 
cannot claim additional compensation as a 
matter ofrigbt, under section 23 of the Land 
Acquisition Act, but he claims it rather be- 
cause he hasbeen deprived of his property 
by arbitrary proceédings not taken in accord- 
ance~ with the Act, and he lays stress upon 
the fact that he has not succeeded in obtain- 
ing any decree for compensation at all,’ till 
after a protracted and contested litigation, gb 
every stage of which his title to compensation 
has been strenuously denied. In our opinion, 
there is some force in this contention, and 
we consider that allowanca ought to be made 
in his favour under the exceptional circum- 
stances of the present case. Even if itis as- 
sumed that, as indicated by the case of the 
Collector of Dinagpore v. Girja Nath Roy (6), 
compensation for loss of ferry, when it is 
awarded under the Land Acquisition Act 
(which is not the case here), is not the market- 
value of land, but is an amount awarded 
under clause (4) of sub-section (1) of sec- 
tion 23. Weare of opinion that, in the case 
before us, the plaintiff may legitimately claim 
some addition to the compensation assessed 
ou the basis’ of the loss of annual profits. 
We assess such additional compensation -at 
one-eighth of the original sum. 

In 60 far as the fifth ground taken on be- 
half of the appellant is concerned, it is clear 
that the directions of this Court given in 
our previous judgment as to the costs of the 
litigation, have been completely overlooked. 
On that occasion, we directed that the costs 
of the appeal as well as the costs of the 
Court below should abide the result. This 
did not mean thatthe costs would be borne 
by the parties, in proportion to their success 
and defeat. If the plaintiff failed in his 
claim after remand, no doubt, the costs 
would have to be paid by him. If, on the 
other hand, the plaintiff entirely succeeded, 
the defendant would have to pay the ee 
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Butif the plaintiff succeeded in -establishing 
his claim,—although he might not recover the 
entire amount demanded by him, some direc- 
tions would have to be given bythe Court as 
to the distribution of the costs. There is no 
controversy now that the claim of the plaintiff, 
which has been resisted by the defendant as 
wholly unfounded, was based on solid grounds, 
though the amount of compensation he claim- 
ed was excessive, Under these circumstances, 
it must be held that the appeal to this 
Court on the previous occasion was perfectly 
‘legitimate, and the costs which are incurred, 
_ irrespective of the amount of damages claim- 
ed, ought to be paid by the defendant to the 
plaintiff. This includes the costs of the 
paperbook and the minimum hearing fee in 
an appeal from original decree. These sums 
amount to Rs. 992-7-4. In so far as the costs 
of the lower Court are concerned, no ex- 
veption can be justly taken to the order made. 
In so far as the costs of this appeal are con- 


cerned, they must be borne by the parties in. 
proportion to their success and failure here. - 


There remaing only one other point to be 
considered, namely, the first point urged on 
behalf of the respondent. The Subordinate 
Judge has taken asthe basis ‘of bis calcula- 
tion, the average ofthe profits during ten 
years from 1890 to 1900. This includes two 
years, 1899 and 1900, which followed the 
acquisition. This, in our opinion, is not right. 
The method which was adopted by the Col- 
lector, namely, to take the average profits 
“during the eight years antecedent to the 
acquisition, was obviously just. 
time, we are unable to accéptb the cone 
_tention the respondent that the average 
profits during. these eight years should 
be taken as Rs. 1,410 and not Rs. 1,450. This 


latter sum was undoubtedly paid to the 


plaintiff by the lessee of the ferry, though 
the latter appears to have realized on an 
average only Rs. 1,410. It is to be borne 
in mind, however, that -he was himself 
an indigo planter, and had considerable busi- 
nees. The receipts did not 
sums which would have been paid by him, 
if the ferry had been owned by a stranger. 
The loss of profits, therefore, must be calculat- 
ed on the basis of an annual income of 
Rs. 1,450 at the time disturbance. was caused 
to the ferry. 


. On these principles, the compensation pay-. 


able to the plaintiff by the defendant is 
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easily calculated. The average annual pro- 
fit, before disturbance was caused to the 
ferry, was Rs. 1,450. From this has to be 
deducted an annual expense of Rs. 50, which 
leaves a balance of Rs. 1,400. The average 
reduced income, after the acquisition 18 
Rs. 600, From this has to be deducted for ex- 
penses Rs. 50, which leaves a balance Rs. 550. 
The annual loss, therefore, comes to Rs. 850 
Only one-half of this sum can be attributed | 
to disturbance caused by the acquisition of 
land for construction of the Railway and the 
bridge. The loss, therefore, to be. taken into 
account, amounts to Rs. 425. If we capitalize 
this at fifteen years’ income, the compensation 
amounts to Re. 6,375. If we add one-eighth 
of this sum for illegal disturbance, the total 
amounts to Rs. 7,171-14-0. The plaintiff is 
entitled to a decree for this sum with in- 
terest thereon at six per cent. per annum, 
from the Ist January 1901 to the date of 
realization. The plaintiff is also entitled to 
Rs. 992-4-7 as costs of this Court at the 
previous hearing. He is further entitled to 
Rs. 714-12-3, as costs: of the lower Court, 
inclusive of the costs incurred beforeand after 
the remand. The costs of this appeal must 
be borne by the parties in proportion to their 
success. The costs -of all the Courts will 
carry interest at 6 per cent. per annum from 
the date of this judgment till the date of 
realization. 

Decree modified, ° 
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ANOTHER—~ PLAINTIFES—~ APPELLANTS 

Versus 


UMESH CHANDRA BANERJEE — 


. ` DEFENDANT— RESPONDENT. 

Partıtion—Deed effecting or declaring partiron —Res 
giatiation Act (TII of 1877), 88. 17 clause (b), 49—Eri~ 
dence Act(I of 1872), s. 91— Part pe: formance, docti ine 
of-—Specific performance~—Improvements by co-owner 

upon common prope ty, effect of, at partition—Question 
avhether property rajont to be decided by Court. 

A deed by which a partition of immovable proper- 
ty 18 effected or which declares such æ partition pres 
viously effected by the parties, is compulsorily regis. 
trable under clause (b) of section 17 of the Rogise 
tration Act. 
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Lakshmamma v. Kameswara, 18 M. 281 and Ren- 
‘chandra v. Dinkar, 2 Bom L. R. 800, followed. f 
Tho essence of the matter is, whether the deed is 
a part of the partition transaction or contains merely 
an incidental recital of a previously completed 
transaction. ; . 
- Kachu Bhai v. Kiishna Bai, 2 B. 635, referred to. 


Where the intention of the parties was that the do- . 


| cument should be the only repository and the appro- 
priate evidence of the partition, the deed, if not regis- 
tered, is not admissible in evidence under section 49 
of the Registration Act to establish the fact thab the 
property was so partitioned, with the result that 
section 91 of the Hvidence Act excludes other evi- 
' dence also in support of the transaction, because the 
written instrament is not collateral, but is of the 
very essence of the transaction. 

Rew. v. Castle Morton, 8 Barn. and Ald. 688, 28 R. R. 

493, referred to. 
' ‘Bat, if there is part performance of a verbal agree- 
ment, by the party seeking relief, and to the know- 
ledge of the other party, proof will be admitted of 
the verbal contract in cases when an-action for speci- 
fio performance would lie. In other words, an act 
done by a party in puranance of the parol agreement 
- jn order to be a part performance of it, must not only 
be one which could not be done withany other view 
than to perform it, but must also be such as conld not 


be undone without causing the party unliquidated 


1 


damage. 
' Hence if itis possible to restore the parties to pre- 
cisely the same position as they occupied before they 
entered into the parol agreement, the doctrine of 
. part performance will not ordinarily be allowed to be 
invoked. i 

If one joint owner has in good faith effocted valu- 
able improvements, upon the common property at his 


own expense, equity will take this faob into consideras, 


tion upon 8. partition, and in some way, will make an 


allowance to him therefor, in addition to his rate.. 


able share of the property. And itis in recognition 
of such equitable right that to the co-owner, who has 
made the improvements, is assigned that portion of 
the property on which the improvements have been 
made, the division being made on the basis of the 
unimproved value. : 

In a partition suit, the question whether a particular 
property, alleged to- be joint, really possesses that 
character, must be determined before the preliminary 
. deoree is made; all questions involving the title of the 
parties and their right to any relief within the issues, 
are judicial in character, and must be determined by 
the Court. 


- Appeal from the decree of the District 
Judge of Hooghly, dated June 5, 1907, modi- 
fying that of the Second Sub-Judge of that 
district, dated January 15, 1907. 

Babus Mahendra Nath Roy and Jadu Nath 
~ Kanjilal, for the Appellants. : 

Mr. B. 0. Mitter and Babu Provash Ohandra 
Mitter, for-the Respondent,- - 

Judg@ment.—This is. an appeal on 
behalf of the plaintiffs against a preliminary 
_ decree in a suit for partition of joint family 
properties. The father of the plaintiffs was 
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the uterine brother of the defendant, and it 
is not disputed that the joint properties are 
owned by the parties in equal moieties. The 
defendants resisted the claim substantially on 
the grounds that the homestead had been 
previously partitioned, and that the frame of 
the suit was defective inasmuch as varions 
items of joint properties bad been excluded 
from its scope. Itis unnecessary to discuss 
in detail the second objection because the 
parties are agreed that all properties which 
are proved to be joint, must be'incladed with- 
in the scope of the Jitigation. The controversy 
between the parties has been directed princi- 
pally tothe first ground. The defendant, in 
support of his allegation of a previous parti- 
tion of the homestead, relied upon a deed 
executed by the parties on the 25th October 
1893. The Court of first instance held that 
this document was inadmissible, because it 
had not been registered as required by section 
17 ofthe Registration Act. The Court fur- 
ther held that there had been some sort of 
amicable partition of the homestead between 
the parties though the tranbaction did not 
amount to a complete and regular partition. 
But in view of the fact that this arrangement 
had continued for a good many years, and the. 
defendant on the faith of the permanency of 
the distribution had spent considerable sums, 
on repairs of a portion: of the . homestead in 
his occupation and had, on the 14th June 
1896 and 3rd July 1897, purchased from the. 
plaintiffs portions of the homestead in their 
occupation, the Court directed that the parti- 
tion should be so effected as to award to the 
parties the blocks and cook rooms respective- 
ly in their possession. The Subordinate 
Judge further directed a division in equal 
halves of all the other properties. Theplain- 
tiffs as well as the defendants were dissatis- 
fied with this decision and appealed to the 
District Judge. The District Judge held 
that there had been an amicable partition 
of the properties , mentioned in the deed 
of the 25th October 1893 and the map 
attached thereto, and on the groand that 
the arrangement had been acted upon for: 
some years, he concluded that the proper- 
ties marked in the plan must be excluded 
from the partition. The District Judge fur- 
ther directed that the Commissioner appointed 
to effect the partition by metes and bounds, 
should. determine by summary enquiry. 
whether the properties as to which the parties 


_ the deed of the 25th October 1893 was, 
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were not agreed, were really included in the 
joint estate. In this view he modified. the 
decree of the Court of first instanca. The 
plaintiffs have now appealed to this Court, 
and on their behalf, the decision of the Dis- 
trict Judge has been assailed substantially on 
two grounds, namely, first, that the properties 
covered by the deed of the 25th October 1898, 
have been erroneously excluded from the par- 
tition; and, secondly, that the Commissioner 
ought not to have been authorised to decide 
whether the disputed properties were joint or 
not, a question to be determined upon evi- 
dence by the Court itself before the pre- 
liminary decree was made. On behalf ofthe 
respondent, the second of these grounds has 
not been challenged bat in answer to the first 
contention, ib has been argued, frst that as 
the partition of the homestead relied upon 


by the defendant was effected in 1887, the deed. 


was admissible although it was not registered; 
and, secondly, that as the partition had bsen 
acted upon, it ought to be upheld on the 
equitable ground of part performance, because 
if.it was negatived, the plaintiffs would 
enabled to commit an act of fraud. 


In support of the first point taken on behalf 
of the appellants, it has been argued that 
In 
essenca, a.deed of partition; that it was com- 
pulsorily registrable under section 17 clanse 
Éb) of the Registration Act; that inasmuch as 
ib was not so registered, it was inadmissible 
under section 49 of the Registration Act so as 
to affect any immovable property comprised 
therein, or as evidence of any transaction 
affecting such property; and consequently 


_ under section 91 of the Indian Evidence Act, 


no other evidence was admissible in proof of 
the terms of such disposition of property. It 
has not been disputed on behalf of the re- 
spondent that the property affected by the 
deed of the 25th October 1893, was of tho 
statutory value and thatif the document. is 
regarded as a deed of partition, it was com- 
pulsorily registrable under section 17 clause 
(b) of the Registration Act. It has been 


- argued, however, on behalf of the respondent, 


that though compulsorily registrable and yet 
unregistered, it is still admissible in evidences 
in proof of the agreement for partition 


“of the homestead which must have preceded 


NY 


4 
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the actual partition itself. In support of 
this yiew reliance has been placed upon the 
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cases of KedarN ath Duti v: Shamloll Khetiry 


(1) and Mugni Ram v. Gurmukh Roy 
(2). In our opinion, the principle deducible 
from the cases to which reference .has 
been made, is of no assistance to the 
respondent in the case before us. It is clear 
that the deed of the 25th October 1893, 
whether it is treated as a deed by which the 
partition was effected or as a deed which 


‘declared a partition previously effected by the 


parties, was compulsorily registrable under 
clause (b) of section 17 of the Registration 
Act, which provides thata non-testamentary 
instrument, other than an instrament of gift . 
of immovable property; which purports, or 
operates -to create or declare any right, tible 
or interest in immovable property of the 
statutory value, must ba registered. If any 
authority is needed in support of this propo- 
sition, referenca may ba made to the casas of 
Iakshmamma v. Kameswara (3) and Rim- 
chandra Krishna v. Dinkar Rimchandra (4), 
where it was ruled that a deed of pw- 
tition, either declaring certain rights 


_over immovable property, or reciting the 


allotment of lands and containing an 
agreement to act accordingly, is com- 
pulsorily registrable. This view is really 
not inconsistent with that indicated by 
Westropp, O.J. in Kachu Bhai v. Krishna Bat 
(5), where he held that a deed is not required 
to be registered, merely because it recites that 
the bulk of the family property had been 
divided previously to its date. The essence 
of the matteris, whether the deed is a part 
of the partition transaction or contains merely 
an incidental recital of a previously completed 
transaction. [n the case before us, the document 
is described on the face of it as an amicable par- 
tition deed of the homestead which the defen- 
dant now alleges had been previously parti- 
tioned in 1887, ond of the lands adjoining 
thereto. The document further recites that’ 
the settlement was made on the day of its exe- 
cution, and that the parties undertook to 
abide by it in future. In the. written stata- 
ment of the defendant in the present case, 
although it is stated that the inner apartment 
of the homestead had. been amicably parti- 
tioned, and possession had been held accord- 


(1) 11 B.L R, 405; 20 W. R. 150, 
ee 334, 


4) 2 Bom L. R. 800. 
5) 2 B. 835. 
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h ingly, tbe partition was kept ‘enforced on - 
" the 25th October 1893; and to preserve evi- 


Hi 


dence of the transaction the document in 
question was executed. It is further admitted 


in the written statement that portions of the - 


_ joint family properties other than the inner 


apartment were, for the first time, divided on™ 


the date of the execution of the document. 


; Itisclear, therefore, that the intention of the 
` parties was that the document should be. the 


only repository and the appropriate evidence - 


: of the partition, Considered from this point 
` of view, the document is clearly inadmissible 


"by reason of want ofregistration. This view is, 


supported by the observations of Sir Richard 
Couch, ©. J. in the case of Kedarnath Dutt v. 
Shamloll Khettry(1). The defendant seeks to 


„ use the document in evidence, not for any col- 


lateral purpose but to prove that certain por: 


_tion of what was at one time admittedly joint 
- property, had ceased to be such, in other words, 


_ tain all the incidents of joint property.’ 


that the title to such property has been 


altered by the partition transaction without- 


proof of which the property would still re- 
It 
may be conceded, as ruled in the ‘cases of 


. Bengal Banking” Corporation v. Mackertich 


(6), Adakkalam v. Theethan (7), and Nagappa 
v. Devu (8), that although on unregistered 


deed of sale is not admissible in evidence as a 


` fio performance of_the contract of sale. 
‘ doctrine, however, 


conveyance, it is admissible-in a suit for speci- 
, That - 
is clearly inadmissible in 


the case before us. The-defendant does.. 


‘not seek to. enforce the agreement for parti- 


tion which may be imagined to have preced- - 


ed the alleged actual partition of the home- 


-stead. Baut- he wishes to exclude from the 
‘scope of the present litigation, the property 


which on the face of the deed.in question, 
was partitioned thereby. It is manifest that 


‘the deed is not admissible to establish the 
‘fact that the property was so partitioned. 


“We must hold, therefore, that section 49 


of 


.the Registration Act excludes the document 


with the result that section 91 of the Evi- 
dence Act excludes other evidence also in 


‘support of the transaction, because the written 


‘instrument is not collateral, but is of the 


Castile Morton (9) |. 


[Sea Reg, v. 
In fact, it is obvious 


very essence of the transaction. 


(8) 10 0. 816. 
(7) 12 M. 603: 

(8) 14 M. 86. 

(9) oe 8 Barn & Ald. 688; 22 R, R, 493, 
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that if Hie contrary view were maintsined, 
the principle on which a document is dec med 
part of the essence of the transaction and 
consequently the sole as well the primary 
proof of it, would be completely negatived. 
That principle is, as Domat pats it (Civil Law 
3, 6, 2), that when men agree to preserve 
by writing theremembrance of past events 
of which they wish to create a memorial 


‘either with a view to lay down arale for 


their own guidance, or in order to have in 
the instrument a lasting proof of the truth 
of what is written, the truth of the written 
acts must be established by the acts them- 


~selves, that is, by the inspection of the ori- 


ginals.-We are not unmindful that clanse (Ai) 
of section 17 of the Registration Act, excepts 
from ‘registration documents which do not 
themselves create or declare any right, title 
or interest in immovable property, but 
merely create a right to obtain another docu- 
ment which when executed will create or de- 
Buat as 


(10) and Bengal Bank- 
ing Corporation v. Mackertich (6), clauser 
(b) and (h) of section 17, may be recon- 
ciled -if we hold that a document, though 
not aamissible as creating an kerek in land, 
is receivable in evidence for a collateral pur: 
pose, namely, for the purpose of obtaining 
. specific performance of the agreement. As 
we have already explained, however, the de- 
fendant here seeks to use the deed of 1893, 
not for a collateral purpose but to prove that 
the property covered thereby has ceased to 
be joint property. For such- a purpose, the 
document, in our opinion, is inadmissible. 
The first branch of the contention of the 


_-learned counsel for the respondent must conse- 


quently fail. 

The second branch of the contention of 
the respondent, is to the effect that as the 
arrangement has been acted upon by the 
parties, it may be proved irrespective of the 


-provisions of section 49 of the Regis- 
- tration Act and section 91 of 


the Eri- 
dence Act. His argument in substance is 
that the equitable doctrine of part performance 
is applicable to the present class of cases, and 
that as the plaintiffs, if their contention pre- 


‘yail, will be practically enabled to commit 


an act of fraud, no Court of Equity should 


assist them to effectuate such a purpose, J] 
(10) 5 B. 143, aoe 


350 
UPENDRA NATH V., UMESH CHANDNA. 


support of this proposition, reliance has been 
placed upon the case of Bibi Jawahir Kumar: 
v. Chatterput Singh (11), which was followed 
by Fletcher, J. in the case of Singhtram 
Poddar v. Bhagabat Oharan Nandi(12). Refer- 
ence has also been made to the decisions in 
Nemai Oharan Dhabalv. Kokil Bag (13), Kedar 
Nath v. Poorna Sundari (14), Parker v. Tas- 
well (15) and Lincoln v. Wright (16). The 
cason, to which reference has been made, seem 
to recognise two principles namely, first, that 
although an instrament may be inoperative 
as a lease, because not registered in accord- 
ance with law, it may be admissible in 
evidence in proof of an oral agreement to 
lease, which may be made the foundation of 
a decree for specific performance; and, ss- 
condly, that if ‘possession has been taken 
under a verbal agreement to lease, though 
formal documents have not been executed, 
the tenant in possession holds under the 
terms and subject to the conditions of the 
agreement, if the agreement is one of which 
specific performance might be enforced iu 
the Court in which the suit has been brought 
against him, and at the same time as the 
subsequent legal question falls to be deter- 
mined. In our opinion neither of these 
principles is of any assistance to the respond- 
ent, even ifit is assumed that they have 
any application to 8 case of the character 
now before us. If it is imagined that the 


partition, mentioned in the deed of 1893, was 


preceded by an agreement to effect partition 
to the extent and in the manner indicated 
in the deed, itis clear that specific perform- 
ance could not have been enforced in respect 
of such contract. lt is well settled, as stated 
in the case of Satya Kumar v. Satya Gopal 
(17), that although there may be partial 
partition by private arrangement, there 
cannot bea partial partition by a suit. On 
the same principle, a suit ought not to be 
entertained for specific performance of an 
agreement to effect a partial partition of joint 
property. To allow such a suit to be main- 
tained, would be to enable the parties to do 
indirectly what the Court would not assist 

(11) 2 C. L J. 848. 

(12) (Unreported) Suit No. 475 of 1909. 
(18) B O. 634, 7 C. L. R. 487. 


(14) (Unreported) Suit No 643 of 1908. 
(15) 2 De G. & J. 659; 27 L.J. Oh. 812, 6 W. R. 


G08. 
(1 1959) 4 De G. & J. 16. 


(17) 10 U, L. J. 503; 3 Ind. Cas.t247. 
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them to achieve directly. If, therefore, 
specific performance could not have been. 
claimed of the agreement which may be ima- 
gined to have preceded the partial partition, 
the principle of the decision in J¥alsh v. Lowns- 
dale (18), and Bibi Jawahir v. Ohatrapat 
Stngh (11), has obvionsly no application. It 
is equally clear that the doctrine of part per- 
formance has no application: The principle 
upon which the doctrine of part performance 
rests, was explained by Lord Selborne in the 
case of Maddison v. Alderson(19), substantially 
in the following manner. The real ground 
of equitable intervention ie that there is an 
irrevocable act which has lifted the contract 
out of the sphere of pure contract, so that the 
Court has to-choose between undoing what 
has been done, (which is not always possivle 
or, if possible, just) and completing what has 
been left undone; acoordingly the res gesta 
must be such as could be done within no 
other view or design than to perform the 
agreement, there must be some evidentia ret, 
which means that the act must speak for 
itself,—so as to connect itself with the 
agreement: and further the act must change 
the relative positions of the parties towards 
the subject-matter of the agreement. To 
put the matter in another way, if there is 
part performance by the party seeking relisf 
and to the knowledge of the other party, proof 
will be admitted of the verbal contract in 
cases where an action for specific perform- 
ance would lie; bat it has been said that 
part performance is only an exception to the 
plea of the statute of frauds in an action for 
specific performancel Lavery v. Pursell (20) ]. 
When the reason for the rule is thus investi- 
gated, it becomes clear that the rule has no 
application to the case before us. As we 
have already explained, no suit for specific 
performance of the alleged agreement to 
effect a partial partition of the joint property 
could possibly have succeeded. Nor is it 
suggested that the parties cannot be restored 
to their former position and full justice done 
to them. It is well settled that the mere 
fact of payment of money is not necessarily an 
act of part performance, Olinan v. Cooke (21); 


(18) (1882) 21 Oh. D. 9. 
(19) 8 App. Oas. 473; 58 L. J. Q. B. 737; 49 L.T. 
308; 31 W. R. 820; 47 J P, 821. 


(20) 39 Oh. D 508,57 L. J. Ch. 570, 68 L. T. 845; 
87 W. R. 168. 


(21) 1 Sch. & Lef. 22, 


Vol. VI]: 


UPENDRA NATH v. UMESH CHANDRA, 


‘Watt v. Evans (22), Britain v. Bana 


(28) and Hughes~v. Morris (24). In other 
words, an act done by a party in pursuance 
of the parol agreement inorder to be a part 


performance of it must not only bè one which, 


conld not be done with any other view or 
design than toperform it, but must also be 
such as could not be undone without caasing 
the ‘party unliquidated damage. Hence if 
it is possible to restore the parties to precise- 
ly the same position as they occupied before 
they entered ‘into the parol agreement, the 
doctrine of part performance will not ordi- 
narily be allowed to be invoked. LHvenif it 
be conceded, therefore, that as indicated in 
the cases of Williams v. ` Williams (25), and 
Oood v. Oood (26), a family arrangement for 
the division of land, although only verbal, 
will be upheld’ when it has been carried oat 
by acts of part performance by the parties 
interested, holding and dealing with the land 
in Kenan ante with the terms -of the arrange- 
ment, it.is clear that the doctrine is not 
$ applicable to the case before us. Nor does 
the. doctrine of fraud, in support of which 
reliance was placed upon the case of Baksu 
Lakshman v. Govinda Kanji (27), really ag- 
sist the respondent. The plaintiffs do not 
and cannot claim to take advantage of 
the improvements alleged to’ have been 
effected by the defendant or to retain 
the fruits of the sales of the 14th June 1896, 
and 13th July 1897. All that they contend 
is that as the deed of partition is inoperative, 


a partition should be effected by decree of 


the Court subject to such equitable consider- 
ations as may properly be applied to adjust 
the rights of the parties. It is manifest that 
complete justice may be dons if we direct 
thatalthongh all the joint properties. are to 
be partitioned, the portion of the homestead 
of which the defendant has been in posses- 
sion as also the cook rooms which he has 
purchased should be allotted to his share. 
In fact, it is well settled that if one joint 
owner has in good faith effected valuable im- 


(22)4 Y & C0. Ex 579. 


(28) 11 Q. B. D. 123; 481. J Enx. 862; 40 L. T. 240; i 


27 W. B. 482. 
a M. & G. 349 at p. 856; 21 L. J. Oh. 761;16 


Gs), 3 isas) 2 Dr. and 8m. 378; (1867) L. R. 2 dh; 


K (1863) 38 Beavan 814. 
27)°4 B. 594, . 
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provements upon the common property at 
his own expense, equity will take this fact 
into consideration upon a partition, and in 
some way will make an allowance to him 
‘therefor, in addition to his rateable share of 
the property. [Swan v. Swan (23), Pasene v. 
Swan (29); Watson v. Gass (80), In re Jones 
(31), Williams v. Williams (32), and 
Kenrick v. Mount Steven (83), where many of 
the earlier authorities willbe found collected | 
In other words, as stated by this Court in 
Digendra Narain Roy v. Purnendu Narain Boy 
(34), although a co-tenant who has spent 
money inthe improvement of the joint pro- 
perty, may not be entitled to call npon his 
co-sharers to conpensate him for the ex- 
penditure yet he has a defensive equity which 
is enforcible in the event of a partition; 
ib is in recognition of such equitable right 
that to the co-owner who has made the im- 
provements, is assigned that portion of the 
property on which the improvements have 
“been made, the division being made on the 
basis of the unimproved value. This method 
is adopted, whenéver the nature of the pro- 
perty and the improvements and situation of 
“the latter are such as to render such distri- 
bution practicable, and it can be done without 
injury to the other co-tenants [Story v., 
Johnson (35).] The equity of a co-tenant 
to have the part of the common property, 


which he has improved, allotted to him on 


a partition, is not fonnded upon the theory 
that he made the improvements with the 
consent, expressed or implied, of his co-ten- 
anis: the principle rather is, that if the right 
of one joint owner to effect an improvement 
for which he will ultimately be entitled to 
claim allowance, were denied, beneficial user 
of the joint property might in many instances 
become impracticable. It is not necessary 
for us to consider what the position would 
be, if a joint owner purposely covered the 
whole of the estate with valuable improve- 
ments, in such Aa manner as to render it 
impossible to assign the shares of others 
without including part of such improvements. 


It is sufficient to state that no such consi- 
i (1820) 8 Price 518; 22 R. R. 770. 
29) (1860) 20 L. J. Ch. 169. 
(80) (1881) 51 L. J. Oh. 480. 
(81) (1868) 8 Oh. 461 at. p. 478. 
. (82) (1899) 68 L. J. 


(83) (18995 48 W. R. 141. . 
(34) 11 0. L. J. 189 at p. 198; 6 Ind. Cas. 171. 
(35) 1 Y & 0. Ex, 580. 
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derations arise in the present case because 
there is nocontroversy here that the improve- 
ments, if any, have been- effected in good 
faith, upon the portion of the joint property 
in the occupation of the defendant. When 
the partition, therefore, comes to be effected, 
tho north facing block, which has been in the 
occupation of the defendant, will be allotted 
to his share, and the value thereof will be 
. taken in its unimproved ‘condition. The two 
cook rooms also purchased by the defendant 
from the plaintiffs, will be allotted to his 
share, and as the plaintiffs obtained from the 
defendant Rs. 175 and Rs. 200, respectively 
for the rooms on the assumption’ that they 


were exclusively. entitled thereto in proprie- - 


tary right, the defendant will have credit for 
these sums. If the partition is effected in 
this manner, it is clear that no injustice will 
be done and there will be no foundation 
for the suggestion that the plaintiffs will be 
enabled to comit a fraud and to enrich them; 
selves unjustly at the expense of the defen- 
dant. The second branch of the contention 
of the defendant must, therefore, fail. The 
first ground urged on behalf of the appel- 
lants will consquently prevail, and all the 
joint properties will be partitioned in the 
manner indicated. 

In support of the second ground urged on 
behalf of the appellants, it has been contend- 
ed that the District -Judge onght not to have 
delegated to the Commissioner the determi- 
nation of the question as to_whether certain 
disputed. properties are joint properties, and 
in support ofthe proposition reference has been 
made to the case of Tencowrre Devi v. Suttya 
Dayal Banerji (36), where it was ruled that the 
Commissioner cannot deal with the case as if 
he is the Judge or an arbitrator appointed by 
the parties. It has not been disputed on be- 
half of tne respondent that the course adopted 
by the District Judge cannot be justified. As 
pointed out by this Court inthe case of Satyr- 
kumar Banerji v. Satya Kripal Banerji (17), 
the question whether a particular property, 
alleged to be joint really possesses that cha- 
racter,must be determined before the pfelimi- 
nary decree is made; all questionsinvolving the 
title of the parties and their right to any 
relief within the issues, are judicial in 
character, and must be determined by the 
Conrt. sneh determination to be made ordi- 


naviy by the Court and incorporated in the 
(36) 6 ©. L. J. 105. 
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interlocutory decree before any partition i 
made or directed. The second objection, 
therefore, must prevail. 

The resaltis that this appeal is allowed 
and the decrees of both the Courts below 
discharged. The case will be remitted to 
the Court of first instance in order that the 
question of the extent of the joint properties 
may first be investigated, anda preliminary 
decree made thereafter for partition of the 
properties in the mode already directed. The 
costs of this appeal will abide the result, 

Appeal allowed and 
case remanded. 





CALCUTTA HIGH COURT. 
CRIMINAL Revisio No. 288 or 1910. 
April 15, 1910. 

Present: ——-Mr. Justice Harington and 

Mr. Justice Holmwood. i 
RAM SEWAK LAL—AccussD—PETITIONER 
i CETSUS 
MANESHWAR SINGH—Cowrsarnant— 
Oprosits PARTY. 

Antrefois acquit—Penal Code (Act XLV of 1860), 
83 183,500—Defamation—Falae information to public 
servant—Oriminal Procedure Code (dct V of 1898), 
88 234 to 236, 230, 403. 

“An acquittal on a charge of giving false informa- 
tion toa public servant under section 182, Indian 
Penal Oode, on the ground that the person to whom 
the information was given was not a public servant, 
is nota bar, within the meaning of section 403 
of the Criminal Procedure Code, to a trial for 


- defamation under section 600, Indian Ponal Code, on 


the same statement. 
Sharhekban Gohainv. Emperor, 100. W. N. 518; 
3 Or L J. 888, distinguished. 


Rule to show cause why the case institut- 
ed under section 500, Indian Penal Code, 
against the petitioner and pending beford 
the Deputy Magistrate of Champaran, should 
not be quashed. 2 

Babus Dwarka Nath Mitter,and Manindra 
Nath Banerjee, for the Petitioner. 

Mr. Om, for the Crown. 

Judgment. 

Harington, J.—This is a Rule calling upon 
the District Magistrate to show cause why 
the case, which has been instituted against - 
the petitioner, should not be quashed 
and the proceedings set aside on the ground 
that under the provisions of section 403, of 
the Code of Criminal Procedure, the peti- 
tioner is not liable to be tried for the offence 
charged against him. 
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The proceeding which ‘is now , ponding ` 


‘against the petitioner is a prosecution for 


defamation under section 500 of the Indian 
‘Penal Code. The petitioner.contends that heis 
protected under section 403, because he has 
been already tried and acqnitted of an offence 
under section 182 of the Indian Penal Code. 
The facts are that the accused gave a certain 
‘information to the manager of the Bettiah 
‘Raj which was untrue... He was prosecuted 
under section 182 but acquitted on the ground 
that the person to whom he gave the informa- 
tion was not & public servant within the 
‘purview of that section. That information 
was, asa matter of fact, defamatory of the 
person who was aggrieved į in the present Case ` 
and ‘it’ is in respect -of the defamatory 
statements which were made to the manager 


of the Bettiah Raj, that the présent charge.. 


under section 500 was instituted. | 
In my opinion section 408 is ro bar to 


the present proceeding. ` The present peti- 


` applies in the present case. 


tioner certainly would not be liable to be 
‘tried again for the offence of giving false in- 


`. formation to a public servant nor, on the 


same fact, for any other offence for which a 
different charge from the one made against 
“him might have been made under section 285, 
Criminal Procedure Code, or for which he- 
might have been convicted under section 237. 
Section 236 deals with acaso in whicha single 
act ora series of aots is of such a nature that it 
is doubtful which of several offences the facts 


which can be proved will constitute, while 


‘section'237 provides tbat, in the case men- 
tioned in section 236, if the accused is charg- 
ed with one offence, ‘and it appears in evi- 


dence that he committed a different offence ™ 


for which he might have been charged under - 
‘the provisions of that section, he may be 


- evicted of ‘the offence whick he is shown 


to have. committed, althongh he was not 
charged with it.- Neither of ‘these’ sections _ 
In my opinion, 
under section 287, it would certainly not > 


' have been open to the Court to convict the 


petitioner, when he -was charged under | 
section 182.of an offence under section 
500, Indian.Penal’ Code. The one is an 
offence committed against a publio ‘servant 


-~ which can only be prosecuted: upon the com- 


plaint,.or under sanction of the public servant , 
injured or of some one to whom he ia subordi- 
nate, . The offence under section 500 can only. 
be prosecuted on pene complaint of the person 
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aggrieved by the defamation. In one cage, the 
offence is committed against & person to 
<“ whom false information is given; in the 
‘other case; it is committed against a person 
about whom a defamatory statement is made, 

The twooffences, tomy mind, are quite distinct 
gnd the charges under them. would have to be 
prosecuted under the authority of the different 
persons who are injured by that commission. 

The result is that, tomy mind, section 403 
is not applicable, There is no reason, there- 
fore, to interfere’ with the proceedings and the 
Rule must be discharged. 

Holmwood, J.—The question which arises 
on this Rule is whether an acquittal on a 
charge of giving false information to a pub- 
lic servant under section 182, Indian Penal 
Code, on.the ground that the person to 


‘whom the information was given was not a 


public servant is a bar within the meaning 


of section 403. of the Code of Criminal 


‘Procedure toa trial for defamation under 
section 500, on the fame statements. 

It seems to me that the offences under sec- 
tion 182 and section 500 are distinct offences 
_within the meaning of section 233, Criminal 
Procedure Code, and unless thay come under 


. any of the exceptions referred -to in sections 


_234 to 236 and 239, the two charges must 
in law be tried separately. It appears that 
on the 13th of October 1909, the petitioner 
submitted a petition to one Ram Narain Lal 
head tehsilday of the Sirsea Outchary under 
the Conrt of Wards which holds charge of 
the Bettiah Raj, making certain allegations 
against a Sub-Inspector of Police named 
‘Maneswar Singh. 

These allegations were alleged by the Sub- 
Inspector to be false and the said Ram 
Narain Lal was said to be a public servant. 
“The tehsildar forwarded the petition which 
contained a statement that the petitioner 
“Ram Shewak Lal had been wrongfully con- 
' fined by the Snb-Inspector, Maneswar Singh, 
and only let off on paying hima bribe of 
Rs. 65, to the manager of the Bettiah Raj, 
Mr. Lewis, who sent the petition to the District 
Superintendent of Police for enqniry. Ins- 
pector Udit Narain Singh ofthe B Oirels after 


-full enquiry found the petition false and mali- 


cious and requested that the petitioner should 
be prosecuted undef section 182, Indian Penal 
Code, “in order to put a stop 5 the submis- 
_ gion of, ‘such malicious petitions which cause an 
unnecessary trouble, labour, and waste of time 
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of the higher authorities .and enquiring 
Officers.” 

By “enquiring officers” is meant the police 
and the footing upon which the prosecution 
was suggested was that the petitioner intend- 
‘ed by his petition to cause the police to do 


something to the injury and annoyance of the > 


Sub-Inspector Maneswar Singh. 

Mr. Lewis gave sanction under section 195, 
Criminal Procedure Code, to the prosecution 
of the petitioner under section 182 on the 
15th November 1909, on the written request 
‘of the Superintendent of Police and the 
Court Inspector was ordered on the 16th No- 
vember, to apply for the prosecntion of Ram 
Sewak Lal.- The District Magistrate's a 
on this dated the 16th November 1909, 

“The S. P. (Superintendent of Police) as 
plies for prosecution of Ram Shewak Lal 
under section 182, Indian Penal Code.” “Pro- 
pecute Ram Sewak, section 182. Issue sum- 
mons against him. Fix 25th November. Police 
to send up: prosecution witnesses on that 
date.” It is clear, therefore; that Maneswar 
Singh who now seeks to prosecute Ram 
Sewak Lal under section 500, Indian Penal 
Code, did not obtain the sanction to prosecute 
under section 182, Indian Penal Code, and 
was not the Prosecutor but only the principal 
witness for the Crown 

Tithe tehsildar had been a public servant, 
it is obvious that two distinct offences were 


committed by the accused in one series of acts — 


so connected together as to form the same 
' transaction and the case falls under section 
235 (1) of the Code of Criminal Procedure 
and under no other of the exceptions in sec- 
tions 234, 235,236 and 239. That being so, the 
present prosecution under section 500, Indian 
Penal Code, i 18 clearly. saved by the express 
“provisions of section 403 (2) and we are 
bound to -discharge this Rule. 
doubtful whether a charge under section 500 
could have been added onthe trial under 
section 182, held at the instance of the 
Deputy Superintendent of Police. - 

To start a case under section 500 a sworn 
petition by the person aggrieved on his own 
initiative would be necessary. Such a peti- 
. tion could hardly be put in by a subordinate 


Police officer while he was prosecuting a` 


charge for contempt of the lawful anthority 
of public servants under orders of his superior 
the Deputy Superintendent of Police, and in 
_ any case there could be no obligation on him’ 


y 
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to join his personal action under. Chapter 
XXI ofthe Indian Penal Code with the Crown 
prosecution under Chapter X. 

The Ruling in Sharbekhan Gohatn v. The 
Emperor(1), has no application to the present 
case since there both offences, were under 
Chapter X and although section 201 requires 
no sanction, it covers the minor offence under 
section 176 which does require sanction, 
and, therefore, falls under section 235 (2). 
Further’ there was a finding in the judg- 
ment under section 182 that the statements 
were absolutely false and the acquittal was 
solely on the ground that the tehaldar was 
not a public servant. 

Although, therefore, the finding of ‘lie 
Magistrate in the 182 case cannot be in any 
way allowed to prejudice the accused in 
the 500, Indian Penal Code, case, it is clear 
that the question of malice has not at all been 
tried and the,accused has not been acquitted 
of any charge involving malice. That is a 
question which has'to be tried on evidence 
which would be irrelevant ina trial under 
section 182, Indian Penal Code. 

For all these reasons, I agree with my 
learned brother that this rule must be dis- 
charged and that the case under section 500 
brought by the aggrieved person Maneswar 
Singh must be tried on its merits. 

Rule dischar ged. 

(1) 100. W N. 618; 3 Or. L. J. 388. 





CALCUTTA HIGH COURT. 
Seconp Crvin APPBAL No. 2030 or 1907. 
April 22, 1910. 

Present:—Mr. Justice Brett and 

_ Mr. Justice Sharf-ud-din. . 
NANDA GOPAL SINHA RAL AND OTHERS—- 
DEFENDANTS —APPELLANTS 
LeraRus 


Si eemutiy PARESHMONI DEBI—PLAINTIFF 


—~-RESPONDERT. 

Hindu Law—Gsft from father to daughter—Coastruc- 
tion—Intention of donor--Right of donge — Absolute 
or life-estate— Putra poutradi krame—RHeirs of donee’s 
husband eacluded. 

A gift froma Hindu father to his daughter ran 
thus — “You do remain in possesssion of the land 
held by myself, down to your sons, sons’ sons and 
so on in succession (putra poutradi krame); you 
shall not give up anylandin favour of any body 
and your sons and heirs in succession will have 
a right to own and possess the property, your husband 
and husband’s heirs or any menpa of another family 
being excluded”, 
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v Held; that the intention of the donor must be 
ascertained from a consideration of the entire pass- 
age in the deed of gift, and that im considering 
that passage effect must be given to what is known 
to be the usual intention ofa Hindu in disposing of 
his property, which is to keep the property in the 
family so that it may pass to persons who may 
be able to confer spimtual benefit on the donor, 
that in the present case the intention of the donor 
was to oreate a life-estate in favour of the 
donee with the remainder over to- her sons or 
sons’ sons in succession, and that under the 
gift no ‘heritable right passed to the daughter 
of the donee. 


Mahomed Shamsool Hoda v. Shewakram, 21. A. 7 | 


at p. 14; 22 W. R. 409; 14 B. L. R. 226; Ram Lal 
Mookerjee v. Secretary of State, 8 I. A. 46 at p. 8l; 
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/ 


7 0, 304; 10 O.L.R, 349, and Lalit Mohun v. Chukkaw . 


Tal, 24 1. A. 76 at p. 88; 240. 884, referred to. - 
Appeal from the decree of the District 
Judge of Midnapore, dated Jnly 25, 1907, 


aifirming that of the First ‘Sub-Judge of that : 


District, dated February 27, 1907. 

Mr. Hid. Counsel, and Babus Dwarka Nath 
Chuckerbutty and Joy Gopal Ghosha, for the 
Appellant. 

Dr. Rash Bekari Ghose and Babu Surendra 
Nath Ghoshal, for the Respondents. 
= Judgment.—tThis appeal arises dut 

of a suit brought by the present respond- 
ent to recover possession of land, on gs- 
tablishing her right of inheritance thereto to- 
gether with wasilat. . 

The plaintiff is the daughter of one Dhan 
Kumari, and she claims right to the pro- 
perty in suit through her mother to whom 
the property was, according to her allega- 
tions, made over by gift by her (Dhan 
Kumari’s) father as an absolute estate. 
Dhan Kumari died leaving her daughter 
alone surviving her. After her death the 
property was taken possession of by the 
deféndants Nos. 1 to 4, who are the next heirs 
to the father of the plaintiff's mother. 
Their allegation is that the -plaintif has 


no right to the property in suit under the ` 


terms of the gift made to her mother. 


Both the lower Courts have held thatthe . 


gift made by the father to Dhan’ Kumari 
was an absolute gift, and that, there- 
fore, the property passed on the death of 
Dhan Kumari to the plaintiff as her heit, and 


have given the plaintiff; a deoree for the reliefs : 


claimed. 


Detendants Nos. 1 to 4 have appealed, 
and the question which we have to deter- 


mine in this appeal is whether the gift to the 
was a gift of an -5s 4 L.7 


mother, Dhan Kumari,. 
absolute ‘estate, or whether ib was made 


: Shewakram (2), 


"be gathered from the entire terms. 


‘improper to take into consideration 


355 


subject to reservations, in oonsequence of 


-- which the- property did not pass to the 


plaintiff. 
In support of iko appeal, reliance is placed 


-On a passage in the deed of gift which is 


quoted in fullin the judgment of the Court 
‘of first instance. The passage after stating 
that the gift is made to Dhan Kumari and 
that she is vested with the right and pos- 
session from the date of the gift goes on to 
say: “You do remain in possession of the 
land held by myself, down to your sons, 
gong’ gong and soon in succession” the words 
used being putra poutradi' krame. It then 
states that ‘you shall not give up any land 
comprised within the boundaries in favour 
of any body and” that your sons and 
heirs in succession will have aright to own 
and possessthe property, your husband ard 
husband’s heirs or any member of another 
family being excluded.” It is argued on 
behalf of the appellants that although the 
words “putra poutradi krame” are used on these 
two occasions the passage must be read as a 
whole and the intention of the donor should 
It is 
contended that under the terms of the gift 
what wasintended to be given was not an 
absolute estate of inheritance but a life- 
estate tothe donee with remainder to her 
song or her sons’ heirs and that under the 
terms of the gift the daughters of the donee 
andthe husband and the heirs of the husband 
of the doneewere expressly excluded. 
‘ We agree with the learned Counsel for 
the appellant that in considering the docu- 
ment, it is necessary to take the whole 
into consideration and to endeavour to find 
out the intention of the donor from all 
the terms. oe 
In support of the contention that under 
the terms of the gift a restricted interest 
only passed to the daughter, reliance is 
placed on the decision of the Privy Council 
in the case of Radha Prasad Mallik v. Rani 
Moni Dassi (1). In the judgment in that 
ease their Lordships referred to the previous 
ruling laid down by the Judicial Committee 
in the case of Mahomed Shamsool Hoda v. 
in which it is stated that 
in construing a Will of a Hinda it is not 
what 


ard known to be the ordinary notions and 
(1) 80. L. J. 48; 12 C. W. 729; 10 Bom. L. R. 604, 


(2) 21. A. 7 atp, 14; 22 W, R. 409; 14B. L. R. 226. 
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wishes of a Hindu with respect to the de- 
volution of property. It may be assumed 
that a Hindu generally desires that an estate 
especially an ancestral estate shall be ré- 
tained in his family. Itmay be assumed that 
-@ Hindu knows that asa general rule atall 
events, women do not take an absolute estate 
of inheritance which they are enabled to 
alienate. In that case the testator bequeath- 
ed his property to his daughters in equal 
shares subject to the condition that if 
either of the daughters died without leaving 
male issue, the surviving daughter afd the 
song would be entitled to the share of the 
deceased or in the case of the death of any 
of the daughters leaving sons, the share 
of such daughter should be paid “to such 
her son and sons, share and share alike.” It 
was held that the intention of the testator 
was to create in favour of his daughters 
estates for hfe only with remainder over 
Lo their sons, and that the effect of the devise 
was to exclude from succession female heirs 
of the daughters.- In the. present case it 
is contended that though the words in the 
deed declare that the property was given to 
Dhan Kumari and that it would remain in 
her possession and in the possession of her 
sons and sons’ sons in succession, the words 
mura poutradi kramé being used, which ordi- 
narily would create an absolute estate of 
inheritance, still the words following indi- 
cate that the intention of the testator was to 
yetain the property within hisown family 
and the directions that neither ‘the husband 
nor his heir nor any member of a different 
family should succeed, indicate that his in- 
tention was to restrict the succession to the 
male issue of his daughter so that the pro- 
perty might not go ont of the family. The 
daughter’s sons, itis to be observed, would 
perform the necessury ceremonies to confer 
spiritoal venefits on the donor. Itis con- 
tended, that under these restrictions, the 
plaintiff, that is, the daughter of Dhan 
Kumari. would be excluded from the inherit- 
ance. The question, therefore, which ive have 
to determine is whether under this deed of 
gift what was intended to be given by the 
donor was the property to his daughter with 
an absolute right of inheritanceor only a life- 
estate to her with a remainder over to her 
sons and sons’ song. 

On behalf of the respondent, reliance has 
been placed on the decision of the Privy Coungil 
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in the case of Ram Lal Mookerjee v. Secretary 
of State for India in Council (8), in which it is 
stated that the words putra poutrad: krame 
imply an absolute heritable estate, and after 
such an estate has been given any other 
terms in the deed either restricting aliena- 
tion or interfering with the right of succession 
would be void and inoperative, and it has been 
argued, that under the terms of the deed of 
gift, an absolute estate of inheritance passed 
to Dhan Kumari. Reliance is also placed on 
the decision of the Privy Council in the case 
of Lalit Mohun Singh Roy v. Chukkan Lal Roy 
(4), in which itis held that where the words 
used have acquired a definite technical mean- 
ing in relation to an estate, such as the 
words putra poutradi krame, these words in 
themselves are sufficient to convey @ heritable 
and alienable estate without any other words. 
Therefore, after the gift had been made to 
Dhan Kumari in these terms, the rest of the 
passage inthe document so far as it purported 
to restrict the estate created by them must be 
regarded as inoperative. 

We baye givenour best consideration to 
the arguments urged on both sides and we 
are of opinion-that we must ascertain what 
the intention of the donor was from a con- 
sideration of the entire passage in the deed of 
gift ; and that in considering that passage we 
must also give effect to what is known to be 
the usual intention of a Hinda in disposing 
of his property. We think that the author- 
ities to which we have been referred leave no 
doubt that the ordinary intention: is to 
keep the property in the family so that it 
may pass to persons who may be able to 
confer spiritual benefit on the testator or- 
donor. Applying this test to the present 
oase, we hold that the intention of the donor 
was to give the property to his daughter 
and to his daughter’s sons or sons’ sons who 
would beable to confer spiritual benefit on 
the donor after his death. The dauchter’s 
daughter and the husband and heira of the 
husband of the daughter would not be able 
to confer any such benefit, and if the pro- 
perty passed into their hand it would pass 
to persons who wonld not be able to confer 
any spiritual benefit on the donor. In 
these circumstances we think the words 
used in-the deed indicate that the inten- 
tion of the donor was that the property 


8) 8 I. A. 46 at p. 81; 7 0. 804,10 ©. L. R. 349. 
4) 24 J. A, 76 at p, 83; 24 G, 834. 
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‘should not pass.to the heirs of the ‘husband: 


ft 


or to such of the heirs of the daughter as. 


- would pass into a different. family, this being 
the meaning of the words anya _ partbar. 
We’ hold, therefore, that the effect of the 
| gift in this ` case was the same as that 
in the case, before the Privy Council which 
has been relied on by the appellant, name- 
. ly; to create a life-estate in favour of the 
“daughter with the- remainder over to her 
- song or sons’ s0n8 in succession, ‘We 
think under the. gift no heritable right 
passed to the plaintiff the daughter of the» 
donee, The result, therefore, is, disagreeing 
with the” findings of both 
Courts, we set them aside and their decrees. 
“We decree the 
suit of the plaintiff with costs in all the 
i Courts, 





we 


Ea m Appeal deere 
~ CALCUTTA HIGH COURT. ; 
-Civi .Rourss Nos. 4736 awp 4737 or 1909. 
April 11; 1910. 
Present:—Mr. Justico Mookerjee and — 
-~ “Mr. Justice Carnduff 
SARAJENDRA KRISHNA DEB— 
‘ PETITIONER ` 
VETSUS 


SANNÝASI OHARAN GHOSH AND OTHERS 
—Oprosita Party, 


‘Landlord and tenant—Sutt for rent—Purchaser from ~ 


tenant— Deposit of entire claam—Purchaser has no right 
to deposit—Plaintiff not compelladle to accept paman 
from stranger. 

In a suit for rent, the amount -of the entire 
claim “was deposited by a stranger. -to the suit 
who alleged that he had purchased the tenancy 
from the defendant, but-he did not apply to be 
placed on the yecord.. The - Court directed the 
plaintiff to take ‘the money in satisfaction of his 
claim and ‘dismissed the suit: 

. ‘Held, that the alleged purchaser had no locus stands 

in the matter, and the plaintiff could not be compelled 
to accept payment of rent from a pérson who was not 
8 party to the suit. 

Rule against the order of the District Judge 
of 24-Pergannahs, dated November 25, 1909, 
affirming that ofthe Munsif of Alipur, dated 
- July 15,1909. - a 
Babu Mohint Mohan Ohakravart, for the. 


_ Petitioner. - -> 
Rule No. 4736 of 1903.. 

-` Judg ment.—In this Rule we are in- 
vited to set aside twò orders, one made 
by the Court of firat instance on the 15th 
‘July 1909 and the other’ by the Court of 


_ 
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the lower ' 4 
‘claim. The suit is dismissed’’. 
appeal and dismiss the. 


to the suit. 
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appeal below on the 19th November 1929. 
The petitioner before us sued certain persons 
as his tenants for arrears of rent. The case 


“was fixed for hearing on the 15th July, 1903. 


On that date a person of the nameof Anukal 
Chandra Hazra appeared and applied for 


| leav to deposit the full amount of the 


claim with costs. The applicant was not 
a party to the suit and did not even apply 
to be placed on the record, but upon his ap- 
plication, the QOourt proceeded to record 
the following order: “The purchaser of the 
land hag paid into Court the entire amount 
claimed -with costs. The plaintiff is directed 
to take the money in satisfaction of his 
The plaintiff 
then applied to the District Judge to set 
aside this order in the exercise of his re 
visional powers under section 153 of the 


- Bengal Tenancy Act as the original Court 


had been specially empowered to exercise 
final jurisdiction in the matter. The District 
Judge dealt with the merits of the’ case and 
- held that ander sections 170 and 171 of 
the Bengal Tenancy Act, the order of the’ 


- Court of first instance could be supported. 
- In this view he declined to interfere. 
- are invited to discharge both these orders. 
‘In our opinion neither of them can be sup- 

. ported upon any intelligible principle of law. 


We 


The deposit was made bya stranger to the 
suit, who alleged that he had purchased 
the tenancy from the defendants. He had 
obviously no locus stands in the matter and the 
plaintiff could not be compelled to accept pay- 


‘ment of rentfrom a person who was not estab- 


lished to be his tenant and who was not a party 
| Besides if the amount claimed 
was brought into Oourt, that was an admission 
that the plaintiff had a good cause of action 
when he commenced the suit: the only logical 
course, therefore, would be to decree the suit 


-with costs and leave the plaintiff to withdraw 


the sum deposited in satisfaction of his decree. 
But a decree could not be made against the 
defendants on the record who made no admis- 
sion of liability, nor could it be made against 
the stranger petitioner who was not a party to 
thesuit. The order of dismissal made by the 
Court of first instance was, therefore, clearly 


_ erroneous ‘and cannot be supported. The 


order passed by the’ learned District Judge 
is equally unsustainable. Sections 17) and 
171 ofthe Bengal Tenancy Act, upon which - 
he relies, have obviously no application to the 


pi 


ent 


3 


case. 
‘gions only in procéedings 1 in execution of a 
decree for arrears of rent. Here the plaintiff 
has not yet obtained a decree and, therefore, 
no question can possibly arise about. either 
the satisfaction of the judgment-debt under 
section 170 clause (2) or the saving of 
the: interest of a person which would 
be voidable by the execution sales under sec- 
tion 171. 
“The result, 
ig made absolute and the orders referred 
to discharged. The case will be remitted to 
the Munsif in order that he may proceed 
to deal with it in accordance with law. — 

It is conceded that this decision applies in 
principle to Rule No. 4737 of 1909. That 
Rule is also made absolute andthe case 
sent back to the Munsif to be dealt with 
in accordance with the directions given in this 
judgment. 

There will be no order as to costs as the 
Rules have not been opposed. 

Rules made asians 


MADRAS HIGH COURT. 
CRIMINAL Ruviston Oase No. 186 or 1910. 
May 4, 1910. 
Present: Mr. Justice Miller and 
- Mr. Justice Munro. 





GANGADHARA PADAYAOHI AND OTHERS 


~ A PPELLANTS 
VETEUS 
VELAYADA PILLAI AND OTHBRS— 


: RESPONDENTS. 
Practice—Procedure—Order of Sessions Tudge. add- 


ressed to Magistrate—Refusal of the District Magistrate 


to-forward order. 

The District Magistrates should forward orders of 
Sessions Judges to the Magistrates to whom they are 
addressed, and they cannot withhold them on the 
. ground of their being illegal. 
` A revision of such orders can, however, be obtained 
by moving the High Court through the Law Officers 
of the Crown. 


Queen-Empress v. Shere Singh, 9 A. 362, Hurniands 
y, Ramhunantu, 18 C. 186, referred to. 


Mr. O. Sydney Smith, for the Publie Pro- 
secutor. 

‘Order.—The District Mogietiate must 
forward the orders to the Magistrates to 
‘whom they are addressed. He has no right 
to withhold an order of the Sessions Judge 
‘on the ground that in his opinion itis nota 
legal order.. 

If he desires to obtain a revision of the 
orders of the Sessions Judge, he should move 


wv 
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therefore, is that this Rule _ 
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ABDUL SHAKUR tv. ABDULGHAFUR. 


this Court through the Law Officers óf 


the Government [Vide Queen-Hmpress v. 
Shere Singh (1)], and Hurniand:- v. Bam: 
kunantu (2). 


(1) 9 A. 362. (2) 18 0. 186. 





ALLAHABAD HIGH COURT. 
Lerress PATENT APPBAL No. 82 or 1908. 
May 2,1¢10. 
Present:—Sir John’ Stanley, KT., 
Chief Justice and Mr. Justice Griffin. 
ABDUL. SHAKU R—P taintirr— 
APPELLANT 
versus 


l ABDUL GHAFUR anD ‘aNoruss—DEFBNDANTS 


. _——RESPONDENTS. < 
Muhammadan Law—Pre-emption— Several saja 


“sng plota of land sold by one sale—Vicinage only to 


one plot-—~Pre- emption of all plots, 

Three adjoining plots of land were sold by one sila: 

The plaintiff was a sharer in another plot which 
adjoined only one of the three plots gold. 

He sought to pre-empt on the ground of vicinage: 
Held, ‘that as the three plots, the subject-matter of the 
suit, “went to make up one entire parcel of land which ` 
adjoined the plaintifi’s land,-he had the right to pre- 
empt all the three plots. 

Appeal against the decree of the Hon’ ble’ 
Mr. Justice Banerji, Judge of this Hon'ble 
Court, dated 25th July 1908, under section 


: 10, Letters Patent, in S. A. No: 146 of 1907. 


Mr.. Surendra Nath Sen, for- the Appel- 
lant. 

Mr. O’ Conor (with him Mr. Mikal Ishaq 
Khan), for the Respondents. 

Judg ment.—tThe question raised in ` 
this appeal is a narrow one. Inthe suit, out 
of which it.has arisen, the plaintiffi-appellant ` 
claimed to be entitled to pre-empt a sale of ` 


few bigkas of land in Mauza Inampur, which - 


were sold by the defendant . Musammat 
Najiban to the defendants-respondents Abdul 
Ghafur and Abdul Shakur, The parcel of land 
so sold comprised two plots Nos. 
834 and also `a part of plot No. 826. The 
plaintiff is a share-holder in a plot of land 
No. 837, which adjoins portion of plot No. 
836, which with the other two plots forms 
the subject-matter of the sale. The claim of 
the plaintiff to pre-empt is based on a pro- 
vision of the wayrb-ul-arz of the village accord- 
ing to which it has been rightly held that 
the rule of the Muhammedan Law as to 
pre-emption applies. The plaintiff claims the 
right to pre-empt by virtue-of vicinage. Plot 
No. 836, as we have said, adjoins the plain- 
tiff’s holding: ; plot No. 834 patah No, 


s 
* 


833 and . 


rane 
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836 : and plot No. 833 adjoins plot No. S54. 
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The subject-matter of the sale is, therefore, a - 


compact parcel of land adjoining the land of 
the plaintiff, 

Both the Courts below decreed ‘the Sign: 
tiffs claim. A second appeal was preferred 
and the learned Judge who heard it modified 
the decrees’ of the lower Courts and gave a 


859 


- 


according to our tenets the grand principlo 
of shoofa is the conjunction of property and 


‘its object to prevent the vexation arising 


decree for pre-emption of ‘the portion of , 


plot No, 886 which formed part of the subject- 
matter of the sale and not of plots Nos. 833 
and 834. Against -his decree this appeal 
ander the Letters Patent has been preferred. 
` The learned Judge of this Court, in dis- 
missing the plaintiff’s: claim in regard to 
plots Nos. 833 and 834, bases his decision 
upon the fact that thase plots do not adjoin 
plot No. 887. In his judgment he says: “He 
(the plaintiff) is, therefore, entitled to claim 
pre-emption in regard to the one bigha, part 
of No. 886, sold by the vendor. As regards 
the other two plots, namely, Nos.’ 883 and 
834, the map clearly shows that both these 


plots do not adjoin plot No. 837, by virtne 


of the ownership of which the plaintiff claims 
pre-emption, .as plot No. 836 intervenes 

between them, Therefore, he has no right of 

- VicInage as regards those two plots and his 
claim was not sustainable.” 

We are unable to agree with the learned 
Judge inthe view thusexpressed. The subject- 
matter of the sale was a parcel of land which 
for convenience of cultivation or some other 
reason was divided. into three small plots. 
This parcel of land adjoins the plaintiff's 
land and has béen sold as an integer. It com- 
prises but a small area. We see no good 
reason for so disintegrating the integer so 
sold as has been done by our learned colleague, 
‘and for holding that plot No. 886 alone and 
-not also plots Nos. 883 and 834 adjoin plot 
No. 837. Baillie in his work on Muhammadan 
Law (2nd Hdition at page 475). defines the 

‘right of pre-emption i in the following terms: 
“The original meaning of shoofa is conjunc- 


tion. In law it isa right to take possession | 


ofa purchased parcel of land for a similar 
(in kind and quantity) of the price that has 
been set on it to the purchaser. ‘The cause of 
it is the conjunction of the property of the 
shafee | or person claiming the-right with 
the subject of the purchase.” In Vol. III of 
Hamilton’s Hedaya (at page 591), it is stated 
that shoofa takes place with regard to all 
lands or houses, andthe author adds: “Besides, 


from a disagreeable neighbour and this then 


is of equal force whether the thingis divisible 


or otherwise.” 

Now if the grand principle of shoofa is 
the conjunction of property and its object js 
to prevent vexation arising froma disagree- 
able neighbour, itis clear that the object in 
this ‘case would be frustrated if the decree 
of the learned Judge of this Court were 
afirmed. According to that decree tho 
plaintiff would, no doubt, have his 
borders extended by the inclusion in his 
land of part of plot No. 836 but he would 
be left in the same predicament as that in 
which’ he was before pre-emption, namely 
that he will still have the vendees as neigh- 
bours. In our opinion with all deference to 


-our learned brother, the subject-matter of 


the sale baing the entire parcel of land made 


.up-of three plots—and this parcel of land 


t 


adjoins the plaintiff's land—the entire subject- 
matter of the sale should be held to adjoin 
the plaintiff's land and, therefore, the plaintiff 
being entitled to pre-empt that by right of 
vicinage, he is entitled to pre-empt the entire 
subject-matter of the sale and not merely a 
part. 

An objection has been filed under Order 
41, Rule 22 ofthe Code of Civil Procedure, 
but this objection is without force. We dis- 
miss it with costs. 

We allow the appeal, and setting aside the 
decree of the learned Judge of this Oourt, 
restore the decree of the lower appellate 
Court with costs in all Courts, making only 
this modification that we extend the time 
for payment of the purchase-money for three 


- months from this date. 


Appeal allowed, 





. CALCUTTA HIGH COURT. 
-. Secoxn Oiv APPRAL No. 2329 or 1907, 
' ~*~ April 19, 1910. 
- Present: — Mr, Justice Mookerjee and 
Mr Justice Carnduff. 
BARODA PROSAD ROY CHOWDHURY 
AND ANOTHRR— PLAINTIFFS — ÅPPELLANTS 


versus 
ANNODA MOHAN ROY AND OTHERS—- 


DBreNDANTS—RE&SPONDENTS. 
Adverse possession, nature of—How to be estavlished 


360 
BARODA PROSAD t. ANNODA MOHAN, 
— Consl uctive possession, doctrine of, not applicable to 
wrong-doer. 

In order to prove titlo to land by adverso posses- 
sjon, it is not sufficient to show that some acta of pos- 
session have been done, but the possession must bo 
adequate in continuity, in publicity andin extent of 
area to establish thatitis possession adverse to the 
competitor and to take the title outof the trus owner. 

The adverse possession to be effective must be 
actual, visible, exclusive, hostile and continuous for 
the statutory period. 

The doctrine of constructive possession applies only 
in favour of a rightful owner, and must not, as s rule, 
be extended in favour of a wrong-doer whose posses- 
sion must be confined to the land of which ho is ac- 
tually in occupation. 

Ananda Hari Basak v. Secretary of State, 3 C. L. J. 
316, followed. 

Mirza Shamsher Bahadur v. Kun} Behari Lal, 7 O. L. 
J. 114, 12 0, W. N 278; 8 MLT 212; Radhamons 
Debi v. Collector of Khulna, 27 O., 948 (P. C.); 27 L A. 
136; 4C W. N. 597 and Jogendra Nath v. Baladeo 
Das, 85 0. 961; 12 CO. W. N. 127; 6 C. L. J. 735, 
referred to. 


Appeal from the decree of the Sub-Judge 
of Khulna, dated July 19, 1907, modifying 
that of the Munsif of Khulna, dated June 30, 
1906. 

Babus Harendra Narain Mitra, for the 
Appellants. 

Babus Golap Ohandra Sarkar, Hari Oharan 
Sarkhel, Abani Bhusan Mukherji and Sachindra 
Prosad Ghose, for the Respondents. 

Judgment.—tThis is an appeal on be- 
half of the plaintiffs in an action for recovery 
of possession of 125 bighas of land which they 
claim as reformation tn siiu of their Mousah 
Khanka deluviated by the river Bhairao. The 
Courts below have concurrently found upon 
the question of title in favour of the plaintiffs. 
The Court of first instance, however, dis- 
missed a portion of the claim on the ground 
that the defendants had acquired a good title 
by adverse possession for the ‘statutory 
period. Upon appeal by both parties the 
Subordinate Judge has varied the decree of 
the original Court and has held that the 
plaintiffs are entitled to succeed in respect of 
a smaller area. 


The plaintiffs have now appealed to this 
Court and on their behalf, it has been contend- 
ed that the Subordinate Judge has failed to 
apply to the facts of the present case the 
principles applicable to cases of acquisition of 
title by adverse possession in respect of chur 
lands. In our opinion, the judgment of the 
Subordinate Judge insofar as it disallows a 
portion of the claim of the plaintiffs, cannot 
be supported, 
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As pointed out by the Subordinate Judge, 
the disputed land is divided into two parts by 
a towpath. Theland towards the south of 
this tow-path became fit for cultivation with- 
in twelve years of the commencement of this 
suitand consequently the plaintiffs are en- 
titled toa decree inrespect of this southern - 
portion against the defendants. As regards 
the northern portion, 1t has been found that 
the land was reformed more than twelve 
years before the institution of the suit. But 
though this finding of fact cannot be success- 
fully assailed in second appeal, the judgment 
of the Subordinate Judge is open to criticism, 
as he does not find specifically that the defend- 
ants ortheir tenants were in actual occupa- 
tion of theselands continuously for a period 
of twelve years so. as to enable them to acquire 
title by adverse possession. Reference has, 
no doubt, been made in the judgment of both 
the Courts below to various gabultyats execut- 
ed in favour of the landlords defendants by 
their tenants from time to time, and it has 
been assumed thatthe fact of the execution 
of gabultyats was sufficient to justify an infer- 
ence that the defendants were in actual occu- 
pation of the land. This view clearly cannot 
be supported. The principle applicable to 
eases of this description was explained in 
the cases of Ananda Hari Basak vw. Secretary of 
State for India in Council (1). and Mirza 
Shamsher Bahadur v. Kunj Behari Lal (2). 
In the first of these cases, it was pointed-out, 
on the authority of the decision of the Judi- 
cial Committee in the case of Radha Mont Debs 
+, Oollector of Khulna (3), that. in order to 


prove title to land by adverse possession, it ` 


is not sufficient to show that some acts of 
possession have been done, but the possession 
must be adequate in continuity, in publicity, 
and in extent of area to establish that it is 
possession adverse to the competitor and 


-to take the title ont of the true owner. 


Tt was further pointed out in the same 
judgment that the doctrine of constructive 
possession applies only in favour of a 
rightful owner, and must not, as a rule, be 
extended in favour of a wrong-doer whose 
possession must he confined to the land of 
which he is actually in occupation. A general 
statement, therefore, that the defendants or 


their tenants had taken possession of the 
(1) 3.0. L. J. 816. 
(2)7 0. L. J. 114, 12 C. W. N. 278; 3 M. L. T. 218, 
(3) 27 C. 943, 27 I. A. 186; 4 C. W. N. 597. 
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lands as they formed is obviously- insuff- 
cient-for the disposal of the case. If the’ 


_- landlords ‘defendants rely upon possession 


through their tenants, asthey are entitled to do, . 
evidence must be. given to show that the, 
tenants werein actual occupation and thatsuch 
possession covered the whole of the disputed 
land. [Seo Mirza Shamsher-v. Kunj Behari 


Lal-(2)]. Ifit is not established in respect Wr” 
of a particular portion that it has been con- `” 
tinuously in possession of thedefendants either ` 


-directly or through their tenants, clearly 
the title of the plaintiffs has not been extin- 


guished. Then,-again,it has toberemembered,: | 


as explained in the case of Jogendra Nath v. 


Baldeo Das (4), that adverse possession to be ` 


effective must be actual, visible, exclusive, 
hostile “and -continuous for the statutory 
period. In 86 far as this last element is con- 
cerned, we may point ont that the judgment 
of the lower appellate Court regarding tlie 


-parcela called Amanat Khamar is clearly `. 
defective: The Subordinate Judge appears to `` 


have held that the defendants took possession 
‘of these lands upon reformation’and by their 
tenants grew mustard and aus crops on it 
before the land. became sandy, and that 
-afterwards it lay patit for eight or ten years. 
Tf sd, ib is obvious that the elements, which 
must be established to create a good title by 
. adverse possession, have not been proved, and 
as the possession of the defendants was -not 
continuous, the acquisition of statutory title 
by adverse possession was interrupted. The 
learned Vakil for the respondents has, how- 
ever, suggested that evenif after possession 
had been taken by them, the lands became, by 
reason of the action of the rivers covered 
with sand and incapable of occupation, their- 
, possession must, in the eye of law, be deemed 
to have continued over this waste tract of 
land. This contention is clearly opposed to 
the principle of the decision of the Judicial ` 
. Committee in the case of Secretary of State for 
India. v. Krishnamont Gupta (5), which 
- shows that the possession of the defendants 
terminated jn the eye of law and the posses- 
sion of the true owner revived, as soon as 
the lands became incapable of use or occu-- 
pation. In our opinion, important principles 
of law applicable to the case. before us have 
been completely overlooked, andit has not 


been properly tried by the Subordinate Judge. 
ya 85 O. 961; 12 0. W. N. 127;6 0. L. J. 785. - 
5) 29 0. 518, l h 
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The result, therefore, is that this appeal 
must be allowed and the judgment of the 
Subordinate Judge set aside in so far as it dis- 
The case 
will be remitted to him in order that he may 
consider the evidence from the point of view 
explained in this judgment. Costs of this 
appeal-will abide the result. 


+ e 


Appeal allowed. 

. CALCUTTA HIGH COURT. 

SECOND CIVIL APPEAL No. 867 or 1908. 

April z6, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

TARAKANTA GHOSE—Devenxpanr 

l —ÅPPELLANT 
i Versus 
“RAI KISHORI GHOSE— PLAINTIF — 

; RESPONDENT. 

Registration Act (TII of 1877),-8. 17, cls. (b) and (i) 
~~ Agreement to partition—Award creating or declaring 
si a pasa property —Whether compulsorily re- 
gist) able, ; : 


Noither an agreement to effect a partition nor an 


- award of arbitrators, though creating or doclaring 


title to immovable property, is. compulsorily regis- 
Ə. 


Appeal from the decree of the second 

Sub-Judge of “Dacca, dated December 19, 

907, affirming that of the third Munsif of 
Munshigunge, dated November 22, 1906. 

Babus Satish Ohandra Ghose and Rajendra 
Ohandra Guha, for the Appellant. 

Baba Akhil Bandhu Guha, for the Respond- 
ent, 

Judgment.—tThis is an appeal on 
behalf of the appellant in an action for estab- 
lishment of title to immovable property. The 
-claim of the plaintiff is founded on a parti- 
tion made by an award of arbitrators in 1877. 
On behalf of the defendants itis contended 
that the award is not admissible in evidence 
because it was not registered as required 
by section 17, clause (b), of the Registration 
Act. The Courts below have overruled this 
contention, ‘and, in our opinion, rightly, 
There is no dispute as to what actually took 
place. The joint owners agreed to effect a 
partition of their joint properties. They 
first executed an abichalnamah, or irrevocable 
deed of agreement in which they seb out 
elaborately the mode in which the partition 
was to be effected, and appointed arbitrators 
to effect a division by metes and bounds, 


`| 
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The arbitrators divided the properties accord- 
ingly, and recorded the distribution they 
made in an award. Now it is clear that 
- the abichalnamah merely embodied an agree- 
ment to effect a partition, and was, therefore, 
clearly not compulsorily registrable. The 
award, on the other hand, though it created 
or declared title to immovable property and 
might, therefore, have been compulsorily 
registrable, if clause (b) of section 17 of the 
Registration Act stood by itself, was except- 
ed from registration by clause (2), of that 
rection. The learned Vakil for the appellant 
has, however, contended that, as the combin- 
ed effect of the abichilnamah and the award 
is precisely the same as that of a partition 
deed, the award ought to be held compul- 
sorily registrable. We are unable to give 
. effect to this contention, as’we cannot possibly 
‘ extend the operation of the provisions of the 
Registration Act relating- to compulsory 
registration to classes of documents clearly 
outside its scope. In the cage before us, 
neither the one dccument nor the other ‘re- 
quired registration under the statate, not the 
first because if’ was a mere: agreement to 


partition, nor the second, because it was an. 


award of arbitrators. It is, of course, im- 
material that the award sets‘out in full the 
terms Of the abichalnamah, Both the docu- 
ments, therefore, were properly received in 
evidence. Theappeal consequently fails and 
is dismissed with costs. 2.38 

_ Appeal dismissed. 


CALCUTTA HIGH COURT. 
SeconD CIVIL, APPEAL No. 2222 or 1907. 
~ April 21, 1910. ' 
Present: —Mr. J NEH Brett and 
Mr. Justice Sharf-ud-din. 
MIDNAPUR ZEMINDARY Oo. Lp,—- 
_ PLAINTIFE— A PPRLLANT 
VETSUS 
SHAM LAL MITRA—DEFENDANT— 


RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), s. 5 ol. (5)— 
Tenure ur holding—More than 100 bighas— Presumption 
—"“Lands to be brought sto cultivation,” meanig 
of—Cha1 acter of holding, how to be determined. 


The words of section 5, clause (5) of the Bengal 
Tenancy Act, afford no ground for holdiug that the 
fact that the quantity of the land exceeds JOO btghas 
is conclusive evidence that the land forms a tenure. 


The final determination of the question depends up: 


pa the facts as disclosed in each case, 
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Surendra Nath Sen v. Baroda Kanto Birkar, 10 C. W. 
N. elxiy, followed. 

In determining the question of the character of the 
holding, not only the origin of the tenancy should be 
taken into consideration but also the subsequent 
conduct of the parties in regard to the land 

Where 209 bighas of jungle land were leased for the 
purpose of baing brought into cultivation: Held, that 
the worda would not necesaariiy imply that the ten- 
ant was to brng the lands under cultivation himself 
or by members of his own family or by his servants, 
and that the intention might be to bring under calti- 
vation by establishing tenants thereon. 

Where the original area of jungle lands taken by 
a tenant was considerably more than what could be 
cultivated by him or by members of his family or by 
hired servants or with the aid of partners and the 
tenant himself did not appear to bea man of the 
cultivating class, and where the subsequent settle- 
ments were also of large area and the total amount 


of land exceeded 1800 bighas. Held, that the lands _ i 


were taken as a tenure. 

Appeal from the decree of the District 
Jadge of Midnapur, dated July 29, 1907, 
affirming that of the first Sub-Judge of that 
District, dated March 30, 1907. 

Babus Jogesh Chandra Roy, for the Appel. 
lant. 

Mr. Hill and Babu Bipin Bekari Ghose, 
for the Respondent. 

Judgment.—The main question, 
which has been raised in this appeal, is 
whether the lands held by the defendant who 
is the respondent before us, in respect of 
which the plaintifis-appellants sought to 
obtain an enhancement of rent, form a tenure 
or a ratyatr-holding. Inthe judgment of the 
lower appellate Court, it is stated that this 
particular tenancy began in 1231 B. S. with 
a lease of 200 bighas of jungle land, In- 
1233 B. 8. Gopinath Mitter the lessee took 
settlement of another 160 bigkas and in 1251 
of another 15 brghas. In 1263 he took a set- 
tlement of 411 btghas and after his death his 
widow got an amalnamah for 1082 btghas. ° 
These were amalgamated with another hold- 
ing. o that in all the lands now held by 
Gopinath’s son amount to 1,311 bighas, 

Both the lower Courts held that the de- 
fendant was a raipat and that the lands ` 
held by him constituted a ratyak-holding. _ 

The plaintiffs have appealed. Section 5 of 
the Bengal Tenancy Act defines a tenure- 
holder and a raiyat and clause 5 of that 
section provides that when the area held by a 
tenant exceeds one hundred standard bighas, 
the tenant shall be presumed to be a tenure- 
holder until the contrary is shown. In tke 
present case, therefore, a presumption arises 
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in favour of the plaintiffs that the defendant 
‘Is‘a tenure-holder. The lower Courts have, 
however, held that that presumption has 
been rebutted, and the arguments in this 
‘appeal have been mainly directed to showing 
that the conclusion is not supported by the 
facts. The lower appellate Court in arriv- 
ing at ita conclusion that the defendant was 
a natyat relied on the decision of this Court 
inthe case of Surendra Nath Sen v. Baroda 
Kanto Strkar arid others (1). In that case, 
it was held that the words of section: 5 
clause 5 of the Tenancy Act afford no 
ground for holding that the fact that the 
quantity of the land exceeds 10) Odighas is 
conclusive evidence that the land forms a 
tenure. We see no reason to differ from that 
finuing. But we agree that in cases of this 
description, the final determination must de- 
pend upon the facts as disclosed in each case. 

The Court of first instance has relied in 


support of the view that the holding ‘is a. 


rayate- holding on the decision of this Court 
in the case of Durga Prosonno Ghose v. Kaly 
Das Dutt (2). One of the learned J udges who 
decided that case expressed the opinion that 
“the only test of the rayati-interest is to 
see in what condition the land was when 
the tenancy was created. 
already in possession of the land and the 
interest ' created was a right not to the 
actual physical possession of the land but 
to collect rents from those ratryats, the interest 
3s not a rayat.” If onthe other hand the land 
‘was jungle or uncultivated or unoccupied and 
the tenant was let into physical possession 
of the land -that would be a ratyatt-interest 
and the nature of this interest so created 
would not, according to a number of decisions 


- e of this Court, be altered by- the subsequent 


fact of the tenant sub-letting to under- 
tenants.” That case cannot, however, in our 
opinion, be held to lay down definitely and 
for all purposes the distinction between a 
tenure and a raiyat-holding. In our opinion, 


it simply lays down one broad line of dis- ' 


tinction and cannot be held to be exhaustive. 


In fact according to the definition of a tenure 


as given in section 5 of the Bengal Tenancy 
- Act, if uncultivated land were let out for 
the purpose of being brought under cultiva- 
tion by establishing tenants on it, then 


the mere fact that the land was Single land 
10 0. W. N. axir. 
| (2) 90, L. R. 449, 
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or unoccupied at the time of the settlement 
would not make the person with whom the 
land was settled a rayat instead of a tenure- 
holder. In-fact such a person would under 
the definition be a tenure-holder. In the 
present-case the area, of which settlement 
was first taken, was certainly greater than 
could ordinarily be brought into cultivation 
by the defendant’ himself or by members of 
his family or by hired servants or with the 
aid of partners so as to constitute it a raiyati 
holding and the areas of the land subse- 
quently taken over were equally large. 
The learned Judge has, however, held in 
view of the terms of the lease itself, that, 


. a8 the original lease was a rasadi jungleburi 


lease and, the other leases were similar to 
the , original lease, therefore, the holding 
must be taken to bea ratyat:-holding. The 
terms of the leaseare, however, to the effect 
that the land is leased for the purpose of 
being broughtinto cultivation, Abad Kurtya-o- 
jotasa. These words would not necessarily 
imply that the tenant was to bring the land 
under cultivation himself or by members of 
his own family or by his own servants. 
There is nothing in these words to render 
it improbable that the intention was that 
the land should be brought under cultivation 
This view 
has been taken lately by this Court in several 
similar cases from the same district’ where 
the terms of the leases are almost identical 


- with those of the lease in the present case. 


These cases are Ram Narayan Chakrabutty 
v. Midnapore Zemindary Oompany Ld. (Un- 
reported Appeal No. 1716 of 1906 de- 
cided on the 27th April 1908), and the 
Midnapore Lemindary Company Ld. v. Bama- 
puda Roy, (Unreported Appeal No. 
1576, of 1906, decided on the 27th No- 
vember 1908). In the latter case it was 
held that in determining the question of 
the character of the holding not only the 
origin of the tenancy should be taken into 
consideration but also the subsequent conduct 
of the parties in regard to the land. Jn the 
present case; we have found that the original 
area of the landstaken was considerably more 
than what could be cultivated by the respond- 
ent himself or by members of his family or by 
hired servants or with the aid of partners 


and the respondent himself does not appear 


-abide the result, 
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to be a man of the cultivating class. The 
subsequent settlements were also of large 
area, and the total amount of the land now 
held by the respondent exceeds 1,300 dighas 
in area. We are of opinion that on con- 
sideration of all these facts and on the terms 
of the original lease,it is impossible to hold 
that lands were taken originally as a ratyati 
holding or that they have subsequently been 
held as such. These facts, in our opinion, lead 
‘to one conclusion only, that these lands 


were taken forthe purpose of settling ten-- 
ants on them for the purpose of bringing them - 


under cultivation and_so realising: rents 


‘from the tenants, that is to say, the lands 


were taken as a tenure. Disagreeing, there- 
fore, with both the lower Courts we hold 
that the lands; the subject of the present 
suit, form a tenure and not a vratyate 
holding. We set aside the findings of the 
lower Courts and direct that the case be 
sent back to the Court of firat instance 
through the lower appellate Court in order 
that the other issues raised in the suit may 
be gone into and determined and the stit 
disposed of according to law. Costs will 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
FULL BENCH, 
Frest Cryin Appxat No. 57 oF 1907. 
April 9, 1910. 

Tresent:—Sir George Knox, Kr., Judge, ` 
Mr. Justice Banerji and Mr. Justice 
Richards. 

KESRI ROHAN AND OTHERS— DEFENDANTS 
~— APPELLANTS 
VErEuEs 


“GANGA SAHAI AND OTHERS— PLAINTIFFB—- 


DEFENDANTS — RESPONDENTS. 


Hindu Law—~Mitakshara—Succession——Uncle of 


- haly-blood aucceeda in preference to the son of an uncle 


of whole blood, 
An uncle of half-blood succeeds in preference to 


the son of an uncle of the whole blood. 

guba Singh v. Sarfraz Kunwar, 19 A. arm dis- 
tinguished. 

First appeal from the-decision of fie Gabe 
ordinate Judge of Farrukhabad, dated 10th 


December, 1906. 

The Hon’ble Mr. Sunder Lal, (with him Mr. 
Rama Kant Malviya for the Hon’ble Mr. 
Malviya), for the Appellants. 
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Mr. J.-N. Ohoudhri, (with him the Hon’ble 

Mr. Moti Lal Nehru), for the Respondents. 
_ Judgment. 

Banerji, J—The suits, out of which this 
appeal and the connected Appeal No. 58 of 
1907 arise, relate to certain property left by ` 
one Bahadur Singh. The plaintiffs in each 
case claim to be the next heirs of Bahadur 
Singh. The relationship between the 
parties appears from the following pedigre:— 
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It is admitted that the four sons of Mibin . 
Lal were separate and that after the death 
of Bahadur Singh his widow Musammat 
Lachhman Kunwar succeeded to his pro- 
perty. When Lachhman Kunwar died, Raja - 
Ram, Jian Lal and Kalka Prasad were 
alive as also was Musammat Gulab Kunwar 


. the step-mother of Bahadur Singh; she was 


admittedly notan heir to Bahadur Singh, 


band 


# 


~ inherited hia 
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The. question is whether Raja Ram was his _ 
heir or whether Jian Lal and Kalka Prasad 
property. Raja Ram and 


Jianlal died subsequently. The proparty 


in dispute is claimed on the one hand by’ 


the sons of Raja Ram and on the other by 
Kalka Prasad and by Munshi Lal, the. 
son of Jian Lal. There was a controversy 
as to whether Raja Ram was the half 
brother of Gaya Prasad, the father of 
Bahadur Singh or his uterine brother, 
but the case has been argued onthe assump- 
tion that he was Gaya Prasad’s half brother. 
It’ is admitted that Gaya’ Prasad. and 
Ganga Prasad were born of the same mother. 
The question, therefore, ig whether: an 
uncle uf the half blood succeeds in preference 
to the sons of an uncle of the whole blood. 
If Raja Ram was entitled to Bahadur 
Singh’s estate in preference to the sons of 
Ganga Prasad, his sons are entitled to the 
property in dabahion and their claim must 
succeed. 

- The question raised in this appeal was 
not decided in Suba Singh v. Sarfraz Kunwar 
(1) and the Court below is wrong in thinking 
that it was decided in that case. What Was 
held in that case was that “among 
sapindas of the same degree of descent 
from a common dncestor, those who are 


descended from the same mother as the 


propositus are nearer in propinguity than 
those descended from a different mother,” 
(see p. 232) and that the distinction of 


whole blood and half-blood is not confined’ 


to the brother and his sons but extends 
further. The question which we have to 
_ determine in this appeal is whether when 
there is a difference’ in the degree of 
relationship, the rule of whole blood and 
half blood applies. 
The order of succession after parents is 

‘ thus laid down in the Mittaxshara: 
"On failure of the father brethren share 
. the estate.” (Chapter II Section 4 1). - 
` “Among brothers such as are of the whole 
- blood take the inheritance in the first instance 
under the text (of Maniu). To the nearest 
sapinda the inheritance next belongs; since 
those of the half blood are remote through 
the difference of the mothers.” (Section 5). 

“On failureof brothers algo their sons share 
the heritage. (Section 7.) 

“In case of competition between brothers 

(1) 19 A. 215, 
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` 


‘and nephews, the nephews have no title to 


the succession: for their right of inheritance 
is declared to bə on failure of brothers.” 
(Section 8.) 


This rale of exclusion of nephews by 


-brothers also applies to brothers of the 


half blood, and sons of brothers of the 
full blood inherit on failure of half brothers. 
(See West and Buhler’s Hindu Law, p. 11z 
and Mayne’s Hindu Law, section 589, 
p. 774, 7th Edition), Except in Bombay, 
where the authority of the WVWyanahar 
Maynkha is supreme, this rule applies to 
all cases governed by the Mttakehara, 

In section 5, Chap. II of the Mitakshara, 


“the rule of succession in default of brother’s 


sons 18 laid down, the heirs being gotraj. 
sapindas and after them bhinna gotra sapindas 
or bandhus. Among theformer, “the heirs 
are successively the paternal grand-mother, the 
paternal grand-father, the uncles and their 
sons.” (Section 5 4). The word in the original 
Sanskrit which has been translated as succes- 
sively” is karmena which means one after 
another. Among gotraja sapindas, therefore, 


the paternal grand-mother takes first; after 


her, the paternal grand-father; after him 
uncles, that is, the paternal grand-father’s 
sons, ‘and in default of them, their sons. 
The gon of the paternal uncle thus comes in 
after the paternal uncle, who whether he is 
of the whole blood or the half blood, excludes 
the son of a brother of the whole blood. On 
the same principle, whichis thatof propinguity, 
a paternal uncle of the half blood excludes the 


` gon of a paternal uncle of the whole blood. 


The learned Advocate for the respondent 
contends that paragraph 4, section 5, is intend- 
ed to apply only to relations of the whole 
blood but there is no authority as far as we 
are aware in support of their contention 
and nonehas been cited. On the contrary 
the Madana Parijata by Visvesvar Bhatta, 
a commentary on the Mitakshara of great 
authority, clearly explains what ithe 
meaning of the role is. The passage in the 


‘Madana Parijata bearing on the point is thus 


translated by Professor Sarabadhikari in the 
Tagore Law Lecture for 1880, p. 440: 
“Among the paternal uncles, the succession 
of uterine and half blood uncles should be 
regulated in the same manner asin the case 
of brothers, that is, the paternal grand- 
mothér’s sons first inherit, and after them 
the step-grand-mother’s sons and in their 


266, 
BINDESWARI KOPN v, AWADH BEHARY LAL. 


default the paternal uncles’ sons inherit in 
the same manner as brother’s sons.” The 
same passage is quoted in Mandhk’s Hindu 
Law, p. 384, foot-noté, and is similarly trans- 
lated. Reading the text of the Mitakshara 
by the light of this commentary, there can be 
no room for doubt that an uncle of the half 
blood succeeds in preference to the son 
of an uncle of the whole blood—the former 
being nearer in propinquity than the latter. 

As Raja Ram was alive when the widow 
of Bahadar Singh died, he inherited thelatter’s 
property as he was Bahadur Singh's unele, 
although of the half blood, and the plaintiffs 
` respondents, whoare lower in degree, have 
no right to his estate. Their suit onght, there- 
fore, tohave been dismissed and the claim 
of the sons of Raja Ram ought to have been 
decreed. I would allow this. appeal, ‘set 
aside the decree of the Coúrt below and 
dismiss the suit of the plaintiff-respondent 
with costs. 

Knox, J.—I have had the advantage of 
reading and considering the judgment of 
my brother Banerji and have nothing to 
add. 

Richards, J.—I concur. 

By THE Court.—The appeal is allowed, the 
decree of the Court below is set aside and 
the suit of the plaintiffs dismissed with 
costs including in this Court fees on the 
higher scale, 

Appeai allowed. 





CALCUTTA HIGH COURT. 
MiISOELLANEOUS Civin APPEAL Nv. 13 or 1910. 
April 29, 1910.- 
Present:—Mr. Justice Chatterjee and’ 
Mr. Justice Vincent. 
BINDESWARI KOER— JUDGMENT- DEBTOR 
—- APPELLANT 
; versus = 
AWADH BEHARY LAL—DECREE-HOLDE 
-—RESPONDENT. , 

Limitation Act (KV of 1877), 65.19 and Sch, II, œt. 
179 clause (4) —Step-sn-ard of esecution——Oom promise 
to have rest of decree ewecuted at future time, whether 
step-1n-aid of eveoution—Achnowledgment-—Sectron 10 
whether applicable to applications for emecution. 

A compromise to Lave the rest of a decroe execut- 
ed at a future time without fixing any period for the 
same, is an application for taking a step-in-aid of 
execution. 

Ghansham v. Mukha, 8 A. 320, followed. 

-Such a petition-of compromise isan admission on 


INDIAN OASES. 


[1910 


N 


the part of the judgment-debtor which would attract 
the provisions of seotion 19 of the Limitation Act, 
1877, and entitles the decree-holder to a fresh period 
of limitation from that date. 

Section 19 of the Limitation Act, 1877, applies to 
an application for execution. 

Rakhal Chandra Tewari v. Hemangini Debi, 3 C. L. J. 
847, Ram Coomar Kur v. Jakur Alt, 8 C. 716; 10 O. L. 
R 618 and Toree Mahomed v. Mahbood, 9 C. 730; 13 
0. L. B 91, followed. 


Appeal from the order of the District 
Judge of Gya, dated October 12,1909, revers- 
iung that of the Second Munsif of that place, 
dated July 26, 1909. 

Babus Mohendra Nath Roy and Harihar 
Prosad Singh, for the Appellant. 

- Babus Kalwant Sahay, for the Respondent. 

Judgment.—In this case a decree 
was passed on the 12th May 1897 for the parti- 
tion of certain trees and for the construction 
of a pucca water-channel by the defendant. 

The first application for execution was 
made onthe 12th May 1900. In the course 
of that application, there was on the 24th 
November 1990 an application by the decree- 
holder und the judgment-debtors in which 
both parties agreed that they would have the 
matters directed under the decree done in 
private. Besides there was a prayer by the 
decree-holder to have his name substituted in 
place of certain others whose interests had 
ceased. Upon that application the’ execution 
was struck off on the lst December 1900. 

The next application for execution was - 
made onthe 28rd November 1903, that is, 
just within three years of the application of 
the 24th November 1900. During the pen- 
dency of the second application the parties 
again entered into a compromise. 

A. petition was filed on the 9th April 1904 
stating that the trees had been divided but, 
that with regard to the construction of the 
water-channel, the parties agreed that it 
would be done hereafter. Upon that the 
execution was struck off. 

Thethird application for execution was 
made on the 8th April 1907, which was just 
within three years of the application of the 
9th April 1904, 

It is contended in this casé that the third 
application is barred by limitation. 

The lower appellate Court has held that 
the application dated the 9th April 1904 was 
astep-in-aid of execution and has overruled 
the objection of the judgment debtors. 

‘It is contended before us that the lower 
appellate Court is wrong in holding that the 
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application of the 9th April 1904 Was a step- 


in-aid. of execution. 

It is true that the application, with regard 
to one part of the decree, says that ithas sal- 
ready been executed and with regard to the 
other says that it will be hereafter. done 
without reference to any further proceedings 
in execution. 
tended that it was not a step-in-aid of 
execution. 

Thereia authority, however, in the Allah- 
abad Court for a different view, for instance, 


the cass of Ghansham v. Mukha (1), in which . 


a compromise to have the rest of the decree 
executed at a futuretime without fixing any 
period for the same was held to bean appli- 
cation for taking a atep-in-aid of execu- 
tion. There is, however, another aspect of 
this case, and that is, that the compromise 
petition of the tth April 1904, does. contain 
an admission by the judgment-debtors of 
their liability under the decree. It was, there- 
fore, an admission which would attract the 
provisions of- section 19 of the Limitation 
Act and entitle the decreg-holder to a fresh 
‘period of limitation from that date. 

Ib is contended that, section 19 cannot 
apply toan application for execution. We 
do not think, however, that the contention is 


valid for the wording of the section is wide - 


| enough to include an application for execu- 
tion and in fact it has been applied to the 
execution of a decree inthe cases of Rakhal 


Chandra Tewari v. Hemangint Debi (2), Ram- 


Coomar Kur v. Jakur Ali (3) and Tores 
Mahomed v. Mahbood (4). 

We, therefore, think that the present 
application for execution is not barred by 
limitation. 

“The appeal, therefore, is dismissed with 
' eosts two gold mohurs. 

The execution will proceed. Let the record 
be sent down. 

Appeal, dismissed, 


ay 3 £320. : 
(2) 3 0. L. J. 347. 

(3) 80. 716; 10 0. L. R. 613 

(4) 90. 730; 13 O. L, R. 91 
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In that way it might be con- | 


_the widow of his brother, Muktarani 


the certificate was revoked. 


CALCUTTA HIGH COURT. 
Oivit Rup No. 4425 or 1909. 
- March 9, 1910. 

Present: —Mr. J nakoo Mookerjee and 
Mr. Justice Tennon. 
RAJENDRA NATH DAS—Pertitioneer 

versus 


MUKTA RANI DASI—Obpposirg PARTY. 

Oriminal Procedure Code (Act V of 1898), ss. 195, 
476—Order under 8. 476 in*ructuous—Order under 
8. 195 not sllegal—Application under s, 195 pre- 
sented by minor should be presented through next 
friend. - 

After action has been taken under section 476 
of the Criminal Procedure Oode, and an order has 
been made, which proves infructuons because not 
made in accordance with that section or because 
it is defective in form, there is no reason why 
an application properly made nandor section 195 should 
not be entertained. The position would bo different 
if the order under section 476 was set aside on the 
merits. 

An application presented under section 195 of 
the Oriminal Procedure Oode to a Civil Court, for 
sanction to prosecute a person, by a person who 
is an infant, ought to be presented on‘his behalf 
by a properly appointed next friend. The Court 
will not entertain an application which is not sgo 
presented. 

The objection goes to the root of thematter and 
may be taken successfully in the appellate or the Re- 
visional Oourt. 

Kamatchahi v, Ramasami Ohetti, 19 M. 127 and Doorga 
Mohun Dass v. Tahir Ally, 22 O. 270, referred to, 


` Rule against the order of the District 
Judge of 24-Pergannabs, dated October 12, 
1909, affirming that of the Sub-Judge of that 
district. dated June 5, 1909. 

Babu Romesh Chandra Sen, for the Peti- 
tioner. 

Babu Satish Chandra Ghosh, for the Opposite 
Party. 

~ Judgment.—wWe are invited in this 


' Rule to set-aside an order made by the 


Subordinate Judge of 24-Pergannahs, under 
rection 195, Criminal Procedure Code, which 


‘ has been confirmed by the learned District 


Judge under clause (e) of that section. The 
circumstances under which the order has been 
“indo are not disputed. 


The petitioner before us obtained a certi- 
ficate under the Succession Certificate Act in 
respect of the estate of his deceased brother. 
An application was subsequently made by 
Dasi, 


an infant represented by her father Hari 


_Mohan Das for revocation of the certificate on 


the -ground that it had been’ obtained by 
frand. “ This application was allowed and 
The learned: 
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Subordinate Judge in his judgment in that 
cage held that the certificate had been ob- 
tained by fraud and observed’ that the 
petitioner Rajendra Nath Das ought to be 
prosecuted for perjury and forgery. On the 
8th February 1909, on which date the re. 
vocation case was decided, notices . were 
directed to issue upon Rajendra Nath Das 
galling upon him to deliver up the certifi- 
čato which had been revoked and also to 
Show cause why he should not be criminally 
prosecuted. Cause was shown and the Sub- 
ordinate Judge on the 5th June 1909, record- 
bd an order to the following offect : “T, 
therefore, accord my sanction to Muktarani 
Dasi to prosecute Rajendia Nath Ghosh for 
forgery and perjury in the Criminal Court”. 
This order, itis not disputed, was open to 
objection on three grounds :—yirst, that 


~ - there was an error in the name of the person 


directed to be prosecnted, as his correct 
hame was Rajendra Nath Das while he was 
Hescribed in the order as Rajendra Nath 
Ghosh ; secondly, that while the proceedings 
had obviously been instituted under sec- 
tion 476, Criminal Procedure Code, the 2rder 
purported to grant sanction to Muktarani under 
section 195 of the Code,though she had not 
_ Applied for sanction under that section ; and 

thirdly, that the order was vague as no details 
Were given as to the charges of perjury and 
forgery. After this order had been made, the 
father of Muktarani Dasi applied to the 
Magistrate to issue process against Rajendra 
Nath Das. The Magistrate, however, de- 
tlined to take any action, apparently on 
the ground that the person directed to be 
prosecuted was Rajendra Nath Ghose whereas 
process was sought against Rajendra Nath 
Das. An application was accordingly made 
tn the 31st July 1909 to the Snbordinate 
Judge, on behalf of Muktarani, to amend 
his order. Notice was thereupon issued to 
Rajendra Nath Das and cause was shown. 
On the 4th September the Subordinate Judge 
tecorded the following order: “Fresh peti- 
tion be filed by Muktarani Dasi praying for 
sanction. Let this case be disposed of’. As 
We understand this order, the Subordinate 
Judge abandoned the proceedings which he 


had initiated under section 476 and in which. 


he had by mistake recorded an order under 
section 195. On that very date, Muktarani 
inade an application under section 195, in 
which she prayed for sanction to prosecute 
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Rajendra Nath Das, setting ont in detail the 
circumstances under which the offences of 
perjury and forgery were alleged to have 
been committed. Notice was issued again 
upon Rajendra Nath Das and cause was 
shown. Ultimately on the 2nd October 1909, 
an order under section 195 was made. 
Rajendra Nath Das subsequently applied to 
the District Judge to revoke this order, but 
he refused to interfere under clause (c) of 
section 195, Criminal Procedure Code. In 
this Court the order of the Subordinate Judge 
thus confirmed by the District Judge has been 
assailed substantially on two grounds, namely, 
first, that after the proceedings under sec- 
tion £76 had been commenced and had prov- 
ed infructnuous, no application under gec- 
tion 195 ought to have been entertained ; and, 
secondly. that the application under sec- 
tion 195 presented by the minor Muktarani 
herself, without any next friend, ought not 
to have been entertained at all. 

In so far as the first of these contentions is 
concerned, there is, in our opinion, no gub- 
stance init. After action has been taken 
under section 476, nnd an order has been 
made which proves infructnous because not 
made in accordance- with that section, or 
because it is defective in form, there is no 
reason why an application properly made 
under section 195, should not be entertained. 
The position, of courre, would be different if 
the order under section 476 was set aside on 
the merits, but it is not contended that the 
order under section 476 in this case was dis- 
charged on the ground that it was unjust on 
the merits. In fact, it is quite clear that 
if that order had been assailed in this 
Court in proper time, it would have been 
set aside on the ground that it was defective 
in form and as we have already seen, the 
proceedings were, as a matter of fact, aban- 
doned by the Subordinate Judge as soon as 
he discovered the mistake he had made. We 
must, therefore, overrule the first contention - 
on behalf of the petitioner. 

- In go far as the second ground is concerned, 
16 must, in our opinion, prevail. The applica- 
tion in the present case was made toa Civil 
Court under section 195, Criminal Procedure 
Code. It was made by an infant who had ` 
in the original proceedings been represented 
by her father as her next friend. It was 
through some unexplained oversight that the 
proceedings under section 195 were instituted 


-~ appointed next friend. 
- suggested, 


Vo VI} sat a 
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in her-own name, and the takalainama also 
appears to have been given by her. Tt has 
not been disputed by the learned Vakil 


a 
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who has appeared ‘to. show cause that if - 


an application is presented under section 195, 
Criminal Procedare Code, toa Civil Court by 
_ & person who is an infant, it ought to be 
presented on his behalf by‘a properly 
Bat it bas been 
on the authority of the cases of 
Kamalakshi v. Ramasami Chetti 
Doorga Mohun Dass v. Tahir Ally (2) that 
this objection comes too late, as it was not 
taken” before the Subordinate J udge on the 
District Judge. Weare unable to hold, how- 
ever, that there has been any.waiver-on the 
part of the petitioner of this objection which 
goes to the root of the matter. The grant 


of an application under section 195 is a- 


-~ matter of some consequence, and an appli- 
cation made in that behalf ought not to be 
entertained unless itis presented by some 


responsible: person” acting as the next friend’ 


of the infant concerned. The second con- 
‘tention of the petitioner must, therefore, 
- prevail. 

The result is that this Rule is made ab- 
golute and the orderof the Court below dis- 
charged. Under the circumstances stated, we 
- must also set aside the order which was 
made by the Subordinate Judge onthe 5th 


June 1909 under section 476, Criminal Pro-_ 


cedure Code, as there is no room “for” con- 
troversy that the order as it stands is entirely 
erroneous. It purported to be an order under 
section 476 but was in reality an order under 
_ section 195 by which sanction was granted to 
a ‘person who had never applied for it. Tho 


cousequence. will be that the whole matter- 


will- be set at large, and the Court as well 
_ag the parties will be.at liberty to take such 


(1) and 


_ abouts of the others were not known, 


E 
be 


wa 


‘action as they may be advised. There will be - 


no order as to costs. 


Rule made absolute, 


(1) 194. 127. (2) 22 0. 270. 


wn 


a 


369 


_OALCUTTA HIGH COURT. 
Seconp Orvis Appracs Nos. 1907, 1986 anv 
1987 or 1908. 

April 22, 1910. 

Present:—Sir Lawrence J evkins, Kt., 
Chief Justice, and Mr. Justice Doss. 
PURNS SUNDARI DEV I-—PLAINTIFF 
—ÅPPELLANT 


£ ver ‘SUS 


TATRA NASY A—Derenpant— 


- RESPONDENT. 
Evidence Act (I of 187 2), 83, 32,34—Collection papers, 
admesasbelity of. 
The fact that collection papers may be admissible 
under section 34 of the Evidence Act does not pro- 
vent their also being admissible under section 82 of 


the Act, if the conditions PESEN by section 82 aro 


eatablished. 3 
Mahomed Mahmood v. Safar Ali, 11 C. 407 and 
Rempyarabat v. Balaji Shridhar, 28 B. 294, explained 


Appeals from the decrees of the Sub-J udge 
of Rungpur, dated May 18, 1908, confirming 
those of ‘the -Munsif of Rangpur, dated 
Jannary 30, 1908. 

-Facts.—These three appeals arose out 


_ of three rent suits. The defendant disputed 
-the jamas. The suits were decreed according 


to-the jamas-admitted by the defendant. The 
plaintiff to prove the jamas, claimed by her, 
produced some collection papers, but the 


persons who collected the rents and prepared 


the papers were not examined, as two of 
them were said to be dead and the where- 
The 
learned Munsif held that the collection papers 
were no evidence, as they were proved by a 
person who only knew the handwriting of 
the person who had prepared them, but who 
did not see those persons realize the rents, 


mor did he see them prepare these papers. 
The lower ‘appellate 


Court upheld that 
view. .The plaintiff appealed to the High 
Court. 


Babu Brojo Lal Ohakravarti, and Prokash 
Chandra Majumdar, for the Appellant. 

Babus Hem Chandra Mitra, for the Re- 
spondent. | : 
‘Judgment. 


Jenkins, C. J,— This is a second appeal pre- 


` ferred by the plaintiff. The only point, with 
_ which we are concerned, is his objection that 


‘certain documents were improperly excluded. 
These documentsare collection papers said to 
have been prepared by Hari Mohan Kar, 


` Dhanulla Patwari, Radha Charan Mojamdar 


and Mohiny: Chandra Ganguly. The plaintiff 


870. 
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proposed to use these documents in evidence 
and as he could not call the individuals by 
whom they had been prepared as witnesses, he 
tendered them under section 32 of the Indian 
Evidence Act. It was objected to this that 
these papers could only be used under section 
34 and that in the absence of those by whom 


they were prepared, the provisions of that, 


section could not be called in aid by the 
plaintiff. This view bas found favour with 
both the lower Courts, andit seemed to the 
lower appellate Court that the matter was 
concluded by the devision of this Court in 
Mahomed Mahmood v. Safar Ali (1). There 
was also cited to the learned Judge of the 
lower appellate Court a decision of the 


Bombay High Court, Rampyarabat v. Balaji * 


Shridhar (2), but he apparently thought that 
there was a conflict between this decision of 
the Bombay High Court and that of the 
Calcutta High Court in Mahomed Mahmood 
v. Safar Ali (1), and, in that view he deter- 
mined that he must be bound by the Caleutta 
decision. But his appreciation of the two cases 
was erroneous. There is really no conflict 
between them, because the Bombay case 
_ proceeded upon the proof of circamstances 
which brought section 32 into play, while 
there were no facts in the Calcutta case that 
could have had that effect. In our opinion 
the fact that papers may be admissible under 
section ðb of the Evidence Act does not pre- 
vent their also being admissible under sec- 
tion 32 of the Act, if the conditions prescrib- 
ed by section 32 are established. There are 
expressions in the judgment of both the 
lower Courts which point to the view that 
such conditions have been established in this 
case, and in that view we must send back 
the case. It will be for the lower appellate 
Court to determine, with regard to the 
several individuals by whom the papers were 
prepared, whether they aro dead or cannot 
be found; and, so far as that is the case, it 
will be right for the lower appellate Court 
to take into consideration those papers under 
section 32 and not to reject them. We are, 
however, unable tosayanythingastothe weight 
to be attribotead to them. That isa matter 
for the determination of the lower appellate 
Court which is the final Court of fact, and 
it will be for that Court, on consideration of 
the documents, if admissible, to determine 

(1) 11 C. 407. 

(2) 28 B, 204. 
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whether or not they established the plaintiff's _ 
case. either alone or along with the rest of 
the evidence adduced. 

We must reverse the decree of the lower 
appellate Court and send back the case for 
re-hearing in the light of these remarks. 

The costs of this appeal will abide the 
result, 

The judgment will govern the analogous 
appeals. l 

Doss, J_—I agree. 

Case remanded, 





CALCUTTA HIGH COURT. 
SECOND Crvit Arrears Nos, 1215 anp 1304 
oF 1908. 

_ April 29, 1910. 
Piesent:—Mr. Justice Woodroffe and 
Mr. Justice Richardson. 
RAM LAL SUKUL anD OTHERS —~PLAINTIFES 
— APPELLANTS 
versus 
BHELA GAZI AND OTHERS — DEFENDANTS —- 
RESPONDENTS. 

Bengal Tenancy Act (VII of 1885), ss. 22 ci (2), 
159 —Occupancy sight, acquisition of, by co-sharer 
landlord —Eneumbrance—Power to annul encumbrance. 

Tia co-sharer landlord purchases the holding of 
an occupancy tarat and occupies the holding for more 
than 12 years, from the date of his purchaso, ho 
cannot acquire any right of occupancy in thie 
holding. 

If he purchases in execution of a “rent decree, he 
has power to annul under-tenancies as encumbrances 
under section 159 of the Bengal Tenancy Act. | 

Appeal from the decree of the first Sub- 
Judge of Tipperah, dated March 31, 1908, re- 
versing that of the second Munsif of Comillah, 
dated March 27, 1907. 
| Dr. Sarat Ohandra Basak, for the Appel- 
lants. i 

‘Babu Akshoy Kumar Banerjee, for the Re- 
spondents. 

Judgment. 

Woodroffe, J.—It has been firstly argued 
that the Court of Appeal should have 
held that the tenancy was an occupancy 
rayah holding and that the tenancy having 
been in existence and purchased by the 


 Dichits prior to the passing-of the Bengal 


Tenancy Act in 1885, section 22 clanse(2) of 
that Act did not apply with the result that 
there was no merger of the occupancy right. 
This question, though raised by the grounds 
of appeal before us, was not raised in the 
lower Court and cannot be now gone into. 


o Vol. Vi] 4 / 
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There is nothing-in the paper-book on ‘this 

point which is songht, to be established by 


réference toa passage in the evidence. But 
then it is said that assuming section 22 


does- apply and that under section 22 clause” 
(2), the occupancy right then existing was ` 


extinguished by the transfer of the right ‘of 


Goloke Singh to ihe Dichits, the lower ap- 


pellate Court should have held that by reason 
-of Dichita subsequently continuously hold- 
ing the land as ratyat for a period of 12 years 
and more from the date of. their purchase, 
they acquired’a new occupancy right. It is 
contended that the. occupancy right which is 


extinguished by the section is only the right | 


which existed. atthe date. of.the transfer and 
that there is nothing to prevent the acquisi- 
tion of a new occupancy ‘rights. To hold 


this would, I think, defeat the policy of the . 


section. And further the owner of the 
holding could not acquire aright adversely 
to himself in his other character as co-pro- 
prietor. The lower appellate Court, there- 
. fore; correctly held that the properties pur- 
chased by the plaintiffs in execution of the 
- decree for arrears of rent are a råyatt hold- 
ing without occupancy right. The question 
then arises whether the plaintiffs under sec- 
tion 159 have power to annul under-ten- 
-ancies a8 encumbrances. 


of Chapter XLV do not apply to purchasers 
of non-occupancy holdings and that the only 
remedy open to a purchaser of such a 
holding is under section 49 by ejectment. 1 
think, however, this is not so. . A non-occu- 
pancy raiyat isa raiyat and the land held 
by him ig a holding. Chapter XIV is general 
in its terms and refers to “sale for arrears 
under decree.” Section 159 speaks’ of a 
holding and where the Act intends to refer 
to occupancy holdings it so qualifies the 
terms. The latter section provides that a 
sale ofa holding for arrears will pass the 
holding ‘subject to protested interests and 


with power tó annul encumbrances. Then, is’ 


that which it is sought to annul an encum- 
brance? I think that on the case made by 
the defendants here, it is. It may be ob-, 
served that a non-ocoupancy ratyat “is not 

prohibited. from subletting and may have 
“an under-ratyat under him and may create 

- protected interest under section 160, clause 


Tt has“ been con- 
tended thatthey cannot, that the provisions ` 
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occupancy +aiyat on his holdings in limit- 


ation of his own interest however limited by 
way of sub-lease. J am of opinion, therefore, 
that there was an encambrance which plain- 
tiffs had power to annul and the appeal must, 
therefore, be allowed with costs aud the dec- 


| ree of the first Court restored. 


‘Richardson, J.—J agree. 
S. A. No. 1304 or 1908. 
This decision will also govern appeal from 
appellate decree No. 1804 of 1906. 
it Appeal clowed, 


< 





CALCUTTA HIGH COURT. 
Sreconp Orvin Apprat No. 1251 os 1908. 
l April 28, 1910. 


Present:_-Mr. Justice Brett and Mr. Justice 
Sbarf-ud-din. 
JOGONATH AND oTapes— PLaINTIFFs— 
APPELLANTS 
VET BUS 


Syed MOHI-UD-DIN MIRZA AND oTHEES— 


' DEFENDANTS— RESPONDENTS. 

Putni Regulation VIII of 1819,8. 17 cl. (3)}—Bengal 
Tenancy Act (VIL of 1885), s. 65—Conflict beiiveen— 
Rent— First charge. 

Section 65 of tho Bengal Tenancy Act cannot be 
held to givé to the landlord the first charge on the 
sale proceeds of a putni mahal for arrears of rent dua 
beyond those of the current year in which the salo 
took place or of the year which had expired, if ths 
gale took place at the commencement of the following 
year, inasmuch aa, under the provisions of section 


XVII of Regulation VIII of 1819, such antecedent 


balances are expresaly declared to be recoverable only 
as personal debts of the landlord. 

Peary Mohan Muhhopadhya v. Sri Ram Chand a 
Bose, 6 C. W. N. 704, distinguished. 

There is-a conflict between section 66 of the Bengal 
Tenancy Act and section XVII ol. (3) of Regulation 
VIII of 1819. 

Peary Mohan Mukhopodhya v. Sit Ram Ohandra 
Bose, 6'C. W. N. 794, dissented from. 

Whore the arrears of rent claimed are for balances 
due for periods prior to the current year, for which 


‘ the arrears are due when the sale is held ın the middle 


(g), if his landlord allows him so to do.” 


Au encumbrance may be created by a nons’ 


of the year or prior to the year preceding if tho sale 
be held at the commencement of the following year, 
these balances must be treated as personal debts 
recoverable under theordinary procedure for recovery 
of debts and not as rents recoverable under the 
provisions of the Tenancy Law, and in such a 
case, the provisions of section 65 of the Bengal 
Tenancy Act would not have any applcation. 

Appeal, from the decree of the District 
Judge of Purneah, dated Mareh 6, 1908, 
affirming that ofthe Sub-Judge of that dis- 
trict, dated September 16, 1907. 

Babis Nalini Ranjan Ohaiterjee and Nanda 
Lal Banerjee, for the Appellants. 
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Babu Satish Ohandra Ghose for Babu 
Hemendra Nath Sen, for the Respondents. 

Judgment.—tThe ancestors of the 
present appellants had a mortgage dated the 
19th Agbran 1305 M. S., 3rd December 1897, 
executed in their favour by one Rahman 
Bukhsh, the ancestor of the defendants 
second party, by which the puint mahal 
Kalughat was hypothecated for payment of a 


-debt. The ancestors of the appeilants brought 


a suit on the mortgage bond to recover the 
debt, and obtained a detree, and in execution 
of that decree, the putni mahal was put up to 
sale and was purchased by them on the 8th 
March 1905. The sale was confirmed on the 
]5th May 1905. Meanwhile, the rent was due 
on the puti by the defendants, second party, 
to the defendants first party. The Zemtndars, 
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for the year 1312 M.S. had fallen into arrears - 


and, in consequence, the defendants, first 
party, brought the pung to sale under Regu- 
lation VILI of 1819 onthe 15th May 1905. 
The putz “was sold and, after deducting the 
amount due as rent for 1312, there remained 
a surplus of Rs. 1,011 5, which was kept in 
deposit, in the names of the defendants second 
party. The present suit was brought by the 
plaintiffs-appellants to recover that sum of 
money a8 representing the property which 
had been purchased by their ancestors in exe- 


cution of the decree obtained on their mort-- 


gage. Under the provisions of section 73 of 
the Transfer of Property Act, the charge, 
which the mortgagees had ou the putnt mahal, 
was transferred after the sale to the gale-pro- 
ceeds and the plaintiffs, therefore, claimed to 
be entitled to the sum of Rs. 1,011-5 as repre- 
senting the charge-which they had under 
their mortgage and the property they had 
purchased under their decree. -When the 
plaintiffs went to execute their decree, they 
found that the defendants, first party, lind- 
lords, had attached the money in. execution 
of a decree obtained by them for rent due in 
respect of the putni mahal for a period prior 
to 1312. The plaintiffs’ case was that 


the defendants first party had no right to 


attach that sum of money for the arrears due 
prior to 1312. 

The Court of first instance gave the plain- 
tiffs a deeree for Rs: 99-5 being the balance 
out of Rs. 1,011-5 which remained after 
deducting the-sunm claimed by the defendanis 
first party as rent due to them for the period 
prior to 1312. Tho plaintiffs appealed to the 


- {1910 
lower oppellate Court but. the appeal was 
dismissed. The plaintiffs have now appealed 
to this Court. 


The first question which we have to decide 
is whether the learned Judge was right in 


‘the interpretation which he has placed on 


section XVII, clause(3), of Regulation VIII of 
1819, the Putni Regulation. The learned 
Judge appears to have held that, under 
section XVII, clause (3), of Regulation 
VIIL of 1819, the Zemindurs are entitled to 
the balance of the sale proceeds because the 
arrears were due for a year preceding the 
year for the arrears of which proceedings had 
been taken under the putini Regulation. That, 
however, does not appear to us to be a correct 
interpretation of the section. The sec ion 
distinctly provides that “no former balances, . 
beyond those of the current year (or of that 
immediately expired, if the sale be at the com- 
mencement of the following year), shall be in- 
cluded in the demand to bethns satisfied. 
Such antecedent balances, ifthe Zemindar shall 
have omitted to avail himself of the process 
within his reach for having them satisfied at 
thé time, will have become, in fact, mere 
personal debts of the individual taluqdar and 
must be recovered in the same way as other 


` debts by a regular suit in the Court.” Section 


XVIJ,it may be mentioned, lays down the 
rules for the disposal Of the proceeds of any 
sale made under the rules inthis Regulation. 
In our opinion, it is clear that, under the 
terms of clause (3) of section XVII of the ` 
Putni Regulation, the landlords had no right 
to have the arrears of rent due fora period 

prior to 1312 paid outof the proceedaof the | 
sale of the putni mahal. It has, however, 
been contended that, under section 64 of the 
Bengal Tenancy Act, the landlords have the 
first charge on the tenure and that, in conse- 
quence, they are entitled to priority over the 
plaintiffs in recovering the money due as rent 
under that charge. For the appellants it has 
been argued that.section 65 of the Bengal 


. Tenancy Act cannot be held to give to the 


~ 


landlords the first charge on the sale proceeds 
of a patni mahal for arrears of rent due 
beyond those of the current year in which the 


sale took place or of the year which had ex- | 


pired if the sale took place at the commence- 
ment of the following year, inasmuch as, under 
the provisions of section XVII of Regulation 
Vill of 1819, such antecedent balances are 
expressly declared to be recoverable only as 


of the Putni Regulation. 
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personal debts of the landlord. In our opi- 
nion, this view is correct and, as we inter- 
pret section XVII of Regulation VIII of 1819, 
section 65 of the Bengal Tenancy Act gave 


- to the. defendants first party, the landlords, 


no’ right to recover the rent for the years 
previous to 13912 as being the first charge on 


the sale proceeds. 


It has, however, been argued on behalf of 
the appellants thata different view has been 
taken by this Court in the case of Peary Monan 
Mukhopauhya v. Sri Ram Ohundra Bose (1). 
There the learned Judges expressed the opinion 
that there was no conflict between section 65 ol 
Bengal Tenancy Act and section 17, clause (3), 
The facts of that 
case are different from, those of the present 
Cas 3. 
purchaser of the putni talug had purchased 
ib in execution of a rent decree ‘whereas, in 
the present case, the talug was sold under the 
provisions of Regulation VIILof 119. That 
case, therefore, can have no application to 
the present case. Bat we may observe at 
the same time that we regret we are unable 
to agree with the learned Judges who decided 
that case in holding that thereis no conflict 
between section 65 of the Bengal Tenancy 
Act and section XVII, clause (3), ‘of Regula- 
tion VIII of 1819. Ta our Opinion in & case 
like the present where the arrears of rent 
claimed are for balances due, as explained 
in section XVII of the Putm Regulation for 
periods prior to the current year for which the 
arrears are due when the sale is held in the 
middle of the year or prior to-the year pre- 
ceding if the sale be held at the commence- 
ment of the following year, these balances 
must be treated as personal debts recoverable 


under the ordinary procedure for recovery of, 


debts and not as rents recoverable under the 
provisions of the Tenancy Law and that, in 
such a case, the provisions of section 65-.of the 
Bengal Tenancy -Act would not have any 
application. We, therefore, hold, disagreeing 
with both the lower Courts, that the plaintiffs 
are entitled to claim the surplus sale- proceeds 
as representing the mortgage-debt ‘due to 
them and the property which they had puar- 
chased in execution of a mortgage decrees and 
that the defendants first party, the landlords, 
have no right to recover from those sale pro- 


ceeds the previous balances of rent as being a. 


first charge on those proceeds. 


The result, 
(1) 6 C..W. N. 794. 
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In that, in the case referred to, the ` 
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thesis. is that the ‘appeal is decreed, the 
judgments and decrees of both the loien 
Courts are set aside and the plaintiffs’ suit is 
decreed with ċosts against the defendants 
first party in all the Courts. 


: Appeal allowed 





ALLAHABAD HIGH COURT. 
-Seconp Civin APPEAL No. 183 oF 1909. 
April 14, 1910. 

Present: —Sir John Stanley, Krt., Chief 
Justice, and Mr. Justice Banerji. 
Musammat JEY DEVI AND ANOLHER— 

i DEFENDANTS -——APPRLLANTS 
Versus 

MAHADEO PRASHAD AND OTHERS— 

- PLAINTIFES — DEFEN DANTS — RESPON UBNT. 

- Minority, plea of, raised for the first time an appenl 
—Remand—Ex parte decree set aside—Cinil Proce- 
dure Ooda (det XIV of 1883), 3 1lOS—8Suit tred 
de novo. 


A bronght a sniton amortgago against B, C, L and 


-§. A decree was passed against which Band C appealed 


and A preferred an objection. L and 8, howerer, were 
not parties to the appeal. ‘The case was remanded, 
The Court of first instance again passed a decree in 
favour of A againstall the defendants, the deorce 
being ex parte as against L and 5. 8 died, and so J, tho 
representative of Sand L, ‘applied under section 108, 
Civil Procedure Code, to ‘get the decree set asido. 
Thees parte deorce was set aside and a fresh deorce 
was passed Land J appealed. In appeal for tho first 
time, they raised the plea that 8 was minor at tho time 
of the execution of the mortgage: 

Held, that they could not raise the plea of minority 
at that stage. 

Held, further, thatafter the ev parte decree was sob 
aside the whole case was re-opened as against tho 
apphcants ander section 108, and the case had to be 
tried de novo. 


Second appeal from the decision of the 
District Judge of Cawnpore, dated the 27th of 


. November 1908. 


Dr. Satish Chandra Banerji, for the Ap- 
pellants. ` : 
Mr. Gocind Prashad, for the Respondents. 


Judgment.—tThis appeal arises ont 
ofa suit for foreclosure of a mortgage, dated 
the 14th of March 1901, executed in 
favour of one Brij Lal. The plaintiff is the 
Assignee of the mortgage from Brij Lal, 
The Court of first instanca made a simple 
money decree against All the defendants and 
dismissed the claim for foreclosure. An ap- 
peal was preferred to the lower appellate Court 
by some of the defendants, and objections 
were taken under section 561 of Act XIV o f 


` 
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1882 by the plaintiff. The objection of 
the plaintiff prevailed in the appellate Court 
and the case was remanded to the Court of 
first instance in order that a proper decree 
might be made against all the defendants in- 
cluding such defendants as were not parties 
to the appeal to the lower appellate Court. 
Among the defendants, who were not parties 
to the appeal, were Lachhmi Narain appellant, 
and Sheo Darshan Lal, whose widow is the 
appellant Jai Devi After remand the case 
was re-tried in the absence of Lachm iNarain 
and Sheo Darshan and a decree for foreclosura 
was made against all the . defendants. 
Sheo Darshan having in the meantime died, 
Jai Devi and Lachmi Narain made an ap- 
plication under section 108 of the Code 
of Civil Procedure, 1882, to have the decree 
passed against them ex parte set aside, on 
the ground that they had no notice of the 
suit. Their application was granted and the 
case was re-opened and re-heard. Jai Devi 
and Lachhmi Narain raised various pleas 
in answer to the claim but the Court of 
first instance overruled them and made a 
decree against them. From this decree they 
appealed to the lower appellate Court and in 
that Court for the first time a plea was taken 
to the effect that Sheo Darshan Lal was a 
minor on the date on which the mortgage 
of the 14th of March 1901 was executed and 
that consequently the mortgage could*not be 
enforced as against him or his property. 
The learned Judge of the lower appellate 
Court refused to entertain this plea on the 
ground that it had not been raised in the 
Court of first instance and it did not form 
the subject of an issue in that Court. The 
appeal preferred to the lower appellate Court 
was dismissed, 

From the decree madeby thelower appellate 
Court this appeal has been preferred. Two 
pleas have been urged before us. The firat 
is that the Court below ought to have tried 
the question whether Shec Darshan Lal was 
or was notaminor on the date of the. mort- 
gage. And thesecond is that interest should 
not have been allowed atthe rate of Rs. 3 
per cent. per mensem. 

As regards the first plea we think the 
Court below is right." After the case was 
re-opened upon the application made by the 
present appellants under section 108, they 
did not’raise any plea to the effect that Sheo 
Darshan was @ minor on the date 'of the 
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mortgage but on the contrary they alleged 
that about the time of the mortgage Sheo 
Darshan had attained majority. They cannot, 
therefore, be allowed now to change their 
ground and urge that Sheo Darshan was a 
minor on the date of the mortgage. 

As regards the question of interest, the 
contention is that in the decree originally 
made by the Court of first instance the 
amount of interest allowed was a smaller 
sum thanthat now awarded and that the 
rate of interest awarded was only 2 per cent. 


and not 3 percent. per mensem as allowed - 


by the decree under appeal. It is said that 
the original decree of the Court of first 
instance had become final as against the pre- 
sent appellants on the question of interest and 
that the Courts below were wrong. in re- 
opening that question. Wethink that there 
is no force in this contention. 
remand, the whole case was re-opened, the 
original deeree having been set aside. Again 
after the Court of first instance had after 
remand made adecree ea parte against the 
present appellants for foreclosure, the appel- 
lants got that decree set aside under section 
108. ro that as'against them the whole case 
was re-opened and it had to be tried de noro. 
The question of interest had, therefore, to be 
determined and the Courts below were 
justified in trying that question. The 
correctness of their conclusion cannot be 
questioned in view of the provisions contained 
in the mortgage-deed. The appeal, there- 
fore, fails and 1s dismissed with costs includ- 
ing fees on the higher scale We extend 
thetime for payment by three months from 
this date. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. | 
Sgeconp CIvIL AppuaL No. 714 or 1909. 2] 
April <2, 1910. 
Present:—Mr. Justice Banerji. 
NAIPAL SONAR—Derenpant—APPELLANT 
VETSUs 
SHEO NARAIN SONAR— PLAINTIFE— 


RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 317-- 
Auction sale—Purchase by one of joint deci ee-holders on 
behalf of all—Certificate in the name of the purchaser 
alone— Bonami puschase— Non-applicabrlity of 8 3817. 

The plaintiff and the defendant were both joint 
decree-holders. The plaintiff bemg a minor, execution 


After the — 
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_ was taken out by the defondant and the property 
- parchased iz his name alone. Tho plaintiff, alleging 
that the purchase had been made on behalf of both 
of them, claimed a moisty of his share from the 
defendant: | 

Held, that the suit wasnob barred by section 817 
of the Code of Civil Procedare, 1832, as the purchase 
could riot be deemed to ‘be a benami onc and the 
object of the section was to pnt an end to such pur- 
chases only. f 

Acchaibar Dube v, Tapasi Dube, 29 A. 557; A. W. N. 
(1907) 166, followed. à 

Second appeal from the decision of the 
Diatrict Judge of Gorakhpur, dated 4th May 
1909, i 

Mr. Govind Prashad (with him Mr. Mal- 
comasan), for the Appellant. 


Mr. Sarat Ohanira Ohoudhrs, for the Re- 


+ 


spondent. TA 
Judgement.—tThe facts of this case 


are simple. One Chhagan, goldsmith, obtained -’ 


a decree for sale under section 88 of the 
Transfer of Property Act against Jagannath 
and others on the 21st February 1901. Upon 
the death of Chhagan, Bhiki, the father of 
the plaintiff, Sheo Narain, and Naipal, defen- 
dant, as the legal representatives of Chhagan, 
obtained an order absolute for sale on the 
13th of February 1904. The plaintiff was a 
minor and execution of the decrees was taken 
out by Naipal alone. He caused the property 
of the judgment-debtors to be sold by auction 
and himself purchased itin lieu of the amount 
of the decree, and the usual sale certificate 
was issnedto him. The plaintiff alleges that 
this purchase was made with money belonging 
to the parties jointly, that it wasin reality 
a purchase on: behalf of both the decree- 
holders and that the plaintiff is entitled to 
a moiety of the property purchased. He 


accordingly brought the suit, out ‘of which. 


this appeal-has arisen, for possession of a 
half share of the property sold by auction 
and purchased in thename of the defendant. 
The only question in the case is whether the 
suit is barred by the provisions of section 
817 of-Act XIV of 1882. It is contended on 


behalf of the defendant-appellant that the- 


suit being one against a certified purchaser, 
it comes within the purview of that section. 
This contention has been repelled by both 
the Courts below and I think rightly. This 
case is very similar to that of Acchaibar Dube 


v. Tapasi Dube (1) and as held in that - 


case, section 317 does not preclude the 


plaintiff from claiming a share in the pro- ` 


(1) 29 A. 657; A. W. N. (1907) 168. 
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' perty. The object of section 317, na pointed 


out by their Lordships of the Privy Council, 
is to putan end to benam? purchases and 
check the practice of what are known as 
benams purchases, that is, transactions in 
which one person purchases secretly on his 
own acconnt in the name of another. The 
present case is clearly not one of a benamz 
purchase. It isthe case of n purchase by one 
of two decree-holders cr behalf of both of 


them in lieu of the amonnt of the decree 


which belonged to both. Such a purchase 
cannot be deemed to be a benam: purchase 
against which section 317 was directed. For 
the reasons given-in the judgment of my 
brother Richards in the case to which I 


' have referred, I am of opinion that the Courts 


below were right in holding that section 317 
was no bar to the maintenance of the present 
suit. This is the only point argued in the 
appeal. I dismiss the appeal with costs includ- 
ing fees onthe higher scale. 

Appeals dismissed. 


. 





ALLAHABAD HIGH COURT. 
Srcono Orvis APPRAL No. 389 or 1909. 
- May 3, 1910 
Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 


-* JALI NARAIN—Derenpant—APPELLANT 


Versus 
MITTHU LAL AND OTHERS—PLAINTIFF8—— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Oode (Act V of 1908), s, 11—Res- 
judicata—Co-defendants—Mortgagorand prior mortgagee. 

Tn a puisno mortgagee’s suit on his mortgage the 
prior mortgagee was made a party defendant. The 
subsequent mortgagee questioned the validity of the 
prior mortgage on the ground that no consideration 
had d. The mortgagor kept silence. The Court 
held that the prior mortgage was a good mortgage 
and was for consideration. Subsequently the prior 
mortgagee brought a suit an his mortgage making the 
subsequent mortgagee as well as the mortgagor parties 
to the suit. The mortgagor pleaded that it was with- 
out consideration: : 

Held, that it was not open to the mortgagor in the 
second suit to question the validity of the prior 
mortgage. ! 

Second appeal from the decision of the 
District Judge of Agra, dated 8th January, 
1909. | 

Dr. Satish Chandra Banerji, (with him Mr. 
Benode Behart,) for the Appellant. 

The Hon’ble Mr. Moti. Lal Nehru and Dr. 


Tej Bahadur Sapru, for the Respondents, 


/ 
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Sudgment.—tThis appeal arises out 
of a suit brought onthe basis‘of a mortgage 
dated the 30th August 1880. This mortgage 
was created by one Deo Sukh in favour 
of one Gokul Chand whose sons are now the 
plaintiffs-respondents. In 1887 Deo Sukh 
created a second mortgage ‘of the same 
property in favour of one’ Bhola Nath. The 
latter brought a suit on his mortgage in 1894 
impleading only the mortgagor. The prior 
mortgagee, however, applied to the Court 
to be made a party to the suit and was so 
impleaded. The puisne mortgagee put bim 
to the proof of his mortgage and an issue was 
framed and tried as to whether the prior 
mortgage was for consideration and also 
whether or not it had been paid off, 
The mortgagor himself did not contest 
‘the validity of the prior mortgage in 
any way. The Court held that the prior 
mortgage was a good one for consideration 
and had not been paid off and under the law, 
asit was Shen understood in these provinces, 
it ordered the puisne mortgagee Bhola Nath 
to redeem the prior mortgage, on which con- 
dition he was then to bring to sale the_pro- 
perty for the joint amount of the two debts, 
Bhola Nath failed to redeem and the property 
remained unsold. The- heirs of- the prior 
mortgagee have now brought the present 
suit on the basis of their mortgage making 
parties the heirs of Deo Sukh the original 
mortgagor, one Jai Narain a transferee from 
those heirs andalso Bhola Nath the subse- 
quent mortgagee. The defendant Jai Narain 
among other defences pleaded that the mort- 
gage was without consideration. The lower 
Court has held that the point is res judicata 
by reason of the decision in the former suit 
“and it 1s not open to Jai Narain, a transferee 
from the mortgagor, to raise the point in the 
present suit. In our opinion the decision ‚of 
- the lower Court is quite correct. It wag open 
| to the mortgagor in the former suit to raise 
this point and moreover it is adefence which 
he ought to have raised if he had wished to 
contest the prior mortgage. If Bhola Nath 
had falfilled the condition of his decree and 
had paid off the sum due on the prior mort- 
gage, he could, under his decree, have brought 
the property to sale in satisfaction of the 
debt due on both the mortgages andio that 
sale the mortgagor conid ‘have taken no 
exception whatsoever. Even as the law now 
stands, if the prior mortgagee were impleaded 


` 
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on the.ground of his prior mortgage, the 
property would then be sold subject to the 
prio. mortgage and wonld consequently 
fetch a considerably lower price at the sale 
in execution. It would be open to the mort- 
gagor to show that the prior mortgage was 
an invalid cone and that there had been no 
consideration so that his property might .be 
sold free of the prior charge. In our opinion - 
all the parties in the pmor suit being before 
the Court, the mortgagor in the former suit 
ought, if he wished to contest the prior 
mortgage, to have put forward.the defence, 
which Jai Narain has now put forward. The 
mortgagor having failed to do so, itis no 
longer open to Jai Narain to raise this point 
in the present suit. This is- the only point 
which arises in this appeal which is, there- 
fore, dismissed with costs including in this 
Corut fees on the higher scale. 
Appeal dismissed. 


- 


ALLAHABAD HIGH COURT. 
Secoxy Cryin Apreat No. 211 oF 1909. 
i April 12,2910. 

Present:——Air. Justice Richards and 
y Mr. Justice. Tudball. 
ALI BAKHSE AND ANOTHER— PLAINTIFFS — 

APPELLANTS i 

VETEUS 


ALAH DAD KHAN AND OTHERS—- 


- DREENDANTS— RESPONDENTS. 
Muhammadan Law-— Dower debt—Possesston of ur- 
dow tn liew of dower debt—Rrght to‘continue tn posses: 
sion— Inen— Heritable— Transferable. j 
: When a Muhammadan widow entitled to dower gets 
quietly, peacefully and without fraud mto possession 
of her husband’a property, sheis entitled toretain pos- 
session until her dower debt is paid subject to her lia- 
bility to account for the profits received. If the widow, 
being so in possegsion, dies, her right desconds to her 
heirs and they are entitled to continue holding that 
estate after her death until the dower debt has becn 
discharged The widow’s secunty for her dower is 
transferable, though ske has not the power to transfer 
the actual property. . 
Musammat Bebee Bechun v. Hamid Hussam, 14 
M. I A. 877; 10 B. L. R. 45; 17 W. R. (P. ©) 118, 
Amanat-un-nis'a yv Baslir-un-mssa, 17 A. 77, Moham- 
med Asaduliah Khan v. Musammat Gha:sseea Beebee, 
1 Ama 150, Kamar-un-ntsea Begam v Muhammad 
Hasan, 1 Agra 287, Musammat Wahtd-un-nissa vY. 
Musummat Shoobiatan, 6 B. L. BR. 54; 14 W R. 289, 
Ahmed Hossein v. Musammat Khatya,10 W RB., 869, 
Bazayat Hussein v. Dools Chand, b L A. 211; 4 O. 402; 
Astzullah Khan v. dhmed Alt, T A. 858, referred to. 
- Ali uuhammad Khan v. Azizullah Khan, 6 A. 50; 
Hadı Alyy. Akbar sls, 20 A, 262, Muzaffer Ali Khan 


~ 


a 
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` y, Parbati, 29 A: 640; A. W. N. (1907) 221; 4 A. L. J.- 


“601, distinguished. ; 

Second appeal from the decision of the 
District: Judge of Meernt, dated 16th -De- 
' cember 1908. | b, j 


14 


"Mr. Muhammad Ishaq, for the Appellaats. . 


‘Dr. Te} Bahadur Sapu (with “him, Mr. 
Harendro Krishna Mukerji), for the Respond- 
‘ents. ` on - i 
, Judgment. 

Tudball, J.-~The sole question for decision 
in this appeal is whether the heirs of: a 
Muhammadan widow, who has lawfully obtain- 
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retain possession, of the 3/8ths share of Izzat 


- Khan’s estate, The correctness of this decision 


and of the above-mentioned rulings is 


- questioned on appeal. -Itis conceded by both 


“ed possession of her husband's estate in lieu of - 


her dower, are entitled to continue holding 
that estate after her death, until the dower 
debt has been discharged: i 


_ The present plaintiffs-appellants are the ` 


‘heirs of one Musammat Zahuran. This lady 
and Musammat Saliman were the wives of 


one Izzat Khan or Izzat Ullah, who died on- 


99th August 1905, leaving as hisheirs the two 
widows (who as heirs were entitled to a 1/8th 
share each) and one Alladad Khan (who was 
entitled to 6/8tha). On his death the widows 


each took possession of a half share. Musam- 


mat Zahuran died in December 1906 and the 
presént plaintiffs as her heirs applied for 


mutation of names. They. were opposed by - 
in the . 


Alladad Khan ‘but defeated him 
Revenue Court. He then transferred his 
rights as heir to defendants Nos. 2 to 4 and so 
‘the plaintiffs have now sued for a declaration 
- of their right to retain possession of the 3/sths 
share in the estate of Izzat Khan of which 
the widow has taken possession (over and 
above the 1/8th share which she took as heir) 
until the satisfaction of the dower debt due 
to her. - wg” 

Amongst other defences, it was pleaded 


` -` that the widow had- not: obtained possession 


lawfuliy and -that the dower debt was only. 


‘Rs. 200 andnot Ra. 2,000 but the lower Courts ` 


_ have not gène into the merits of the case. 


On the strength of the riling in 2.ds Aly v. 


Akbar Ali (1) and Muzafar Alu Khan v. 


Parbati (2), they have held-that even-wherea - 


Muhammadan widow-has lawfully obtained 
possession in lieu of dower, -her right to that 
“possession is purely a personal right and 1s 
neither heritable nor transferable and, there- 
fore, the ‘present plaintaffs, even. on the 
facts as alleged by them, are not entitled to 

(1) 20 A. 262. + 

(2) 29 A. 640, A. W. N. (1907) 221; 4 A. L. J..601, 


m 


~ “~ 


parties that the -dower debt stands in no 
better: position than that of any other 
unsecured debt of the deceased husband. It 


_is farther conceded that if she lawfully 


obtains possession of that estate in lieu of her 
dower debt, the widow is entitled, as 
against the other heirs of her deceased hus- 
band, to hold it until the dower debt has 
been discharged either from the usnfruect or 
by payment onthe part of the heirs. She 
is, of course, liable to account to the heirs for 
the profits thereof. This is also clearly laid 
down by their Lordships cf the Privy Council 
in the case of Musammat Bebee Bechun v. 
Hamad Hussain (3). The solution of the 
question before us, however, necessitates the 
ascertaining of the true nature of the widow's 


` possession, when she thus lawfully takes her 


husband’s estate into her hands. Is ita mere 
personal right fo retain possession forher own 
lifestime only subject to payment of the 
balance of the dower debt at any time before 


ber death or is ib a right to possession which 


continues to her heirs after her death, subject 
to the conditions as to payment? Inthe case 


(of Amanat-un-nissa v. Bashir-un-ntssa (4), 


it was laid down that a Muhammadan widow 
18 ‘lawfully’ in such possession where she has 
obtained it by contract with her husband, by 
his putting her into possession, or. by her 


- being allowed with the consent of the heirs 


on his death to take possession (in lieu of 
dower) and thus to obtain a lien for her dower 
debt. Though I do not perhaps accept this 
definit. nasa correct interpretation of the word 
auwiully’ as used by their Lordships of the 

Privy Councilin their judgment in the case of 
Musa -mat Bebee Bechun v. Hamid Huesain(3), 
gi even from this it would seem to follow 
that the property is in her hands a security 
tor -he debt due to her and in the absence of 
contract or circumstances pointing to the 
contrary, she wouldin law have a right to 
transfer her debt together with its secnrity, 
and her heirs would be entitled to inherit 
both. Asto the nature of the widow’s posses- 
sion, ib was laid down in Mohammad Asad 
Ulah Khan v. Musammat Ghaseea Beebee(5), 
(8) 14 M. L. A. 877,10 B. L. R. 46; 17 W. R. 


(P. O.)118. =- o 
(4) 17 A. 77. (5) 1 Agra 150, 


f 
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that she was temporarily in possession as s 
security for the payment of her dower claim. 
That was a case in which the widow had 
alienated the property itself and it was held 
‘that the heirs could sue to avoid the transfer. 
“Tt is clear” (runs the judgment) “that they” 
(the heirs) “may be entitled to recover 
possession by payment of the debt, during 
her life-time or on her death; and that she 


18 wholly incompetent to make a gift of what, 


although temporarily in her possession as a 
security for the payment of her dower claim, 
does not belong to her but to them.” It must 
be carefully noted that what the widow had 


alienated was not her debt with its security - 


but the property itself and that as to the 
rights of the other heirs it is clearly laid 
down that they are entitled to recover posses- 
sion only on payment, during her life-time or 
on her death. 

In the case of Kamar-un-nissa Begam v. 


‘Mohammad Hasan (6), it was held that the 


widow was not competent to alienate per- 
manently more than her own share 1/8th by 
inheritance. As to the balance of the estate 
the learned Judges remarked: “She holds it 
ns security for the payment of her dower 
Re eye At the same time we are satisfied 
that as the property in suit formed a portion 
of Umda Begam’s husband’s estate, the whole 
of which was in her possession as security 
for her dower, tbe widow would have had 
power to mortgage such hypothecated interest 
and that during her life-time the defendant, 
except by payment of the dower, could not 
have released the mortgage.” 

The above two decisions are of 1866 and go 
to show that the widow’s security for her 
dower is transferable though she has not the 
power to transfer the actual property. 

In the year 1870 in the case of Afusammat 


_ Wahid-un-nissa v. Musammat Shoobratan (7), 


it was held that under Muhammadan Law 
there is no hypothecation without seisin but 
a creditor, whether widow or any other, if 
in possession of the husband’s property with 
the consent of the debtor or his heirs, might 
hold over until the debt is paid and that cases 
cited te show that the widow hada right to 
hold until ber dower was paid off, proceeded 
on, this principle. This was held on the basis 
of a doctrine quoted from Macnaghten's 
Mut-mmndan Law. 


(6) 1 Agra 287. 
(7) 6 B. L. R. 54; 14 W. R. 289, 


+ 
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In the case of Musammat Bebee Bechun v. 
Sheikh Hamid Hussain (3), a decision of 1871, 
their Lordships of the Privy Counoil remarked: 

“Itis not necessary to Bay, whether this 
right of the widow in possession is a lien in 
the strict senseofthe term, although,nodoubt, 
the right is so stated in the judgment of the 
Hhgh Court in a case of Ahmad Hussain v. 
Mtsammat Khadija (8). Whatever the right 
may be called, it appears to be founded on 
the power of the widow, as a creditor for her 
dower, to hold the property of her husband of 
which sbe has lawfully and without force or 
fraud obtained possession until her debt is 
satisfied with the liability to account to those 
entitled to the property, the subject of the 
claim, for ‘the profits received.” Their 
Lordships, while not deeming it necessary 
themselves to define the right of the widow 
in possession, point out that at hyd been held 
to be a lien inthe strict sense of the word. 
In this case it is worthly of note that the 
widow took possession without the consent oi 
the other heirs. 

In thecaseof Bazayt Hossein v. Doolt Chand (9), 
the report shows that the High Court (Phear 

and Ainslie, JJ.) remarked as follows: “No 
doubt if she is in possession of the! property, 
she in is entitled to assert a ‘lien’ upon it in 
respect of ber own debt against the other 
heirs and to pay herself her own debt before 
she pays the debt of anyone else’: In tke 
case of Aziz Ullah Khan v. Ahmed Ali (10), 
it was held by a Bench of this Conrt (Oldfield 
and Mahmud JJ.) that the heirs of the widow 


: in possession in lien of'dower succeeded to 


her estate including the dower debt and as 
stich were entitled to continne in possession of 
the deceased husband’s property like the 
widow, until the dower debt was satisfied. 
This case is parallel to the one now before us 
and is a ruling in point. The judgment was 
delivered by Mr. Justice Mahmud. It is 
a clear ruling to the effect that the widow's 
right to retain possession is at least 
heritable, 

On behalf of the- respondent, it is urged 
that the widow’s right to possession is purely 
a personal right and that it ceases on her 
death. The argument has not been based on 
any principle or rule of Muhammadan Law 


but reliance is placed on certain rulings. 
(8) 10 W. R. 369. 
(9) 61. A. 211; 4 ©. 402. 
(10) 7 A. 353, : 


a 
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‘In Ali Mohammad Khan v. Asicullah Khan 

(11), it was remarked in the judgment : 

“The right to dower is personal .to herself and 
does not pass to a purchaser of the estate for 
dower stands on no higher footing than any 
other debt.” Then quoting from the judgment 
of the Privy Council in Bebes Bechun v. Hamid 
Hussain (3), noted above, the officiating Chief 
Justice remarks: “But this is something short 
of her having an actual lien upon it and we 
are unaware that their Lordships of the 
Privy Council, have ever made any such 
declaration. Indeed in Bazayat- Hossein v. 
Doolt Ohand (8), it was ruled that the creditor 
' ot a deceased Muhammadan whether in res- 
pect: of dower or otherwise cannot follow 
his estate into the hands of a. bona fides pur- 
chaser for valueto whom it has been alienated 
by the heir-at-law whether by sale or mort- 
gago. ” 

- In this case the widow had transferred the 
estate of her husband itself. She had not 
transferred her dower debt and with it the 
gecurity that she held. The dower debt was 
her own personal property and by selling her 
husband’s property she did not thereby 
transfer-her right to the dower bebt, There- 
fore, it was correctly held that her alienee 


could not plead as against the heirs who. 


sued for possession that the dower debt was 
stil unpaid. The decision on the facts was 
correct. It might have been otherwise had 
the widow only sold her dower debt together 
with her security for the same. In the case 
“ of Bazayat Hussain v. Doolt-Chand (»), the 
widow was not ın possession of the estate 
at all. The son ofthe deceased as heir took 
possession and transferred to others. Sub- 
sequently the suit for dower was brought and 
a decree obtained and it was sought to charge 


ihe estate in the hands of a bona fide trans- 


feree. This clearly could not be allowed. The 
‘ right to dower is, no doubt, the personal pro- 
perty of the widow and ordinurily stands on 
the same fouting as any other unsecured debt 


but this decision is no satisfactory authority. 


against the widow’s right to retain possession 
once it has been lawfully obtainedas security 


_ for her dower.” 


The decision must be read in the light of 
the facts of the case and it merely amounted 
to this that the widow had no power to 
alienate the estate itself. This case was men- 


tioned and oe ruling followed i in Ajuba Begam 
(11) 6 A. 60 


~ 
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v. Nazir Ahmed (12) by Mr. Justice Mahmud’ 
Here the widow was not'in possession of the 
half house, in lieu of dower. She made an 
ont and out transfer of an isolated portion of 
her husband’s estate and it was ruled that 
she could only convey her rights and interests 


_ by inheritance from ber husband. In respect 
‘to the ‘decision in Ali 


Mohammad Khan v. 
Axtsullah (11), Mr. Justice Mahmud remarked: 
“1 may say that I agree in the general effect. 
of the ruling although I may not be prepaied 
to adopt every step of the reasoning upon 
which the ruling proceeds. It is important 


- to point out that in that case although the 


property had been sold by the widow, there 


- was nothing to show that she had also con- 


veyed to the vendee her right of dower.” 
Attention was called to the learned Judge’s 
own judgment in Astzullah Khan v. Ahmed 
Ali Khan (10) noted above and he pointed 
out that there was nothing inconsistent 
bet ween the two rulings and that the position 
of the heirs succeeding to the estate of a 
Muhammadan widow was very different to 


_ that of a purchaser from her of an isolated bit 


of her husband’s estate. The latter (the 
purchaser), he pointed out, was not her 
representative for her claim to dower because 


it is a money claim “by itself.” 


The decision in the case of Ali Muhammad 
Khan v. Astzullah Khan (11) does not ad- 
vance the respondents argument in any way 
whatever. It does not establish that the 
right to retain possession lawfully obtained 
is A personal right which ceases on her death 
and is not transferable. 

The case of Hadi Ali v. Akbar Ali (1) doer, 
however, in some degree support the rerpond- 
ents’ contention. The facts were as follows: 
One Kareem Bakhsh died leaving a widow 
and three daughters, a nephew (son of his 
brother) and a daughter’s son, -Hadi Ali. 


‘The widow-took possession of the estate in 


lien of dower and then gifted a portion of it to 
Hadi Ali. The nephew therenpon sued to 
obtain possession of his share in the estate as 
againet the widow and Hadi Ali. The Court 
of first instance decreed the claim. The 
widow and Hadi Ali both appealed in respect 
to the portiona of the estate in their separate 
possession. Pending the appeal the widow 
died and her heirs not being brought on the 
record her, appeal abated. Hadi Alis appeal 


was decreed.” On second appeal to this Court, 
(12) A. W. N. (1890) 116. 
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a single Judge raled as follows : “As regards 
the property which is the subject of the 


- alleged gift to Hadi Ali, the lower appellate 


Court has found that Haron Bibi was in 
possession of it in lien of dower. She was 
not entitled to transfer that property by way 
of giftor otherwise and the gift was nob 
legally valid. Having been put into posses- 
sion in lien of dower, she was entitled to 
continue in possession so long as her dower 
debt remained unpaid; that was a right 
personal to her and became extinct on her 
death. Hadi Ali ia not entitled to remain in 
possession of the estate left by Kareem 
Bakhsh.” | l 

Now in so far as the Court held that the 
widow had no power to gift the actual pro- 
perty to Hadi Ali, the decision, in my opinion, 


_was perfectly correct. The property did not 


belong to the widow. She merely held it as 
security for ber. dower debt and, therefore, 
could not give it (the property) to her 
grandson. The case was similar in its aspects 
to that of Ali Mohammad Khan v. Azisullah 
Khan (11) and also Ajuba Begam v. Nazir 


Ahmed (12) mentioned above, in thelatter of; 


which Mr, Justice Mahmud pointed ont that 
these decisions were not inconsistent with his 
decirion reported in the case of Azgztzulluh 
Khan v. Ahmed Al¥ Khan (10), wherein 
he held that the widow's’ right to retain 


_ possession; lawfully obtained, was herit- 


A 


able. But 1 cannot agree with the reason- 
ing of the learned Judge when he says 
that the widow’s right to continue in posses- 
sion was-a right personal to herself and 


- became extinct on her death. h 


On Letters Patent Appeal, thisdecision was 
upheld, reliance being placed on the two 
rulings mentioned above in the cases of Al 
Muhammad Khan v. Aztzullah Khon (11); 
and Ajuba Begum v. Nazir Ahmed (12) and it 
was held that the widow’s lien was a purely 
personal one and became extinct om her 
death not surviving to her heirs. The judg- 
ment is very brief. No reason whatever is 
given for holding that the widow's right to 
continue in possession became extinct on her 
death and did not survive to her heira. Though 
reliance is placed on Mr. Justice Mahmud s 
decision in Ajuba Begum v- Nasr Ahmed (12), 


no mention is made either of his. ruling in. 


the case of Astsullah Khan v. Ahmed Ali 


_ Khan (10) nor of the clear distinction which 


he draws in his judgment between the 
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circumstances of the case then before him’ 
and those of the case reported in the oase 
of Asizullah Khan v. Ahmed Ali Khan ( 0). 
With due deference to the learned Judges, 
I cannotsee that he held that the widow 
had a lien which did not survive to her heirs 

Moreover in this case, it was not even 


necessary .t6 go so far as this in order -to. ` 


decide the case. Hadi Ali was the donee; not 

of the widow’s right tothe dower debt, nor of - 
her right to continue in possession until that 
debt was paid. The widow had ‘simply given 
to him property which did not belong to her, 
over and above her share inherited from her 
husband. There is one other case on which“ 
the arguments for the respondents have been 
based, Muzafar Ali Khan v. Parbati (2). 
The decision of the Privy Council in Bebee 
Bechun v. Hamil Hussain (8) is mentioned in 


the judgment and the passage ‘ quoted above = 


wasalso quoted. The learned Judgesremarked:- 
“It will be seen that this is a mach stronger 
case than the one before us. The lady was in | 
actual and lawful possession (a status- to` 
which Musammat Ashraf-un-Nissa, it-is'‘admit- ' 

ted, never attained, possession having remained ` 


-all along with the mortgagee) and yet the 


utmost right assigned to her is that of a 


~ereditor to hold ‘certain property until her 


debt is satisfied with the liability to account 
to those entitled to the property. Such a 


right could never be transferable, Jt is nothing ~~ 


more than an nterest in property ‘restricted in 
tts enjoyment to the owner personally and the ` 


transfer of any such right is prohibited by ~ 


section 6, clause (d), of the Transfer of Pro- 
perty Act IV of 1882. Furthermore we have 
held in this Court that- such rights are 
neither transferable nor heritable. See the- 


decision in Hadi Ald v. Akbar Ali (1)? In | 


-the first place as the above quotation itself 
shows, the widow in this case was not. and 
never had been in possession at all of the 
estate in question That had remained all 
along with the mortgagee to whom the hus- 
-band had given possession. It was, therefore, 
hardly necessary for the purposes of the case 
to decide the question of the nature of the 


- possession of a Muhammadan widow lawfully 


obtained in lieu of dower. Beo y 

In the next place, it is based on the ruling 
in Hadi Ali v. Akbar Ali (1), which has 
already been discussed. Thirdly no reason 
beyond this raling is given for holding that 
such a right could not be transferable and is 


pd 
t 


personally.” Neither Mr. 
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nothing more than an interest “Sn property 
restricted in its enjoyment to the owner 
Justice Mahmud’s 
decision’ in the case of Agtzullah Khan v. 
Ahmed Ali Khan (10) nor any of the 
older rulings are mentioned or discussed 
either in tlis judgment or in that of Hadi 
Alt v. Akbar Ali (1). No grounds ‘are given 


- for holding that the enjoyment of this right 


be confounded 


_widow’'s 


to continue in possession’ is restricted to the 
widow personally and that ib ceases with her 
existence. The rightis one which the widow 
secures as a creditor for her dower and it is 
one- to continue holding until her debt is 
satisfied. Such a right is 
prima facte in the absence of any law or con- 
tract to the contrary, it is property which is 
both heritable and transferable. The older 
rulings quoted above all tend one way, tiz., 
that the widow holds the property in such 
circumstances as security for her debt and 
that she has a sien upon if and that her 
right to continue in possession isa transfer- 
able interest ' Vide, Muhammad Asd Ullah 
Khan v. Musammat Ghaseea Bibi (5) and 


` Kámar-un-nissu. Begum v. Muhammad Hussain 


(6) }. Intheformer of thesetwo cases, it was laid 
down thatin order to obtain possession the 
heirs must pay the dower debt éither during 
her life-time or ‘on her ‘death’: The 
possession, it has been held, 
13 analogous to that of a mortgagee or 
a pawnee. No text, no role of law, Moham- 
medan, English or Indian has been placed 
before us to support the contention that 


_ this right dies with the widow .and that she 


has no power to transfer both her dower 
debt and its security. This right must not 
with a right to sell the 


actual property which has often been claimed 


$ 


and as often disallowed. Thus once lawfully 
admitted to possession her right is a lien, 
subject, however, to a liability to account for 
the profits. I know of no valid reason in law 
why she ‘should not -be entitled to transfer 


her debt together with this right to continue 


in possession. Equally there is no justice in 
holding, in the absence of contract to the 
contrary, that her heirs, who inherit the 


dower debt, do not also inherit with it all’ 
_ the security for that debt. It is easy to con- 


ceive a case in which a widow had held such 
possession for’ many years over and above 
the period of limitation within which she 


INDIAN CASES. 


disa Witton) ad abi benr fully diasharced. 


lf the heirs are not entitled to inherit, they 
lose all means of recovery. of the bal- 
ance of the debt due. Only in very 
special circumstances could section 20 of the 


’ Limitation Act assist them, of course, if the 


‘widow agrees : with 


w 


property and ° 


her husband’s other 
heirs to hold the property only for her 
life-time in fall satisfaction. Ofthe debt, the 
latter is extinguished on her death. In the 
absence of any such contract, in my opinion, 
the widow’s heirs-are entitled to inherit the 
right to continue in possession until her 
dower debt is satisfied and I fully agree 
with the ruling of Oldfield and Mahmud JJ., 


` in Astsullah Khan v. Ahmad Ali Khan (15). 1 


wonld, therefore, admit the appeal. 

Richards, J—I concur. Their Lordships of 
the Privy Council in the case of Musammat 
Bebee Bechun v. Sheikh Hamid Hussain (3) have 
laid down that a Mahammadan widow entitl- 
ed to dower,- who has lawfully and without 
force or fraud obtained possession of her hus- 


` band’s property, is entitled to retain posses- 


sion until her dower debt is satisfied subject 


_to-tbeir liability to account for the profits re- 


ceived. If the widow has such aright I can see 
no reason why it should not descend to her 
heirs. The meauing of the expresson in their 
Lordships’ judgment “lawfally in possession,” 
does `not clearly appear. In the case of 
Amanat-ur-nissa Vv. Bashir-un-nissa (4), the 


i following passage occurs: 


“If a Muhammadan widow entitled to 
dower has not obtained possesgion lawfully, 
that is, by contract with her husband, by his 
putting her into possession or by her being 
allowed with the consent of the heirs on his 
death to take possession in lieu of dower and 
thus to obtain alien for her dower, she cannot 
obtain that lien-by taking possession adversely 
to the other heirs.” I think that a perusal of 
the report of the case of Musammat Bebee Bechan 
v. Sheikh Hamid Hussain (3) negatives the 
assumption that a Muhammadan widow cannot 
be “lawfully in possession’ " unless by contract 
with her husband or with the consent of the 
heirs. I do not ‘understand how such a widow 
can be said to obtain a“ lien” by contract. 
If the widow’s right is only by virtue of a 
contract with her husbaad or with the other 


- heirs, her right must be limited ontirely by 


must sue for her dower debt, and has then- 


the terms of the contract. It is not alien. 
Inmy opinion when a Muhammadan widow 
entitled to dower gets quietly and peacefully 


Bo oa 
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into possession without fraud, she is entitled 
to retain possession until her dower debt is 
paid, subject (as their Lordships have laid 
down) to her liability to account for the 
profits received. [am alsoof opinion that if 
the widow, being so in possession dies, her 
right descends to her heirs. 

By rax Court-—The appeal is allowed, 
the decrees of the Courts below are set aside 
and the caseisremanded through the lower 
appellate Court to the Court of first instance 
for decision on the merits. Costs here and 
hitherto: will be costs in the cause. 

Appeal allowed. 





MADRAS HIGH COURT. 
Lerrers Patexst Apress No. 152 op 1909. 
April 7, 1910. 

Present —Mr. Justice Sankaran Nair and 

Mr. Justice Krishnaswamy Aiyar. 
A. VENKATASAWMY CHETTY— 
APPELLANT 
VET SUS 
SUPPA PILLAT—Rxsponpent. 

Registration Act (TLL of 1877), 3. 17, Clause(d), proviso 
—Lease—Non-1eservation of annual rent-—Lease fora 
term leas than five yeara—Registration, whether 
NECERSATY. 

The proviso to clause (d) of section 17 of tho Regis- 
tration. Act requires two conditions for exemption 
from registration. One of them is that the term does 
‘ not exceed five years. The other is that the annual 
rent reserved does not exceed Re. 50. This latter con- 
dition does not mean that there should be an annual 
rent reserved and that it should not also exceed Rs. 50. 
Tt only means that if an annual rent is reserved it 
should not exceed Hs. 50. i 

Yuammal v. Rungayyangar, 4 M. 38, Murugesa 
Chetty v. Sinnathamboo Gounden, 24 M. 421 and 
Rumwamy Iyer v. Tirupathy Naick, 27 M. 48, 
reforred to. ; 

Quære — Whether, in a loase where tho termis for 
a period less than five yoars and ono consolidated 
ront, say a thousand rnpees, can it be said that because 
there is no annual rent, the annual rent reserved docs 
not exceed Hs, 50. 

Appeal under section 15 of the Letters 
Patent against the order of the High Court 
in O. R. P. No. 29 of 1909, presented against 
the decree of the Court ofthe District Munsif 
of Periyakolam, in 8. C.S. No. 1965 of 
1908. | 

Judgment.—The lease in this case 
was for a three years term and the rent fixed 
was a consolidated amount of Rs. 56-4-0 and 
ten bundles of betel leaves payable in one 
lump about the middle of the term. The 
question is whether the document requires 
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registration. That depends upon the meaning 
of the proviso to clause (d) of section 17 of 
the Registration Act. But forthe proviso, the 
instrument would regnire registration. Clause 
(d) provides for three alternative conditions, 
any one of which would suffice to bring an 
instrument within the rule as to compulsory 
registration. One of these alternatives is a 
term exceeding one year. The proviso requires 
two conditions for exemption. One of them | 
is that the term does not exceed five years. 
Here it does not. The otheris that the amount 
of rent reserved does not exceed Rs. 50. Does 
this mean that there should be an annual 
rent reserved and that it should not also 
exceed Rs. 50? Mr. Justice Miller appa- 
rently thinks so. With great respect we 
are unable toagree. We think it only means 
that if an annual rent is reserved it should 
not exceed Rs. 50. Suppose no annual rent 
18 at all reserved and the term is less than five 
yeas. Why should it not fall within the 
exemption ? A mere undertaking to cultivate 
or occupy is a lease within the definition 
contained: in section 3of the Registration Act. 
If there is such an undertaking for a term of 
three years, without more, are we to say that 
it is outside the exemption while if a further 
term of a few fupees rent every year were 
added to the lease it would undoubtedly fall 
within it? We think not. Ifin the proviso 
the word “or” were inserted in place of “and”, 
the effect of the change would be that a 
larger term than one year coupled with an 
annual rent would be outside the proviso. 
This was obviously not the intention of the 
legislature. That explains why we have “and” 
and not “or.” But this should not lead to the 
inference that the provision of an annual 
rent is a condition to satisfy the requirements 
of the exemption. It has been held in several 
cases that a lease for a year with hberty to 
renew or until renewal or from yearto year 
is a lease fora term which does not exceed 
five years. Virammal v, Kasturi Rungayyangar 
(1), Murugesa Chetty v. Stnnathambi Gounden 
(2) and Ramasamy Iyer v. Tirupathy Naick 
(3). By analogy-we should feel inclined to say 
that where the rent reserved is Rs. 56 in a 
lease for three years, the annual rent reserved : 
does not exceed Rs. 50. One difficulty may, 
however, be suggested. Suppose the term is 


any period less than five years and one con« 
(1) 4 M. 381. (2) 24 M. 421, 
(3) 27 M. 48. 
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Solidated rent is fixed at a thousand rupees; 
‘are we then at liberty to, hold, because there 
is. no annusl rent, that the anoual' rent 
reserved does not exceed Rs, 50? It is not 
necessary to answer the question. Whether 
in that case the amount of rent being divided 


by the period and exceeding Rs. 50 per annum > 


upon such division, we should say that there 
isan annual rent exceeding Rs. 50 or that 
there is no annual rentreserved at all to bring 
the case within the proviso it is not pérhaps 
- easy to decide. But assuming such a case to 
fall within the proviso, the present is not 
touched. We must, 
| judgment of the learned Judge and also of 
‘the District Munsif and remand the case to 
“the latter for disposal according to law. The 
© costs hitherto incurred will abide and follo 


the event. a 


‘Appeal allowed. 


Lar at ine nail 


MADRAS HIGH COURT. 
Lerrers Patent Apprat No. 143 or 1909. 
_ March 16, 1910. 

Present:—Mr. Justice Miller, Mr. Justice 

- Munro and Mr. Justice Abdur Rahim. 
Tag OFFICIAL ASSIGNEH or MADRAS 
Á ~—ÅPPELLANT < 

versus 


D. RAJAM IY&R-—Reseonpaxt. 

Banker and Oustomer—Remittance to Banker to credit 
of third party —Failure of Banter beyore tnstructions as 
to how méney was to be kept—Fiduciary relation. 

Where a person remits money toa Banker to the 
credit of another andthe Banker suspends payment 
before reosiving instructions as to how the money 
was to be treated, the Banker must he deemed to have 
held the money as trustee for the person on whose 
account the remittance was made. 

"Official Assignee of Madras v. Smith, 83 M. 68; 9 M. 

* 1. F, 164 1 Ind. Cas. 712, distinguished 
Appeal under section 15 of the Letters 
Patent against the judgment dated 29th Sep- 
tember 1909 ‘of the Honorable Mr. Justico 
Abdur Rahim in Original Side Appeal No. 26 
of 1908, presented against the order of the 
Court ot the Insolvency Commissioner dated 
16th March 1908, in Petition No. 181 of 

1906. n 

: Judgment. i. 

“Miller, J.—This is a somewhat peculiar 

case. The Madras Railway Company remitted 
money to Messrs Arbuthnot & Co. to the ere- 
dit of the claimant, Rajam lyer. -Arbuthnot 
& Co. informed Rajam Iyer, who was not one 


` 
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‘ment. 


therefore, reverse the 


“to be a real distinction, 


Lad 


of their customers, that this had been done 
and asked for his instructions. But before 
he could instract them, they suspended pay- 
Now it seems to me that in this case 
the principle enunciated in Official Assignee 
of Madras y. Smith (1) is not applicable. The 
Madras Railway did not intend Messrs. 
Arbuthnot & Co. to use the money as their 
Bankers and Arbuthnot & Co., it seems to me. 


_ could not possibly have done so. They were 


not the Bankers of the Railway Company and 
the money remitted was not an advance io 
them by the Railway Company; it was 
money due to and in course of remittance to 
a third party and Messrs. Arbuthnot & Co. 
did not treat the money as money lodged with 
them as Banker. In their letter to Rajam 
lyer, they suggest that if he desires to open 
an account with them he can do so indicat- 


‘ ing clearly enough that till he does so, they 


are not his Bankers. It is not clear why they 
received the money from the Railway Com- 
pany, but possibly they hoped to get a new 
customer; for some reason they did receive 
it but I do not think they held it as bankers 


-of Rajam Iyer. They held -it, so far as the 
_ evidence shows, as agents of the Railway 
_ Company for remittance to Rajam Iyer. 


Mr. Dowriog argues that the money should 
be treated às money remitted to Arbuthnot & 
Co., by Rajam Iyer without instructions; we 


. must, he says, assume that Rajam Iyer asked 


the Railway Company to remit to Arbuthnot 
& Co. 

Itis no doubt probable that some such 
request, was made, but I am not prepared to 
assume against Rajam Iyer that hedid more 
than ask thatthe money might be sent to 
him through Messrs. Arbuthnot & Co. It 
would not be right to assume more than this, 
gesing that he was not a customer of Arbuth- 
not & Co. and, so far as I know, gave no 
instructions himself to Arbuthnot & Co. 

I find nothing here to raise the presump- 
tion that Messrs. Arbuthnot & Co. received or 
were intended to receive the remittance as 
bankers and I think, therefore, that the appeal 


“must be dismissed with all costs out of the 


estate. 

Munro, J.—The distinction’ drawn by Mr. 
Justice Miller between this case and Oficiul 
Assignees of Madras v. Smith (1) seems to me 
though I do not 


think-it was seriously insisted upon at the 
(1) 32 M. 68; 5 M. L. T. 164; 1 Ind. Cas. 712, 
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former hearing. I, therefore, agree to the 
proposed order. 

Abdur Rahim, J—TJ agree that the appeal 
should be dismissed for reasons which I have 
stated atlength in the appeal against the 


order of the learned Commissioner in Tn- 


solvency. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
Seconp Civin Appear No 1602 or 1907. 
April 26, 1910. 

Present:—Mr. Justice Mookerjee and 

Mr. Justice Carnduff. : 
PROVATA CHANDRA DAS AND OTHERS 
— PLAINTIBFS— APPELLANTS 
TtONSUH 
MIAJAN AND OTHERS—- DEFENDANTS — 
RESPONDENTS. 

Ju: ısdiction—Distriect Judge—Remand of appeal by 
High Court—Tiansfer of appeal to Sub-Judge, whether 
legal — Objection taken for the first time tn High Court, 
whether entertarnable, 

A second appeal from tho decree, ‘of a District 
Judge was remanded by the High Qourt. When 
the case went before the District Judge, who was 
the successor of the Judge who had originally heard 
the appeal, he transferred it to the Sub-Judge who 
heard tho appeal without any objection: 


Held, that the District Judgo had jurisdiction to. 


transfer the case tothe Sub-Judge. . 

Held, further, that the appellants not having 
taken any exception to the hearing of the appeal by 
the Sub-Judge, it is not open to them to tako the ob- 
jection in second app 

Gurdeo Singh v. Chandrika Prasad, 1 Ind. Cas, 913; 
36 C. 193, 5 0. L. J. 611, referred to. 


Appeal from the decree of the Sub-Jadge 
of Backerganj, dated April 23, 1907, affirming 
that of the Munsif of Pevozepur, dated De- 
cember 12, 1904. 

Babu Jogesh (Candra Roy, for ‘the Appel- 
lants. 

Babus Jogendra Ohandra Ghosh and Biraj 
‘Mohan Majumdar, for the Respondents. 

Judgment.—tThis is an appeal on 
behalf of the plaintiffs im an action for 
rent. The claim was based on 8 gabuliat 
alleged to have been executed by the de- 


fendantson the 27th June 1874. Thedefen-’ 


dants resisted the claim on various grounds, 
They alleged in the first place, that the 


gabulzat was a forged instrument. They 
next contended that the plaintiffs had no 
title to the property and were not in 


possession of the disputed land which 


” 
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they hell as tenants MA certain other. 


. persona. 


The Court of first instance dismissed the . 


suit on the ground that the gabulat was ` 


not proved to be genuine and that the 
defendants had never paid rent to the plain- 
tiffs. Upon appealthe District Judge re- 
versed that decision on grounds which it is 
not necessary to consider for our present _ 
purposes. The matter then came in second - 
appeal to this Court with the result, that 
the judgment ofthe District Judge was set 


- aside andthe case remanded for re-consider- 


ation onthe evidence. When the case went 
before the District Judge who was the succes- . 
sor of the Judge who had originally heard 
the appeal, he transferred it to ihe Subordi- 
nate Judge. The Subordinate Judge heard 
the appeal without any objection.taken by 
the plaintiffs and came to the conclusion that ` 
the decree of the Court of first instance ought 
to be affirmed. The reasons, however, which 
the Sabordinate Judge gave in support of his 
conclusion were different from those given by 
the Court of.first instance. He held that 
the qgabultat was a genuine document. He 
further held that the defendants bad ‘estab- 
lished that the plaintiffs had no title to the 
property, that the gabuliat had been executed 
-in favour ofthe plaintiffs merely to create 
‘evidence of title, that on the basis thereof the 
plaintiffs had brought a suit for recovery of 
possession in 1875 against certain persons 
who claimed to be the owners of the land, and 
that that suit had failed. Sabsequently the de- 
fendants attorned in favour of the successful 
litigant in that suit and were in occupation as 
tenants. 


The plaintiffs have now appealed to this 
Court, and on their behalftwo objections have 
been urged against the judgment of the Sub- 
ordinate Judge. It has been contended in 
the first place, that the District Judge had no 
jurisdiction to transfer the case to the Sub- 
ordinate Judge. Inour opinion, there is no 
substance in this contention. It is not 
suggested that the Subordinate Judge had 
no jurisdiction to hear the appeal. What is 
suggested is that in view of the order of re- 
mand made by this Court, the District Judge 
should have heard the appeal himself. We 
are not prepared to adopt this construction 
of the order of remand made by this Court, 
But even if it beassumed that this is correct” 


r 
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it ir clear'that if the appellanta did not take 


< any exception to the hearing of the appeal by 


the Subordinate Judge, it is not open to them, 
in view of the decision of this Court in the 
case of Gurdeo Singk v. Chandrika Prasad 


“` Singh (1), to take objection, on that ground 


at this stage of the proceedings. The first 
contention of the appellants must congseqnent- 
_ly fail. In so far asthe second contention 
of the appellants is concerned, 


groundless, It is suggested that the 
judgment of the Subordinate Judge is 
based upon grounds not taken in the 


Court of first instance. 


stance in this contention. The contention of 


the defendants in the Court of firat inatance’ 


was that the plaintiffs had no title to 
the property in respect of which they claim- 
ed rent, that they were never in possession, 
and thattheir effort to recover possession 


from the persons in actual possession had 


failed. The Subordinate Judge was, therefore, 
correct in the view he took of the case. The 
result is that the decree made by the Sub- 
ordinate Judge must be affirmed~and this ap- 
peal dismissed with costs. 
Appeal dismissed. 
(1) 36 0. 198; 1 Ind, Cas, 918; ya L. J. 611. 


- MADRAS HIGH COURT. 


CRIMNINAL Reviston Cases Nos, 684 or 1909, l 


AND 13 op 1910. | 
Casa Rererrep No. 138 or 1909 AND 
ORIMINAL Revision Perrio No. 10 or 1916. 
April 15, 1910. 
Preseni:—-Mr. Justice Miller. 
ae SESSIONS JUDGE or TINNEVELLY 
RePrertna Orricar 
; IN No, 684 or 1909 
THETHARAPPA PI{LLAT—Prrrrionsr - 
4 (Accusep) In No. 13 of -1910. 
VOTES 
VEN CATRAMA ATY AR——RESPONDENT— 


COMPLAINANT, 
Oriminal Procedure Oode (Act V of 1899) as. 245, 
253, 487—Summons Onse tried as Warrant Oase—Dis- 
charge of uccused, effect of —Acquittal. 


lf a Magistrate trying 8 summons case, whatever ‘ 


procedure he adovts, finds no case made out against 
the accused, and lets him go unconditionally, he 
nequits him, though he styles his order an ordor 
of discharge and tacks on to it the number of 
gome section of the Code which deals with dis- 
charges. The aconsed is, none the less, in law sao- 
quitted, for the Oode contemplates no other order 
in summons cases. . Under such circumstances, the 
Sessions 'udge has no power to take action under sec- 
tion 437, Criminal Procedure Oode, on the Magis. 
trato’ s order. i 


“ber, 190+, 


it is eqully- 


There is no sub- . 


_ Revision Case No, 


_of the accused that the order 


_ Case referred by the Sessions Judge of 
Tinnevelly, in his letter dated 19th Novem- 
No. 1533 and petition by the 
accused under section 435 of the Criminal 
Procedure Code, praying the High Court to 
revise the order of the Sessions Judge of 
Tinnevelly, in Criminal Revision Petition 
No. 17 of 1909, dated 8th November 1909 
(Calendar Case No. 50 of 1909) on the file of 


-the Court of the 1st class Sub-Divisional Ma- 


gistrate at Tuticorin. 

. These cases coming on for hearing, upon 
perusing the letter of reference and the peti- 
tion and the orders of the lower Courts and 


the material papers in the case, and upon 


hearing the arguments of Mr. D. Devadass. 
Counsel for the petitioner in Revision Case 
No. 13 of 1910 and the Public Prosecutor in 
support of the reference and against the 
petition of the complainant not appearing 
im person or by Counsel in the matter of 
684 of 1909 the Court 
made the following 

Order.—lIt is not contended on behalf 
for pay- 
ment of compensation can stand. It is 
set aside and the money paid (if any) must 
be refunded. 

The case before the Magistrate was a 
summons case; he tried it, the Sessions Judge 
says, a8 & warrant case, and discharged the 
accused. The'Sersions Judge suggests that 
if the accused had been tried in accordance 
with the procedure prescribed for the trial 
of summons caseg, he might have pleaded 
guilty, but there is nothing in the record 
to suggest that he ‘would have admitted any 
facts which he didnot admit, or that the 
lat class Magistrate would have had any more 
evidence before him to prove the facts ne- 
cessary to establish an arrest as he (the 
Magistrate) understood it. Tne procedure 
adopted has not prejudiced the prosecution. 


. But however that be, the accused is not to 


be prejudiced by the adoption by the Magis- 
trate of the wrong procedure and to hold 
that he is an accused person who has been 
discharged within the meaning of section 437, 
would, it seeras to me, seriously prejudice him. 


-The truo view is, I think, this, that if the 


Magistrate trying a summons case, whatever 
procedure he adopts, finds no case made out 
against the acoused, and lets him go «uncon- 
ditionally, heacquits him though he may 
style his order of acquittal an order of dis- 
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charge, and tack on to it the number of some 
section of the Code which deals with dis- 
charges. The accused is none the less, in 
law, acquitted, for the Code contemplates 
no other order in summons cases. That being 
so, the Sessions Judge has no power to take 
action under section 437. 

It is suggested that I shoald set aside the 
whole proceedings and order a re-trial, but 
J do ‘not think I ought to do that. Even if 
there was a technical escape from custody, 
there was no attempt by the accused to 
abscond from the jurisdiction of the District 
Munsif and the case is not one which it is at 
all necessary inthe interests of justice to 
re-open now. 

J, therefore, simply set aside the Sessions 
Judge’s orde: as made without jurisdiction. 

Order set aside. 
CALCUTTA HIGH COURT. 
MiscecLangsocs Civit Apprat No. 42 or 1909. 
May 16, 1910. 

Present.—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-din. 
UPENDRA MOHAN DAS GUPTA 
—OnsectoR—APPELLANT 
versus 
Raja JYOTI PROSAD SINGH DEO 
— APPLICANT —RESPONDENT. 





“Gul Proceduse Oodle (dct XIV of 1882), 8. 649—~ 


Owl Procedure Code (Act V of 1908), s. 151— 
Commrasioner—Amount dawn by Commissioner in 
cucess of his fees—Wiet of attachment for vre- 
covery of that amount—Inherént poue of Court— 
Appeal. 

A mit of attachmont was issued for the recovery 
of an amount drawn by a Commissioner in excess of 
what was allowed by the Court as his fees: 

Held, that the order falls within section 649 of tho 
Civil Procedure Code, 1882, and is appealable. 

Held, also, that the order must be taken to bo 
one which is contemplated by section 151 of the Civil 
Procedure Code, 1908, and valid under the inherent 
powers of the Court. 

Jogendra Chandra Seny. Wazid-un-nissa, 84 C 850; 

11 O. W. N. 856, followed. 
. Tadhin Proshad Singh v. Sardar Coomar Narayan, 
10 C. W. N. 234, referred to. 


Appeal from the order of the Sub-Judge of 
Manbhoom, dated November 14, 1908. 

Babu Gunoda Charan Sen, for the Appel- 

‘lant. 

Babu Lalit Mohan Banerji, for the Re- 
spondent. . 

Judgment.—tThis isan appeal from 
the order of the. Sabordinate Judge of Man- 
bhoom, dated the 14th November 1908, issu- 
ing writ of attachment on the movables of 
‘Babu Upendra Mohan Das Gupta, a Vakil of 
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the Court for the sum of Rs. 122 drawn by 
him as the Commissioner’s fees in a partition 
suit in excess of what was allowed by the 
Court as his costs. He appears to have 
had ample notice to refund the money and. 
declined or neglected to do so. 

A preliminary objection is taken that no 
appeal lies inasmuch as the order is not one 
contemplated by section 649 of the former 
Code of Civil Procedure. -We are inclined to 
think that it does fall within that section, 
but if it does not, it‘must be taken to be an 
order such as is contemplated by section 151 
of the present Code, and such orders were 
held to be valid under the inherent powers 


of the Court in tho case of Jogendra Ohandra 


Sen v. Wazid-un-nissa (1). It is admitted 
that if the order is -under section 649, the 
appeal must fail on the merits and if it is not, 
there is no appeal and there is nothing to 
deal with in revision- since ex hypothesi the 
money which the pleader refunded on receipt 
of the writ is money of the Court in Govern- 
ment deposit and not his money, and, there-. 
fore, there can be no restitution aud the writ 
itself has expired and become infructuons. 
If the uctual issue of writ was illegal and the 
pleader suffered damage thereby, it appears 
to us that he has his remedy by way of suit 
in a Civil Court. 

We are asked to hold that this proceeding 
cannot fall under section 649 on the authority 
of the ruling in’ Tadhin Proshad Singh v. 
Sardar Ooomar Narayan Singh (2). That case 
was the reverse of the present case. There 
the parties refused to pay the necessary fees 
and it was held that the payment can be en- 
forced by making the fees costs in the cause. 
Here there is no such remedy, and either 
section 649, Civil Procedure Code, ‘or thee 
inherent powers of the Court must be relied 
on. There can be no doubt that the 
Court had jurisdiction to order a refund, 
‘But itis now urged, as it was urged jn 
the case of Jogendra Chardra . Sen v. 
Waetd-un-nissa (1), to which we bare 
referred, that theCourt has no jurisdiction to 
enforce its own orders. Maclean, O. J. said 
in that case to which oneof us was a party: — 
“I hope that is not so and I donot think that 
it is so. The Code is not exbaustive and it- 
seems to me that when the Court had juris- 
diction, as undoubtedly it had, to make the 


(1) 34 C. 850; 11 O. W. N. 856. 
(2) 10 ©. W. N. 23h 
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‘order, (in this case the refund of deposit 
improperly and illegally drawn), there is the 
‘inherent power of the Court to have that 
order carried into effect, otherwise the order 


would be a farce.” But apart from this ele- 


mentary principle which has now been incor- 


porated in the Code, we see no reason why. 


this order should not be enforced under sec- 
tion 649 of the former Code. That section 
lays down that the ordinary rules for execu- 
tion as contained in Chapter XIX shall apply 
to the execution of any judicial process for 
payment of money which may be desired or 
ordered by a Civil Court in any Civil proceed- 
ing. The objection taken before us is that 
this process was not a judicial process. But if 
theorder, toenforce which the process isissued, 
is ẹ judicial order, and it is issued with 
jurisdiction and the process is one recognized 
by the Code, itis a judicial process. 

‘We are, therefore, of opinion that section 
649, Civil Procedure Code, applies to this 
case and that the appeal fails and must be 
dismissed with' costs. 

We assess the hearing fee at two gold 
mohurs. 

Appeal dismissed. 
CALCUTTA HIGH COURT. 
Seconp Cryit APPEAL No, 2047 of 1908, 
May 13, 1910. 
- Present:—Mr. Justis Chatterjee and 
Mr. Justice Vincent. 
RAMESWAR SINGH—Ptiistirr— 
APPELLANT 
versus 
J AIDEB JHA AND ora es) eee 


RESPONDENTS. 
Iandlord and Terant—-Suit for rent against some of 
jomt tenants— Maintainability. 
It is quite competent to a landlord to main- 
tain a snit for rent against some of several joint- 
tenants. 


e 


Jogendra Nath Roy v. Nogendia Narain Nandi, 11 0. 
W. N..1026, followed. 


Appeal from the deca of the District 


Judge of Darbhangs, dated May 26, 1908, . 
modifying that of the Munsif of Madhubani, l 


dated April 25, 1907. 

Babu Jogendra Nath Mookerjee, 
Appellant. 

Babu Upendra Nath Roy, for Babu Lal 
Mohan Ganguly, for the Respondents. | 

Judgment.—This was a suit for rent 
against several defendants. One of these de- 
fendants was dead before the service of 
summons. The fact of the death was brought 
+o the notice ofthe Court and there was an 


for the 
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application to bring in his heirs. No further 
steps were taken by the Court and a decree 
was passed against the deceased defendant 
as if he were living. 

In the second Court the alleged heirs of 
the deceased Madan Jha were brought in as 
defendants and there it was contended that 
they had been brought in after the expiry of 
the‘period allowed by law, that the applica- 
tion for substitution was, therefore, barred by” 
limitation and that the whole suit ought to 
fail. The learned District Judge gave effect 
to this plea although the only part of the 
case that was under appeal before him was: 
a fractionof theclaim relating to certain muah. 

The learned Judge was wrong in dismissing 
the whole snit. One ofthe defendants was 
not brought in time and the whole suit has 
been dismissed although a part only of the 
suit was under appeal before him. 

As regards Madan Jha, we think he was 
only one of several joint tenants and it was 
quite competent to the plaintiff to maintain 
his suit against any number of several joint. 
tenants and, therefore, the suit against the 
other defendants was maintainable. We may 
bring the case of Jogendra Nath Roy v 


_ Nogendva Narain Nandi (1) to the notice of 


the learned District Judge on this point. l 

The alleged heirs of Madan Jha must be 
expunged from the record and the suit must 
be taken as one against the other defendants., 
We do not say anything as to what bearing 
this giving up of one of the joint tenants may 
have upon the sale that might in future take 
place; but in the present instance the suit 
will go on against the other defendants and 
the case will be sent back to ihe lower appel- 
late Court fora decision of the whole case. 
before him on the merits, 
~ Costs to abide the result. 

The heirs of Madan Jha will bear their 
own costs. 

Case remanded. 
` (1) 11 0. W. N. 1026, 
MADRAS HIGH COURT. 
Lerrers PATENT Apprat No. 138 op 1909.« 
March 16, 1910. 

Present:—Mr. Justice Miller, Mr. Justice 
Munro and Mr. Justice Abdur Rahin. 
Taus OFFICIAL ASSIGNEE or MADRAS 
APPELLANT . 
versus 
A. E. A. LUPPRIAN— RESPONDENT. 
‘Banker and Customer—Ourrent account deposit-~ 

Followed in 6 Ind. Oas. pp. 212, 240. 


~ 
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Direction to Banker to purchase Government pro-notes 
iju b pen ton of the Banker before purchage—Fiduciwy y 
velation, whether created Indian Insolvency Act, 8. 
“3— Letters Patent, ss 15, 18—Appeal fiom order of 
Insolvency Commissioner—Division of opinion, 
between Judges hearing appeal—Further appeal 
whether lies, 

Where the Judges of the High Court hearing an 
appeal from an order of the Comniissioner in Ingol- 
vency do not agree in their opinion, a farther appeal 
lies under section 15 of the Letters Patent. 

Section 18 of the Letters Patent confers the powor 
which is given by section 73 of the Indian Insolvency 
Act, but that does not of itself deny the right of 
further appeal and there is nothing in the Letters 
Patent to prevent the application of section 15. 

A mere direction by a customer to his banker to 
apply money, at his credit, in a particular way does 
not alter their relation of banker and. customer. 
There must be something to show that the banker 
not merely undertook tochange his position in the 
future, but that by taking some step to apply the 
money or otherwise, he did effect a change of position. 

The respondent, who had a sum of money in 
current account with A and Oo, Bankers, instructed 
them to purchase Government pro-notes for the 
mnount, A and Co, rephed that they would do so in 
‘due course. In tho meantime thoy suspended pay- 

ment: ‘ j 
Held, that the relationship of debtor and oreditor 
was not affected and that A and Oo, did not become 
trustees to the respondent for the amount. 


Appeal under section 15 of the Letters 
Patent against the judgment, dated 28th day 
of September, 1909, of the Honourable Mr. 
Justice Munro. (Abdur Rahim, J., dissenting) 
in Oviginal Side Appeal No. 50 of 1908*, 
presented against the order of the Court of the 
Commissioner of Lusolvency, dated lst Sep- 
tember 1908, in Petition No. 181 of 1906. 

The respondent’s counsel taking a prelimi- 
nary objection that no appeal lies the Court 
delivered following 

Interlocutory Judgment.— 
The insolvency jurisdiction is conferred upon 
the High Court by section 13 of the Letters 
Patent and that section gives the High Court 
the power to hear an appeal from the Commis- 
sioner in Insolvency. Section 15 of the 
Letters Patent provides for an appeal to the 
High Court from the judgment of two Judges 
of the High Court who differ in opinion. 

The appeal from the Commissioner is 
heard by the High Court and (leaving® out 
of consideration section 73 of the Indian 
Insolvency Act), section 15 of the Letters 


Patent applies to the judgment init unless. 


there is something in some other section of 
the Letters Patent which prevents its appli- 
cation. Section 18 confers the power to hear 


the appeal, the power, that is to say. which 
«See 5 Ind. Cus. 312, Bd. 
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is given by section 73, but it does not of itself 
deny the right of further appeal and there is 
thus nothing in the Letters Patent to prevent 
the application of section 15 

. But section 73 of the Indian Insolvency 
Act provides that the order made by the 
Court of Appeal shall be final and conclusive. 
If, however, that provision is inconsistent with 
the provision of section 15, then by virtue of 
the provisions of section 11 of the High Court 
Act 24 and 25 Viet. Ch. 104, itis not appli- 
cable to the High Court. 

We think, therefore, the preliminary objec- 
tion fails. 

Judgment. 

Miller, J.—In this case it was suggested on 
behalf of the Official Assignee that we should 
consider whether, in the event ofa decision 
that the insolvents held the money in a 
fiduciary capacity, the money could be follow- 
ed, the contention being, as I understood it, 
that the cash balance in the hands of the insol- 
vents at the date of the insolvency was 
insufficient to meet the demands upon them 
by persons entitled to be paid in fall as out 
of the trust funds. This question was not 
raised below and no evidence was adduced as 
to the sufficiency or insufficiency of the assets 
held in cash at the time of the insolvency. We, 
therefore, declined to allow it to be argued in 
this appeal. 

On the merits, I agree in the conclusion 
arrived at by Abdur Rahim, J., that at the 
time of the insolvency Mr. Lupprian was 
simply creditorof Arbuthnot & Co., to the 
amount of his current account. There can 
be no doubt that on the LOth of October 1906 
that money wasthe bank’s money. A mere 
direction by customer toa banker to apply 
money at credit of the former's account in a” 
particular way has never, so far as I know, 
been held to alter the relationship between 
the banker and the customer; there must, it 
seems to me, be something to show that -the 
banker not merely undertook to change the 
position in the future, but that by taking 
some step to apply the money, or otherwise, 
he did effect achange of position. Here I do 
not think there is any evidence or change of 
position. 


I find nothing to indicate that Lupprian 
intended the money tobe transferred from 
his current account to any other account. 
Till the purchase of the promisspry-note, the 
money was to remain the banker’s moncy. 
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“On the- 10th of October, Lupprian was ‘told’ 


‘that his instructions (to bay the promissory- 


note) would be carried outin due course.’ 


What then was the agresment?. Messrs. Ar- 
buthnot & Co., owed Lapprian, say Rs. 1 000. 
Lupprian says “Instead of paying me what 
you owe me; buy me a Government pro- 
note’, aud Mesara, ‘Arbuthnot Š Co., reply 
‘“we-will do so in dae course’ «Phere is 
“nothing - that I can see in the affidavit, which 
forms the only evidence, to suggest that the- 
purchase was to be made with Lapprian’s 
money and not with Arbuthnot and Co.’s 
money which they owed to Lupprian, nothing 
to suggest that either 
intended to:treat the currentaccount as closed 
before the purchase, to suggest,~ namely, 
~ any transfer made or intended to be-made of 


any of Arbuthnot & Co.’s funds to a trust. 
fand of which ‘Lupprian was the beneficial © 


owner. Lupprian might, no donbt, have direct- 
ed Arbuthnot & Co., to transfer thes money to 


another account aaa Arbuthnot & Co., might. 


or' might not have agreed todo ‘so, but it 
seems to me that theafidavit does not disclose 
‘any such proposal on lLupprian’s part. 
Arbuthnot & Co., promised to buy him a 
Government promissory-note and so pay their 
debt, ‘and then failed to do so before they 
stopped payment. 

I do not think that there is anything more 
in the case upon the evidence and I must 
hold that at the date of the Insolvency- the 


money was held by Arbuthnot & Co. as 
débtors of Lupprian and not ina fiduciary - 


capacity. 

It is then argued for the’respondent that 
the Official Assignee can bé required to 
perform the contract and buy a Government 
“promissory: note for him. 


‘It is probably a’ sufficient arswer to that ` 


_econtention that: thatis not what its asked’ 
for in the notice of motion. .It was not sug- 


gested that the learned Commissioner should ` 


“either apecifically enforce the-contract or give 


the respondent damages against the, Official 


Assignee. 

I wonld, therefore, allow the apa with 
costa throughout, 

Manro, J.—On farther consideration, I have 
come to the canclusion that the view which 


I formerly took of this case cannot be sup- ` 


ported. All that appears in this case is that 


the respondent directed Arbuthnot & -Co, ` 
to bay a, Government promissory- “note for 
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Rs. 1,000 on his account, that Arbuthnot & 


.Co., undertook to do so, and that the respond- 


ent had at that time to the credit of his 
current account a sum suMoient to cover the 
cost of,the note. There is nothing to indicate 
that the ordinary procedcre should not be 
followed, vrz., that Arbuthnot & Co, should 
buy the note and debit the respondent’s cur- 
rent account with the cost_of it. The direction 
to Arbuthnot & Co., wasa” direction to pur- 
chase out of thoir own. funds, for the amount 
standing to the respondent’s credit was not 
the respondent’s money but merely represent- 
ed the extent to which Messrs. Arbuthnot & 
Co., were his debtors. The bare undertaking 


_ by "Arbuthnot & Co., to purchase the note 


could not have the effect of transferring the 


‘ownership of the sum of money necessary for 


the purchase from Arbuthnot & Co., to tho 
respondent. The undertaking was nothing 
more than an undertaking by Arbuthnot & | 
Oo., to purchase with their own funds. I am, 
therefore, of opinion that nothing had occurred 
at the date ofthe insolvency to affect the 
relation of debtor and creditor which pre- 
viously had existed between Arbuthnot & Co., 
and the respondent and agree in allowing the 
appeal with costs throughout. 

Abdur Rahim, J—TI concur and do not wish 


- to- say anything more than what I have 


already said. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
Sroonp Cryvru APPRAL No. 2438 of 1907. 
April 25, 1910. 

Present: :—Mr. Jastice Brett and Mr. Justice 

Sharf-nd-din. 
NILMONI GUNTIA —PLAINTIRE — 
APPELLANT 
versus 
 JOGENDRA GUNTLA—DeEreypaxst— 


RESPONDENT. | 
Central Provinces Tenancy Act (I Y of 1898), s. 61, c. 
(2)—Ceniral Provinces Land Revenus Act(XVUI oj 


` 1881), es. £cl. (11), 188-—-Lumbardar—Right of lumbar- 


bar to sue alone for ejectment of a trespasser. 
Although a lumbardar represents the body of 
co sharers in their dealings with Government for 
certain purposes, he is not alone entitled to bring a 
suit to eject a trespasser. 
_ Gopal Ram Krishna v. Govind Pandurang Rangurt, 
13 C, P L R. 118, referred to. 


Appeal from the decree of the Sub Judge 
of Sambalpore, dated September 21, 1907, re- 


hah 


~- 


. Central Provinces Land Revenna Act. 


a 


ou 
CHHEDI KANDU V. EMPEROR. 


versing tbat of the second Munsif of Sambal- 
pore, dated April 23, 1907. 

Babus Sattsh Ch nda Ghose and. Antlendra 
Nath Roy Ohawdhry, for the Appellant. 

Babu Sarat Ohandra Roy Chatedhry, for the 
Respondent. _ 

Judgment.—In support of this appeal 
it has first been argued that the lower appel- 
late Court is wrong in holding that the lumbar- 
dar is not alone entitled to bring a suit to 
eject the defendant. It has been argued that, 
as the lumburdar is the agent-for the pur- 
pose of representing the body of the proprie- 
tors in their, dealings with the Government 
atid ‘as, for that purpose, he has io collect the 
rents, therefore, he must be held to be, as an 
agent on behalf of the other co-sharers, en- 
titled to bring a suit for ejectment. Reliance 
has also been placed on a judgment of the 
Judicial Commissioner of the Central Pro- 
vinces in the. case of Ram Ratan, Ram Gopal 
v. Hira Lagman (1) to support thé view that 
the /umbardar must be looked upon as the 
landlord whose consent under section 61 
clause (2) of the Central Provinces Tenancy 
Act of 1898 is necessary tothe validity of a 
transfer of property and that, as he can by 
his consent make a transfer valid, so if he with- 


‘holds his consent, he is entitled, under{the law, 


to sue to eject a transferee. In our opinion 
these contentions cannot be sustained. No. 
doubt. a lumbardar’ represents the body of 
co-sharers in their dealings with Government 
for certain purposes, but the duties of a'lum- 
bardar are explained in section 138 of the 
That 
section does not give to the lumbardar power 
to eject trespassers from lands or to eject 
tenants. Section 4, cl. (td) of the same Act 
defines a Iumbardar as “a person appointed 
in the manner: prescribed by the Act to re- 
present the proprietary body of a mahal in 
its relations with Government”. The insti- 
tution of a suit for éjectment AGE a pur- 


chaser is not one- ðf the duties which the lum-- 


bardar can be held to have to perform as re- 
presenting the co-sbarers in their relations 
with Government. The learned Subordinate 


n Judge has held that the plaintif lumbardor 


cannot succeed in the present suit because 
he being only one of several co-sharer land- 
lords cannot alone sue to eject the defendant 
asa trespasser. This view has been accepted 


by the Judicial Commissioner of the Central 
(1) 5 0. P. L. R. 47, 
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Provinces i in the case of Gopal Ram. Krishna 
v. Govind Pandurang Fangari (z). -Itis true 
that, in that case, the persons who brought 
the Süit were co-sharers in a village and they 
were not joined by the lumbardar as a plain- 
tiff and the learned Jndge,in holding that 
those persons were not empowered under the . 
Jaw to bring the suit, accepted the principle 
which obtains under the Bengal Tenancy. Act 
and other Tenancy Acts that where an: act- 
has to be done by a landlord and there are 
several landlords of the village, that act can- 
only be done by all those several Jandlords 
acting in concert, and cannot be done by one or 
two'of their members. This is the view which 


_ the lower appellate Court has adopted i in deal- 


ing with the present case. In our opinion itis 
correct. It has, however, been argued that, 
even if the lumbardar could not sue to eject 
the defendant from the entire holding, still 
he was entitled to a decree for joint possession ` | 
We think that that- 

. In the first place, 
the suit was instituted by the plaintiff against 
the defendant as a trespasser and he certainly 


-conld not be granted a decree for joint posses- 


gion with a trespasser and secondly, ar in the 
present case, the other co-sharers are not 
pæ ties to the suit and as the question cannot 
be considered and determined whether they 
are consenting paities to the transfer, it would 
be manifestly undesirable and impossible that 
a decree should be granted to the” plaintiff 
for joint possession with the defendant as- 
tenants. Wethink thatthe view taken by. 
the lower appellate Court is correct and that, 
it has rightly interpreted the provisions of 
the law as laidsdown in the Central Provinces 
Tenancy Act. We, therefore, confirm the 
judgment and decree of the lower appellate ° 


‘Court and dismiss the appeal with costs. 


é Appeal dismissed. 
- (2) 18.0, P. L. B. 118. , 
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CHHEDI KANDU AND OTHERS 
— APPELLANTS 
cereus 


EMPEROR Resronpeat. 
Criminal Procedure Code (Act V of 1808), as. 4, 202, 
476—Penal Code (Act XLV of 1860), ss. 192, 211— 
Complaint—Perjury— Hearsay evtdence— Procedure. 
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' Itisonly when aa complainant has been examined 
aud reasons recorded for not being satisfied aa to the 
truth of the complaint that an enquiry can be made 
under section 202 of the Criminal Procedure Code, 
1898. Ne A. 

C achaprasi senta telegram to -the Collector to 
the following effect.—“I was on duty. Kurk Amin, 
_ Naib Tahsildar, Razak chaprasi and Plague Doctor 
forcibly broke my house door and beat my family 
and inoculated plague tika.” 
telegram toa Magistrate who instead of examining 
the complainant at once on oath ordered an enquiry 
to be made in tho case by a Tahsildar. The Tahsildar 
after enquiry reported that the case was a false one. 
The Magistrate then sent for O and recorded his 
statement. C admitted having sent the telegram to the 
Collector and said that he had heard that the occur- 
rence was a truo one. The Magistrate examined 
several witnesses who also deposed “ha” they had 


heard that the officials concartied had -beaten the, 


wife of O: “ 

Held, that (1) C conld not be said to have made 
any complaint to the Magistrate. Under the circum- 
stances no offence ander section 211, Indian Penal 
Code, was committed by C. i ' 

(2) Hearsay evidence given by the witnesses could 
not be made the subject of a prosecution nnder 

_section 198, Indian Penal Code. = > 

(3) Under the circumstances the Magistrate was 
not justified in taking action under section 476, 
Criminal Procedare Code, 1898. 


Criminal reference submitted by the Ses- 
sions Judzaof Azwmzarn, dated the 24th of 
February 1910. 


' Mr: Dillon, for the Applicants. 
The Assistant Government Advocate, for 
the Crown. l 
Judgment.—tThis case has been ‘very 
properly reported by thelearned Sessions Judge 
of Azamgarh, The-order made by the learned 
Magistrate under section 476, Criminal 
Procedure (ode, is entirely unwarranted. The 
facts so far as they appear from the record 
are thaton the 22nd November 1909 a tele- 
, gram purporting to befrom Chediram, chaprasi, 
was received by the Collector of Azamgarh. 
The telegram runs as follows:— 
h “I was on daty. Kurk Amin Naib Tehsil- 
dar, Razak, ohaprasi and Plague Doctor for- 
cibly broke my house door and beat my family 
and inoculated plague tika. > ~~ 
The telegram appears tohave been sent by 
the Collector to the learned Magistrate -who 
tried this case. Presuming always that the 
learned Magistrate is aware of the contents of 
the Criminal Procedure Code and acts inac- 
cordance with its provisions, it is evident that 
he did hot treat the telegram as a complaint. 
He did not at once examine the complain- 
ant upon oath’ and. his order dated 22nd 


November cannot be considered as an order 


INDIAN OASES. 


The Collector sent the. 


- hearsay. 


‘the proceedings 
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passed under section 202, ‘Criminal Procedure 
Code. Itisonly when the complainant has 
been examined and reasons recorded for not 
being satisfied as to the trath of the com- 
plaint that an enquiry can be made ‘under 
section 202. The result is that there is ou 
the file no complaint and if any person did 
institute a Criminal prosecution against 
the Naib Tahsildar of Gausi, the person, who 
instituted the complaint would be the 
learned Magistrate himself. He apears to 
have taken action under section 190 cl. (c) 
of the Criminal Procedere Code as he himself 
says the result of the enquiry bythe Tahsildar 
was to the. effect that the ‘miscelled’ com- 
plaint was false. I am surprised that 
the learned Magistrate did take any further 
action. The chaprasi seems to have contented 
himself with sending the telegram to the 
Collector, and forthe leirned Magistrate under 
these circumstances to have sent for the 
chaprast and iecorded his statement was 
practically kindling a fire which was only 
then smoldering. The chaprasi appeared 
before the Magistrate and made a statement. 
He admitted having sent the telegram to the 
Collector and.added “I have heard the con- 
tents thereof just now and they are correct.” 
Now inasmuch as the chaprasi had said that 
he was not present during the transaction 
and had not seen anything at all, the learne. 
Magistrate had no option but to infer that 
the chaprasi was not acting on his own know- 
ledge but upon hearsay evidence. When he 
said that the contents of the telegram were 
true, what he really did say was ‘IT have 
correctly stated in the telegram informatiou 
which I have heard from others and believe 
to be true.” Itis strange how Courts and 
officials will in affidavits and in statements 
accept matters like’ this which are purely 
The chaprasi's statement amounted 
to nothing at allandthe learned Magistrate 
should have appraised if os such. He 
might have explained to the chaprasi the 
danger of relying upon the statements of 
others and after that he should have filed 
The chaprasi made no 
complaint of avy kind. I am not dealing 
with the case of h person: regarding whom 
it can be said that Ke instituted proceedings 
maliciously upon the statements of others 
which he had reason to believe to be false. 
There is absolutely nothing on the record to 
show that the chaprasi was instigated by 
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malice inthe present case. His action is 
perfectly natural. As I take it, his house was 
entered in bis absence, by & Deity of well 
meaning officials, who without consulting hima 
(and he ought to have been consulted in.the 
matter) proceeded to inoculate his wife for 
plague. The wife was naturally flustered. gave 
an exaggerated account of what had happened 
, toher busband and the latter very much upret 
by what had occurred sentan injudicious tele- 
gram to the Collector. Thisis the furthest 
to which the matter can he pushed, and if the 
learned. Magistrate had only exercised com- 
mon.sense, he would have let the matter 
drop. It follows, therefore, that a case under 
section 211 against the chapras would be 
utterly without -foondation. Not content 
with directing a prosecution against the chap- 
rasi, the learned Magistrate went on to 
direct that 9 witnesses be charged under 
section 193, Indian Penal Code. The 
first witness is Jugal Kishore, and the false 
statement be is supposed to have madeis: “I 
have heard that either the Naib Tahsildar 
or the Doctor entered the house of Musammat 
Sukhli and beat her.” This was no evidence 
at alland the learned Magiatrate should never 
have placed it upon the record. By no means 
could it be made the subject of a prosecution 
“ under section 193. The same remarks apply to 
thestatemen‘asraidto have been mada by Nadir 
Khan, Jamna Dhani and Nagar. The same 
remarksalso apply to the statement rut by 
the learned Magistrate into the mouth of 
Elahi Jolaha. Elahi Jolaha did not say. that 
the Naih Tahsildar, Doctor and tahsil peon 
entered Sukhli’s house and unjustly beat her, 
He most positively said that no one’ entered 
Sukhli’s house in his presence, nor did he see 
anything. Then. Musammat Sukhli, the wife, 
‘is charged under section 193 for having said 
that ‘one-person beat me with a book inside 
my house.” This statement has been put very 
differently from the record in the vernacular. 
Upon what foundations the learned Magistrate 
came to the conclusion that the evidence was 
false, itis very difficult to say. Musammat 
Sukhli’s statement stands uncontradicted; 
itis not in itself improbable or impossible and 
the presumption that the learned Magistrate 
ought to have drawn, until it was rebutted 
or shown aliunde to be improbable or impossi- 
ble, is that the statement is a tiue statement. 
The same remarks apply to the statements 
_ said to have been nade by Jhangar Jolaha 
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and Muhammad Tahir. The learned | Magir- 
trate in support of his action says: “Out of 
the witnesses produced in support of the com- 


‘plaint. six are hearsay and two eye-witnesses. 


The statements of the eye-witnesses cannot 
be'relied on as there are great discrepancies 
in them and hearsay evidence is not admis- 
sible as evidence,” If hearsay evidence, as the 
Magistrate says, is not admissible in-evidence, 
the question naturally-arises why did- the- 
learned Magistrate record it at all. To re- 
cord evidence which the Magistrate knew 


‘not to be evidence and then to act upon it in 


the manner that has been done is an action 
which I shonld never expect to find taken 
by a Magistrate of the first class. Presum- 
ably the two eye- witnesses to whom he refers 
are Musammant Sukhli and Jhangar Jolaha. I 
have read their statemerts and I cannot see 
where the discrepancies are. Then too, I can- 
not find any foundation for what tbe learned 
Magistrate says that the hearsay witnesses' 
have given totally false evidence. 

The action of the learned Magistrate c can in 
no way. be supported. I direct that the order 
passed by bim on the 20th December 1909 be 
set aride and the bonds, if they have been 
entered a be discharged. - 

Order sek ande. . 





CALCUTTA HIGH COURT. 
Srcono Civit Appeats Nos. 1225 axp 1307 
ro 1309 or 1908. 
April 2°, 1910. ` 

Piet m MT. Jonico Mookerjee and 
Mr. Justice Carndnuff, 
Rersud-Dowla Amir-nul-Umra NAWAB - 

BAHADUR or MURSHIDABAD i 
‘—-PLAINTIFF— APPRLLANT 
versus: | 
GOPINATH MANDAL AND otHeRs— 


| DEFENDANTS — RESPONDENTS. 
Murshidabad Act (XV of 1891), 8. 4— Limitation Ake 
(XV of 1877), Sch. IT, arts 142,144—Limstaiion applica- 
ble to suit for possession of scheduled land by Nawab- 


~ Bahadur- Statute, interpretation of— Marginal notes— 


Thak map Survey map—Evidence—Adverse possession, 
character of—Doctrine of constructive possession not to 
be extended in favour of wrong-doer - Evidence of pos- 
session Prerumphon that porseesion goes with title, 
Section 4 of the Murshidabod Act restricts the 
application of art 142 or 144 of the Limitation Act 
to asut by the Nawab Bahudur for the recovery 
of any portion of the scheduled - property; that ir, 
the section embodies a rule of limitation applicable 


` 
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to suits for possession. by the Nawab Bahadur in 
respect of the scheduled land. 

Therefore, the Nawab Bahadar is entitled to sue 

-for recovery of any portion of the achedaioc property 
within 90 years from the date of adverse possession 
or assertion of title, unless the defendant had 

~~goquired statutory right before-March 21, 1891, when 
the Aot was passed. 

There has been considerable divergence of judicial 
opinion upon the question whether marginal notes 
ought to be relied Apon in the interpretation of & 
statute. 

The thak and survey maps afford important evı- 
dence of possession at the time they were made. 
They also afford valuable evidence of title. 

Satcowri v. Secretary of State, 22 O. 252 and Jaga- 
dindra Nath ~v. Secretary of State, 80 0. 291 (P; C.); 
8 C. W. N. 809, 6. Bom. L. R. 1, referred to. 

If the thak map is proved, on the face of it, to 
have been made in the presence of the parties or their 
agents, it m.y be treated as evidence binding upon 
them. 

Omirta Lil v. Kalee Pershid, 25 W. R. 179, followed. 

No hard and fast ‘rule can be laid down that a 
survey map is more reliable than a thak map; thé 
one that more clearly agrees with the local land- 
marks is the one which should be followed. 

Adverse possession, in ‘order that it may be effec- 
tive to destroy the title of the true owner, must bo 
possession adequate in continuity, in pablicity and in 
extent of ares, 


Radhamoni v. Collector of Khulna, 27 0, 943, (P. C.); 


27 I. A. 136; 40, W. N. 597, followed. 

Possession to be adverse must be actual, visible, 
exclusive and hostile. 

Wali Ahmed v. Tota Meah, 81 C. 397 and Jogendra 
Nath v. Baladeo Das, 35 C. 961; 6 0. L. J. 785; 12 0, 
W. N. 127, followed, . 

Tho doctrine of constructive possession cannot be 


- applied i in favour of a wrong-door, whose possession ` 


must be confined to actual possession, that is to say, 
if he relies on adverse possession, he can sacceed only 
as regards the portion of the land in suit of which he 
proves actual possession for the statutory period. 

Ananda Hari Basak v. Secretary of State, 8 O. L. J. 
816 and Jogendra Nath v. Baladev Das, 35 ©. 961; 
60. L. J. 785; 12 0, W. N 127, followed. 

When the evidence of posseasion comes to be tested, 
if it is found to: be of equal weight on both sides, the 
‘presumption would be that possession went with 
the title. 

Runject Ram v. Goverdhan Ram, 20 W. R. (P. 0.) 25, 
referred to. 

Appeal from the decree of the District 
Judge of Murshidabad, dated March 17, 1907, 
affirming that of the Munaif of Kandi, dated 
May 28, 1907. 

Mr. Mirza and Babu Hemendra Nath Sen, 
for the Appellant. 

Babu Sdroda Prosonna Roy, for the Re-- 
spondents. 

judement.—This i 15 an appeal on be- 
half of the plaintiff, the Nawab Bahadur of 
Marshidabad, in an action for declaration 
of title to immovable property and for re- 


covery of possession thereof with mesne pro- ; 


E 


fits. The plaintiff claimed the disputed land 
as included within his Mousa Gandharbapar, 
whichis a part of his estate Gopizathpur. 
The defendants, on the the other hand, laid 


- olaim to the property as included within their 


Monza. Monoharpur. It was not disputed 
in the Courts below that the plaintiff was 
entitled to Mouza Gandharbapur, and the de- 
fendants to Monoharpar. Inso far, therefore, 
as the question of title was concerned, the sole 


. point in controversy reduced ‘itself to one of 


boundary dispute. The defendants further 
pleaded that the title of the plaintiff, it any, 
had been extinguished by limitation. In the 
Court of first instance, an Ameen was appoint- 
ed to relay the thak and survey maps, and to 
ascertain whether the disputed land lay with- 
in the ambit of the one village or other. His ° 
enquiry led to a result of an inconclusive 
character, as he could not make the boundary 
lines, as shown in the two mapa, agrve. The 
Court was thereupon of opinion that a fresh 


. enquiry might be directed, unless the claim of 


the plaintiff failed on the ground of limit- 
ation. Upon this question, the. Court of first 
instance held that the plaintiff had failed to 
prove possession within twelve years, or in- 
deed, at any time since the Permanent Settle- 
ment. Inthis view, the suit was dismissed 
with costs. Upon appeal the learned District 
Judge agreed with the original Court as to the 
unsatisfactory nature of the enquiry by the 
amin, but did not direct fresh investigation, 
as, in his opinion, the plaintiff had failed 
to prove possession within twelve years 
before 1891, while the respondent had estab- 


_ lished adverse possession for that period. 


The learned District Judge, however, did not, 
in his determination of the question of adverse 
possession, refer to the character of the land 


. which was admittedly waste land for many 


years, and was, from time to time, covered 
with water,in which people in general used 
to catch fish. Against the decree of dismissal 
made by the District Judge, the plaintiff has 
now appealed to this Court, and on his behalf 
it has been argued that the Courts below 
have misunderstood the effect of section 4. 
of the Murshidabad Act, 1891, that, as a 
result, the case has not been properly tried, 
that, in any event, the question of title ought 
to have been first determined, and the ques- 
tion of adverse possession should thereafter 
have.been considered with particular regard 
to.the nature of the land and its possible 
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user. ` In our opinion, these contentions are 
well founded and must prevail. 

Act XV of 1891, upon the fourth section 
of which reliance is placed on behalf of the 
appeellant, was passed on the 21st March 
¥891, with a view to confirm and give effect 
to anindenture between the Secretary of State 
and the then Nawab Bahadur of Murshic- 
abad. By thisiudenture, certain properties, 
_ described in the schedule attached thereto, 
were vested inthe Nawab Bahadur for the 
maintenance of the honor and dignity of his 
station as the premier noble of the provinces 
of Bengal, Behar and Orissa and the proper- 
ties were made descendible to his lineal heirs 
according to the custom of ptimogeniture. The 
gecond section of the Act confirmed the inden- 
tare, while the third section authorised the 
Governor-General in Council to include addi- 
tonal immovable property in the schedule 
unnexed thereto. The fourth section, the 
construction of which is the subject of con- 
troveray in this litigation, providesa rule 
of limitation for claim to the scheduled im- 
movable property, and isin these terms:— 

“No right to any immovable property 
mentioned in any of the schedules to the said 
indenture, or in any addition which under 
the last foregoing section may, from time to 
time, be made to these schedules, or any of 
them, shall, if the right has not accrued 
before the passing of this Act, “be acquired 
by any person by adverse possession or asser- 
tion of title, unless such adverse possession 
or assertion of titleis found to have existed 
for sixty years.” ' 

On behalf of the appellant, it is contended 
that the effect of this section is t2.enable the 
Nawab Bahadur to bring a suit for recovery 
of possession of the scheduled immovable 
property within sixty years from the date of 
dispossession, subject to the restriction,. that 
this rule would-have no application to pro- 
perty to which statutory title might have been 
` gcoquired by adverse possession for twelve years 
before the 21st March, 1891, when the Act 
‘came into force. On bebalf of the respondents, 
un the other hand, it has been argued that the 
section does not lay down any rule of limit- 
„tion for the institution of suits,andthat suits 
_ for the recovery of possession of the scheduled 
property must be commenced by the Nawab 
Bahadnr within twelve yearsof the date of 
dispossession under article 142 or of the com- 
mencement of adverse’ possession under article 


144 of the Limitation Act as the case 
may be, inasmuch as article 149 hag 
no application. In support of the last 
portion of this argument, reliance hus 
been placed upon the case of Municipal 


-Uommissioners v. Suarangapant Mudaliar (1). 


Before we deal with the question of the true - 
effect of section 4 of the Murshidabad Act,- 

whichis apparently one of first impression and 
altogether free from difficulty. it is negessary . 
to refer briefly to the question of the appli- 
cability of article 149 of the Limitation Act. 
That article provides for a period of limit- 
ation of sixty yeas forall suits by or on behalf 
of the Secretary of State for India in Council. 
It is obvious that this has no application to 
the Nawab Bahadur, because, even if the 
Nawab Bahadur be treated as a grantee of 
the scheduled property from the Secretary 
of State, he stands in the same position as 
any other -grantee or proprietor. ` Indeed, 
the view that article 149 is applicaþle'cnly 
to suits by or on behalf of the Secretary of 
State has been affirmed by the Judicial Com- 
mittee, in Secretary of State v. Durbijoy Singh 
(2), and Jagadindra v. Hemanta Kumari Debi 
(3), while the case of Kutha Perumal Rajahy. 
Secretary of State for India in Council (4), 
shows that the article 149 cannot be applied 
to assignee from the Secretary of State. Thig 
view is uot controverted on behalf of the 
appellant, who relies not upon article 
149 of the Limitation t 
section 4 of the Mnrshidabad Act. The 
question, therefore, reduces itself to this: 

Does section 4 of the Murshidabad Act reg- 
trict the application of article 142 or 144 of 
the Limitation Act to a suit by the Nawab 
Bahadur for. the recovery of any portion 

of the scheduled property. In our’ opinion. 


‘this qnestion ought to be answered in the 


affirmative, because if the contrary view were 
maintained, the result of the application of 
article 142 or 144 would be clearly contra- 
dictory to the intended effect of section 4 of 
the Murshidabad Act. 

If article 142 or 144 be held applicable, 
section 28 of the Limitation Act weald lead. 
to the result that upon the expiry of the time 
prescribed thereby, that is, upon the expiry of 
twelve years from the date of dispossession or 

(1) 19 M 154 

(2) 19 C. 312, 19 I. A. 69 


. (3) 32 0.129, 7 Bom. L. R. 765. 
_ (4) 80 M. 245, 


Act, but upon ` 
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from the commencement of adverse posses-' 
sion, the right of. the plaintiff to the disputed 
property will be extinguished. It has been 
repeatedly laid down by the Judicial Oom- 
mittee that even before the ` passing of 
Act IX of 1871 and XV of 1877, upon the 
expiry of the period of limitation prescribed 
for the enforcement of a suit for possession of 
land, the title of the true owner was extin- 
guished. [Gunga Govind v. Secretary of State 
(5), Duchinee Buksh v. Runjeet Ram (6) and 


Fatimatulnissa y. Sundar Dass (7) |. Section. 


28 ofjthe Limitation Act places the matter 
beyond the sphere of controversy. The 
effect of section 28, therefore, is not merely 
to extinguish the title of the rightful owner 
of the land, but also to oreste a title by 
negation in the occupant, which he can 
actively assert if he loses possession, even as 
against the true owner [ Gossain Dass Chunder 
v. Iesur Ohunder Nath (8), Jagrani Bibi v. 
Ganesht ` (9), Budesab v: Hanwanta (10), 
Vasudeva v. Majuns (11) and Dayaram v. Badas 
` Mal (12)]. If, therefore, ‘article 142 or 144 
is held applicable to the present suit, the com- 
bined effect of either ofthese articles, read with 
section 28 is to produce a result directly 
contrary to what is contemplated by section 
4 of the Murshidabad Act. We must con- 
sequently hold that the true effect of section 
4 of the Murshidabad Act is to make articles 
142 and 144 inapplicable to .a suit of the 
present description. Or to put the matter 
in another way, section 4 of the Mur- 
shidabad .Act embodies a rule of limit- 
tion applicable to snits for possession by the 
Nawab Bahadur in respect of the scheduled: 
land. We may add that the view we take 
of the true effect of section 4 of the special 
"Act, is supported by the marginal note in 
which the section is described as embodying 
a rule of “limitation for claims to the schedul- 
ed immovable property.” We do not, how- 
ever, base cur decision upon the marginal 
note, because there has been considerable 
divergence of judicial opinion upon the ques- 
‘tion whether marginal notes ought. to be 
relied upon in the interpretation ofa statute.. 
(5) 11 M. I. A. 845; 7 W. R. (P. 0.) 21. 
- (6) 18 B. L. R. (P.O) 177; 20 W. R. 375. as 


(7) 87°C. 1004; 27 I. A. 103; 4 0. W. N. 565. 
(8) 8 O. 224: 


_The cases of Byan v, Chilo (13), Claydon v. 
- Green (14) and Attorney-General v. Great 


Eastern Railway Company (15), indicate that 
marginal ‘notes onght not to be relied npon 
in the interpretation of statutes. The con- 
trary view of Sir George Jessel M R. in the 
case of Inve Venour's Settled. Estates (16), was 
retracted by himself in Sutton-v. Sutton (17), 
In this country Piggot, J. was,inclined,in Ku- 
meshar Prasad v. Bhikan Narain Singi (18), 
to adopt the earlier view of Sir George Jessel 
and the same view is supported by the ob- 
servations of Petheram, ©. J., in Administrator 
General v. Prem Lall (19), [on appeal before 
the Judic‘al Committee Administrator General 
v. Prem Lall (20).] and of: Stuart C. J. in 
Lal Singh v. Kunjan (21). There is weighty 
authority, however, against.this view [Jn re 
William Hastie (22), Dukhi Mwlaly v. 
Halway (23), Punardeo Narain Singh v. Ram 
Sarup Roy (24), Venayak: v. Dattatraya 
Krishma Dator (25), and Balraj v. Jagatpal 
(26) ]. In the face of this divergence of judicial 
opinion, it would not be right to base our de- 
cision upon the marginal note: and certainly 
it ought not to be treated as’ conclusive. We, 
therefore, prefer to rest our conclusion upou 
a comparison of the provisions of articles 142, 
144 and section 28 of the Limitation Act with 
those of section 4 of the Murshidabad Act. 
It may be conceded that section 4 might 
have been framed differently so as to con- 
sist of two clauses, one corresponding with 
article 149, and the other with section 28 
of the Limitation Act, but though the see- 
tion, as framed, gives the result of the com- 
bined effect of these two provisions, there is 

in. our opinion, no room for reasonable doubt 
cither as to what the intentidn of the Legis- 
lature was oras to what the true effect is of 
the section as it stands, 

- If, therefore, we hold that the Nawab 


Bahadur was -entitled to sue forr 
rt eee) 5 Ex. 868. Peor 
14) (1868) L. R. 3C. P, 511; 27 L. J. C. P. 2%. 
18 L. T. 607; 40 W. R. 1126. i 
15) (1879) 11 Ch. D. 449. 
6 (1870) 3 Oh. D. 522, 
17) (1882) 22 Oh. D. 518; 52 L, J. Ch. 384 48 L. 1. 


(18) 20 0. 609. (19) 21 C. 732. 
(20) 22 C. 788: 22 I. A. 107. 
' (21) 4 A. 887. 
. 451. 
(23) 23 O. 55. : 
A 25 0. 858; 2 0. W. N, 577, 





96; 81 W. R. 870. : 


24 B. 120. 
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any portion of the scheduled immovable 
property within sixty years from the date of 
adverse possession or assertion of title, unless 
the defendant had acquired statutory right 
before the 2lst March 1891, when the Act 
was passed, the question arises how the suit 
ought to be tried P? The proper procedure, in 
our opinion, is clear. The question of title 
must be first determined. and this should 
be done by a comparison of the thak and 
purvey maps in the locality. It has been 
repeatedly laid down that the thak and 
survey maps afford important evidence of 
possession at the time they were made and 
as evidence of possession is evidence of title, 
they afford also valuable evidence of title. 
[See the decision of this Oourt in Satcowr 
Ghosh Mandul v. Secretary of State for India 
(27), which was approved by the Judicial 
Committee in Jagadindra Nuth v. Secretary of 
State (28), see also Monmohins v, Watson (29), 
and Abdul Hamid Mian v. Kiran Chandra Roy 
(30)|. In fact if the map is proved, on the 
face of it, to have been made in the presence 
of the parties or their agents, it may be 
treated as evidence binding upon them. 
[Omirta Lall Ohowdhury v. Kalee Pershad 
Shaha (3)|. A question appears to have been 
yaised in the Courts below as to tho relative 
superiority of the ‘hak and survey maps when 
they disagree. It may be conceded, that 
‘the Survey. Officers had at their disposal 
means of more accurate meusurement than 
the thak Officers had; but, as pointed ont 
by this Court in Abid Hossain v. Dowcurry 
(82), no hard and fast rule can be laid down 
that a survey map is more reliable than a thak 
map, the one that more clearly agrees with 
the local land marks is the one which should 
he followed and this view is not contrary to 
that taken in the case of Burn v. Achumbit 
Lall (38). An attempt must be made, there- 
fore, to relay the thak and survey maps as 
necurately as practicable and to obtain con- 
sistent results. If this is done, and it is 
determined that the whole or any part of 
the disputed land is comprised within the 
ambit af the estate of the plaintiff, what is 
the position? The thak proceedings took 
(27) 22 C. 252. 


(28) 30 C. 291; 8 O. W. N. 809; 5 Hom. LR. 1. 
(29) 4 0. W. N. 113; 27 C, 386; 27 L. A. 44. 
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place in 1654; prima facie, therefore, the 
land which may be found comprised within 
the estate of the plaintiff was in his possession 
at the time of the thak in 1854. As the 
present suit was commenced on the 22nd 
May, 1906, it is obviously nob barred by 
limitation under section 4, unless the defen- 
dant can show that before the 2lst March, 
1891, he had acquired a good title by adverse 
possession for twelve years. The burden of 
proof of such adverse possession must be 
thrown upon the defendant. Here a question ` 
arises as to the nature of this adverse pos- 
session. [t appears from the proceedings in the 
Court below that it was suggested on behalf 
of the defendants that such adverse possession 
might have consisted partially in the 
act of fishing in the waters, which at one 
time covered portions of the disputed. land. 
This, in our opinion, is a position not possible - 
to maintain. As was pointed out by their 
Lordships of the Judicial Committee in 
Radhamont Debi v. Collector of Khulna (84), ad- 
Verse possession, in order that it may be 
effective to destroy the title of thetrue owner. 
must be possession adequate in continuity, in 
publicity and in extent of area. Further, as 
pointed out by this Court.in the cases of Ialt 
Ahmed Chowdhry v. Tota Meah Ohawdhry (85) 
and Jogendra Nath Roy v. Bala Debdas Mar- 
wart (36), possession to be adverse must 
be actual, visible, exclusive and hostile. 
A distinction also must be made, as is explain- 
ed in thesecond of the two cases just men- 
tioned, between continuons adverse possession 
and isolated acts of trespass. In other words, 
to use the language of Bramwell, L. J. in 
Leigh v. Jack (37), the acts of user, in order ` 
that they may take the soil ont of the trae 
ownerand vestit inthe wrong-doer, must be of® 
a character such as is inconsistent with his 
enjoyment of the soil for the purposes for 
which he intended to useit. (See Pollock 
and Wright on Possession, &6 and Lightwood 
on Possession, 199}. We are further inform- 


_ed that the disputed land has not only been 


waste for considerable periods but is of com- - 
paratively small area. If, therefore, we 
bear in mind the rule as to the presump- 
tion applicable to the possession of waste 
land laid down by a Fall Bench of this 
(34) 27 C. 948, 27 I. A. 186; 4 C. W. N. 597. 
(35) 81 O. 897. 
an 35 O. 961; 60. L J, 785; 12 C. W. N. 127. 


(87) (1870) 5 Ex. D. 26-4 at p. 273, 28 W. R. 452 
49 L. J, Ex, 220, 
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Court in Mahomed Ali Khan v. Khoja Abdul 
Gurny (38), and by- the Judicial Committee 
in Rajkumar Roy v. Gobind Ohunder Roy (39), 
the defendant must prove beyond all doubt 
or dispute that the title of the true owner 
has been extinguished by his adverse posses- 
sion. We must also not overlook the fact 
that, as explained by this Court in the cases 


of Ananda Hari Basak v. Secretary of State for | 


India in Council (40), and Jogendra Nath Roy 
_v. Bala Debdas Marwari (36), the doctrine 
of constructive possession cannot be applied 
in favour of a wrong doer, whose posses- 
sion must be confined to actual possession, 
that is to say, if he relies on adverse 
possession, he can succeed only as regards the 
portion of the land -in suit of which he proves 


actual possession for the statutory period.- 


Jt must further be remembered that when 
the evidence of possession comes to be tested, if 
it is found to be of equal weight on both sides, 
according ‘to the rule laid down by the 
Judicial Committee in Runjeeé Ram Panday v. 
_Goberdhun Ram Panday (41), the presumption 
would be that possession went with the title. 
So all these principles have been overlooked 
by the Courts below. In our opinion the pre- 
sent case has not been properly tried, and 
the matter in controversy must be re-investi- 
_ gated. 

The result, therefore, is that this appeal 


_ must be allowed, and the decrees of the Courts - 


below discharged. The suit wiJl be remand- 
ed ‘to the Court of first instance, with direc- 
` tions for the appointment of a Commissioner 
to relay the thak and survey maps after com- 
parison in the locality. The question of 
title ‘ must thus be first determined, and 
then the question of adverse possession. The 
burden of preof of adverse possession will be 
thrown upon the defendants in respect of 
any lands proved by a comparison of the 
- thak and survey maps to be included within 
the estate of the plaintiff as comprised in 
the schedule- of the Murshidabad Act: 
The costs of this appeal will abide -the 
result. 
Appuats Nos. 1307 to 1309 or 1905. 


Tt is conceded that these appeals will be - 


governed by ourdecision in Appeal No. 1225 of 
1908. These appeals, therefore, are allowed, 


88) 9 0.744; 120. L. B. 287, 
(38) 19 C. 660; 19 L A. 140, 
40) 3 0. L. 1.816, - 

(41) 20 W. B. (P. C.) 26. 
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and the decrees of the Courts below set aside, 
The cases are remanded to the Court of first 
instance for re-trial on the lines indicated. 


_ The costs of these appeals will also abide 


the result. 
Appeals allowed. 


MADRAS HI3H COURT. 
Ssoonp Civit APPEAL No, 1930 oF 1908. 
April 1, 1910. if 
“Present: —Sir Ralph Benson, Judge and 
Mr. Justice Krishnaswamy Aiyar. 
NALUPURAKKAL TARWAD KAR- 
NAVAN SYYALI—Appsiiant 
tersus ; 
KAKKI MUTALIAR AND oTHERS— 
RESPONDENTS. 

Legal representative—Decree against sons for debt due 
by father—Personal decree--Finding that sons not pos. 
sessed of sufficient assets of the father. 

Where a décree is -passed against gona for a debt 
due by their father,’ the proper form of tho decreo 
is that if should be enforceable as against the assets 
of the father in the hands of the sons. 

In the absence of a specific finding that sufficient 
assets have come into the hands of the sons, no per- 
sonal decree should be passed against them. 

Nathuram Sinji Bett v. Kutti Haji, 20 M. 416, re- 
ferred to. ~ 

Second appeal against the decree of the 
District Courtof South Malabar, in A. S. No. 
292 of 1908, presented against the decree of 


the Court of the Subordinate Judge of Cochin, 


in O. 8. No. 47 of 1907. 

Judgment.—tThe District Judge does 
not find that sufficient assets have come 
into the hands of the defendant. The proper 
decree to make is only one against the 
assets. The personal decree ought to be 
set aside. In Nathuram Stow Sett v. Kutti 
Haji (1) there was a finding that the defen- 
dants had taken sufficient assets. 

We modify the decrees of the Courts below 

by striking out the portion relating to the 
personal decree. 
. The defendant denied liability altogether 
and although he succeeds in getting rid of 
the personal liability, it must be remembered 
he is in possession of some assets. 

‘The proper order as to costs will be that. 
the appellant do pay half the respondents’ 
costs throughout, 

; Decree modified, 
(1) 20 M. 446. 
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MADRAS HIGH COURT. 
Crimixat Revision Cass No. 668 or 1909. 
April 15, 1910. 

Present:—Mr. Justice Miller. 
PANANGANTI PARTHASARATHY 
NAYANIM GARU—Petitioner 

TT Yyersus 
PALLIKAPU VENKATASAWMI REDDI 


AND ANOTHER— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), Ch. XH —- 
Dispute ag to posseasion of immovable property—Eui- 
dence aa to title, admissibility of. 

In a proceeding under Chapter XII of the Code of 
Criminal Procedure, the Magistrate may, if necessary, 
take and consideri evidence of title to enable bim 
to decide the question of actual possession, but such 
evidence should be used only to ‘supplement! evidence 


of user. 
Kali Kristo Thakur v. Golam Ali Choudhru, 7 © 


46, 80.1, R. 645, Ram Dayal Mahton v, Kedasnath, 
OC. LJ. 182; 6 Cr. L. J. 192, referred to. 


Petition under sections 435 and 439 of the 
Ocluinal Procedure Code, and section 15 of 
Charter Act, praying the High Court to revise 
the order of the Joint Magistrate of Ranipet, 
in Miscellaneous Case No. 52 of 1909, dated 
26th November 1909. 


Order.—What the Magistrate has to 
do under Chapler XII of the Code of Criminal 
Procedure isto decide which of the parties 
was in actual possession at the date of his 
preliminary order, and this he has to decide 
without reference to the merits of the claims 
of any of thé: partieste a right to possess 
the subject of dispute. I do not doubt, 
therefore, that the Magistrate may, if ne- 
cessary, take and consider evidence of 
title to enable him to decide the question 
of actual possession, but proof of title is 
not proof of actual possession. and here 
the Magistrate though he says he admits 
evidence of title to supplement evidence of 
user, still does not say that he uses it to 
enable him to decide on which side the truth 
as to user lies. On the other hand he finds 
that the evidence does not establish exclusive 
possession by either party and that both 
parties have been from time to time using 
the land: and he uses the evidence of title 
to supplement this evidence in this sense, 
that he takes the user of the one party and 
the title to be, in some way which I do not 
understand, more ‘actual’ possession than 
the user of the other party. It seems to 
me that this is to decide the case with re- 
ference to the claims of the parties to a 
right to possess the subject of dispute, 
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and that is what the Code forbids. Vide 
In the matter of the petition of Kali Kriste 
Thakur v. Golam Ali Chowdry (1) and Ram 
Dyal Mahton v. Kedarnath (2). I must set 


‘aside the Magistrate’s order and direct him 


to make a fresh order according to Law 
either under section 145 or section 146, 
Criminal Procedure Code, as the case 
may be. 
i Order set-aside. 


(1 70. 46:8 0. L. R. 645. 
2) 6G, L.J 182; 6 Cr. LJ. 192. 





‘ ALLAHABAD HIGH COURT. 
LETTERS Patent Appgat No. 145 or 1909. 
April-16, 1910. 

Present:— Sir Jobn Stanley, Kr, Chief 
Justice, and Mr. Justice Banerji. 
RAM NARAIN——PLAINTIFF— 
ÅPPELLANT 
VETEUS 


SHIB Lik Gey eon Aen, 
Easement —Right of privacy——Inrasion of the right— 
Question of fact. 
The question whether a right of privacy exists 
and whether it has been substantially infringed, is a 


question of fact. 
Gokul Prasad v, Radha, 10 A. 358, referred to. 


Letiers Patent appeal against the decision 
of Mr. Justice Alston, dated 3rd July 1409, 
in Second Appeal No. 1063 of 1908,* under 
section 10 of the Letters Patent. 

The Hon’ble Mr. Sunder Lal (with Dr. Tej 
Bahadur Sapru), for the Appellant. 

Mr. J. N. Choudhri, for the Respondents. 

; Judgment. 

Stanley, C..J.—In view of the findings of 
fact of the lower appellate Court, I am of 
opinion that the learned J ndge ot this 
Court ought notto have interfered with its 
decree. For similar reasons Appeal No. 2% 
of 1907, under the Letters Patent, was decid- 
ed by a Bench of this Court .of which I 
was a member. In that case I and my 
Brother Burkitt held, in a somewhat similar 
case, that in view of the findings of both the 
lower Courts, the learned Judge of this Court, 
from whom the appeal in that case was 
preferred, should not have disturbed the 
decisions of the Courts below. I would, there- 
fore, allow this appeal, set aside the decree 
of the learned Judge of this Court in regard 
to the windows complained of and restore 
the decree of the lower appellate Court with 
costs. 

* See 3 Ind. Cus, 88. Ed. : - 


ae | - 
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RAM DAS ť. JAMALUDDIN AHMAD. 
_ Banerjee, J—I am of the same opinion. 


It was pointed out, in the case of Gokul . 


Prasad v. Radha (1), that every case must 
depend on its own facts. In every case the 
principal question is whether the right of 
privacy exists’ and whether there has been 
a substantial invasion of the right if it exists. 
The question whether a right of privacy ex- 
ists and whether it has been infringed is a 
question offact. Inthe present case, the 
learned Judge of the lower appellate Court 
found that the plaintiff had aright of privacy 
and that this right had been substantially 
interferéd with by the erection of windows 
which the defendant opened in his house. 
This Court in second appeal is bound to ac- 
cept the findings of fact of the Court below, 
and upon the findings, to which I have referr- 
ed, it ought to’ have dismissed the appeal 
instead of reversing the judgment of the 
Court below. I would accordingly allow the 
appeal and restore the decree of the lower ap- 
` pellate Coart with costs as regards the 
windows in question. 

By rae Court.—The order of the Court is 
that the appeal is allowed and the decree 
- of the learned Jadga of this Court so far 
as regarda. the opening of the windows 
complained of is set aside and the’ decres 
of the lower appellate Court in respect of 
those windows 19” * restored with costs. 


, Appeal allowed, 
(1) 10 A. 358, 





ALLAHABAD HIGH COURT. 
Secoup Crvin APPRAL No. 657 or 1909, 
April 16, 1910. 

Present: —Myr. Justice Griffin, 

° RAM DAB--DEFENDANT—ÅPPELLANT 

“Versus 
Mirza JAMALUDDIN AHMAD 
KHAN SAHIB AND ornens—PLAINTIFES — 
RESPONDENTS. . 

Landlord ang tenant—Qabuliat to pay haq-i-chaha- 
ram at the time of sale—Oonatruction—‘ Amla’, meaning 
of —Buildings. 

A gabuliat contained the following terms :—“Bawggt 
Sarokht ya kisitarah ke intiqal karne ya munhadim karne 
amla ke hug-t-chaharum samindari ham mogir wa 
hamare qaim mogam bila user ada karenge”. 

Held, that tho word “amla” meant buildings 
erected on the site and that the samindar was ene 
titled to jth of the price of the house sold and not 
only to {th price of the, materials of the house, as his 


° hugq-i-chaharum. 


_« Second appeal . from the. decision of the 
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District Judge of Benares, dated the 24th of 
May 1909. ° 

Mr. J. Thani (for Dr. 
Banerjee), for the Appellant. 


The Hon’ble Mr. Abdul Majid (with him 
Mr. Muhammad Ishag and Mr. Gotul Prasad), 
for the Respondents. - 


Judgment.—tThe plaintiffs in this 
suit are ground landlords in a Mohalla of 
Bonares. The defendants Nos. 1 to 5 are oc- 
cupiers of a house for the site of which they 
pay a ground rent to the plaintifis. Those 
defendants have sold the house to defendant 


Satish Chand,u 


. No. 6, who is the appellant in this Court, 


fora sum of Rs. 300. The plaintiffs filed 
this suit claiming Rs. 47-5.10as their share 
out of Rs. 75 haq-i-chaharum, 1.2., landlord's 
rights toa ith of purchase-money. Several 
pleas were taken in defence but in the pre- 
sent appeal the only questions with which 
we are concerned are whether on a true 
interpretation of the gabuliat, under which 
the defendants Nos. 1 to 5 held, the plaintiffs 
are entitled to recover {th of the entire pur- 
chase-money or {th merely of the price of 
the materials of the’ house. The defen- 
dants, no doubt, with the object of mak- 


ing payment of this hag-t-chaharum as 


little as possible have purported to sell their 
rights in their house as follows: the house 
itself for Rs. 100 and the parjoti right to the 
site for Rs. 200. It was*contended on behalf 
of the appellant that all that the plaintiffs 
could recover would be {th share in the value of 
the materials of the house. The Courts below 
have decreed the plaintiffs’ suit in full. The 
lower appellate Court held it proved by the 
evidence on therecordthat thegeneral custom 
as to the rights of the landlords to recover heq- 
i-chaharum was that they were entitled tore- 
cover tth share of the entire purchase-money, 
secondly, that in this particularcase, the words 


_amla makan were used in contra-distinction 


to the word land to denote the superstructure 
ou the land as distinguished from the land 
itself. The ground taken in second appeal 
ig that the Court below has misconstrued 


` the gabuliat and that according to its proper 


construction the laddlords are entitled only 
to a ¢th share of the price of the materials. 
The exact words of the gabulsat relating to 
the hag-t-chaharum dre as follows :— Barwagé 


farokht ya ktsitarah_ke intigal karne ya mun- 


hadim karne (amla ke) hag-t-chaharum samindarg 


4€0 


SURYANARAYANA V. RAMANNA, 


ham moqir wa hamare qaim mogam bila uzer 
nda karenge”. 

As I understand this provision, there is 
nothing in it to restrict the right of the land- 
lords to recover their +th share from the price 
of the materials only of the house standing 
on their land. Tt is further contended that 
the plaintiffs themselves in their plaint have 
used the words amla makan and have them- 
selves understood that expression as meaning 
merely the materials of the house, The words 
occur several times in the plaint. It appears 
to me that the plaintiffs understood by that 
expression as meaning the houre standing on 
the parjotd land and the tenants’ rights thereto 
and this is apparent from the fact that the 
plaintiffs have stated that the defendanta are 
liable to pay the sum of Rs. 75, that is, 4th of 
the Rs. 300, the price of the houze sold: I 
have consulted the dictionaries as to the 
meaning of the word ‘amla’. I find in Platt’s 
Hindustani Dictionary the word ‘amla, among 
other meanings, means premises or buildings 
&c. There is no doubt that in the present 
case the purchase-money realised by the 
defendants was Rs. 800 and they cannot be 
permitted to evade their liability for the 
hag-t-chaharum by the transparent device ‘of 
splitting up their rights to the house sold. 1 


dismias this appeal with costs. 
Appeal dismissed. - 





MADRAS HIGH COURT. 

Civit Reviston Petrrton No. 231 og 1909. 
February 21, 1910. 
Present:—Mr, Justice Miller. 
CHADURNEDULU SURYANARAYANA 

— PETITIONER N 
TEVRUG 
CHATURNEDULU RAMANN Åm 
RE‘PONDRRT, 

Provincial Small Cause Oourts Act (IX of 1887), 
A. 17— Applicaton to set aside ex parte decree—Order 
for deposit of security-~Heasing of application before 
deposit Tlegality—Crnt Procedure Code (Act XIV of 
1882), s. 248-—-Application made more “than a month 
after issue of notice—LIamatation. 


An application to set aside an ew parte deoree pass- ` 


ed in a Small Cause suit, must be heard and disposed 
of only after deposit of security under section 17 of 
the Provincial Small (nure Courts Act. 

Ramasawmi v. Kurisu, 18 M. 178, explained. 

Notice under section 248, Civil Procedure Code 
(XIV of 1882), is a process for enforcing the 
decree and that proeess is executed when the notice 


_ da served. 
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RAMBARAN UPADDHIA V. KASHI UPADDHIA,. 


Au application to set asido o Small Cause ev 
parte decree made more than a month after service 
of notice under section 248, Civil Procedure Code, 
is barred by limitation and should not be en- 
tertained, 

Bimola Soonduree Dassee v. Kalee Kishan Mojoomdar, 
22 W. R. 5, followed. 


‘Petition, under section 25 of Act IX of 
1887, Sealine the High Court to revise the 
order of the District Munsif's Court at Bez- 
wada, dated 23rd December 1908, in Mis- 
cellaneous Petition No. 1046 of 1908, in Small 
Cause Suit No. 404 of 1904, 

Judgment.—No one appears for the 
respondent. I think the hearing of the appli- 
cation was barred by section 17 of the Pro- 
vincial Small Cause Courts Act as the security 
was not deposited, until after the petition 
was disposed of. No doubt in Ramasamé 
v. Kurisu (1), Parker and Wilkinson, JJ. held 
that section 17 is merely directory but they 
did not decide that the Judge of the Small 
Cause Court could allow the deposit at any 
time. The District Munsif was,in my opinion, 
clearly wrong in hearing the petition before 
the security was deposited, but inasmuch 
as he heard it without objection on that 
ground by the plaintiff, and received the. 
deposit, I should not be ‘inclined to set“ 
aside the order in revision. I think, how- 
ever, that the application was barred by limit- 
ation. I agree with the decision in Bimola 
Soonduree Dassee v Kalee Kishan Mojoomdar (2), 
which held that the notice under section 248 
ig a process for enforcing the decree and I 
think that that process is executed when the 
notice 18 served. 

If this is the right view, the present 
application is barred by limitation and 
on that ground I set neide the District 
Munsiff’s order and dismiss the application 
for restoration with costs in both Courts. 

Order set aside. 


ew 


(1) 18 M. 178. 
(2) 22 W, B.S 





ALLAHABAD HIGH COURT. 
Srconp Civit Apprat, No. 847 op 1909. 
April 30, 1910. 
Present:—Mr. Tahan Karamat Husain. 
RAMBARAN UPADDHIA AND ANOTHER—— 
DEFENDANTS—APPELLANTS 
CErsus 
KASHI UPADDHIA AND ortters— 


Praintivrs—-Reaponrpevrs, 
Civil Procedure Code (Act F of 1908), O. 41, R, Da 


” 
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Remand by High Couit to District Judge—Remand by 
District Judge to. Muneif—Jurisdiction. | 

The High Oourt remanded a case to the District 
_Judge under seciton 662 ofthe Codé of Civil Pro- 
cedure; 1882. The District Jndge, instead of carry- 
ing out the order himeelf, remanded” the case 
further down to the Munsif: Held, that the District 
Judge had no jarisdiction toremand the caso to the 
Munsif. : 


Sita Ram v. None Dulaya, 21 A. 230, followed. p 
Second appeal from’ the decision of the 
District Judge of Azamgarh, dated 10th June, 
1909. 
Mr. M. L. Agarwala, for the Appellants. 
Mr. G. L. Agarawala, for the Respondents. 
Judgment.—in this case onthe 8th 
of July 1908, Aikman, J., under the provisions 
of section 562 of the Code of Civil Procedure, 
remanded the.case for trial. to the learned 
District Judge, who, instead of carrying ont 
the order of this Court himself, remanded the 
case by his order of the 6th of January 
1909 to the learned Munsif. The learned 
Munsif carried out the order ofthe learned 
District Judge and then the learned Dis- 
trict Judge decided the case. The defendants 
come. herein appeal and the: only point 
‘argued by their learned Counsel is that 
„~ the learned District Judge had no jurisdic- 
“ tion toremand the case tothe learned Munsif. 
In support of this contention reliance is. 
placed on.the case of Ssta Ram v. None Dulaya 
(1), which is a case under the old Code of 
_ Civil Procedure., The ruling, in my ‘opinion, 
is applicable to: the provisions of Order 41, 
Rule 23, of the new Code of Civil Procedure. 
I, therefore, allow this appeal with costa, and 
setting aside the decree of the lower appel- 
late Court, remand the case to that Court for 
trying the case. < ` 
, Appeal allowed. 
_ (1) 21 A. 230. 





ALLAHABAD HIGH COURT. 
MIBOBULANEOUS CIVIL APPEAL No. 246 oF 
1909. 
March 17, 1910: 7 
Present:—-Sir John Stanley, Kri, Chief 
` Justice. and Mr. Justice Banerji. 
Tas RAJPUTANA MALWA RAIL- - 
WAY CY)-OPERATIVE STORES, Lro.— 
` Poarntrvyy—APPELLANT—A PPLIOANT 
i i versus o 
Tan AJMERE MUNICIPAL BOARD— 


Derenpant—Responpent—Opposite PARTY. 
Limitation Act (XV of 1877); Sch. I, arts, 2, 61, 63, 


Me 
ae 


96, 120—Government of India Resolutions of i868 and 
1809—Applicability to Ajmere Municipality —Suit for 
refund of octros duty realized in excess—Nature oj 
clarm—Liumitation. - 

The Resolutions of the Government of India dated 
the 6th of November, “1868 and 24th of April 1899 


‘apply to Ajmere Munidipality. < 


A claim for the refund of a specific sum, ropre- 
genting the difference between the octroi duty 
illegally realised by a Municipality and the duty 
which the Municipality should have legitimately 
realised under the law, is in the nature ofa claim for 
money had and received by the defendant Municipal- 
ity for the plaintiff's use and is not a claim for com- 
pensation or damages Such aclaim is governed by 


- article 62 of the Limitation Act, 1877. 


Morgon v. Palmer, 2 B. and O. 729, 26 R. E. 537; 2 
L. J. (0. 8.) K. B. 145; 4 D. and B. 288; Neate -v. 
Harding, 6 Ex. 349,86 B. R. 328; 20 L. J. Ex. 250 
followed. ; 

Seth Karimnji v. Sardar Kirpal Singh, 128 P. B. 1886, 
Narpat Rai v. Sardar Kirpal Singh, 66 P. R. 1886, 
not approved of, 


Reference made by the Commissioner of 
Ajmere, per Detter No. 644 of 1909, dated 
the 8th of May, 1909. 

Mr. M. L. Agarwala, for the Applicant. 

Mir, J. N. Ohoudhri, for the Opposite 
Party. 

OpIinion.—This is a reference under 
section 18 of the Ajmere Courts Regulation 
No. 1 of 1877: The plaintiff company carried 
on business as general merchants in Ajmere 
and for the purposes of its trade imported 
Oilman’s Stores and other articles for sale. 
They sued the Municipal Board of Ajmere for 
recovery of a sum of Rs. 81-7-0 said to have 
been wrongly charged against them by the 
Board for octroi duty for goods imported 
into India by sea between the 20th of 
January 1899 and the 24th of April 1899 and 
also to recover asum of Rs. 1,510-15-5 alleged 
to have been charged against the company for 
octroi duty on goods similarly imported bet- 
ween the 24th of April 1899 and the 6th of 
March 1901 in excess of the maximum duty 
chargeable. The allegation of the company is 
that in respect of the’ duty charged during 
the.first mentioned period, culinary goods ara 
distinctly exempted from duty by the resolu- 
tion of the Governor-General in Council dated 
the 6th of November 1868 and us. to the rest 
of its claim the company says that from the 
24th of April 1899 to the 6th of March 1901, 
the Board wrongly charged the plaintiff 
company the sum above mentioned’ ‘in excess 
of the maximun duty chargeable under the 
resolutions of the Government of India Noa. 55 


to 60 of the-24th of April 1892, The prayer 
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of their plaint in that a decree may be passed 
in favour of the plaictiff company for the 
two sums above mentioned. 

Thelearned Assistant Judicial Commissioner 
dismissed the suit holding that the claim fell 
within article 2 of Schedule IJ to the Limit- 
ation Act and wus barred by limitation. 

This decision was upheld by the learned 
District Judge. 

The present reference has been made and a 
ruling of this Court is solicited on the follow- 
ing points: 

1. Whether the case is governed by article 
2 of Schedule IJ of the Limitation Act XV 
of 1877 or article 61 or 62 or 120. 

2, Whether the Resolutions ot the Govern- 
ment of India dated the 6th of November 
1868 and 24th of April 1899, applied. 

We shall first deal with question No. 2. 
In 1£68 Ajmere was under the administration 
of the Government of the North Western Pro- 
vinces. In 1869 it became a separate adminis- 
tration but in 187] was placed under the 
Government of India. In the Resolution of 
the Government of India of the 6th of Novem- 
, ber 1868, which appears in the issue of the 

Gazette of the 14th of November 1868, 
_articles liable to customs duty and imported 
into India. by sea were exempted from asses- 
ment to octroi duty. By the resolution of the 
Government Nos. 55-60, dated the 24th of 
April 1899, a maximum rate of duty on articles 
subject tosea customs duty was prescribed, 
118, Rs. 1-9-0 per cent. Under section 41, 
Regulation No. V of 1886, the Municipal 
Committee of Ajmere Merwara was empowered 
with the previous sanction of the Chief 
Commissioner and “subject to any general 
rules or special orders which the Governor- 
General in Council may make in this behalf” 
to impose in the whole or any part of the 
Municipality among other taxes an octroi on 
goods brought within the Municipality for 
consumption or use therein. 

It will be observed that the power thus 
conferred is subject to any general rules or 
special orders passed by the Governor 
General in. Council. From the 6th of No- 
vember 1868 up to the 24th of April 1899 the 
Resolution of the Government of India of 
the 6th of November 1868 was in force and 
sea-borns goods were exempted from liability 
to any octroi duty. From the date of the 
Resolution of the 24th of April 1899 up to 
the 17th of December 1903, when further 


Resolution of the 24th of April 1899 was 
passed raising the rate of duty—the maxi- 
mum rate of octroi duty chargeable by the 
Municipality was Rs. 1-9-0 per cent. Whe- 
ther the Municipal Committee was or was, 
not aware of these Resolutions, it ought to 
have been aware of them as the power con- 
ferred upon tbem to impose taxes was 
expressly subject to any general rules or 
special orders passed by the Governor- 
General in Council. The Committee ought to 
have made enquiry and ascertained if there 
were any such general rules or special orders 
in existence and it is idle for the Committee 
under the circumstances to contend that the 
tax imposed by it was imposed in good 
faith. It was in direct violationof the Regula- 


‘tion under which the Committee purported 


toact. We are wholly unable to agree with 

the learned Assistant Commissioner and 
District Judge that the tax complained of 
was not illegally levied. The fact that the 

Resolutions of 1868. and 1899 were not. 
forwarded to the Municipality is beside the - 
question. It was the duty of the Municipal 
Committee to enquire and ascertain if there 
were any such Resolutions in existence before 
they imposed taxes. We have no hesitation. 
therefore, in answering question No. 2 in the 
affirmative, namely, that the Resolutions of 
the Government of India of 1868 and 24th of 

April 1899, do apply. s g 

The remaining question for consideration 

is whether the present case is governed by 
article 2 of Schedle II of the Limitation Act 
or articles 61 or 62 or 120. Articles 61 and 


.120 clearly do not apply. The language of 


article 62 is borrowed from the form of count 
in vogue in England under the Common Law 
Procedure Act of 1852, Prior to the passin 

of the Supreme Court of Judicature Ara ot 
1873 and 1875, there was a number of forms 
of pleading known as the common tndebttatus 

counts, such as, counts for money lent, 
money paid by the plaintiff for the use of 


' thé defendant at his request, money received 


by the defendant for the use of the plaintiff 
&c. These forms are no longer in use. State- 
ments of claim must now be more specific 
and must contain a statement in a summary 
form of the material facts on which the 
plaintiff relies. The most comprehensive of 
the old common counts was that for money 
received by the defendant for the use of the 
plaintiff. This count was applicable where 


~ 


Vol, Vil 


INDIAN OASES. 


403 


THE RAJPUTANA MALWA BY. 00-OPRRATIVE STORES, LTD. 0. AJMERE MONIGIPAL BOARD. 


a defendant received money which in justice 
and equity belonged to the plaintiff under 
circamstances which rendered the receipt of 
it a receipt by the defendant to the use.of 
the plaintiff. It was a form of suit which 
was adopted when a plaintiff's money had 
been- wrongfully obtained by the defendacxt 
as for example, when money was exacted by 


extortion or oppression or by abuse of legal 


process or when over charges were paid to a 


carrier to induce him%o carry goods or when” 


money was paid by the plaintiff in discharge 
of a demand illegally made under colour of 
an office It was a form or claim which was 
applicable when tho plaintiff's money had 
been wrongfully obtained by the defendant, 


the plaintiff in adopting it waiving the wrong’ 


and claiming the money as money received 
to his use Le. g. see Morgon v. Palmer (1), also. 
Neate v. Harding (2).] 

“A suit for compensation or damages is œ 
` suit of a different nature. In it a plaintiff 
does not seek for the return of a specific sam 
of money but damages to be assessed by the 
Court for a wrongful act. Now in the case 
before us the plaintiff company does not ask 
for compensation’or damages. In the .plaint 
in clear and express terms it asks for a 
decree for the payment of two .specific sums 
representing amounts illegally taken by the 
Municipality, one sum representing amounts 
received between the 20th of January 1899 
and the 24th of April 1899 and the other 
representing sums taken after the 24th of 
April 1899, being the difference between 64 
` per cent. actually taken for duty and Rs. 1-9-0 
per cent. which the Municipality was by the 
Resolutions of Government permitted to 
- realise. This isin the nature of a claim for 
money had and received by the defendant 
Municipality for the plaintiff's use and is not 
a claim for compensation or damages. It is 
the old count for money had and received in 


modern dress. Ifthe plaintiff company had . 


sought compensation under article 2, it would 
have been open to it to claim a, mich larger 
sum than the sam actually claimed. For 
example, it might have reasonably claimed 
interest on the amount of the sums impro- 
perly taken by the Municipality from time to 


—~>4ime. The claim, in our opinion, therefore, 


clearly comes within article 62 and not with- 
in article 2. 

- (1) 2 B. and O. 720; 20 R. R. 537;2 L. J. (o. s) 
K. B. 145; 4 Dand B, 283. 

(2) 6 Ex. 3495 86 B. R. 528) 20 L. T, Bx, 260. 


= 
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The learned Judicial Assistant Commis- 
sioner observes that the suit is “Virtually a 
suit in respect of an act done in pursuance of 
an enactment.” it may beso. Bat it is not a 
suit for damages or compensation. In holding 


that the snit was one coming under art. 2, 
,, he relied upon two cases decided by the 


Chief Court of the Panjab in which it was held 
that a suit for the-refund of money wrong- 
fully levied under the colour oflaw wasa suit 


_ for compensation to which article 2 would 


apply. In the judgment in one of these cases 
Seth Karimgi v. Sardar Kirpal Singh (3), 


_ Plowden, J., in delivering judgment observed 


as follows: “I think, therefore, that notwith- 
standing the suit may fall within the descrip- 
tion given in article 62 or 96 of the second 


Schedule and be in other respects maintain- 


able in either of these forms of it for the 
purposes of limitation, the defendant is 
entitled to rely upon the suit being in 
substance of the description given in article 
2 and to insist upon the benefit of the pro- 
visions of article 2,” Weare wholly unable 
to .agree with the learned Judge in the 
opinion thus expressed. 

In the judgment in Narpat Rai v. Sardar 
Kirpal Singh (4) Gn the same number of 
the Punjab Report at page 188), which was 
also relied upon by the Courts in Ajmer, it 


is stated that to bring a suit for a refund 


under article 2, it is requisite for the defen- 
dant to show agiongat other things that the 
relief sought falls under the term “compensa. 
tion” as used in this schedule. We agree as . 
to this. Butif it was intended by the learned 
Judge in these cases to lay down the proposi- 
tion that where a plaintiff has an option to 
bring his suit in*the form of a suit for 
money received by the defendant for his 
use ‘or in the form of a suit for com. 
pensation for doing pr omitting to do an act, 


alleged to bein pursuance of an enactment 


in force for the time being in British India, 
and he elects to proceed for money received 


_for his use, the fact that he might hare 


claimed damages or compensation entitled the 
defendant to the benefit of the shorter period 
of limitation allowed by article 2, we cannot 
agree with them. If the relief sought in the 
claim had been for damages or compensation, 
different considerations would arise. In the 

case before us the relief is not such. The 


(3) 123 P. I 1888. 
4) 05 P, R. 1686. 
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claim is one for specific sums received by the 

_defendant Municipality for the plaintiff com- 
pany and cannot, we think, be properly 
regarded as a claim for compensation or 
damages. 

For these reasons we are of opinion that 
article 62 is the article of the Limitation Act 
which applies to the case and that neither 
article 2 nor article 96 0r120 has any applica- 
tion.. | 

This is our answer to the reference. 


ALLAHABAD HIGH COURT. 
Seconn Orv APPrAL No. 623 or 1909. 
i April 29, 1910. 
Present:-—Mr. Justice Richards and 
M. Jastice Tudball. 
RAGHUNANDAN LAL AND OTAER8S— 
PLAINTIFFS—<A PPELLANTS 


VETTES 


MATRU MAL--—DEFENDANT — RESPONDENT, 

Civil Procedure Code (Act XIV of 1882), ss 294, 317 
— Contract Act (IX of 18723), s. 23~—Deciee-holder 
refused leave to bid-—~Purchase by decree-holder in the 
name of a third peraon—Clarm by decree-holder for 
specific performance or refund of monsy—Trust. 

A decree-holder on boing refused leave to bid at 
an anction sale purchased some property in the 
namo of a third person and paid- the sale price 
himself, That third person refusing to transfer the 
property to the decree-holder, the latter sued: for 
specific performance alleging that the former had 

‘borrowed the purchase-money from him agreeing 
to effect a re-sale of property in his favour. In appeal 
the decree-holder abandoned his relief of specific 
- performauce of the alleged contract for sale and 
- pressed that he was entitled to a refund of the 
_purchase-money: : 

Held, that the contract for sale, oven if established, 
was unenforceable, as it viglated the provisions of 
section 204, Civil Procedure Code, and that, it not 
being the case of a loan but ofa benamt purchase in 
violation of the provisions of section 817, Civil Pro- 
cedure Oode, the suit was not maintainable against 
the certified purchaser: ` 

Held, further, that on the facts of the case it could 
not be held that the purchaser held the money in 
trust for the plaintiff. 


Second appeal from the decision of the 
S Judge of Aligarh, dated 27th Maroh, 
1909. ; 

Mr. Moti Lal Nehru, for the Appellants. 

The Hon’ble Mr. Sunder Lal (with him Dr. 
Satish Ohandra Banerji), for the Respondent. 

Judgment.—This appeal arises ont 
of a suit in which the plaintiffs claimed 
specific performance of an alleged contract 

for the sale of land, and in the alternative to 
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recover a sum of Rs. 2,600 with Rs. 195 
interest. The plaintiffs stated their cause of 
action as follows: That there was a decree 
against one Girwar Dayal and Musammaé 
Chandan Kunwar, that in execution of this 
decree the property, the subject-matter of the 
present suit, was attached, that the defendant 
borrowed Rs. 2,600 from the plaintiffs and 
purchased the land, agreeing at the-same time 
that he would re-sell the property to the 


- plaintiffs. The facts’of the case, as found 


by the Court below, are somewhat different, 
viz, the plaintiffs after obtaining their 
decree applied to the Court for leave to bid. 
This leave was refused. To quote the Court 
below, “They (r.e. the plaintiffs) then cast 
about for some device in order to evade the 
provisions of the law. Defendant was then 
in their confidence. Accordingly the plain- 
tiffs with their own money purchased 
.the property in the name of the defendant 
expecting that he would execute in their 
favour a formal transfer. Before this could 
be done, the parties had a quarrel; the 
defendant, being the certified purchaser, ‘set 
up his own title to the property.” The 
Courts below have dismissed the suit. 

The plaintiffs appeal. In the Court below 
and in this Oourt the relief of sperific per- 
formance of the contract has been abandoned 
but the appellants strenuously press that 
they are under the circumstances entitled to 
a refund of the purchase-roney. 

Now it is quite clear that it cannot be 
recovered as money lent, because no money 
was paid by the plaintiff as the purchase- 
money of the property which they were 
purchasing in the name of the defendant. 
Section 294 of Act XTV of 1882 provides that 
no holder of a decree in execution of which 
property is sold, shall, without the express 
permission of the Oourt, bid for or purchase 
the property. Section 317 of the same Act 
provides that no suit shall be maintain- 
ed against the certified purchaser on the 
ground that the purchase was made on behalf 
„of any other person. These sections create 
a difficulty in the way of the plaintiffs’ 
recovering the purchase-money. Itis argued . 
on behalf of the respondent that, so far as the 
plaintiffs’ claim is based upon the alleged 
contract between them and the defendant; 
the contract was absolutely null and void, 
that having regard to the provisions of 
section 294 already quoted, the agreement 


~ 
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was unlawful, because it is forbidden by : jaw 
within the meaning of section 23 of the 
Contract Act; and’ that, therefore, even if the 
contract is set-aside the present cuit is a 


suit against the certified purchaser on ` 


the ground that the purchase was made on 
behalf of another person, within the meaning 
of section 817. The appellants reply that a 
purchare by a decree-holder withont leave of 
the Court is not void, it can only be se} aside 
by an application to the Court and that the 
present claim for arefund of the purchase- 
money is not a suit of the nature referred to 
in section 317. It seems to us that the 
plaintiffs are not entitled to any relief. Their 
snit for the return of the’ money was based 
upon an allegation that there was a contract 
of loan between them and the defendant. This 
` is negatived by the finding of the Court’ below. 
There was no loan at all. The facts are that 


the plairtiffs, in contravention of the express’ 


_ order of the Court and the section of the 
Act, purchased the property themselves. . On 
the facts as found . all that they can ask the 
Court to hold-is that in the events which have 
happened the defendant must be considered 
to hold the purchase-money in trust for them. 

We think there are two reasons why the 
plaintiffs ought not to be allowed to recover 
back this money. ` In the first place we must 
alter the nature of the snit to meet the facts 
that have been found,and we do not think 


that where the plaintiffs have been guilty of — 


conduct like the present, the Court was called 
upon to alter the nature ofthe suit. It seems 
also to us that even if we were to treat the 
suit as a suit for money received by the 
defendant for the plaintiffs, that the plain- 
tiffs could not succeed except by showing 
that the- defendant made the purchase on 
their behalf. 
expressly prohibited-by section 317 of Act 
XIV of 1882. It would bea suit against the 
- certified purchaser on the ground that the 
‘purchase was made on behalf of another 
person. 

We accordingly dismiss ie appeal with 
costs including in this Court fees on the 
higher scale. 

Topa dismissed. 
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; ALLAHABAD HIGH COURT. 
Sgoonpd Civi. Appear No. 599 or 1909. 
April 25, 1910. 
Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 
. RAMZAN ALI KHAN—PLAtsTiFR— : 
APPELLANT 
VET SUS 

Musanvmati ASGHARI BEGAM AND 

$ ANOTHER— DEPENDANTS— PLAINTIFFS— 


- RESPONDENTS, 


Muhammadan Taw—VWidow—Possession of her 


Ausband’s estate— Dower debtdue—Iien—Laroful posses- 


sion-—Consent of the husband or co-heira unnecessary— 
Inability to account for profits. 
If a Muhammadan widow obtains possession of hor 


.husband’s estate peacefully and quiotly and without 


fraud, she is ontitled to remain in possession until her 
dower debt is discharged, subject to her Habflity to 
account for the profits that she has received whilst 
go in possession. To constitute her lawful possession 
of the property itis not necessary to prove that she 
got into it elther with the consent of her husband or 
with the consent’of her co-heirs. 

Amant Begum v. Muhammad Karim-ullah-Khan, 16 
A. 225, Musammat Bibee Bechun v. Sheikh Hamid 
Hossein, 14 M. L A. 377, followed. 

Amanat-un-nissa v. Bashiv-un-nissa, 17 A. 77, not 
followed. 

. Amuroonissa Y. 
distinguished, 

Second appeal from the decision of the 
District Judge of Aligarh, dated 25th Feb- 
rnary 1909, 

Mr. Benoy Kumar M uker, for the Ap- 


pellant. 
_ Mr. Sarat Chandra Choudhri, for tle Res- 
pondent. 


Mooradoonissa, @ M. 1. A. 211, 


Judgment. 

Richards, J.—This appeal arises ont of a suit 
brought by the plantiff as one of the heirs of 
Gulsher Khan for his share of the estate. The 
defendant Musammat Asghari Begum is the 
widow of the said Guisher Khan. The latter 


- pleaded that she was in possession of her 


deceased husband’s property, that her dower 
debt remained undischarged, and she claimed 


-to remain in possession until the dower debt 


was discharged. The lower appellate. Court 
has found that the defendant’s dower debt is 
Rs.5,000 and it remains undischarged. It 
gave the plaintiff a decree conditional upon 
his paying the sum of Ra. 5,000. 

The pleintiff appeals and claims that he is 
entitled to possession, notwithstarding that 
the dower debt. remains undischarged. He 
relies upon the fact that when the defendant 
applied for mutation of names she merely 
claimed mutation as sole heir of her deceased 


t 
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" husband and that, 
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nn A she was not 
lawfully in possession in such, a way as to 


ees her to maintain possession until her 


. dower debt was paid. The lower appellate 
- Court says in the course -of its jucgment: 

“The mutation proceedings commenced within 
a very few months'of the death of Gulsher 
Khan and I am not shown anything to the 


effect that it was ever even alleged that the. 
lady had taken possession without the consent~ 


of the other heirs. On the other hand one of 


: the plaintiffs expressly acquiesced in her posi- 


tion and-her claims. There the plaintiffs have 


` failed to discharge the burden which lay 


upon them to prove the unlawfulness of her 
possession. And in fact in all probability 
what happened was that the lady on her 


- husband’s death simply continued in pdsses- 


sion of the properties, which for all practical 
purposes she possessed along with bim, living 


with him as his wife; for Rustam Khan im ` 


the mutation proceedings’ spoke of her as 
having separate possession.’ 

The appellant ‘relies on the taing - 
Amanat-un-nissa v. Bashir-tin nissa (1).- 
that case the learned Judges after eae 
to the case of Alusammat Bebee Bechun v. 
Sheikh Hamid Hossein (2) say as follows: “So 
far as we are aware neither a Muhammadan 
widow nor’ any other creditors can give 
themselves a lien by * taking possession, 
without the consent, or the authority of the 
persons entitled, of property to the posses- 
gion of-which ‘hoe other persons are entitled. 
If a Muhammadan widow entitled to dower 
has not obtained possession lawfully, that is 
by contract with her husband, by his putting 
her into pessession or by her being allowed, 
with the consent of the heirs, on his death to 
take - possession in lien of dower and thus to 
obtain a lien for her dower, she cannot 


obtain that lien by taking possession, adverse- 


ly to the other heirs, of property to the 
possession of which they, and she in respect 
of her share in the inheritance are entitled.” 
The appellant contends that inasmuch as it 
is not shown in.the ‘present case that the 
widow had been placed in possession either 
by her husband in his life-time, or by the 
heirs after his death, she has no right to 
retain possession, even though her dower 
`- debt remains undischarged.: With all due 
respect to the learned Judges who decided 
(1) 17 A. 77, 

(2) 14 M. I. A, 877. - 
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_the fae to which I have just referred, I 


do not think that proper regard was paid 
to the facts in the case of Musammat Bebee 
Bechun v. Sheikh Hamid Hossein (2). It 
appears from the report of that case (at page 
$82) that the widow had got mutation “of 


names in spite of the opposition of the other 


heirs, and, (at the top of page 384) their 
Lordshi ps of the Privy Council say that there 
was no agreement on the part of the hus- 
band to pledge his estate for the dower. 
Accordingly, in myopinion, itis not correct to 
say- that unless a Muhammadan widow has 
obtained possession either by contract with 
her husband or with the consent of thé heirs, 
she caénriot be lawfully in possession so as to 
give hera right to retain possession until 


her dower debt is paid. It seems to me that - 


if the widow obtains possession peacefully and 
quietly and without fraud, she is entitled to 
remain in possession until her dower debt is 


discharged, subject to her liability to account . 


for the profits that she has received whilst 
80 in possession. In my opinion this is the 
law as laid down by their Lordships in the 
case to which I have just referred. 


I 


In the case of Amant Begum v. Muhammad- 


Karimullah Khan (3), ® learned Judge of < 


this Court points out that the possession of 
the widow, which entitled her to remain: in 


‘possession pending the payment of her dower, 


does not depend upon the consent of the 


co-heirs. At page 227 the learned Judge says: ` _ 
I can find no authority for the proposition | 


that the widow’s possession is unlawful nnless 


, . she has got such possession with the consent 


of the other’co-heirs.” The learned Judge 
then goes on to refer to the caseof Musammat 
Bebee Bechun v. Sheikh Hamid Hossein (2). . 

In the case of Amur-oon-Nissa v. Moorad- 
oon-Nissa‘(4), which is quoted in the case of 
Musammat Bebee Bechun v. Sheikh Hamid 
Hossein (2), the widow never professed to 
have been put into possession during her 
busband’s life-time, or] with the consent of 


the co-heirs. The lather. (.e., the co-heirs) did . 


not even admit that she had been thé wife 
of the deceased. 


In.my opinion the view taken by the 


learned Judge was 
particular. 
debt as being Rs. 5,000 ‘and he- has granted 
a decree to the plaintiff conditional upon his 


(8) 16 A. 225. 4 
(4) 6 M. L A. 211. 


correct except in one 


He has ascertained the dower - 
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paying this sum. I think that having regard 
to the -decision of their Lordships of the 
Privy Council, the widow was bound to account 
for the- profits received while she was in 
possession. However, the value of the estate 
is not great and the appellant has not taken 
any objection to this part of the decree in 
-his memorandum of appeal. The plaintiff 
never undertook to pay the dower and 
under all the circumstances I do not think 
that the ends of justice require that the case 
should be sent back to ascertain the profits 
received by the widow while.in possession. I- 
would dismiss the appeal. 


Tadball, J.—I fully concur. It seems to me ~ 


that ihe balance of authority isin favour of 
the view that a widow, who from the nature 
of things on the death of her husband in 
many instances finds herself in possession of 
some, if not of the whole, of her husband’s 
estate, 18 entitledto hold that estate against. 
the other heirs until her claim to dower is 
satisfied, without being asked to show either 
consent on their part or on that of the 
deceased husband. She has, of course, to 
account forthe income of the estate to the 
other heirs. The nature of her right seems 
to be'referable to the rule of Muhammadan 
law which was stated by the law officers in 
Amtroonnissa v. Moorad-oon-Nissa, (4) tiz., that 
any creditor of a deceased Maham alan was 
entitled to help himself to any money or 
chattels not exceeding the value of his 
‘claim, or to sell lands of the deceased and 


re-pay himself out of the proceeds. This rule . 


of. Muhammadan law, no doubt, has been 
modified and is not fully applicable in the 


present age but the widow's rights to retain 


posseasion of her husband's estate in lien of 
lier dower has sprung fromthis and is, there- 
fore, not dependent on the consent of her 
co-heirs. 

By tae Court.—The order of the Court is 
that the appeal will be dismissed with costs 
including in this Kai ‘fees’on the higher 
scale, 

Appeal dismissed. 


. MADRAS HIGH COURT. 

* First CIvIL Appear No. 183 or 1905. 
~ April 15, 1910. 
Present:—Sir Arnold White, Kr., Chief 

Justice, and Mr. Justice Abdur Rahim. 
XONDAMODALU LINGA REDDI, 
MINOR-—ÅPPELLANT 
versus 


ALLURISARVARAYUDU or ANN A- 


“DEVARAPETTA-— RESPONDENT. 

Madras Regulation V of 1804 as amended by Madras 
Act IV of 1899—Debt due by Ward of Court—de- 
knowledgment of hability by Collector as agent of the 
Court of Wards—— Whether saves limitation—Lramitation 
Act (XV of 1877), s. 19. 

The Court of Wards has the power to make an 
acknowledgment of a debt dne by the ward which 
swonld bind the ward and give a new starting point 
for limitation. 


_ Beti Maharani v. Collector ‘of Etawah, 17 A. 198; 


‘22 I. A. 31Ram Charan Das v. on Prasad, 30 A. 


499; 5 A. L. J ‘875 (F.B.); A. W. 
M. L. T 49, followed. 

An acknowledgment by the Collector, as agent of 
` the Court of Wards, ie equallyfbinding on the minor 
and equally efficacious to save limitation. 

Suryanarayana Y. Narendra Thatroz, 19 M. 255, dis- 
tinguished. 

. Sobhanadri Appa Raw v. 8r iramulu, 17 M. 221, 
Anap.ganda v. Sangadtyappa, 26 B. 221 and Bets 
Maharani v. Collector of Etawah, 17 A. 198, referred to. 

Que) e:— Whether a sarabarahkat or manager can 
~ admit a fresh liability? _ 

Appeal against’ the decree of the Dis- 
trict Court of Godavari, dated the 14th day 
of March 1905, in Original Suit No. 55 
of 1908. 

Judgment.—tThe questions for detér- 
mination in this appeal are, whether, in the 
case of an estate taken over by the Court of 
Warde, certain acknowledgments made by the 
Collector as agent of the Court of Wards and 


N. (1908) 176, + 


- by the Deputy Collector in respect of debts 


due by the ward are acknowledgments of 
liability within thé meaning of section 19 
of the Limitation Act so as to give rise 
to the computation of a new period of limit- 
ation from the time of the acknowledg- 
ments. 

As regards the terms of the acknowledg- 
ments, it was conceded (or at any rate not 
seriously contested) that if the acknowledg- 
ments had been given by the party originally 
liable they would have been sufficient. 


It was contended, first, that the Court 
of Wards had no authority to make the ac- 
knowledgments, so as to bind the ward, and, 
secondly, assuming they had, the Collector 


| was not authorised to make them. 
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For the purposes of the question we have 


to decide, we do not think any distinction can - 


be drawn (and we do not think Mr. Napier 
sought to draw any distinction) between the 
rowers of the Collector and those of the 
Deputy Collector. 

When the acknowledgments were made 
the Regulation V of 1804 as amended by 
Madras Act IV of 1899 was in operation. 

The preamble to the Regulation recites 
the expediency of establishing efficient means 
. for the due preseryation of the property of 
incapacitated persons and the education of 
minors. 

Apparently the estate in the present case 
was taken over by the Court of Wards by 
reason of the minority of the heir to the 
estate. But itis quite clear, having regard 
to the general scope of the Act as amend- 
ed in 1899, that the duties and obligations 
of the Court of Wards in such a case are 
not limited to the education of the minor 
-and that they include the due preservation 
of the estate. Having regard to the pre- 
amble and the general scope of the Act as 
amended, we should certainly be prepared to 
hold, unless we were precluded from so do- 
ing by an express provision of law or by 
authority, that the Court of Wards has the 
power to make an acknowledgment of a 
debt which would bind the ward and give 
a new starting point for limitation. To hold 
otherwise might, as- it seems to us, work 
grave injustice. The staving off of a suit 
may be necessary for the due preservation of 
an estate, and the creditor might hold 
his hand and refrain from exercising his 
right of presenting his claim in Court (See 
-section 32) relying on the action of the 
Court of Wards as preventing his suit being 
time-barred. In Beti Maharani v. Thé Col- 
lector of Etawah (1), with reference to this 
question of acknowledgment the Privy Coun- 
cil say in so many words: “It must be taken 
that the Court’s act would bind the ward” 
(See page 208). 
ledgment had been given by the Collector ag 
agent of the Court of Wards. In Ram 
Oharan Das v. Gaya Prasad (2), Banerji, J. 
referred to a decision of. the Allahabad High 
Court, [Kamla Kuar v. Har Sahai (3)4, to the 

(1) 17 A. 198, 22 I A. 81. 

(2) 30 A. 422;5 A. D. J. 375 (F.B); A. W.N, (1908) 


175; 4 M. L. T. 49. 
(8) A. W. N. (1888) 187. 


“of any private debt. 


In that case the acknow- ` 


effect that an acknowledgment by the Court 
of Wards gave a fresh starting . point of 
limitation (page 437). In our opinion an | 
acknowledgment given by the Court of Wards 
is binding on the ward. 

We are also of opinion that an acknowledg- _ 


‘ment by the Collector as agent of the Court of 


Wards is equally binding. There is a general 
power of delegation given to the Court cf 
Wards by section 2 of the Regulation. “Where 


‘an agent is anthorized to pay money for 


work done for his principal, or where he is 
referred to, to settle and adjust any account 
or business, his admissions of the existence 
of the debt, and of its validity, will be suff- 
cient to take the case out of the statute of 
limitations.” Story on Agency, paragraph 
138. 

Section 32 of the Regulation V of 1804,- 
no doubt, requires the confirmation of the 
Court of Wards of any decision of the Col- ° 
lector as to the allowance of claims, whilst 
section 17 requires the permission of the 
Court of Wards in writing for the payment 
Bat we do not think 
these provisions restrict the power of the 


Collector to give an acknowledgment which 


would save hmitation, a power which, in our 
opmion, comes within the scope of his 
authority as agent of the Court of Wards. 

It has been argued that the use of the word 
‘liquidate’ in section 17 of the Regulation 
gives the Collector an express power to give 
an acknowledgment which would save the 
statute. We do not think any inference can 
be drawn from the word “Hquidate.” We 
think it is used as synonymous with ‘pay’ 
though why the legislature said ‘liquidate’ 
and not pay’ is not obvious. 

The present case is clearly KA 
from the case of Suryanarayana v. Narendra 
Thatroz (4). There the Collector promised 
to pay a barred debt, in other words, pur- 
ported to make a new contract which could 
not possibly benefit the estate. Inthe pre- 
sent case we think it may fairly be assumed 
that the acknowledgments would not have 
been given by the Collector unless he thought 
it was in the interest of the estate that he 
should do so. 

Tt has been held by this Court in Sobha- 
nadri Appa Row v. Sriramulu (5), and 


(4) 19 M. 255. 
(5) 17 M. 221. 
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vy, the majority of a Fall Bench in Rama- 


chendran Das v. Gaya Prasad (2), [See too 


Ansiapagauda Tummangauda Vv.” Sangadigyapa - 
(6)], that a guardian has anthority to ac-’ 
knowledge a debt on the part of the minor, 


and wé think ‘the acknowledgment is equally 
good if given on behalf of A minor by the 


Court of Wards or by the Collector as agent - 


of the Court. d 
The question whether a Collector as agent 
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MADRAS HIGH COURT. 
_ URIMINAL Revision Case No. 625 or 1909. 
. (ORIMINAN Revision Perritiox No. 479 
or 1909). 
April 5, 1910. 
Present :—Mr. Justice Abdur Rahim. 
K. NARAYANAN NATR—Accosto— 


PETITIONER. 


Penal Code (Act XLV of 1860), e. 193—Making 


, contradictory statementa— When amounts to an offence. 


for the Court of Wards has authority to ` 


make an acknowledgment for the purposes 
of section 19 of the Limitation Act came be- 
fore the Privy ‘Council i in Beti Maharani v, 
The Collector of Etawah (1). 
on the facts that the debt in respect -of 
which the acknowledgment had been given 
by the Collector was not identified with the 
debt sued on.. Bat there is nothing in their 


Lordships’ judgment to suggest that if the- 


identity of the debts had been proved, the 
acknowledgment of the Collector would not 
have been good (As we have -pointed ont, 
` their Lordships say an acknowledzment by 
the Court of Wards themselves would be 


good.) In fact the point does not seem to. 
have been even argued by the eminent coun- 


sel who appeared for the Collector. 


In this Privy Council case a doubt is ex- ` 


“pressed as to whether’ a sarabarahkar or 
manager could be anthorised to admit a 
fresh liability. < 


We do not think it is BEDENG to a 


this point, because, as we understand from. 


the judgment of the District Judge, the 
acknowledgment by the manager on which 
the appellant relies was confirmed by the 
Collector. . 

We think the District Jadge was siht 
“and that this appeal should be dismissed with 
costs. 


@) Appeal dismissed, 
6) 26 B; 231. ae 


It was held. 


“The gist of an offence under section 193, Indian 
Penal Code, in which the accused is charged with 
making two contradictory statements, one of which 


> he must have known to be false, is that the two state- 


monts, taking the words of those statements in theii 
ordinary and natural meaning in the light of the 
context in whioh they are nsed, must be irreconcil- 
able | 

“Where the accused was charged with perjury in 
that-he made a statement onthe first occasion that 
he saw one L. sonof R, run away from the custody 
of the peon, and on the second occasion that he saw 
one man [going eastward and that he was not 
certain whether that man was the accused: 


’. Held, that the acoused conld not be charged or 


convicted for perjury sa, at the time of his second 
deposition, the accused was not asked to explain his 
first deposition in the light of his second statement. 


Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Conrt to revise the judgment of the 


Sessions Judge of Sonth Malabar, in Cri- 


minal Appeal No. 44 of 1909, preferred 
against the conviction and sentence’ of the 
accused in Calendar Oase No. 88 of 1909, on 
the file of the Head Assistant Magistrate's 
Court, Palghat. 


-- Mr. K. P. M. Menon, Counsel for the Peti- 
tioner. 


The Public Prosecutor, Contra. 


Order.—I think this conviction must be 
get aside. The gist of an offence under sec- 
tion 193, Indian Penal Code, in which the 
accused is charged with making two contra- 
dictory statements, one of which he must have 


_ known to be false, is that thé two statements, 


finding the words of those statements in their 
ordinary and natpral meaning in the light 
of the context in which they are used, must 
be irreconcilable. Reading the two statements 
made by the accused with’ reference to his 
having seen the man, who was under trial in 
Calendar Case No. 228 of 1909, run away 
from the custody of the peon, I do not find 
they are irreconcilable. On the first ocea- 
sion the present accused had said that he 
had seen Rama Pattar’s son Lakshmana 
Pattar running away from custody and on 
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the second occasion what he said was that he 
saw one Pattar going eastward and that he 
was not certain whether that man was the 
accused. The Prosecutor in the Magistrate's 
Court was content to leave the matter there 
and did not question the accused when he 
was giving evidence on the second occasion 
whether he had seen Lakshmana Pattar 


run away or not, “At any rate, there is no-" 


thing on the record to show that the accus- 
ed stated then that he did. not see Laksh- 
mana Pattar running away from custody. 
And as poined out by the learned Public 
Prosecutor the accused was not specifically 
asked any questions at the time of his second 
deposition as to his previous statement in 
which he had said that he had seen Laksh- 
mana Pattar run away from custody. | 

That deposition was ‘shown’ to him but 
that is not enough. His attention ought to 
have been drawn to the particular statement 
which is alleged to be irreconcilable with 
the second statement so that he might have 
an opportunity of explaining, if he could, 
his first statement. And as I have said the 
two statements sre not irreconcilable with 
each other. 

The conviction and sentence are set aside 
and the bail bonds will be discharged and 
the fine, if paid, will be refunded. - 

Convtction quashed, 





CALCUTTA HIGH COURT. 
Seconp Cryin Arrear No. 2358 or 1907. 
April 26, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
MOHADEV AON—Paintipry—APPELLAND 

TErsus ik 
CHAIRMAN or tas HOWRAH MUNICI- 


PALITY—DegrenDant— RRSPONDENT. 
Bengal Municipal Act (IIT B.O. of 1834), ss 6 (3), 
§5—Asable land, whether a “holding” within s. 6 
cl. (3)— Whether assesaable—Interpretation of tatutes — 

Proviso as guide to wnterpretation. 

ree) of arable land, ocenpied as such, is a 
“holding” within the purview of the Bengal Munici- 
pal Act, and, therefore, arable lands within the 

Municipality are liable to be rated under the Act 


A proviso to a section in an enactment may be 
used a8 a guide in the selection of one or other 
-of two possible constructions of the words to be 
fannd in an-enactment, where there is doubt as 
to ite supe or as to the proper view to be taken 
of it. . i 

West Derby Union v. Metropolitan Life dssmunce 


Society, (1897) A. 0, 647: 66 L.J. Ob. 726; 77 L. T: 


_ 284, Bls P. 820, followed. 


Appeal from the decree of the third Sab- 
Judge of Hooghly, dated Jane 17, 1907; affirm- 
ing that of the second Munsif of Howrah, 
dated November 7, 1908. 

Dr. Rash Behary Ghose and Babu Harendra 
Narain Miira, for the Appellant. 

Babus Mahendra Nath Roy and Krishna 


Prasad Sarbadhikari, for the Respondent. 


Judgzment.—The question raised by 
this second appeal is one of considerable 
importance, namely, whether arable lands 
are liable to be rated under the Bengal 
Municipal Act, 1884. The original suit was 
brought for a declaration that certain land 
within the limits of the Howrah Munici: 
pality, of which the plaintiff was in pos- 
session ias a cultivator for the purpose of 
growing betel, was exempt from- assessment 
under section 85 of the Act, for an injunction 
restraining the Municipal Commissioners of 
Howrah, through their Chairman, the defen- 
dant, from levying upon it the tax imposed 
on ‘holdings’ thereunder, and for the re- 
covery, after refund, of the amount actually 
realised from the plaintiff in respect of the 
said tax and costs. The Court of first in- 
stance and the lower appellate Court have 
concurred in dismissing the suit, and the 


plaintiff has now appealed to this Court. 


That section 85 .of the Act provides in 
clear and unambiguous language for the 
imposition of a tax upon all “ holdings” or, 
in the alternative, of a tux upon all persons 
occupying “holdings” in a Municipal area 
cannot, of course. be gainsaid; and the 
question before ur thus resolves itself into 
one as to whether or not a parcel of arable 
land, occupied as such, is a holding” within ° 
the purview of the enactment. 

By section 6, clause (3), of the Act the 
expression holding” is defined as meaning 
land held under one title or agreement and 
surrounded by one set of boundaries, while 
“land” is made, by clause (5) of the same 
section, to include things attached to the 
earth; so that it is equally indisputable 
that the word “holding” is, in itself, wide 
enough to cover arable land. 

Section 98 exempts from assessment hold- 
ings used exclusively as places of public wor- 
ship or as public burial or burning grounds, 
and since it was amended by section 36 of 
the Bengal Municipal (Amendment) Act, 


¥ 
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1894, it further provides for the special ex- 
eniption of any holding used for purposes 
of public charity while section 87, likewise . 


since 1894, similarly relieves persons from 
assessment only in respect of their occupa- 
tion of placer used for public worship, burihl 
or cremation. Obviously, neither of these 
express cexewptions can be appéaled to in 
this case. 

“But the contention put forward, on bebialf 
of the appellant, by Dr. Rash Behary Ghose 
and supported:‘by arguments, which -the 
learned Vakil has, frankly, adopted from two. 
opinions given in 1884, and in 1890, by the 
then Advocate General Sir Oharles Paul, 18 
that, if the enactment be read as it ought 
doubtless to be rend as a whole, it becomes 
manifest that the legislature contemplated 
Municipal taxation only in respect of 
some sort of habitation and residence “and 
that, therefore, purely agricultural hold- 
ings are outside the scope of the Act. 
Section -8, it is pointed out, makes a town 
or a village the nucleus of a Municipality, 
and indicates that the intention was to deal 
with only inhabited and residential areas ; 
and section 9 advances the contention by 
providing that not leas than three-fourths 
of the population of an area included within 
the limits of an already constituted Munici- 
pality shall be “chiefly -employed in pursuits 
other than agricalture.”’ Section 103 is then 
referred to, and this provision, itis urged, 
requires the rating-list to contain particulars 
as to the name of the street or road in which 
each holding’ is situated, whereas arable 
lands can seldom, if ever, be so described. 
Section 110 provides for remission or refund 
in respect of any holding which has been 
vacant for sixty or more consecutive days 
it is next’ contended that the word 
“vacant” is hardly applicable to culturable 
plots of land. And, finally, it is argued 
that the benefits to be derived from taxation 


- under the Act, such as lighting, sanitation 


and water supply, are, on the face of them, 
meant for persons occupying houses and can 
be of no value to cultivators, as such. 


Now, in order to justify a Court in over- . 


riding the plain. language of a statute by 
reference to its spirit and general tenor, 
the argument must be cogent and convincing 
‘but here we are by no means impressed .by 
the reasoning of the learned Vakil for the 
appellant. As regards sections 8 and 9 of 


the Act, suffice it to say that the proviso to 
the latter, which is most relied upon, does 
not exclude agriculturists altogether. As 


'. for section 108, provision is purely ancillary 


and incidental, and it would, in our opinion, 
be absurd to allow the bare allusion in it 
to streets or roads to have any effect upon 
the general scope of the enactment. More- 
over, there is nothing to prevent a parcel of 
arable` land from lying along-side (and sọ 
to speak in) a road, and, even if it were not 
actually so situated, there would, so far ng 
we can see, be nothing incongruous in 
describing it in a Municipal register as being 
“in the road” to which access from it is 
available. And, indeed,-we have it in this 
ease from the judgment of the first Conrt 
that “everything was done in conformity 
with the provisions of section 102” whence it 
follows that the appellant’s land has been 


‘and presumably must be capable of being 


properly described in the manner indicated. 


. Then, with respect to section 110, we are 


not prepared to concede that it is inappli- 
cable, but should rather hesitate to hold that 
the benefit of the provision could not be 


.claimed if a piece of arable land assessed 


with the tax in a Municipality were to lie 
uncultivated, tenantless and unproductive of 
rent for the statutory period. Arda refer- 
ence to section 69, which declares the pur- 
poses to which a Municipal fand whether 
derived from taxation or otherwise available 
may. be applied, is, we think. enough to re- 
fute the argument that to take the case of 
the appellant before us a person growing 
betel within a Municipal area obtains, and 
can obtain, no benefit from the conveniences 
and advantages provided therein at the ex- 
pense of the rate-payers. 

- Qn the other hand, the legislation of 1894. 
indicates unmistakably that the exclusion 
of agricultural lands, originally secured by 
express enactment in the case of assessment 
on persons occupying holdings was intend- 
ed to cease; and there remain certain 
provisions in the Act, as it now stands, 
which show that, in the case of taxation 
upon holdings also, exemption in respect 
of arable lands was not contemplated, 
Before the law was altered and as it was 
when the late Advocate-General advised on 
the point, the section—see section 79 of the 
old Bengal Municipal Act of 1866 and sec. 
tion 87 of the existing Act as it was passed in 


4 


= 


414 - 
-  'GBIAI, NATH v. BAIJ NATH. s 


1884-—expressly enacted ‘that the rate on the 
value of holdings should, not Be assessed or 
lévied on any person in respect of the occupa- 
tion of arable lands or ‘of buildings used 
for public worship or as-public burial or 
burning grounds’; but the words italicised 
were repealed by the amending Act of 1894, 


already cited; and this deliberate omission > 


obviously cannot be ignored. Next, section 
96, requires all holdings to be valued, and 
section 87 (g) and 103 (4) clearly indicate 
that the valuation lists should include every 
holding and every person occupying a hold- 
ing whether exempt -from taxation or not. 
Then exemptions, which do notin terms cover 
arable lands, or the persons occupying such 


` lands, are provided for by sections 87 and 98, 
and Sanhon 103 contains a special provision . 


for relief in cases of’ excessive hardship.. 


' Farther, section 86, clause (d), relates to the 


imposition of a water rate on all “ holdings” 
according es ‘“tho houses and lands” con- 
cerned are situated in streets supplied with 


water or in streets not so supplied, and clause. 


(b) of the first proviso to section 279 directs _ 
that no such water rate shall be levied upon 
“any land. used exclusively for purposes of 
agricultare.”’ 


i wise renders leviable a lighting rate on the 


annual value of holding generally, but the 
complementary section 808 contains no ex- 
empting proviso similar to that to be found 
in section 279. No doubt to the presence or 


- absence of such proviso little weight should 


be attached; for, as was ‘observed by Lord 
Macnaghten i in The Commissioners for Special 
Purposes of the Income Tax v. Pemeel (1), and . 
by Lord Chancellor. Herschell in the West 
Derby Union v. Metropolitan Life Assurance 
Society (2), itis well known that a proviso. 


`. ig not infrequently inserted in an Act merely 


to allay fears when such fears are absolutely 
unfounded and when no proviso is really 


= necessary to protect the persons at whose 


instance it is added. This, however, hardly 
strikes us as a case of thatclass; and, as 
was also remarked by Lord Herschell in 


the West Derby Union v. Metropolitan Life 


Assurance Society (2), a proviso may be 


` nged asa guide in the selection’ of one or other 
~ of two possible constructions of the words 


Nn 


to be found in an enactment where there 

is doubt as to its scope or-as to the proper 
tas (1891) L. R. A. C, 531, 589 

- (2) (1897) L. B. A.C, 647; 66 L. Je Ch. 7726; 77 L. 

T: 284 617. P, 820, 
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Clause (e) of section 86 like- 


‘(4910 -~ 


view to be taken of it. Here the exemp- 
tion contained in the proviso to section 279 


and the absence of any such exempting clause ~~ 


in - section 308, taken with the amending 
legislation of 1894, and the other provisions 
of the’ Act above referred “to, are most: 
significant an? seem to us to render it- 
clear that no such exemption as that claimad 

by the appellant is contemplated. - A" 

- The result, therefore, is that the appeal 
fails and must be dismissed with costs. 

l 4 -Appeal dismissed. 


‘CALCUTTA HIGH COURT. 

’ Letrass Parent Appeats Nos, 39 ann 40 

or 1909. 
; April 28, 1910. `- 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Jastice Doss. , 
GRIHI NATH CHOWDHURY —DÊFRNDANT 
No. 3—APPELLART 
VErsus 
BAIJ NATH RAM MARWARL AND ANOTHER 
— PLAINTIFFS—-RESPONDENTS, 

Oontract-~—Privity of contract between plaintiff and 
deyendants-—Rukka executed by defendants Nos. 1 and 2 
in favour of plaintiff—Contract between defendants 
Nos 1,2 and 8 to treat debt as joint—Liability of defen. 
dant No. 8 to plaintiff. 

The plaintiffs sued defendants Nos. 1, 2 and- 3 
upon a rukka executed by defendants Nos. 1 and 2, 
on the ground that upon a memorandum executed: . 
by the three defendante as a family arrangement, 
this liability was to be treated as a joint lability and 
that, therefore, the Retondant No. 3 was also liable upon 
the rukka: 

Held, that as tho plaintiffs woro not parties to 
the memorandum, there was no contractual relation 
between them and defendant No. 3 and that there 
was nothing to base a liability arising out of contract, 
and that, thereforo, the defendant No. 3 was not Mable 
to the plaintiffs, j 


Appeal under section 15 of the’ Letters 


‘Patent from a decree of Mr. Justice Brett, 
dated February 18, 1909, made in Second Ap- 


peal No. 965 of 1907, from the decree of the 
District Judge of “-Bhagalpore, dated May 
4, 1907, reversing that: of the Sub-Judgeof 
‘that district, dated August 13, 1906. 

Babus Mohendra Nath Roy and- Sailendra 
Nath Palit, for the Appellant. 

Mr. B. Ohuckerbutty.. Counsel, and Babu, 
Dwarka Nath Mitter, for the Respondents. , 

Judgment: 

Jenkins, C, J;—This appeal arises ont of an 

ordinary guit á recover a money-claim, ard - 


~ 
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that money-claim had its origin in the price 
of goods sold and a loan taken. The indebted- 
ness was evidenced by a rukka executed in 


favour of: ‘the plaintiffs by defendants Nos. l- 


and 2, There i is no doubt as to the liability 


of these defendants, and the only question” 


now is asto the liability of defendant No. 8. 
All these. three defendants were at one 
time members of a joint family, but in April 
1877, there war a separation. The indebted- 


ness in respect of which the snitis brought- 


arose in 1904, and the rukka was executed on 
the 2nd April i in that- year. The ground on 
which the plaintiffs by their plaint sought 


to - bring liability home to defendant No. 3 © 


is expressed in these’ terms: “Though de- 
fendant No. 3 is not the executant of the 
rukka; yet because he too has been benefit- 
ed by the said loan, therefore, heis bound 
to pay the debt due to the plaintiffs’. By 
way of defence it was alleged by defendant 
No.3 in his written statement that the 


rukka on the basis of which the suit was. 


brought was executed by defendants Nos. 1 
and 2, and not by him, and so, he submitted, 
he was not bound by it: and he went on 
to aver that the’ cloths etc., for which the 
rukka was alleged ‘by’ the plaintiffs to have 
been executed, were not taken for his 
use, and, therefore, hecould not be liable for it, 
and thatthe rukka was not joint as alleged by 
the plaintiffs. 

The first and second defendanta however, 
sought to bring in their relative, defendant 
No. 8, as asharer of their responsibility, and 
they set up in their written statement a 
family arrangement evidenced by a memoran- 
-duam executed on the 3lst July 1905. The 
occasion-of this memorandum was family 
‘quarrels, which led to Criminal proceedings, 
which were composed by the intervention of 
a pleader of Bhagalpur. The case of the first 
and second defendants in their written state- 
ment was that by reason of this mémorandum 
defendant No. 3:was responsible with them _ 
for the claim that was being vindicated in 
. this suit. Though itwas not so pleaded by 
the plaintiffs, they have also adopted this 
theory inthe course of the litigation. 


vides as between the three defendants that. 
this. liability and many others should be 
- treated as joint liabilities. .. But the plaintiffs 
were not parties to the memorandum or -to 
the trarisaction; so that. the very obvious 
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can be no doubt:that this memorandum pro- _ 
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question that suggests itself at the outset 


is, hdw are the plaintiffs entitled to sue de- 
fondant No. 3 in their circumstances P I have 
indicated what the plaintiffs’ own case was 
on thè plaint, that is to say, that “the 
third defendant had been benefited”, that 
is a theory that has been negatived hy the 
findings of the lower Courts, but uotwith- 
standing that, the lower appellate Court 
reversing the decision of the Munsif has 
granted a decree against defendant No. 3, 
and this decree has been confirmed on ap- 
peal by the learned Judge of this Court. In 
my opinion, this decision is erroneous. 
Having regard to the nature of the claim 
and all the circumstances, it is to my mind 
manifest that there was no contractual re- 
lation established between the plaintiffs and 
defendant No. 3 and there was nothing on 
-which to base a liability arising out of contract. 
Mr. Chuckerbutty has argued the case on 
behalf of the plaintiffs and defendants Nos. 1 
and 2, the respondents before us, with his usual 
ability and hasin éffect asked us to hold, fret, 
that the memorandum itself operated as a 
declaration that the three defendants were 
members of a joint family, and that ib had 
-80 potent effect as to create that status 
ab any rate for the purposes of this suit, 
Mr. Chuckerbutty had to concedethat it 
amounted to an estoppel. But at once the 
difficulty arises whether it would be possibl; 
in the circumstances to contend that three 
defendants could not, if -so minded, have 
altered that arrangement. It had to 
be conceded that this could not be contended. 
Ther if was suggested that this point was 
raised now in this Court for the first time. 
As I have read the pleadings and the judgment 
of the Munsif, that is not so ; for, I think, the 
point was distinctly raised i in the pleadings ; 
and, the issues formulated in the Munsif’s 
Court point to this asbeing a matter on 
which defendant No. 3 relied as an answer 
to the claim advanced against him by thé 
plaintiffs. I, therefore, think that we cannot 


_ take seriously the suggestion that had this 


point béen raised, evidence would have been 
forthcoming which could have enabled the 
plaintiffs’ to formulate some equitable 
grounds on which they could claim for them. 
selves the right tosueon the basis of this 
arrangement. Had the plaintiffs attempted 
to do so,then it seems to me they would 
have been met by the objection that they 
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were travelling beyond the scope of their 
plaint. I, therefore, think that not only is 
the point that has been raised on behalf of 
defendant No. 3 a sound point, but is a point 
to which effect can legitimately be given even 
at this stage. ‘Though this leads to the 
- result that defendant No. 3 is not lable to 
the plaintiffs inthis suit, that can. ‘have no 
effect on any question that may arise as bpe- 
tween the defendants themselves; on that we 
say nothing. l 

The result is that we must seb aside the 
decrees of Mr. Justice Brett and of the lower 
appellate Court and restore that of the Sub- 
ordinate Judge. 

The appellant before us is entitled to his 
costs of the lower appellate Court and of the 
hearing before Mr. Justice Brett as well as of 

_this appeal. 

This judgment will govern the analogous, 
Appeal No. 40 of 1909. 

Doss, J— 1 agree. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Letrers Parent APPSAL No. 63 or 1908. 

" May 4, 1910. 

Present: —Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Justice Doss. 
JADU NATH BOSH—Dzrenpant No. 1— 
APPELLANT 

í VETSUS 
Svimatt PREM MONI DASI—PLAINTIFP—- 
RESPONDENT. 

Decree—Party— Person not liable for. amount of dec) ee 
to which he was no party—Declarato) y suit—Declaration 
sought to make a person liable as a judgment-debtor 
though he was not a party to the decree—Suit not 
maintasmable. : 

Aperson cannot be made liable for theamount 
of a decree'to which he was nota party at all. 

Therefore, a suit for a declaration that the exe- 
cution of a decree may be taken out against de- 
fendant No.1 who is the real judgment-debtox in 
that decree by substituting his name in tho place 
of defendant No. 2 who is but a nominal judg- 
ment-debtor therein, on establishment of the fact that 
dt is the defendant No 1 who is wholly respon- 
sible for the amount due under that decree, is not 
maintainable. 

Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Brett, 
dated May 14, 1908, passed in Second Appeal 
No. 154 of 1907, preferred from the decree 
of the Sub-Judge of 24-Pergannahs, dated 
September 12, 1906, reversing that of the 
Munsif of Basirbat, dated March 13, 1906. 

Babus Baikuntha Nath Das and Nanda Lal 


Sarkar, for the Appellant. 
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Babu Sarat Chandra Rai Chowdhury, for the 
Respondent. . 
Judgment. 

Jenkins, C. J.—The point on which this 
suit has been decided by the lower anpellate 
Court in the plaintiff's favour may fairly be 
called one of first. impression, and this will 
be apparent when it is seen what it really 
involves. By the suit itis prayed that the 
Court will pass an order directing that the 
exécution of the decree passedin Suit No. 1157 
of 1899 may betaken out against defendant 
No. 1 whois the real judgment-debtor in 
that decree by substituting his name in the 
place of defenilant No. 2 whois bnt a no- 
minal judgment. debtor therein, on establish- 
ment of the fact that it is the defendant No. 1 
who 18 wholly responsible for the amount due 
under that decree, and, a declaration was | 
algo sought by way of-a prelude to this re- 
hef. The circumstances which induced the 
plaintiff to Jaunch this claim are briefly these- 
The plaintiff is a proprietor who brought a 
rent suit against his recorded tenant with 
the result thatin execution of the decree 
passed in his favour the tenure was bought 
in the name of the present defendant No. 2. 
Subsequently the plaintiff brought a rent 
suit against the second defendant and ob- 
tained a decree, in execution of which the 
tenure was sold and bonght by the plaintiff — 
forasum of Rs. 50, which on the facts 
stated to us would appear to be a trifling 
amount in comparison tothe apparent value 
of the tenure. The plaintiffs then learnt 
that defendant No.2 was a benamidar for her 
husband defendant No. 1, and it is under 
these circumstances that the present claim ` 
is brought. The learned Munsif considered 
that this claim could not be maintained,» 
and he has expressed his view in these terms, 
“I do not find any authority or law, by which 
I oan make defendant No. 1 liable for the 
decretal amount of a decree to which he was 
not a party at all.’ I think there could 
not be a more succinct or satisfactory 
statement of the real objection to this claim. 


1 think the view of the learned Munsif 
was correct and the decree of reversal of the 
lower appellate Court was erroneous. There- 


fore, we must allow thisappeal from the decree 


which affirmed that of the lower appellate 
Court and rescorethe decree of tue Munsif with 
costs throughout, 


Doss, J.—I agree. Appeal allowed, 


Vol. Vi) 


MANBODH ACHARYA ©. ANANTA KARU, Mi 


CALCUTTA HIGH COURT, 
Seconp Civ Appear NO. 1814 or 1908. 
May 12, 1910. 
Present:—Mr. Justice Holmwood ond ` 
Mr. Justice Sharf-ud-din. 
MANBODH ACHARY A—-DEFENDANT 
~—APPELLANT 
versus 
“ANANTA KARU-—PLAINTI Kp — 


RESPONDENT. 

Gil “ Procedure Code (Act F of 1908), s. 102— 
Second appeal—Suit of nature cognizable by Small 
Cause ..Court—Suit for damages for cutting away 
crop. , i 
In a suit for damages between two sets of 
raiyats, the plaintiff alleging that the defendant had 
wrongfully come, und cut away the crop on his 
land, the Courts below found that the defendant 
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had no possession or title in the land and was, there- ` 


fore, liable to damages. In SORORE appeal by the 
defendant: 
Held, that no second appeal lies 3 in this case. 


Krishna Prosad Nag v. Maizuddin Biswas, 17 O. 707, 


followed. 

Pamu Sanyasi vY. Zamindar of Jayapur, 25 M. 540, 
distinguished. 

Held, further, that although a question of title to land 
has been tried, it was tried incidentally, and, therefore, 
the second appeal was incompetent. 

Mohesh Mahto v, Sheikh Pirx, 2 0. 470; i C. L. R. 
33, followed. ` 

Appeal from the decree of the Snb-Judge 
of Sambalpar, dated June 2, 1908, confirming 
that of the Munsif of Bargarh, dated March 
14, 1908. 


Babu : Hara Prosad Chatterjee for Babu . 


Satish Chandra Ghose, for the Appellant. 
- Babu Jogendra Ohandra Ghose, for the 
Rearondent: 


Judgment.—Thisi isa snit for damages l 


between two sets of ratyats, the plaintiff al- 


leging that the defendant had wrongfully. 


come and cut way the crop on his lands. The 
damages were estimated at Rs. 46-12. 
The Munsif in the first Court found that 
the defendant had no possession or title in 
the land. The Court of appeal also fonnd 
that he had vo such possession and title 
and that, therefore, he was eble to 
damages. < ; n 

A` “preliminary objection is raised that 
no appeal lies in this case as such a case 
is cognizable by a Court of Small Causes on 
the authority of the case of Krishna Prosad 
_ Nag v. Matzuddin Biswas (1). We find that 
“this is so, and the ruling cited by the other 
side from Pami Sanyast v. Zamindar of Jaya- 
pur (2) is a wholly different cage being a 


(1) 17 C. 707. (2) 25 M. 640, 


~ 
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case between landlord and tenant, or at any 
rate between thè plaintif who alleged that 
he bad been`the tenant of the defendant 
and the defendazt, the alleged landlord. 
Itis farther argued on behalf of the defen- 
dant that the question of title was raised 
and decided in the proceedings. Theauthority 
of the Full Bench Ruling in Mohesh Mahtov. 
Shetkh Piru (3), is clear that no special ap- 
peal lies to the High Court in a suit cogniz- 
able by the Small Cause Court although a 
question of title to immovable property has 
been raised and tried in the Court below. 
The issue which was principally one of pos- 
session and incidentally one of title had to 
be tried in order to decide whether the de- 
fendant was liable to damages. It is purely 
an incidental matter and we find was 
within the cognizance of the Court of Small 
Causes, 

We are, therefore, of opinion that no ap- 
peal lies and this appeal must be dismissed 
with costs. 


Appeal dismissed. 
(8) 2 0. 470;1C. L. R. 33, 


CALCUTTA HIGH COURT. 
CRIMINAL Ravision No. 378 of 1910. 
April 22, 1910. 

Present:——Mr. Justice Harington and 
Mr. Justice Holmwood. 

Afunsht ISSER AND ANOTHER— PETITIONERS 
versus 
EMPEROR—Opposire Parry. 

Ciiminal Procedure Code (Act V of 1898), s. 195— 
Penal Code (Act XLV of 1860), ». 182—False in- 
formation, charge for laying—Determination of case 
of accused—Information to police—Sanction by Police 
Inspector. 

. A person who lays an information beforo the 
police is entitled to have his case determined by the 
Court before he is called upon to answer the charge 
of laying a falee imformation, 

l4 o. 707 (E.B), 


Queen-Empress v. Sham Lall, 
followed. 

"Obiter dictum. —AÀA Magistrate shonld not take 
cognizance of such a case, without the complaint of 
the public servant to whom the false information 
was givén, simply on the sanction of the Inspector 
of Police. 


Rule against the proceedings taken against 
the petitioners under sections 182-109, Indian 
Penal Code, pending in the Court of the 
Joint Magistrate of Monghyr. 

Babu Dasarathi Sonyal and Nares Chandra 


Sinha, for the Petitioners, 


ALG 
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HARIHAR MUKHERJEE U. HARENDBA NATH MUKHERJEE, 


Judgment. —This isa Rule calling on 


the District Magistrate to show cause why- 
- the order complained of in this petition should , 


not be set aside on the ground that the com- 
plaint of the petitioner has not been disposed 


of according to law, and on. the ground 


that the Magistrate had jurisdiction under 


the informant to be prosecuted under -seciion i 
211, Indian Penal Code—under these eir- ` 


. cumstances the application to the Magistrate ` 


section 190, Criminal Procedure Code, to refuse . 


to take cognizance of the offence. <- 

The facts are that the firat petitioner laid 
an information stating that certain persons 
had formed an unlawful assembly and 
had. assanlted the informant and another 
` person. This was investigated by the Police, 
but the petitioner was dissatisfied with the 


‘ determined in a proper tribunal. 


way in which the Policé were conducting the - 


investigation and they camplamed to the 
Magistrate thaf the Police were not doing, 
their duty. Thé Policë reported that the 
information given by .the petitioner was 
false, and `a sanction to prosecute the: first 
petitioner for .laying a false information 
under section 182, Indian Penal Oode, ‘and 
against the second petitioner for abetting 
that offence appears to have been grant- 
-ed by the Inspector of Police purporting to 


7 


act under section 195 of: the Code of Criminal l 


Procedure. . 
“Now the petitioners pub in a further peti- 
tion asking that the evidence. that they had 


to give in support of their charge might be - 


taken. - But that petition was rejected by the 
Magistrate on the ground -that there being 
this sanction” to - prosecute he must take 
_ cognizance of the charge against the peti- 

tioners for laying false information and he 
` declined to go into the charge which “they 


‘ had made on the ground that they had ` 


had no opportunity of proving’ the truth of 
. it-before-the Police. 


It has been laid down over and over again ; 


in this Court, that a. person who lays an 


information is entitled to have his case deter- - 


mined before he is called upon to answer 
the charge of laying false information. 
The decision is as long ago as the year 1887, 
Queen- Empress v. Sham Lall (1), in which it 


was-held that,—where a person had laid ine 
formation before the Police, the Police re- - 


ported it to be false, the informant appeared 
before the Magistrate asking that his case 


- = 
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Magi 
_ (1) 14 0, 707 eis 


_ gunvestieniog: and his witnesses ` 


‘Into it. 


amounted to a complaint within the mean- 
ing of section 191, Criminal Procedure © 
Code, and the Magistrate was bound to enquire 
‘That case seems to be on all fours 
with the present case. The petitioners had 
asked the Magistrate to take their evidence 
and to investigate their complaint before 
going on with proceedings against them under 
section 182, Indian Penal Code. In our opi- 
nion, they had aright to have their case in- 
vestigated and the trnth or falsity of the charge 
“The Magis- 
trate had no sort of business to refuse 10 take 
their evidence. a 

‘There appears to bea ae difitulty in 


‘the case, namely, that the Magistrate. appears 


to have taken the case without the complaint 
of the public servant to whom. the false 
information was given, simply on the sanction 
of the Inspector of Police. That, ‘does not 
seem to us to be right, but in any case 
the Magistrate had no business to refuse to 
determine the truth of the charge made 
by the petitioners. The order, therefore, 
must be set. aside and the petitioners‘be 
given an opportunity of proving their 
case before any proceedings are taken | 
against them under section 182 - and sec! _ 
tion ` 182 read with section 109, Indian Penal © 
Code. 
The Rale is made absolute. i 
s Rule made absolute. 
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CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit Appzat No. 39 or 1909, 
May 10, 1910. . 
Present:-—Mr. Justice Mookerjee sang 
` Mr. Justice Carndaff. 
HARIHAR MUKHERJEH AND ANOTHER— 


APPELLANT l 
versus > 
HARENDRA NATH. MURHERJEE— Rs- ~ 
: j SPONDENT. -` 
Bang Certificate Act (VIX of 1889), 8. 4— 
Receiver appointed to take possession, whether 


“person claiming to be entitled to- the efecte of the 
deceased’ — Whether Receiver bound to take out Succes- 
sion Certificate. - : 

A Receiver by his appointment doos not become the 
reprosontative of the parties, but isan officer and ro- 
~ presentative of the Court. . 

i Tarini Dasi v. Naba, oe Chaki, 84.0. 208; 
60. L J 270, refetred to. | 
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Therefore, whore, in a suit for partition amongst 
the sons of a deceased person, ono of the sons 
14 appointed Receiver and he seeks to take posses- 
sion of the Government promissory-notes and tho 
cash in deposit ina Bank belonging to the estate 
of the deceased, ho cannot be said to “claim to 
be ontitled to the effects of the deceased porson” with- 


in the meaning of section 4 of the Succession Certifi-’ 


"Gento Act, aud is competent to take possession of the 
seonrities and momes in the hands of tho Bank wath- 
ont a certificate under the said section. 4 


Appeal from the order of the Sub-Judge of 
24-Pergannahs. dated November 11, 1908. 

Babus Mahendra Nath Roy and Baranashr- 
basht Mukherjee, for the Appellants. 

Babu Satis Ohandra Mukherjee, for the 
Respondent. 

Babu Ram Charan Mitra, Senior Govern- 
ment Pleader as amicus curtas, for the Secre- 
tary of State for India in Council. 


Judgment.—tThe question of law 
raised in this appeal is one of some novelty 
and relates to the right of a Receiver to 
take possession of the subject-matter of the 
litigation in which he has been appointed, 
without a succession certificate from the 
proper Court. ‘The circumstances under 
which the question arises for decision are not 
the subject of controversy before us. One 
Debendra Nath Mukerjee, a wealthy Hindu 
governed by the Dayabhaga Law, and re- 
sident of Kidderpurin the suburbs of this 
city, died intestate on the 16th July; 1907, 
He left a widow, three sons and five daugh- 
ters. Shortly after his death, on the 9th 
December 1907, a suit was commenced by 
his eldest son Harendra Nath for partition 
of the family properties. On the 4th Decem- 
ber 1908, Harendra Nath was appointed 
-Receiver of the subject-matter of the litiga- 
tidn. Part of the estate of Debendra Nath, 
which had beeninherited by his sons, con- 
sisted of Government securities of the valne 
of Rs. 20,000, cash to theextent of Rs. 25,000 
in deposit in current -account with the 
Bank of Bengal, and also other Government 
securities which had been endorsed in favour 
of the Bank with a view to meet any possible 
over-draft. It became necessary upon the 
“appointment of Harendra as Receiver that he 
should take possession of these funds, and 
on the 4th May 1908, heapplied to the Court 
that a letter might be sent to the Bank with 
a view to their deposit in Court. On the 
llth November 1908, the Court directed him 
to draw the monies and negotiate the Gov- 


erument promissory-notes after he had taken 
out a certificate from the proper Court. On 
the llth February 1909, the defendants in 
the suit, who were the infant brothers of 
Harendra Nath, preferred the present appeal 
against the portion of the order which direct- 
ed the Receiver to take out a succession 
certificate. When the appeal came to be 
heard, the Receiver, who was the respondent, 
intimated to the Court that he would not 
oppose the appeal, because it was quite as 
much his interest as that of his brothers to 
have the order modified in so far as it made 
a succession certificate an essential pre- 
requisite to the withdrawal of money and 
the negotiation of the Government pro- 
missory-notes. As the question involved in 
the appeal was one of great importance and 
not altogether free from difficulty, and as 
our decision might affect the Government 
revenue, we directed notice of the appeal 
to be served on the learned Government 
Pleader. Subsequently the appeal was re-ar- 
gued by the learned Vakil for the appellants on 
one side and the learned Government Pleader 
on the other. After careful consideration of 
the arguments which have been addressed to 
us, we are of opinion that the appellants are 
entitled to succeed. 


Section 4 of the Succession Certificate Act, 
1889, we quote so much only of the section 
as may have any possible application to the 
case before us, provides that no Court shall 
pass a decree against a debtorofa deceased 
person for payment of his debt to a person 
claiming to be entitled to the effects of the 
deceased person or to any part thereof, except 
on the production by the person so claiming 
of a probate or letters of administration, evi- 
dencing the grantto him of administration 
to the estate of thedeceased, or a certificate 
granted under this Act and having the 
debt specified therein. Let us assume for o 
moment thata sum in deposit in current 
account with a Bank is a debt within the 
meaning of this Act. Let us also assume 
that the sum advanced by way of loan under 
a Government promissory-note is also a 
debt within the meaning of the section., The 
question arises, whether a Receiver appointed 
by a Court can be properly described as a 
person claiming to be entitled to the effects 
of the deceased person. The answer to this 
question must depend upon the true position 
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of a Receiver appointed to take charge of the 
subject-matter of a litigation. It haa been 


suggested by the learned Government Pleader.. 


that the position of a Receiver is precisely 
the’ same .as that of the person who alti- 
mately turns out to-be the, true owner, and 
that, as such person cannot enforce his rights 
in respect of a debt due to the deceased per- 
: gon to whose effects he claims to be entitled, 
without the production of a Succession Certi- 
ficate, the Receiver is in no better position 
and that,if a contrary view were adopted, 
the State would be deprived of a source of 
revenue which was clearly within the con- 
templation of the Legislature when section 4 
of the Succession Certificate Act was framed. 
In out opinion, there is no foundation for 
this contention. Itis well settled that a 
Receiver by his appointment does not become 


the representative of the parties, but is an` 


, officer and represevtative of the Court which 
appoints him. The effect of the appointment 
of a Receiver is -to bring the- subject-matter 
‘of the litigation in custodia leges; and the 
Gourt can effectively manage the property only 
‘through its officer who is the Receiver. In 
other words, the Receiver ordinarily is not the 
representative or agent of either party in the 
administration of the trust, but, his appoirit- 
ment is for the benefit of all -parties, and he 
holds the property for the benefit of those 
i ultimately found to be the- rightful owners ; 
see Jayat Tarin’ Dass! v. Naba Gopal Ohaka (1), 
where it is-pointed out that thé Receiver is 
_ the representative of the Court and may, by 
a fiction of law, be deemed the right arm of 
the Courtin exercising the jurisdiction invoked 
in such cases for administering the property, 
because the Court can only administer 
through a Receiver [see also Bacup Corpora- 
tion v. Smith (2) and Partman v. M:U (8)]. 
No doubt in some cases, the expression is 
used that the Receiver may be considered 
as Q representative of the parties to the suit ; 
but this is only in the sense that as against 
an adverse claimant his title does not stand 
' higher than that of the ae Ya to the litiga- 
tion, a doctrine which is recognised in the 
“ Civil Procedure Code -of 1308, Order XL, 
Rule 1, Sub-rule (2). It cannot, therefore, 


be affirmed that a Receiver when he seeks i 
(1) 34 C. 805 at p. 812; 5 O. L. J. 270. 
(2) o 896; 59 L. J. Ch. 618; 68 L. T. 195; 88 


W: R. 
(3) 3 Jurist 856; 8 L. J. Oh. 161. ' 


‘ly lost. 


take posession of the subject-matter of th 
‘litigation, ‘claims to be entitled to the effect 
of the deceased person.” His position in thi 
respect is analogous to that of a curator ap 
pointed under the Succession (Property Protec 
tion) Act(X1X of 1841) asregards whom it ha 
been heldin Babasab v. Narsappa (4) that h 
18 not a person cluiming to be entitled-toth 
effects of the deceased person whose estate h 
is appointed to manage. -A Receiver, quit 
-a8 much asa curator,is in no sense a re 
presentative of the deceased person; he i 
merely entrusted by the Court with- certai 
powers over the estate fora temporary pur 
pose. It has been stggested, however, by th 
learned Government Pleader that, if thi 
view is adopted, not only may the State los 
its revenue, but the protection which i 
intended to be afforded to debtors -by thi 
Succession Certificate Act, may be complete 
In oor opinion, there is no founda 
tion for any such apprehension Whena Cour 
takes possession of the subject-matter ir 
dispute and subsequently makes over thi 
property to the person who is adjudged to bi 
the true owner, no question can possibly arisi 


“as to the protection to be afforded-to partie: 


who pay their debts, because the sum paid by 
the debtor finds its way into the hands of thi 
persun who is judicially determined to bi 
entitled thereto ;-in sucha contingency,. il 
may: well be assumed that the Legislature dic 
not intend that-recourse should be had to thi 
provisions of the Succession Certificate Act 
The substance’ of the contention of. the 
learned Government -Pleader is that nc 
one ought to be entitled to realise debts -due 
-tos deseased person, -who has not establish. 
ed his representative character in a Cousi 
of competent jurisdiction. The polizy of 
the Legislature, however, so far as may be 
gathered from the statutory provisions upon 
the subject, points to a contrary conclusion. 
It is well known that although section 192 
of the Indian Succession Act, 1865, pro- 
vides that no right to the property ‘of an 
intestate can be established unless adminise 
tration- has been previously granted by- a 
competent Court, this section was not in- 
corporated either in the Hindu Wills Act, 
1870, or inthe Probate and Administration 
Act, 1881. Ifaprovision of this descrip- 
tion had found a place in either of the later 
(4) 20 B. 487. - 
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< Statutes, the result -would have been that 
” in the case before ns, the parties would not 
: have been ented to pat forward, any 


í : elim. to the estale of their father till they - 


` had taken out letters of administration. In 

«the absence of auy such provision, we must 
i hold that the Receiver is competent to take 
: possession of the securities and monies in the 
hands of the Bank of Bengal without a certi- 
"'ficate under section 4 of the Succession Certi- 
| ficate Act; the provisions of which are 
K ‘cloarly napp cablo; In this view, ‘it is 
i unnecessary to discuss whether the expres- 
1" "gion “debt” is not comprehensive enough” to 
_inelnde the securities and monies in ques- 
tion. But it may be pointed out that- the 
"provisions of the Indian Securities Act, 1886, 
and those of section 3, sub-section (2), 
7 ‘section 6, sub-section (1), clause (f), and 
| section 8, clause (c) of the Succession Certi- 
i ficate Act, indicate that a Succession Certi- 
Hie filoate would be needed for the purpose, if a, 
we ‘hit was brought to establish a titleto these 
E fands by right of inheritance. 
p 
$ 


J =i The result, therefore, is that this appeal 


must be allowed, and the order of the 


7 Court below varied. The Receiver will be 
cs ‘entitled to’ draw the monies in deposit and 
> negotiate the Government’ promissory-notes 
Vr „without a Succession Certificate. There will 
H : ‘be no order as to costs. 

E 
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Appeal allowed. 
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“| MADRAS HIGH COURT. 
a . Secon Civit Apecat No. 1673 or 1908. 
Se ~ April 7, 1910.. 
ie | Present: :—Mr. J ustice Sankaran Nair and 
‘{ Mr. Justice Krishnaswami Aiyar. 
Reverend P. G. SIMON AND orasrs— 

APPELLANTS 

versus 


‘THURAIMUTHU KADAMBAN AND 


ey OTHRES— RESPONDENTE, 
AN ' Possession, suit for—Land in possession of village 
| a community —Delivery to defendant by Government and 
Y Lassignment asculiivable natham—Right of the village 
| kr Ka of State, 
A ae Tho land in suit was ‘found to have been enjoyed 
‘by the village community till 1903. In 1903 the 
‘Revenne Officials gave possession to’ defendants and 
ji ' entered it in the Register kept for natham lands for 
5 pouliiyation ' 
-o | Held, that the action of Government in assessing 
ee “the land‘as natham and giving itto defendants did 
ji ‘not deprive the plaintiffs (members of the village 
ponent) of their oar to the land. 
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Second appeal against the decree of 
Court of the Subordinate Judge of Tinneve 
in.A. S. No..86 of 1907, presented against 
decree of the Court of the Additional Dist 
Munsif of Tinnevelly, in Original Suit No. 
of 1905 (Original Suit No. 354 of 1 
on the file of the District Munsif 6 Court 
Tinnevelly.) 

Judgment.—It is found that thel 
in suit forms part of the Natham Param? 
of Sadayaneri village. The village la 
appear to have been held by the 7yots 
cordirg to Panganazi but in the case of 1 
nathan they were enjoying itin common 
their communal purposes. 

The defendants were in possesrion for st 
time but’such possession is found to h 
been permissive. The defendants then al 
doned their permissive possession, and 
community again began to use it for comm 
purpose till March 1903. 

In March 1903, the Head Assistant Colle 
directed that tha land should be given to 
‘defendants and entered in the register k 


_ for natham lands for cultivation for wl 


the charge of highest dry rate should 
made. In the next year the defenc 
raised crops for whichthey paid assessn 
to Government. 

On the facts found that the land belc 
to the village community and tbat t 
were in possession till 1903, the plaintiffs 
entitled to recover. The action of the 
‘venue Officials in 1403 in assessing the | 
asnutham, and giving it to the defends 
will not deprive the plaintiffs of their righ 
the land. 

~ We are of opinion that the contention t 
the suit must fail -as the Secretary 
State is not made a party is unso 
Our decision, of course, cannot bind these 
tary of State. 

The second appealis dismissed with cc 


Appeal dismisse 
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ALLAHABAD HIGH COURT.- 4 
First Civ Appeal No,.250 or 1908. 
i April 26,1910. : 
Daen Mr. Justice Richards and ` 
: Mr. Justice Tudball. - 
RAM KUMAR SINGH—Praimtire— ` 
: ` APPELLANT ge 
- persus `. a a 
J AGMOHAN SINGH—- Dice 
_' RRSPONDENI, 

Spectfic Relief Act (I of. 1877), 8. 21—Gontract to- 
refèr to arbitration—No time fixed for award—Revocation 
of the contract—Just cause—Onus—Revocatiow mfern ed ` 
from conduct of parties — Civil Procedure Gode (Act XIV- 
‘of 1882), e. 623—Right to enforce decision by arbitrators 
—Liniitation—Haistence or non-evistence of the contract 


to refer after limitation. 

The plaintiff and: the defendant agreed 'to refer 
their disputes to arbitration. The defendant attend- 
ed the- meetings of the arbitrators; but the plaintiff 


DAN asih, MA * 


né 





“Dr, Sabil Orada: aes an hii a 
- Mr. Balram Ohondra), for the Appellant. . < 
- The Hon’ble Mr. ae Lal, for the Re- 
spondent. 


- Judgment. ae ae 
- ‘Richards, J.—This appeal arises out of a~ 


Buit brought by the plaintiff for a declara- - 


_tion of his titlé to a certuin-house or part.of ` 
the house. The plaintiff is the son of one 
Ram Antar Singh .deceased. The defendant. 
married a daughter-of the said Ram Autar 


. Singh and undoubtedly lived inthe premises ~- = 


in dispute for a long time.” The plaintiff 
claims that the defendant lived iw the heuse. 
“daring the life-time of Ram Antar Singh by 
` the latter’s permission and that onhis father’s 


~ death, he (the plaintiff) was a minor. The - 


" defendant set mpa title that the premises in 


did not, and gave a notice to the eee not a - dispute were s ‘gift to him self and his first.wife, “ 
proceed with the award. The arbitrators dropped tho daughter of Ram Autar Singh. The Court - l 
further procecodings. The defendant did not attempt _ below has decided on the: merita of the.case ~“ 


‘so put in force the provisions of the Ooderof Civil © 
aes dace to force. P the award, and allowed the. in favour of the plaintiff, but nevertheless a 


~ 
pal 


` limitation, ander the provisions of the law as con- ` 


~ contract. 


` limitation to expire: 
Then the plaintiff sida and the defendant resiated 


the claim on the strength of section 21 of the Specific 
- Relief Act: ` 

Held (1) That a contract to refer disputes to ` 
arbitration implies a contract to do all things TLOCES- 


' ` gary tothe making of a valid award 80 far as'the 


_ Parties were concerned. ; 
(2)-That a contract to refor to arbitration could be 
`- regcinded by mutual agreement of ‘both parties or 


2 "by one of them for a just canse. 


(3) That.the burden of proving the “ existerice of 
‘just cause for revocation lay upon the party who 
revoked the contract. _- 

Por Richards, J.—I? after n contract.to- refer is 
entered into nothing i is done for á long’ time the Court. 


17 might infer. that the parties rescinded it by mutual, 


consent. But this is not a necessary ‘inference. 
Ifthe contract to refer was’ never rescinded it. 
must be in existence; the mere fact that there might 


- be difficalty in applying the provisions of the Code of 


_ Civil Procedúre to the case does not render the ° ‘con. 
tract non-existent. - 
Per Tudball, J.—If ono of.the parties to a contract _ 


' + to refer refuses to go on with the arbitration, the other ~ 
"+ party might resort to one of the following courses 


open to him: 
{a)-He might take action within the period of 


tained in the Civil Procedure Code, _ to enforce a 
decision by.the arbitrators, or ° 
-(b) He might sue for ‘damages for _ breach „of 


H the:party entitled to the above remedies tings 
_ resorted to neither of tho two courses within the period 
“of limitation, the contract can no longer be said to be 


` in existence in the eye of the law. 


First appeal from the decision of ‘the Sub- 
ordinate Judge of Allahabad, dated the 10th © 
of iu 1908,- - 


dismissed the suit onthe ground next here- ` 
in.after mentioned. The defendant - pleaded 
that the parties.by agreement dated- the 
28th November 1902, referred certain dis- . 
putes-(including the dispute as to the title of 
the house) to arbitration, that the plaintiff ` 
refused to perform his contract and that,- 
therefore, the suit is barred by section 21 of. 
the Specific Relief Act. | . >- 
‘There is no doubt that the contract was 
entered into and the agreement signed by | 
‘the parties. The arbitrators were ready ard 
willing to go on with the arbitration. Both | 


parties at first attended béfore’the arbitra- ak i 


' tors and produced their witnesses. - 
The defendant’ says (at page 7 BJ: 

“The arbitrators gave - -Ram Koomar and 
Ae a notice that on suchand such a 
“date there will be a meeting of the-arbitra- ~ 
torsand that we should attend..I attended 
"the meeting regularly; but Ram Koomar did 
- not ‘attend. I ‘asked the arbitrators to “make 
an “award. They said that they would not - 
make an award until- both parties attended. 
Ram Koomar. gave notice tothe arbitrators 
not .to.make an award,” This evidence is not 


contradicted’ and there can be no’ doubt that . 


the. award was not. made because of the ~ 
conduct of the plaintiff and ‘the ‘notice sent- 
‘by. him.’ The defendant suggests that -the 
plaintiff sent the notice and.refused to attend | 
the proceedings because. the arbitrators iu 
intimated their ` opinion on one of ne matters ` 
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 leyidence of any kind that -the arbitrators 
a Were’ guilty of misconduct. - 

a IK ig argued-for the plaintiff that when he 
yf signed the agreement, he had altogether 
ne performed the ‘contract ‘and that accordingly 
ja Cannot be said that'he “refused to perform 
“tthe: contract’ within the meaning-of the 
‘Section. It seems to me thatsuch a construc- 
: “ton cannot be given to the section. In my 
if Hi opinion a contract.to refer disputes to arbitra- 


w 
wee 
a 


+i 


pir, sary tothe making of »valid award so far as 
eee J the parties are concerned., If the contract was 
a not rescinded I would hold -on the evidence 


H 
pli tract within the inéaning of the section. 

Lr *1Tégeems tome that itlayon the plaintiff 
up to show that he-hada just cause for. revoking ` 
ie the: authority of the arbitrators. If the notice 
ain had any effect at all, it was-to revoke the | 
mee: ithority of the arbitrators, and was itself 
Fj iu: ‘refusal to perform the contract. A contract 
BH once made can only be rescinded by mutaal 
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““rêfer ig entered into, nothing js done for a 
long time, the Court might infer from conduct 
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“antal congent, But this 1 is not A necessary 
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was clearly anxious to have the award. The 
“only circumstances for which it could be 
implied that he agreed to rescind was the 
fact’ that he never attempted to put in. 
force the provisions of the Code of: Civil 
“Procedure to force on the proceedings. As. 
: against the -drawing ofthis inference, it must 
‘| tL Re remembered that defendant was in 
F! „possession and might well be content to rely 
of On the strength of this position. I find it 
‘impossible to hold on the evidence that the 


a defendant ever intended’ to rescind or did 
fe 
ke 
{* 
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f T 


ng ELA wie si 
Dateren Kawan 


s meege 


‘th, contract to refer was not “in existence” 


t 


n meaning of the section. It seems to me that 
tithe contract was never rescinded it must’ 
=" Pelstill in existence and the mere fact that - 
ao ‘there might Have been dificulty in applying | 
i pi i the sections of the Civil Procedure Code, does 
5 not render the contract non-existent, Itis said 


aai bu that. this means that the plaintiff may now 
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| Toférred to them against the plaintiff; how- l 
4 'evêrthis may be, the plaintiff has given no ` 


` that the plaintiff refused to perform his con ` 


+ agreement. Of course, if after a contract to. 


A Is the parties that they had. rescinded it. by - 


eo In the present case the defendant 


» rescind the contract. It is lastly said that _ 


s when the suit, was instituted- within . the. 


i ; en ne anable to have the Ladi decided either ` 
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“to sates and he hud his remedy by arbitra- 
tion until he-refused to go on with the 
arbitration. In other words it is his own 


- fault. [would dismiss the appeal. 


Tndbali, J—The sole question which has 
“been argned.before us is whether the plain- 
tiffs suit ‘is barred by the provision of the 
last clause of section 21, Specific Relief Act. 
~The lower Court on the merits has held in 
favour of the plaintiff-appellant but’ has held 
that the suit‘is barred by the existence of a 
binding and subsisting contract to refer the 


oe tion imphes a contract to do all things neces-- dispute to-arbitration. The suit was brought 


to obtain a declaration of the plaintiff’s title 
toand possession of 8 portion of a house. The 
defendant-respondent is the husband of 
plaintiff's sister and is what is known in 
this country as a khana damad, t. ¢.,a gon-in- 
law who resides in the house of his father-in- 
law. The plaintiff's father died when the 
plaintiff was a minor, 
When the latter had attained his majority, 
a dispute arose between the parties under 
three different heads. 
In respect to one, a Civil suit was brought 
and during the pendency thereof, the parties 
-on 28th November 1902, executed an agree- 
ment in writing to rafer the three matters 
to the mbitration of three persons. No 
period was fixed within which the arbitrators 
“were to come toa decision. 

In regard to ‘the matter then under litiga- 
tion, they passed a decision and the Civil snit 
- WAB ‘decided 3 inaccordance with their award 
It was in favour of the defendant. 

The plaintiff after- -that, t. e., in 1903 sent a 
notice to the arbitrators WA wra the sub- 
_ mission to arbitration. 

Whether this was done with good canse 
has not been established in evidence and for 
the purposes of this decision it may be assum- 
“ed that the revocation was without good 

-C&U88. 


The shi kaka then Torei the proceed- 
ings. It appears- from the defendant's 
evidence tbat he attended the meetings of 
the arbitrators but they refused to go on 

unless the plaintiff also attended; and then 
tha latter wrote to say that he did not wish 
them to go to a decision. 

‘The -defendant took no further action 
ander the provisions of Civil Procedure 
-Code to enforce a decision of the two 
remaining queations in dispute, one of which 
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-the title 


plaintiff 


to the house in dispute which the 
claims as being his ancestral property 


and which the defendant claims as having 
-beén gifted by the plaintiff's father to his 
` (defendant’ a) wife.. s 


. The period of limitation T an aopla 
‘under section 528 (three years under art. 


178, Limitation Act). passed by and neither 
party made any attempt to enforce a decision 
_ by the arbitrators: Then the plaintiff i in the 
` defendant’s absence took possession of the 


. house, | 
suit (November -1907) 
‘Relief Act, and aa 8 ~“decreé on’ 


Specific. 


Upon this the defendant brought a 
under seotion 9, 


27th March 1908. 
"On 31st March 1908, the plaintiff roihi 
the present, suit. 


Three 


pleas have been raised on this appeal:— 


(1) That an actualsabmission to arbitration 


Faving been made by the parties, the plain-: 
fulfilled his contract to refer and, 


tiff has 


therefore, there is no such contractin existence 


as world bar this suit- under 


Specific 


(2) That the defendant not having proved 


section 21, 
Relief Act. 


that the revocation of the agreement was 
made without sufficient ue the contract 
no longer exista. 


(3) That the contract to refer to sarbi- ` 
, tration has been broken up’ by the conduct 


ofthe partiesand the bar of section 21 has 
ceased to be applicable. 


On thé first plea, I agree = my Termii ` 
- brother that an agreement to refer to arbi-: 
i implies an agreement to do every 
i thing necessary to enable the arbitrators to , 


ti ation 


arriveat a decision: on the question sub-. - 
mitted to them. To hold that the plaintiff 


: had fulfilled his contract to refer merely by- ' 


signing the document of 20th November 1902, 


is, J think, 


impossible. It is true that an 


‘agreement to refer- may in this country ‘be. 


“` revoked 
`” revocation be made, it is the.plaintiff’s duty 
- under the contract to do all that is neces- 


- gary to enable the uroitratora to come to a- 


decision. 


for good cause, but until such 


Tt cannot bd said that ke Las fulfilled kie 


proving 


- contract to refer until hé has tò the best of-' 
his power placed before the- arbitrators the 
-materials necessary for a decision. i 
As to the second, point, 


the burden of 
revocation for good -cause was upon 


the plaintiff and he bas failed to pnt for- 
ward any evideuce on the point. It was not 


t 
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for the defendant to prove the negal 
the absence of good cause. - 

On the third point, however, I t 
plaintiff is entitled to a decision in hi 
In my opinion the conduct of the pal 
broken up the contract to refer and tl 
therefore, no such contract in existen 
the present suit was brought. — 

hen the plaintiff refused to’ go 
the arbitration one of two courses w 


Qt + 


to the defendant. 


It was open to him ‘lo taka action 
the period of limitation, under the p: 
of the law. as contained in the Civil -I’ 


“Code to enforce a decision by the ar 


if the latter were still willing to act. 
were unwilling to act, then the: ar 
was at an end, unless the Court were 
appoint other persons in their places 

The other alternative open’ to the d 


“was to drop his right to enforce a de 


4 
~ 


the arbitrators and -to leave the m 
status quo, and. suing, if he -thougt 
damages for breach of contract. T! 
dant‘ has not elected to take the first 
two courses, nor has’ he sued a0 dan 
breach of contract, ; 

‘As matters now stand, dier pi 
enforce in A Court of law the cor 
refer. 

it, ikersfora, we hold: ia T ju 
of the ordinary Courts is barred by 


‘clause of section 21, Specific Relief 
shall hold that there is a- ‘cause | 


which 'camnot be litigated between th 
either “in the Courts- of Justice 
where else unless and until one of i 
trators dies or is unable to act. `, 
“The plaintiff hasa cause of actior 
suffered a wrong and is entitled toa 
In the circumstances’ as they now 
cannot under the agreement of 20th. 
ber 1902 enforce a decision by tl 
trators; nor can the defendant do Ac 
Unilees the parties make afresh col 
refer, the plaintiff cannot possibly 
any forum the relief to which he is 


~ if section 21 in the. present ċirenm! 


a bar... ; 
That the arbitration. E 
nothing, is partly -dae to the plaintif 
no doubt, bet it is also partly du 
inaction of the defendant who has a 


any steps to enforce his righis u 


Givil Procedure Code. A contract wh 


A . 
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otherwise be specifically enforced but which’ 


by reason of the lapse of time can no longer 


` be-enforced in a Oourt-of law cannot be said 


to ba in existence in the eye of the law. -If 
in the present case the contract to refer 


were in existence,’ the plaintiff would be: 


entitled to enforce even “now a decision by 
the arbitrators under the agreement of 20th 
November 1902. This he clearly is not now 
entitled to do nor is the defendant ro entitled. 
Tho law cannot contemplate with equanimity 
a state of affairs in which a party cannot 
resort to any forum to recover, within limit- 
ation, the relief to which’ he is entitled. 

The meaning of the last clause of section 


21, Specific Relief Act, I take it, is that the. 


law says to a party “You have” selected a 
forum of your own which is fully empowered. 


to decide the issue between you and your. 


opponent, therefore, as long as that forum 
exists and is capable and willing to’ act and 
you can enforce a decision therein, the ordi- 
nary Courts are closed to yon.” But where by 
the action of both parties that other forum 
is now closed to both of them, the law sarely 
does not mean that the parties are not en- 


titled to enter the ordinary forum established - 


by it, 

In my opinion it is the ‘action of both 
parties in the present case which has, placed 
it beyond the power ‘of the arbitrators to 
decide ‘the issue batween them. There is, 
therefore, no longer in existehce a contract 
to refer and the suit is not barred. I would, 
therefore, accede to the appellant’s contention 
and hear the case on the merits. As my 
learned colleague’s opinion must prevail this 
is not necessary. 

By tHe Court.—The order of the Oourt 
will be that the appeal be dismissed and as 


- the Court is not unanimous each. party will 


tubide his own costs of the appeal. 
Appeal dismissed, 





MADRAS HIGH COURT. 
SECOND Civic Appear No. 807 or 1902. 
April 1, 1910. 

Present: —Sir Ralph Ber ngon, Judge and 
Mr. Justice Krishnaswami Aiyar. 


SANKARALINGA MAISTRY— 
; ~ ÅPPELLANT 
' LOTEUS 
POONAMALAI MAISTRY AND ANOTHER— 
RFSPONDENTS. i 


Pleadings. — Setting ug new LE in second appeal— 
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. decline to do. 


` appellate Court. 
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-Duit for partition —Prayer in the nature of an easement, 
whether can be graniet—Practice. 

Where the plaintiff has aned only for partition bet- 
ween himself andthe defendants, he cannot, in second 
appeal, be permitted to setup a new case in the nature 
of an easement, and ask for an injunction restraining 
defendants from interfering with his user of the 
property as a cattle pen. 

Narendranath Barurt v Abhoy Charan Chatlopadh ye, 
3+ 0. 61; 40. L. J. 437; 110. W.N. 20; 1 AL L. T. 
844, distingnishod. 


Second appeal against the decree of the 
Subordinate Judge's Court of Tinanevelly, in 
Appeal Sait No. 25 of 1907, presented against 
the decree of the. Court of the Additional 
-District Munsif of Tinnevelly, in Original 
Suit No. 148 of 1905. 5 

Judgment.—wWe are unable i agreo 
with the Subordinate Judge. Exhibit D. 
‘assigns the suit property to Palavesa 
Maistry in its entirety. His brothers 
and himself were entitled to keep ca‘ tle 
pens on the site separately. This cannot 
affect Palavesa’s ownership. The plaintiff, 
‘who has succeeded to the rights of one of 
the brothers, claims partition as pirt owner, 
We think he is not entitled to this. The 


“ instrament is clear in giving the ownership 


to Palavesa. Mr. Rangachariar asks us to 


give the plaintiff a decree for an injunction 


restraining the defendant from interfering 
with the plaintiff's user of the site as a 
cattle pen. The plaintiff did not base bis 
suit on Exhibit D. Heis entitled to havo 
only a portion of the site set apart for bis 
use. This he must seek in a suit properly 
framed for the purpose. Wedo not think 
we can allow him to convert this suit for 
partition of common ownership into a suit for 
the prevention of interference with a right in 
the nature of an easement. The decision in 
Narendra Nath Baruri v. Abhoy Charan Ohatto- 
padhya (1), has no bearing, for there the 
plaintiff prayed in-the alternative for a 
declaration of ownership or the establish- 
‘ment of an easement in respect of a ditch. 
Here the plaintiff prayed only for partition. 
We are asked insecond appeal to treat it as a 
suit relating to an easement, This we must 
We reverse the decree of 
the Subordinate Judge and restore that of the 
Nunsif with costs here and in the lower 


Appeal allowed. 
(1) 84 0. 51: 40. L. J. 437; 1, wW N 20; 14l 
L. T. 864 (F. B,). 
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AMIR HOSSAIN KHAN t, NANHAK OHAND. ` P : > N 


CALCUTTA HIGH COURT. ° " wrong. that the ee was hound: to Fj 
Í MISCELLANEOUS CNIL Appeat No. 261 oF 1908." the plaint. on the failure- of- the plaintiff to 
a May 5, 1910. £ -_ `, -put in the required Court-fee on.the löth . 
Present: :—Mr. J waè Chatterjee. and and that the order of the 18th F ebruary, even” 

` Mr? Justice Vincent. ; ` if it could be constraed as granting an ex- ` 

Dewan AMIR HOSSAIN KHAN. -` .~ tension of time, was incompetent. `. 

- AND ormens DareNDaÊNta— APPELLANTS It.i8 admitted that the, Court conld galan. 
versus the time originally fixed if an application had 


NANHAK OHAND—PLAINTIFE _ been made within the 15th- February: it is 

' `- oontended, however, that the Coart could not. 

r Court Aini AT T a 1570), ai 28-—Plaint — grant such extension ez post facto and reliance 
m prem 

a an kaa aaa A granted—Power of Court. is -placed on the case of P admanund Singh v. 

ost facto—-Civl Procedure Code Anant Lal Misser. (1). - In that case a, plaint 


(Act V of 1908), 8. 148. 


“The Oourt can extend the time en post facto, that is, 93rd June and.time was given up tothe 5th ~ 


-` dt is competent to the Court to extend the time to put - July for making up the deficit; there was no 


lain eve ene 
in the insufficient Court fee on a plaint even - application for extension but-the deficit was 


expiry of the time originally gran nted. 
“ah gwan Das Bagla. Haj, Abu Ahmed, 16 B. 263 acttally paid on the 9th July on which day 


bs Rajab Ali y. Amir Hossein, 17 O. 1, referred to. -the-plaint was verified also and then regis- 


T EEEE OW v, Anant Tal, B 0. ate ‘Bs 4 tered: the question put to the Full Bench 
Mohun Ohuckerbutti v. Naimuddin Mahomed; 20 C -41, Was whether the Court could after registering 
the, plaint reject it. It was answered in- the - 


Pal Chowdhury v. Sheikh a 90. W. N. 844; -affirmative butthe learned Judges ordered that: 


-323 ©. L. J. 70, distinguished. , the plaint might be taken to have been filed — 


Appeal from the order of the second Sub--- on the 9th July and. the order rejecting- 


i Judge of Shahabad, dated March 14, 1908, re. the plaint was set aside. The Chief Justice - 


` versing that of the Munaf of Sasearami, dated thought that the order of the 9th July. 


l “ fled on the 8th of ‘February 1905, one day 


- extension ofthe time fixed, by one day, might 
“be filed and such a-petition was, filed on the 
(18th February and the case was registered on 


- the suit was barred by limitation and - -i8 ` 


-cient stamp. The Court granted one week’ B 
‘time for making'up the deficit: the 15th of. 


`.. purpose. The plaintiff, however, put in, the 
-~ deficit on the 16th of February one day too 


` ‘plea and dismissed the suit. 
-> the plaintiff, the learned Subordinate ‘Judge sion. 
<“ has upset the judgment of the first -Court and- approval i in ‘the case of Hara Kumar Pal . 


‘July 31, 1907, and remanding -the. suit to might be taken as granting, an extendion of 


the want of verification was.a material defect 
in the plaint and the’ Buit was considered as 
instituted when the plaint became complete, 
` Besides there was no application’ for exten- 
“sion and- as pointed out by Mr. Justice” 
Rampini the order to register was. made -by 
thé Court unconsciously of* the default of 


> Chatterjee, J.—The plaint in ikia case was - 


before the prescribed: time. limit,on insuffi- ` 


February was, therefore, the last day for the 


Ohuckerbutte v. Natmuddin Mahomed (2) 
relied upon by the lawer Court does not apply 
as there the paymont-was.made within the 
time fixed by the Court. The case of Brah- ` 


late. The Court ordered that a petition for 


that date. -The defendants contended that- 


the Court of first instance accepted the 
On appeal by . Court did not think it was making an exten- 


The above case.wis referred tu. with - 


remanded the case for trial on the merits. ` oe (E. B); 4 0. L.J. 421; 11-0. W.N. 88; 


It” is’ contended’ in second appeal before- (2) 200. 41.° 
us “that the learned Pai Judge is | (3) ‘27 0. 876. 


ban) 


- momoyi Dasi v. Andi Bs (3) comes-nearer and ` 
against the appellant :but there also -` 
“was no application for extension and “the ` 


" 
` 


had béen filed on insufficient stamp on the ` : 


his Court for trial on the merits. - the.time fizedup to 9th but the majority ac- 
‘Moulvi Syed Shamsul Huda and Babu cepted the application of ‘the apalah to? 
Raghunath Singh, for the Appellants. : treat the plaint as presented onthe 9th when . 7 
:  Babo_ Narendra Kumar Bose, for the . thë: Court-fee was’paid and the plaint vēri- 
g a Respondent,- , ee _ fied.» This last fact mentioned in the judg- 
i Judgment. ` .° mentof Mr. Justice Ghose: is important for- 


. 


the plaintiff. The case -of Hurt Mohun oS 


` 


- cided in this Court. There is express deci- — 


~ 
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Ohowdhury v. Shaikh, Safatullah (4) but in 
that case also there was no application for 
extension of time. The question, therefore, 
as to whether the Court can extend the time 
ex post facto has not been authoritatively de- 


sion in the Bombay Conrt in the case. of 
Bhagwan Das Bagla v. Haji Abu. Ahmed(5). 


Mr. Justice Telang,.acting on the principle of. 


the decision of the Privy Ccuncil in the case 
of Budri Narain v. Sheo Koer (6), held that 
it was competent to the Court to extend 
the time fixed under section 54£ even after the 
expiry of thetime originally granted. That 
case and the case of Rajab Al v. Amir Hossein 
(7) are both on the construction of section 549 
of the Civil Procedure Code; the wording, how- 


ever, shall reject” is common to section 549 - 


and section 54 and there is no reason why 
the same rule of interpretation should not 
apply. Section 148 of the present Civil Pro- 
cedure Code expressly empowers the Court 


_ to extend any time fixed by it even after the 


stated. 


expiry- of the period originally fixed and - 


this ‘we think is, legislative recognition 
of the rule laid down in the Bombay case and 
the cases on which the same was based. 

In the present case the default was brought 


‘to the notice of the Court which directed 


the “filing of-an application ‘for extension 
and. when that was filed the snit was at 
once registered. We think this was an 
extension and the Court was quite competent 
to grantit. That being so the provisions of 
section 28 of ths Court Fees Act operate in 


favour of the plaint dating back from the 8th - 
of February and the suit is not barred “by 


limitation.‘ The appeal is, therefore, dismissed 

with costs, one gold mohur. - : 
Vincent, J.—-I have read the judgment of 

my learned colleague and I agree that in 


thecircamstances of this case the appeal 


should be dismissed with costs for the reasons 


Appeal. dismissed.. 


W.N 
(5) 16 B. 268. 
(6) 17 0. 612; 17 I. A.1 : 
(7) 17 0. 1 (P.C). 
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ALLAHABAD HIGH COURT. 
SECOND CIL Apprat No. 612 or 1909. 
- Š May 3, 1910. 
Present:—-Mr. Justice Richards and 
ss Mr. Justice Tudball. 
BALDEO SINGH—Pnrarsrirr— 
- APPELLANT 


` versus 
MARDAN SINGH AND otuers—Derexp NTS 


—REsPoNDENTS. 

Agra Tenancy Act (II of 1901), ss. 150,158, 167— Rent. 
title-—Res judicata—Jtt is- 

diction- of Civil or Revenue Court. ; 
Tho plaintiff sued in the Civil Court for a declara. 
tion that he was the proprietor of a certain plot of 
-land which ho had been holding as a rent-free grantee 
for over 60 years. In a former suit instituted in the 
Revenne Court the defendant had obtained n decreas 
for resumption, of the same plot under section 150 of 
the Agra Tenancy Act, 1901, against the plaintiff 
Held, that the present snit was barred [on account: of 

the formor suit between the parties: 

‘Held, further, that a question of proprietary title 


, based on what was originally at least a rent-free grant 
‘was exclusively triable by Revenue Court. The Civil 


Court had no jurisdiction to try such case. 

Second appeal from the decision of the 
District Judge of Aligarh, dated 31st March, 
1909. 

Mr. 0.0. Dillon (with him Dr. Satish 
Chandra Banerjee and Mr. M. L. Agaratcala), 
for the Appellant. 

Mr. G. W. Dillon (with him Mr. J. N, Mukerji 
and Mr, Surendra Nath Sen), for the Re- 
spondents. 


Judgment.—This appeal arises ont 
of a suitin which the plaintiff claimed a 
declaration that he was the proprietor of a 
eertain plot of land and for a similar declara- 
tion withregard to another plot and for pos- 
session of the latter plot. The first paragraph 
of the plaint is not quite correctly translate 
ed. Itis there alleged that the plaintiff’s 
predecessor-in-title-for more than fifty years 
‘held the land as a charitable gift made by 
the zemsidare. Properly translated, the 
allegation is that the plaintiff’s predecessor | 
held the land under a rent- free grant from 
the gemindare for charitable purposes. Tt 
appears that-in 1905 the present defendants 


- sued under section 150 of the Agra Tenancy 


Act for resumption of possession. The Court 
of first instance -dismissed the snit. On 


` -appeal to the Commissioner the suit was 


dismissed on theground thatit was premature, 
no notice of the intention to resume having 


> been served. In 1906, similar suit was brought 


“under the same section which resulted in a 


` ig much too wide. 
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decree by the Coart of first instance which. 
was confirmed by the Commissioner whose 
decision was again confirmed by the Board of 
Revenue. The' defence as-set forth in the 
written statement is to a large extent based 
on the fact thatthe litigation of 1906 barred 
_the present suit. The lower appellate Court 
in its judgment says that the question is 
yes judicata. In our judgment this is not 
strictly accurate. : The plaintiff’s whole claim 
is based on the ground that what originally: 
was a rent free grant has ‘ripened into 
proprietary possession and that he is entitled 
to a declaration of the nature méntioned in 
‘gestion 158 of the Tenancy Act. Section 187 
of the Tenanoy Act provides that all suits 
and applicitions of- the nature specified in 
- the . foarth Schelale shall ba heard and 
determined by the Revenue Courts and, 
except in the way of appeal as thereinafter 
provided, no Court otherthan a Revénne Court 
shall take cognizance of any dispute or matter 
in respect of which any such suit or applica- 
tion might be brought’ or made. Suits and- 
applications under sections 150 to 158 are all 
included in the fourth Schedule group C. It is 
argued cn. behalf of the appellant that a 
decision-in a snit under section 150 on ‘a 
question of proprietary title can never be 
res judicata. In our! opinion this proposition 
A question of proprietary 
title based on what was originally at least a 
rent free grant, which admittedly is the fact 
in the present case, not only can be tried by | 
® Revenue Court. but, as we have already 
. pointed out, is exclusively triable by such 
Court. It is perfectly clear that the present 
suit was a snit which was not cognizable by 
a Oivil Court, that the point between the 
-~ parties had already been heard and determinéd 
` by the Revenue Court and-that, therefore, 
it was rightly dismissed by the lower Courts.” 
We dismiss the appeal with costs- including 
- in this Oourt fees on the higher scale. 
Appeal dismissed. 


~ 
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ALLAHABAD HIGH COURT 
Secoxyp Cryin APPBAL No..877 of 1909. 
April 29, 1910. 
Present: —Mr, 
Mr. Justice Tadball. 4 
ei TI a ae 


Justice Ri phages and 


APPRLLANT 
DETEUS i 
THAN SINGH anp comm ANNA 
RRSPONDENTS. : : 


Muh aie 


effect of Partner at the date of snatitution but not go at 
the date of decree—No right of pre-emption. 

The plaintiff, basing his rights on the Muhammadan 
Law of pre-emption, sued for:pre-emption in respect 


of the sale of a share in his own mahal. Pending the. 


suit the village was partitioned and before.a decree 


` gould be passed in the suit, the share'sold constituted 


a separate mahal from that of tho plaintiff: Hela, that, 
as tho plaintiff ceased ta be a partner of the vendor. 
at the date of the decree, he had no right to pre-empt. 


Second appeal ‘from -the decision.’ of. the 
-District Judge of Bareilly, dated 10th May 
1909. 

Mr. M. L. Agarwala (with him Mr. 
comson), for the Appellant. | 

Mr. Ghulam Mujtaba, for “the Respond- 
ents. 


J udement.—This appeal arises ‘out 
of a suit for pre- -emption. The property 
sought to be pre-empted is zamindari and 
the vendor and pre-emptor are- Muham- 
madang. It is‘admitted that the right of pre- 
emption, if ‘aby, is based on Mahammadan 
law.- The facts are quite clear. 


a c)-sharer in the same mahal as a vendor, 
After the’ institution of the suit, partition 
proceedings commenced. Indeed Tey were 
originally commenced by an application of 
the plaintiff himself, 


this jis correct. 


n final decree, which took effect on the lst of 
Jaly 1907. The decree of the Court dismiss- 
ing the plaintiff's suit for pre-emption is dated 
the 9th of July 1907. The suit was dismiss- 
“tdmpon the ground that the plaintiff pre- 


` emptor, as the result of the partition, was no 


logger. a co-sharer in the mahal in which the 


.- property, the subject-matter of the suit, is 


situate. The plaintiff appealed and the lower 
appellate Court dismissed the appeal. 

The plaintiff comes here in second appeal, 
We think that the ae of the Courts 


Law-~Pre-em plion—Partner Pars. 
tition during the pendency of the suit for pre-emption, | 


Mal- , 


At the” 
time of the sale, the plaintiff pre- -emptor was: 


' It is said that ‘he-- 
withdrew from this application: and possibly. 
However, partition proceed- - 
ings were had with the result that there was — 


“Val WI). 


below were correct. The’ plaintiff's right 
was based upon the fact'that he was partner 
with--the vendor. 
translation of. the Hidaya, “Shafa relates to 
a thing held in joint property and which 
has not been divided off’. The right of Shafa 


is founded on a precept of the Prophet, who | 


has said, ‘the right of Shafa holds in partner 
whois not divided off and taken separately 
his shared, Having regard to what has 
happened, the plaintifi’s property has been 
divided off. Heis no longer a partner with- 
the vendor. It is argued that inusmuch as 
the plaintiff. was a partner at the time 
of the. institution -of the’ suit, | that; 
therefore, it does not matter that a partition 
has since taken. place, particularly if the 
plaintif was not the person’ who sought 
partition. Evidently the plaintiff did feel 
- that if he had‘ prosecuted the partition it 
would be fatal to his suit and this perhaps: 
explains why he withdrew from the applica- 
tion for partition which he himself made in 
the firstinstance. Itis expressly laid down in 
the Hidaya, Chapter IV, Book 38, that it is a 
condition that the property of.the Shafi 
remain firm until the decree of the Kazi 


be passed; and for this reason if the Shafi, © 


previous.to the decree of the Kazi, sell the 
house from which he derives his right of 


Shafa, the reasons or grounds of his right. 


being thereby extinguished, the rightitself is 
invalidated. Applying the same principle to 
the present case, the plaintiff’s right of shefa 
was founded upon the fact that he was a 
partner, that is to say,-a co-sharer in the 
mahal. 
Therefore, the reasons or grounds of his right 
had been extinguished before tho decree of ' 
the Court, and, therefore, the right itself ia 
“also extinguished. We dismiss the appeal 
with costs including in this Court fees on the 
higher scale. . 

$ l Appeal dismissed, 
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To quote “Hamilton's — 


He bas ceased to be such co-sharer. `` 
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- MADRAS HIGH COURT. 

Leiters Patexr Appear No. 140 ov 1909 

- + March 16, 1910, 
Present:—Mr. Justice Miller, 
. Mr. Justice Munro and 
; Mr. Justice Abdur Rahim. 
Tar OFFICIAL ASSIGNEE or MADRAS 
— APPELLANT 
CETEUS > 
MELLAPPARAN KANOOR SARVAJANA 
SAHAYA NIDHI, Lyp.—Rerspox pears, 

Banker and customer—Instructions to hold money in 
suspense account’ —Non-vsettlement of terms §'c.~ Failure 
of Bank—Trust> 

By the Oourt, (Abdur Rahim, J., drssenting):— 

Where money is remitted to a Banker to bo kept in 
‘suspense’ acconnt pending final negotiations as to 
terms, and rate of interest etc, and the Banker fails in 
business and suspends payment before sneh 
negotiations are concluded, the money must bo deemed 
to be with the banker in the capacity of a banker and 
not that of a trastee. 

The Official Assignee of Madras v. Smith, 32 M. 68, 
1 Ind Cas. 712, 6 M. L. I. 164, approved. 

Commercial Bank of Australia v. The Oficial Assignee 
of the Estate of Wilson and Co, (1898) A. C. 181 at Pp. 
185; 68 L. T. 540; 62 L. J. P. C. 61, explained. 

Per Abdur Rahim, J.——-Money held by a banker ton 
special suspense account pending the settloment of 
terms docsnot amonnt to payment to the bankor 
until the terms have been finally settled 

Appeal under section 15 of the Letters 
Patent against the judgment, dated the 29th 
September 1909, of the Honorable Mr. Justice 
Abdur Rahim in Original Side Appeal No. 30 
of 1908, presented against the order of the 
Court of the Insolvency Commissioner, dated 
the 16th March 1908, in Petition No. 181 of 


_ 1906. 


| Judgment. 
Miller, J.—In this case we do not know 
what were the contents of the letters which 
accompanied the remittances in May, July and 
September. Butfrom Exhibit B 2 we find 
that all the remittances were held by Arbuth- 
not & Co.in suspense on the claimant’s ac- 
count. The question is whether they held 


-them as bankers or not. I take it from the 


affidavit that negotiations were proceeding as 
to the final disposal by way of investment 
with Arbuthnot & Co. of all, the remittances 
and from Exhibit A that the claimant’s in- 
tention, if he could do so on his terms, was to 


: place all the money on fixed depcsit. 


There is this difference between this case 
and Oficial Assignee of Madras v. Smith (1) 
that in that case there was no question of 
settling terms. The money was to be placed 


4 | - qı (1) 32 A. 68, 1 Ind. Cas. 712; 5 M. L.T. 164, 


E Ok 


Aires 


in fixed deposit as soon as a second remit- 
tance was received. f 

But I think this makes no real difference. 
I cannot accept the argument for the respond- 
ent that the money was not held as money 
of the bankers because the terms on which 
they could place iton fixed deposit account 
were not finally settled. The contract as to 
the form of investment was, uo doubt, not 
completed but it by no means follows that 
pending the completion of the negotiations, 
the money did not belong to the bankers. 

I agree with what I conceive to be the de- 
cision ia Oficial Assignee of Madras v. Smith 
(1) eiz., that when a man pays money into 
a bank, whether he is a customer or not, 
the presumption in the absence of other evi- 
dence will be that he pays the money in to 
be held by the banker as bankera ordinarily 
hold the moneys of their customers. 

Here it is clear that the money was intend- 
ed to be held by Arbuthnot & Co. as bankers; 
whether the claimant could have withdrawn 
‘ the money if he could not come to terms as 
to interest, period or minimum amount of 
fixed deposit, is really beside the question. 
There seems to me to be nothing to suggest 
that solong as Arbuthnot & Co. held the 
money they were not holding it as bankers. 


They held it in suspense, but what does that ` 


~ mean? I will take it that they did not give 
“the clainiant a cheque book or a pasa book, 
and I will assume that had he drawn cheques 
against his remittance they would have dis- 
honoured them so long as the money. was in 


suspense.’ Even so, I cannot see why they 


should not be held to have the ownership 
of the money. - 

I£ the claimant did not mean them to hold 
a3 bankers pending the negotiations, he need 
not have remitted the money orif he remit- 
ted it, he could have directed them what 
to do with it. I should draw from the evi- 
- dence the conclusion that he did intend them 
to useit as bankers. And so far as they are 
concerned, I see no reason to suppose that 
their intention was different. They held the 
“money ‘in suspense’; but in the circumstances 
seeing that they knew that the money was 
intended for investment with them, [ take it 
that ‘in suspense’ means no more than that the 


exact terms ns to interest and period of 


depasit were not fixed and that once those 
weru fixed, the arrangement would take effect 
from that date or possibly—I do not think it 
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material to the result—from the date of the 
remittances. 
It was suggested that the decision of the 


Privy Council in Commercial Bank of Australia — 


v. Cfficial Assignee of the Estate of Wilson § Oo. 
(2) shows that a suspense account isin the 
nature of an account of a trast fund buat that 
casa, it seems to me, does not decide anything 
which could affect the present case one way or 
the other. Whether the bankers in that case 
were or were not entitled to use the money 
for their own profit so long as it lay with 
them, was nota question in the case, 

Respectfully agreeing as I do with the de- 
cision in Official Assignee of Madras v, Smith 
(1) and finding here no evidence to rebut 
the presumption arising from payment into 
a bank, [think this appeal onght to be 
allowed with costs throughout. _ 

Munro, J.—-I adhere to my former judgment 
and agree to the proposed order. 

Abcur Rahim, J.—T regret I am unable in 
this case to agree with Miller, J., and Munro, 
J.,a8 to the principle which should govern its 
decision. It does not seem to me that there 
is any difficulty in ascertaining the facts and 
it does not lie in the month of the Official 


- Assignee to ask us to assume that the letters 


written by the claimant to Arbuthnot & Co., if 
produced, would have shown that the circum- 
stances in which the amounts in question 
were paid in were at all different from those 
to be gathered from Arbuthnot & Co.’s 
letters. The letters written to Arbuthnot 
& Co. would bein their custody and shonld 
have been produced by the Official Assignee 


if they were available and he wanted to rely - 


on them. The gist of what is proved is that 
the Manager ofthe Nidhiaud Arbuthnot & Co. 
could not agred as to the terms on which 
the latter was to hold the money in deposit 
and pending further instructions from the 
elaimant they said they would hold the 
money in ‘suspense’. I do not think that this 
case can be distinguished from the case of Of- 
(3) 
and I have heard nothing in the course of ar- 
gument which should induce me to change 
my opinion as I expressed in that case on 
appeal from the.order of the learned Com- 
missioner. On the other hand, the case of 
Commercial Bunk of Australia v. Oficial Assignee 


~ (2) (1898) A. O. 181 at p. 185, 68 L. T, 640, 62 L. J. 
P. 0. 61 


(8) 6 Ind. Cas. 383; 7 M. L, T. 401. 
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of the Estulo of Wilson 5: Oo. (2), which has now 


been brought to our notice, confirms me ‘in - 


the view I hold. ' That case lays down that 


money held, by a banker to a special suspense < 


account, even though under an agreement 
which'entitles the banker to appropriate the 
money to his own use whenever he choses, 
does not amount to payment to the banker if 


the latter Has not in fact appropriated the. 


money to his own use. x 


I should, therefore, dismiss the appeal with 


_ costs. | 
=| Appeal ea 


i (s. c. 6 N. L. R. 49.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. g 4 
Cavit Revision- No. 113 oF 1909. 
September 13, 1909. 
Present: —Mr, Skinner, ALJ. C. 
- BABU -— PLAINTIFR — PaTITIONER ° 
tersus 
| Musammat PARWATI—Dzsran DANT— . r 
“ RESPONDENT. . 

Owl Procedure Oode (Act V of 1908), s. 115 
—Révision—Misappreciation ~ of evidence, ground for 
snterfererice—Applrcation of Code to Berar. 
` The mere fact that one item of ovidence has-been 
‘given undue weight or misappreciated is not a 
sufficient ground for interference i in revision undor 
the Code of Civil Procedure. 

The Notification No. 949-I.B. of the 26th March 
1979. has extended to Berar the new Oode of Civil 
Procedure (Act V of 1908)), so far as it may be 
applicable, without any distinction in regard to the 
power of revision. 

Civil Revision against the decree of Mr. J. 
_ R. O'Grady, Additional District Judge, West 
- Berar, Akola, dated the 24th February 1909, 
- éonfirming the decree of Mr, B. M. Vighnoy, 
Subordinate Judge, Basim, dated the 10th 
Angust 1908. ~~ - 

Mr. Aémaram Bhagwant, for the 


- tioner, 


; z Judgment.—Tie Gari below have | 
- found that the plaintiff-applicant wasseparate ` 


in estate from the late Deo Rao; whose 
widow Parwati. Bai i is one of the ‘defendants ; ; 


and ib isnot disputed before me that, if he . 


was, his claim fails. The Courts have relied, 
-inter alia, on a document known as a ‘Bhagnt 
Patrak’, and it is argued with some force by 
the applet learned pleader that this 
document has been misunderstood by the 


Courts below, and that the entry of the 


inblay anal a a 


‘or misappreciated is not, 


Peti- 
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nak of the plaintiff and of Deo Rao’s 
father Sakharam Rao in the first half of 
column ’6 does notshow them to have been 
held in severalty, though entry in the fecond 
half of the colamn would have. The headings 
of the two halves of the column support 
this contention. But there is other evidence, 
on which it was opento the lower appellate 
Court to find that the plaintiff and Deo Rao 
were separate. And the mere fact that one 
item of evidence has been given undue weight 
in my opinion, A 
sufficient ground for interference in revision 
under the Code of Civil Procedure. 

The learned pleader cites my brother 


: Stanyon’s decision in Khaja Kutubuddin v. 


Khaja Fatsuddin (1) as showing that this 
Court has much larger’ powers of interference 
In revision in Berar than in the Central 
Provinces. But the Notification No. 1811-T.B. 
of the Ist July 1898, which justified that 
inference, was cancelled by~ Notification No. 
687, dated 10th May 1906, which extended 
to Berar the-Code of Civil Procedure. 1882. 


-ag amended for the Central Provinces by the 


Central Provinces Laws Act, and Notifica- 
tion No. 949-10 B.of the 26th March 1909 
has extended to Berar the new Code of Civil 


Procedure, Act V of 1908, so far as it may 


be applicable, without any distinction in 
regard to the power of revision, The 
grounds, on which revision is allowed by sec- 
tion 115 of the new Code, are identical with 
those of section 622 of the late Code, and my 
decision in Duri v. Mohanlal (2), following 
that of their Lordships of the Privy Council 
in Amir Hassan Khan v. Sheo Baksh Singh 
(3), is, therefore, applicable to cases under the 
new Code, whether from the Central Provinces 
or Berar. 

The present application fails, and is dismiss- 
ed with costs. — 


Applicatton dismissed, 
(1) 2 N. L. R., 72 at p. 77. 
— (2) 4N. L. R. 184, 
(8) 11 C. 6; 11 I. A. 287 
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(a°c.6N. L. R. 50) 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT. © 
First Civin APPBar No. 49 or 1909. 
January 7; 1910. 
Present:—Mr. Skinner, A. J. C. 
RAMCHAND—AppELLANT 
VETENS 


RIKHABDASS— RESPONDENT. 


Civil Procedtwie Code (det F of 1908), Order 


XLI, ule 22—-Cross objections, not limited to paities ` 


appealing. 
In case of cross-objections the Jegislature has 


altered the wording of the law as laid down by Rulo 
22 of Order XLI of fhe Civil Proceduro Code, with n 
view to providing for caseg in which the porson 
affceted by the objections ix not the appellant. 


First appeal -against the decree of Mr. 
Narayan Dajiba, District Judge, Raipnr, 
dated the 13th April 1909. 

Dr. H.S. Gour, for the Respondent. 

Judgment.—This wasasuit for foreclo- 
sure of a mortgage,in which there were seven 
defendants, of whom the first was the mort- 
gagor, the second his son, the third and fourth 
his nephews, and the others, prior mortgagees. 
The District Judge passed a foreclosure decree 
against the first ‘two defendants subject to 
the rights of the prior mortgagees, bub dis- 
charged the third aud fourth defendants from 
the suit, and awarded them costs against 
the plaintiffs. The first two defendants ap- 
pealed, and ‘cross-objections ‘were filed on 
behalf of thé plaintiffs, mainly directed 
against the exoneration of the third and fourth 

` defendants, who had been made respondents 
to the appeal. 

Objectionis taken ou behalf of the respond- 
ents, Pyarelal and Ranchod, the third and 
fourth defendants, to the cross-objections of 
the plaintiff-respondents in so far as those 
are directed against them, and not against 

‘the defendants-appellants, and the weight of 
authority on the interpretation of section 561 
of the late Code of Civil Procedure as amend- 
ed by Act VII of 1888 was, no doubt, against 
a respondent being allowed to urge objections 
‘against Go-respondents, who had not appealed 
save in exceptional cases, such as those in 
which the appeal of some of the parties opens 
out questions that cannot be disposed of com- 
pletely without matters being allowed to be 
opened up between the co-respondents. See 
Shabiuddin v. Deomoorat Koer (1), and the 
earlier authorities therein cited, Kalle v. 


(1) 80 0, 655. 
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Manni (2), Ganesh Pandurang Agte v- 
Gangadhar Ramkrishna (3), and the ralings 
of this Court in Asaram Sukaly. Ganpatsing 
(4) and Ramratan Harlal v. Hiralal (5). Of 
these the Bombay case and the earlier 
Caleutia cases were on section 348 of Act 
VILI of 1859, the terms of which were very 
wide, and allowed the respondent.on the 


‘hearing of the appeal to ‘take any objection 


to the decision of the lower Court, which he 
might have taken if he had preferred a 
separate appeal from such decision*. But, 
section 561 of Act X of 1877 limited this 
right by requiring that the objecting respond- 
ent. should have given to the appellant or 
his pleader seven days’ notice ofsach objec- 
tion’; and though section &6 of Act XII of 
1879. substituted the more general require- 
ment of ‘a notice of such objection not less 
than seven days before the date fixed for the 
hearing of the -appeal’, and this provision 
was*repeated in section 561 of Act XIV of 
1582 as originally enacted, section 48 of Act 
VIL of 1888 substituted a direction that 
‘unless the respondent files with the objection 
a written acknowledgment from the appellant 
or his pleader of having received a copy 
thereof, the appellate Conrt shall cause such a 
copy tobe served as soon as may beafter the 
filing of the objection, on the appellant or 
his pleader at the expense of the respondent’. 


“And these words are cited by the learned 


Judges of the Allahabad High Court, who 
decided the case of Kau v. Manni (2), as 
showing that ‘it would be contrary to the 
ordinary practice of the Court to allow objec- 
tions to be made against persons who have 
not appealed’, and by Ismay, J. C., in Asaram 
Sukal v. Ganpatsing (4) as showing thas 
the Legislature by this later amendment 
intended to adopt the narrower construction 
placed on section 348 of the old Code by the 
Calcutta High Court. But the law has 
again been materially altered -by clause (3) 
of rule 22 of Order 41 of the present Code, 
which runs: ‘Unless the respondent files with 
the objection a written acknowledgment from 
the party who may be affected by objection 
or his pleader of having received a copy 
thereof, the appellate Court shall cause a 
copy to be served, as soon as may be after 


sear of the objection, on such party or 
(8) 3 Bom. H. C. R. 244, 
(4) 90. P. L. R. 82. 
(5) 140. P. L, R. 46, 


) 
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his pleader at the expense of the respondent.’ 
The natural inference is, I think, thas the 
Legislature has altered the wording of the 
law with a view to providing for cases in 
which thé person affected by the objection is 
not thé appellant, and that had it wished to 
limit the power to object as against. parties, 
who have not appealed, to the exceptional 
cases allowed by the Calcutta High Comt in 
Anwar Jan Bibeé v. Azmut Ali (6), Bishun 
Ohurn Roy .Ohowdhry v. Jogendra Nath Roy 
(7), Upendra Lal Mukerjee v. Girindra Nath 
“Mukerjee (8 and Shabiuddin v. Doemoorat 
Koer.,t1), it would‘have said so. There has 


now again been-a change in the law similar. 


‘to that made by Act XII of 1879, in view of 
which- the’ Madras High Court held, in 
Timmaya Mada v. Lakshmana Bhakta (9) 


that any respondent could take any objection’ 
to the decree, which he could have taken by ` 


way of appeal. Moreover, clause (4) of rule 
22, allowing objections to be heard and 
determined after such notice to the other 
parties as the Court thinks fit, when the 
original appeal is withdrawn or dismissed 
for default, supports 
Legislature intended to assimilate the mght 
of .objection to that of appeal. I, therefore, 


hold- the memorandum of cross- objections in. 
thigtoase admissible, although the Ist, 2nd. 


and- 4th grounds are directed against parties 
to the’decree, who have not appealed. 

(6) 15 W.R. 28. 

7) 26 0, 114 

+6) 25 C. 565; 2 0. W. N. 425. 

(8) 7 M. 216, 
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NAGPUR’ JUDICIAL COMMISSIONER'S 


COURT. . ` 
SEOOND Civiu AppgaL No. 154 OF 1909. 
August 26,1909. - ` 
> Present: Bir Bipin Krishna Bose, Kr., 
A.J. O. 
RAMDULARA Y—PLAINTIEF-— ' 
- AFPELLANT 
' versus 
Tur CHHINDWARA MUNICIPALITY— 


DEFENDANT— RESPONDENT. 
: Central Provinces Municipal Act, 1808, ss 16 to 19, 21 
& 22—Emervise of powers by Committee to be at regt- 
larly called meetings and by resolution Punjab Muni- 
cah Act (XX of 1891), 8. 26——Urgency—Delegation of 
powers —Powers and duties—Erection and re-erection 
—- Discretion when to be challenged——Statutory powers of 
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public bodies TA to be cmercised—In terpretation of Acts 
bike the Municipal Act. 

Under the Central bonasi Municipal Act, 1903, 

ou action to be taken, or order to be passed, or notice 
to be issued, in the exercise of powers conferred, 
must be taken, passed, or issued, respectively, by the 
Committee, by means of resolutions passed at meetings 
convened and conducted in accordance with the 
provisions of sections 15 to 19 inclusive, 
i Section 22 of the Act, however, is an exception, and 
was adopted fromthe Punjab Municipal Act (XX of 
1891), section 26. The condition precedent to the 
coming into operation of the provisions of the section 
is that the case must be one of emergency, and the 
safety or service of the public must necessitate the 
exercise of ‘the extraordinary power it confers: 

The ples of urgency will, however, be of no avail to 
justify action under the section if it results in a sacii- 
fice of private rights, unless the urgency be of such a 
character ‘that any delay would frustrate the object 
in view, and unless further the act bo*necossary for 
the service or safety of the public. 

The discharge of a duty under the Act is not the 
same thing as the exercise of a power thereundor. 

Before powers can be delegated underthe Act to 
Sub-Committees or mdividual members, including the 
President or the Vice-President, the procedure laid 
down in section 21 of the Act must be observed. 

The power of removal, without compensation, of 
projections, is limited to cages of altogether new 
structures, and does not extend to structures taking 
oxactly.the place of pre-existing structuros. 

To ronew the old posts of a chapri and thon to put 
back the roof in ita old position can scarcely he 
called re-building a building. 

No power is given to’ a Committee absolutely to 
deprive owners of the legitimate use of thoir lands. 
The object of the section requiring notice of erection 
or re-erection of a building ja to ensure thesafety aud 
sanitation ofthe building and the suitabilty of its 
structural appearance relatively to neighbouring 
buildings, and also to conserve the health, safoty, or 
convenience of the public, or of persons dwelling m 
the vicinity. 

When a re-erection cannot come under any one of 
these heads, it will not be a re-erection contemplated 
by the section. 

The exercise ofits discretion by an authority like 
a Municipal body in respect ofa matter within its 
jurisdiction, when that disoretion has been honestly 
and bona fide oxercised, cannot be controlled by an 
action in Court. If the discretion is .capricionsly or 


_ perversely exorcisedand injury results to tho plain- 


tiff, he may then have a canse of action and not 
till then. 


Muhammad Mohidin v. The Municipal Commuisstoners 
for the Oity of Madras, 25 M. 118; F. W. Duke, Chair- 


. man of the Howrah Municrpility v. Rameswar, 26 C. 


811, Patel Ponachand Gudhar v. The Ahmedabad 


H unicipality, 22 B. 230, referred to. 


Itis woll-settied that a public body like a Munici. 


‘ pol Committee invested wth statutory powers must 


take care not to exceed or abuse their powers. If 
they act beyond their powers, they have to mako 
compensation to the person sustaining damage by 
reason of their unlawfal proceedings, 

Westminster Corporation v. London and North 
Western Railway, 74 L, J. Oh, 629; (1905) A. C, 


"~ 


may be thus stated:—There was 


-in accordance 


s B . 
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426 ; 98 L. T. 143; 54 W. R. 120; 3 L. G. R. 1120; 69 
J» P. 425, 2L T, L. R. 686, referred to. 

An Act like 9 Municipal Act which touches the 
private rights of individuals must be carefully 
‘construed without unwarrantablo severity on tho one 
hand or unjustifiable levity on the other. `~ 

Tribbocan v. The Ahmedabad Municipality, 27 B. 

221, referred to. ` 


, Appeal from appellate decree, ‘against the ` 


decree of C. B.N. Cama, Esquire, 1. C. 8.; 
District Judge, Chhindwara, dated the Ist 


- Decəmber 1908, confirming the decree of- 


Mr: R. N. Trivedi, Subordinate Judge, 


. Chhindwara, dated the 2lst September, 1908. 


Drz. H. S. Gour and Mr: R. B. Gadgil, for 
the Appellant. 

Messrs. 9. Ramdas and Mr. M. R, Digit, for 
the Respondent. 

Judgment.—This appeal arises oa 
of a snit in which the relief claimed included 


œ claim for compensation.for demolition of a.’ 


chapré appertaining to the plaintiff's house 
by the defendants, who are the Municipal 
“Committee of the town of Obhindwara. The 
“facts as found and as admitted in this Court 
an old 
chapri projecting from the plaintiff's house 
and partly standing on a public drain 
abutting on a public road going past the 
house of the plaintiff. This chaprt had been 
in existence for about 20 years, when the 
plaintiff fourfd it necessary to change the 


“wooden posts on which if rested. Thereupon, 
- according to the finding, he took down the. 


roof and the posts and after fixing new posts 
put back the roof- in its old place. This” was 
about the end of July 1907, - On the 29th of 
July,- when the work had just been taken in 
hand, a notice over the signature of the 
Vice-President was served on the plaintiff to 
stop proceeding with it until it had been 
inspected by the President. Apparently no 


heed was given to this notice. The next day 


wher the President made his inspection the 
work had been completed and he caused a 


_notica to be served calling upon the plaintiff 


to remove the chapri within three days. On 
the 3lst of July, the plaintiff applied for 


‘permission to put in new posts to support his 


pre-existing chapri. It was rejected by the 


` President the next day and the plaintiff was - 


informed that his chapi would be removed 


“the BEN day relating to the chapri was 


- ga: 
~ 
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considered and the. a awing resolutior 


passed ;— 

“Read ern of Saihadval Ramdtlaray 
about the President's order to. dismantle 
chapper on the public drain. 

“The petition be handed over to the Presi- 
dent, Municipa! Committee for disposal.” ` 

The President rejected the petition. NO. 
other-resolution relating to the plaintiff's 
case has been tiled. 1 gave the Committee an, 
opportunity to putin any further resolution 


that might exist and they have only put in °` © 


the following, which was passed at thesame 
meeting when the resolution referred to 
above was passed. 

‘Applications for erecting (sic) sites, Seas 5; 
with recommendations of the ios and 
members. 

TE EE i 
I do nok think this regolntion has any 
bearing on the case und it may be left ont of 


‘consideration. The cliaprt was removed acd ' ` 


the present suit was then instituted. 

Before dealing with the points arising in 
the case, I may state that it is well settled. 
that a public body” like the defendants 
Committee invested with ‘statutory powers 
must take care not to exceed or abuse - their: l 
powers. They must rigidly keep within the 
limits of the authority committed-to them., 
If they act beyond their -powers, they have 
to muke compensation to the person sustain- 
ing damage by reason of their unlawful 
proceedings. I need only refer in support of _ 
this proposition to a recent decision of - the 
House of Lords: Westminster Corporation v., 


“London and North-Western Railway (1). . 
. ~There is another principle which is equally 


well-settled. An Act like a Municipal Act. 
which touches the private rights of indi- 
viduals must be most carefully construed, ° 
“without unwarrantable severity on the one’ 
hand or unjustifiable levity on the other,” as 
has been said by text-writers: see also Tri- ` 


` bhovan v. The Ahmedabad Municipality (2). 


An examination of the- Central Provinces 
Municipal Act, 1903, shows that action to. 
be taken or order to be passed or notice to 
be issued in the exercise of powers conferred ‘ 


- must be taken, passed or issued respectively ` 


with law. Onthe 3rd of . by the Committee by means of resolutions: 


~ August, there was a meeting of the Committee, 
. when an application by the plaintiff given on. 


(1) 74 L. J. Ob. 689; (1903) A. O. 426; 98 L. T. 143; 
ae G. B. 1120; 69 J. P. 425; 21 T. Le- 


oara 221 at p. 227 ; 
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passed at meetings convened and condacted 
in accordance with the provisions of sections 
15 to 19 inclusive. This is the general 
. principle pervading the whole Act. Section 
, 22 forms an exception. In cases of emergency, 
“the President, or, in his absence’ or during. 
the vacancy of his office, a Vice-President, may 
‘direct the. execution ofsany work or. the doing 
of any act which the Committees are empower- 
ed to execute or do, and the immediate 
execution or doing of which is, in his opinion, 
necessary {for the service or safety of the 
public. This section was not in the previous 
Act, No. XVIII of 1889. As would appear 
from the-report of the Select Committee, it 
was adopted from the Panjab Municipal 
Act (No. XX of 1891, section 26) on the 
recommendation of the Nagpur and Hoshanga- 


bad Committees, who thought that the old | 


method of providing for the matter by menang 
of by-laws was of doubtful validity. Now 
the condition preceaent to the coming into 
operation of the provisions of the section” is 
that the case must be one of emergency and 
the safety or service of the public must- 
necessitate the exercise-of the extraordinary 
“ power it confers. Now an emergency means’ 
according to the dictionaries an unforeseen 
occurrence or combination of circumstances 
which calls for, immediate action or remedy. 
” It involves the idea that but for sach action 
or: remedy, some injury would be caused 
which could not afterwards be wholly repaired. 
-Besides this, there is the farther condition 
that the safety or service of the public must 
necessitate prompt action. No power exists 
independently of this section by virtue of 


which the individual action of the President - 


may take the place of the collective action 
of the Committee. It follows that anything 
done which is not consistent with the powers 
_thus conferred isillegal. “And private persons 
must be protected 


authority, however disastrous the results of 
such protection may be to the corporations 
thus for public purposes injuring private 
persons.” Brice's Treatise on Ultra Vires, 
- page 518 (2nd edition). 

There is another ` provision in the Act 
under which the -powers of the Committee 
may. be exercised by Sub-Committees or 
members. It is section 21 (D (4). The 
provision existed in a somewhat crade form: 
in the previous Act [section 17 (1) W]. The 


me 


~ 
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-has been dismissed. 


if they possess rights - 
which are-being infringed withont legislative ` 
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present provision Was sakan from section 36 
(1) (d) of the United Provinces Act, No. I 
of 1900. Now before powers can be daleeat: 
ed to Sub-Committees or individual members 
including the President or the Vice-President, 
the procedure laid down in the section must 
be observed. There must, to begin with, be a 
special meeting as defined in-nection 18 (1) 
and at that meeting a properly framed by-law 
defining and specifying the powers delegated 
must be passed. The by-law thus made must 
then be confirmed by the Local Government 
before it can take effect, 

Having made these preliminary observa- 
tions I proceed to deal with the defence put 
forward. The action of the Committee has 
been sought to be brought within the Statute 
on the following grounds :—- 

(a) that the case was one coming under 
section 22 and the President could, 
in anticipation of the. Committee's 
action, take action of hisown motion 

_ And in, ordering the demolition of 

- the structure he did nothing which 
he was not authorised to do under 
this section. 

(b) that under a by-law sanctioned by 
the Local Government the Presi- 
dent had been clothed with all the 
powers of the Committee in the 

. matter of the demolition of the 
structure, and 

(o) that the two, resolutions of the 8rd 
of August are in substance actions 
taken under sub-section (5) of 

` gestion 66 and sub-section (2) of 
section 67, Section &8 was also 
referred to in this connection. 


~ -The above defence has prevailed in the 


Courts below with the result that the suit 
I shall proceed to 
consider the pleas in the order I have placed 
them. 

As regards section 22, it is clear that the 
exceptional circumstances if contemplates 
must be shown to exist. The plea of urgency 
will be of no avail to justify action under it 
which results in a sacrifice of private rights, 
unless the urgency. be of such a character 
that any delay would frustrate the object in 
view and unless farther the act be necessary 
for the service or safety of the public. Now 
in this case the chapré had admittedly been 
permitted to exist for 20 years without its 
being considered objectionable in the pablic 
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interests or without itë immediate and instant 
removal being: considered necessary for the 
general well-being. There is nothing on the 
record to show that a new. state of things bad 
come into existence during the closing days 
of the month of July necessitating prompt 
and immediute action. Their inaction in the 
"matter for twenty years clearly threw on 
“the Committee the burden: of proving a state 
of emergency, even’ apart from the require- 
ments of the section itself. In the absence 
then of any evidence .that’ the protection of 
public interests justified the putting in motion 
the exceptional powers given by the section, 
I must hold that the plea AB based on its 
provisions js of no avail. 

. The next plea raises the er queg- 
tion of delegation of powers.’ The delegation 
is‘said to‘have taken place not under section 
21 of the present Act but under section 17 
-of the previous Act. . As I have already said, 
the provisions of the old Actin this matter 
‘were of a defective character. “Section 17 (1) 

(d) provided for “division of duties among 
the members:” But the discharge of a: duty 
under the Act is not the same thing as the 
exercise of a power thereunder. Thus while 
by a by-law under this provision of. the old 
Act, the Committee cotld have delegated 
to members individually or .collectively as 
Snb-Committees their duties ander the Act, 
it is doubtful whether a similar delegation of 
powers conld have been legally effected. It 


xvas with a view to remove this defect. that’ 


in the.present Act delegation of powers has 
been expressly provided for: see clause (d) 
of sub-section (1) of section 21. Even as it 
is, there does not appear to haye been any 
transfer of powers to the President by a 
‘by-law under the old Act. Reference was 
made to the model by-laws given at pages 
- 59—63 of the Municipal Manual published 
under authority in 1893. It wag-pointed: ont 
that these by-laws were adopted by the 
Chhindwara Committee on the 18th of May 
1893, (wde Notification No: 3795, quoted 
at page. 64). But what are.these by-laws ? 
They are, so far as the point under discussion 
` is concerned,a mere skeleton, so to speak; 
which had to be filled in by gpecial by-laws 
suiting local requirements. “By-law No. 2} 
(page 62) lays down that a Committee may 
appoint such and so many Sub-Committeea 


for any purposes which can be’ conveniently. 


regulatcd and managed by. ‘their ABANG ag 
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they think fit. But. there i is nothing to show - 
that any action was taken by the defendants 


Committee under the powers thus created 
constituting the President with -one or more 
members, a Sub-Committee for the exercise 


of their powers in the matter in dispute in — 
| this ease. The legality of such action, as I a 


have alrendy said, would have been doubtful 


but even apart from its legality, there was,‘ 


as a matter of fact, no delegation of powers. 

I now proceed to deal with the third point. 
I begin by giving the substance of sections 
66, 67 and-88 so far as they are relevant to 
the present discussion. Section 66 provides 
that every personintending to erect or re-erect 
any building shall give notice in writing of 


his intention to the Committeeand the Com- ` 
_ mittee may either refuse to sanction the said 
‘building or may sanction it absolutely or 


‘subject to directions in respect of certain 
matters specified in the section. 
ing builder is bound to obey: all such direc- 
tions. The power of refuralis subject to the 
condition that itis to be exercised only on 


_ certain specified grounds and no other: It 
is subject to the further condition that the -> 


Committee shall make full compensation to 


the intending builder for-any damage he > 


may sustain in consequence ofthe prohibition 
to re-erect. Where any building is begun 
or erected without ‘sanction or 
travention of . directions isrued, the Com- 
mittee may, 
ing to be- altered .or demolished. 
67 lays down that -no person shall, without 
Committee's permission, place any projection 
or structure over any public drain and the 


‘Committee may by notice require any such. 


projection or structure to be removed. To the ^- 


section there is a proviso which lays down 
that in the case of any such projection or 


The intend- | 


in con- 


by notice, require the bnild- ` 
Section ` 


structure lawfully in existencé at the date of. | 


the commencement of the Act, full compensa- 


tion shall be made for damage caused by éuch . 


removal. Section 88 says that the Committee 


may, by notice, require any building erected. 


or re-built over any public drain to be pulled 
down. Sub-section (8)-of section 158 lays 


down generally ‘that when the terms of any ’ 


notice issued by a Committee under the Act 


_Rave not been complied with, the Committee. 


may, after not Jess than six hours’ notice, 
canse the act to be done by its officers. 


I shall deal first with section-88. Its langu- ' 
it applies to a 
4 f 


age clearly showr that 


- 
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building and toa building erected or re-built 
after the introduction of the Act. A building 
in existenceat the date’ of ita introduction 


cannot be dealt with under it or any structure ` 


which is nota building. Whether the cheprt 
in suit can be said to be a building is doubt- 
ful. It was merely a projection which might 


have been attached to the building proper at” 


nny time after its erection. It need not neces- 
sarily have formed an integral part of the 


- original building and might have been a 


subsequent addition. It is not necessary, 
however, to decide thia point definitely, for 
I am olent that what was done in this case 
toa structure which had admittedly been 
in existence overthe drain for 20 years was 
not erecting or re-building a building within 
the section. To renew the old posts and then 


to put back theroof in its old position oan- 


scarcely be called re-building a building. I 
consider, therefore, wun section has no 
application. 

‘The proper section to apply is section 67, 
The old chapri was admittedly in existence 
at the commencement of the Act. Was it 
lawfully in existence? This section ia a” sub- 
stantial reproduction of section 53 of the 


wording having been borrowed’ from section 
88 of the Wnited Provinces Act, No. L of 
“1900. Now section 58- of the old Act had 


TA saving clause in- favour of pre-existing 


structures justas in the present Act. The 


former had come into force on the Ist of 


January 1890, and the chdpri was also thus 
older’ than this “Act. Going backwards to 
Act Xfof 1373, which was the Actin force 
before that of 1&89,-we find no’ express 
provision dealing- with the subject under 


“discussion. Section 14 empowered the Com- 


“ mittee to make ruleg fur declaring what acts 


+ 


or omissions would be considered to be public 
or common nuisances under the’ Penal Code 
or under the Police Act, No. V of 1861, and 
this is the only provision under which an 
encroachment’ on a public drain could have 
been penalised. Whether the Chhindwara 
Committee had taken action under this 
section has not been brought out. In any 
case no power existed previous to the intro- 
duction of Act X VIII of 1889 forthe removal 
under a coercive process of encroachments 
on public drains. 
old; it must have come into existence some- 


time between the coming into force of the, 


t 
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in the 
_equally. By merely replacing the old posts 


‘ overhanging a public drain. 


of their having 


If the chapri was-20 years, 


Acts of 1873 and 1889; and in the absence 
of any rule declaring a structure like it a 
public.or common nuisance under the former 
Act and in the absence of any action by way 
of. Civil proceedings for its removal by the 
Committee, it must be held that it was law- 
fully in existence on the Ist of January 1890. 
And if go, it could not have been removed 
except on payment of reasonable compensa- 


tion. What I have said regarding the charac- 


ter of the operations’ regarding the chaprt 
preceding paragraph applies here 


by new ones, the plaintiff did not for the first 
time after coming into operation of the Act 
add to or place against or in front of his 
“building, a projection or structure within the 
meaning of sub-section (1) of the section. 
Moreover, the real encroachment over the 
drain was not so much the chapri as the 
permanent covering over the drain on which 


‘the chapr? stood. This covering was never 


removed or in any way interfered with by 
the plaintiff, as-far as can be made ont from 
the record. Thus the demolition of the 
structure without any offer to pay reasonable 


. compensation was not an act contemplated or 
previons Act, No. XVIII of 1889, the exact | 


protected by the Statute. This view receives 
support from the following cases:—In Kala 
Govind v. The Municipality of Thana (3) the 
accused was the owner of a shopin a public 
‘street. Jt had planks attached to it in front, 
They cornstitut- 
ed a covering over the drain and the space 
thus created was utilised for display of goods 
for sale. The’ planks were temporarily 
removed by order of the plague authorities 
to facilitate fhe flushing of the drain. After 
the plague had ceased, the accused re-fixed the 
planks and for this he was prosecuted by the 
Committee and fined. The High Court in 
setting aside the conviction said: “No doubt, 
Ret they (the planks) were an encroachment 
upon the public road. By reason, however, 
been lawfully erected 
before ‘the District Municipal Act, VI of 
1873, came into operation in Thana, the 
Municipality could only have removed the 
planks after making reasonable com pensa- 
tion,... . We construe the words used in sec- 


tion AS of the Act (substantially the same 


as in our Act) as referring to the erection of 

a thing ‘for the first time, and not to the 

simple-erection of an old structure, which 
(3) 23 B, 248. 


Yan 


“a 


` ~. be said to indicate what. is involved in the 


Padi 


r — 
“ 
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had been taken down for a temporary purpose 
only.” The provisions of section 48 of Act VI 
of 1873 have been substantially reproduced 
in the proviso to -section 118 of the present 
Bombay 
Bompay Act III of 1801. In Hshdn Ohander 


į Mitter v, Banku Behari Pal (4) the Calcutta’ 
High Court held that under section 204 of- 


Bengal Act III of 1884 the power of re- 
moval without compensation of projections 
was, limited to cases of altogether new struc- 


tures and did not extend. to structures taking - 


exactly the place ‘of pre-existing structures. 
Accordingly. it was found that the plaintiff 
in pulling down the òld verandah ‘and erect- 
ing a new one imits place did not contravene 


- the Act and his claim for damages.for removal 


of the new vérandgh was decreed. To the same 


- effect is the decision in The Municipal Council, 


Tanjore v. Vievanatha Rau (5). Jt follows that 


the demolition of the plaintiff’s, chapré was. 


not an act protected by section 67. 
I come now to section 66. Was the act of 


the plaintiff an erection or re-erection of a 


building within its meaning so as to make it 


| obligatory on him to obtain the previous 


sanction of the-Committee-before commencing 
16 or proceeding with it? This is not a very 


easy question to answer. The.explanation to 


the section is no definition, though it may 


expression erect any building.” In Kamta 
Nath v> Municipal Board of Allahabad (6) the 
following remarks occur, “Act No. I of 1900 
isan Act passed by the Local Governmetit., It 
is an Act which in many of its provisions, 


. and specially in the provision ‘which I have 
to consider, encroaches on the rights of the 


subjects as regards property. The recognized 
rale of interpretation in such a case is that 
any words contained init should be interpret - 
ed- if possible sọ as to- respect such rights— 
See Hough v. Windus (7). Constrning the 
words ‘erect or re-erect” in section 87 of 
-the United Provinces Act I of 1900, the High 
‘Court held in the above cage that they-involved 


_ the idea of permanance and referrad to struc- 


tures ejusdem generis with the words “rooms, 
buildings, out-houses,””. In Krishnaji Narayan 
Pokshe v. The Municipality -of Tasgaon (8), it 
-(4) 25 O. 160; 1 Œ W, N. 680. (5) 21 M. 4. 
(6) 28 A. 199 at p. 201; 05) 
, (8) 8A p. 201; A. W. N. (1905) 252, 2 
(7) 123 Q. B. D. 224, 
312; 33 W. R..452; 1 Morrell 1. 
. (8) 18 B. 647, 


pu 
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District Municipalities ~ Act; 


“under section 66 fails to do 


153. 


58-L. J. Q. B..165; 60 L.-T.” 


- 


es wan 


i 


was held-that the erection of anew wall on the 


site of the old wall including the old founda- 


tion was not erecting any building or altering _ 


-externally, or-adding toany existing building, 


within section 33 of the Bombay District. 
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Municipalities: Act VI of 1878. An eramina- :- 


tion of a building and the conditions which 


may be imposed on an intending-builder may . 


‘tion of the grounds on which a Committee — 
may refuse to sanction the erection or re-erec- - 


be helpful to determine what the words - 


te à 
erect or re-erect’’ are meant to cover. No~ 


power is given toa Committee absolutely. to 


deprive owners of the legitimate use of their - 


lands. The object of the’section is to ensure 
the safety and sanitation of the building and 
the suitability of its structural appearance 
relatively to neighbouring buildings and also 


_ to conserve the health, safety or convenience 


of the public, or of persons dwelling in the 
vicinity. .Where a re-erection cannot come 


~ under any one of these heads, it will not, EF. 


think, be a re-erection contemplated by the 
section. Whether the re-setting up of the old 
chamt on new posts was likely to cause public- 
inconvenience or -be prejudicial. to public 


‘health or be structurally unsuitable is 8 ques-- 


tion which ‘has never been tried; and if I 
thought that thedecision of the case depended 
on a proper finding on this point,, it would 


have been necessary to send it down for trial. ` 


But what I am about.to say renders this 

procedure unnecessary. ~~ : 
Where a person being bound to: give notice 

80, sub-gec- 


tion (5) prescribes the procedure to be . 


adopted. Tle Committee-may;. by notice” 
given within a reasonable time, require the 


building to be demolished. Jf thé notice is 


disregarded they have to give ‘the defaulter . 
one more opportunity to comply by means of & . 


second notice ander sub-section (3). of section 


not responded to thatthe Committee acquire 


the power to pull down the building by their - 


own officers. Now in thiscase, as shown at 
the commencement of this judgment; wé 
have only one resolution relating to the 
matter in dispute but that is neither a 


resolution under sub-section (5) of section 66 — 
-` nor one under sub-section (3) of section 153. 


Tt certainly docs not amount to a compliance 
with the requirements of the two sub-sections, 
What the Committee did was merely to trans- 
fer the plaintiff’s petition to the President 


ne - 


It is only when this second notice is . 
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for disposal. This was not to pass a resolution 
on their own responsibility, [b was rather 
an abdication of their fanctions in favour of 
the President. But as I have already shown 
this could only have been legally -done .by 
delegation through a by-law ander section 21- 
(1) (d). As the power given by the Statute 
is not an absolute but a restrictive power to - 
be exercised subject to certain conditions, the 
non-compliance with the conditions renders 
the proceedings a wrong, giving the party 
wronged a remedy by action for damages. 
This is the case here and the defendants have 
rendered themselves liable to compensate the 
plaintiff for-the loss he has sustained _by the 
demolition of the chaprv. 

The plaintiff had "el the following 
reliefs: — 

(a) that he be put in possession of the 
‘land upon which the chapri stood. . 

(b) that an injunction issue to the 
defendants not to obstruct the plain- 
. tiffin building a new chapri, and 

_(c) that the defendants pay the plaintiff 
~- Rs. 600 as damages. 

As regards (u), so much of the land: as 
constitutes a covering over the drain is not 
the property of the plaintiff. Under section 
22 (1) (c) of the Municipal Act,. it is vested 
in and belongs to the defendants- Committee, 
the drain being admittedly a public drain. In 


the Act of 1873 there was no corresponding - 


provision and it was for the first time in the 


Act of 1889 that sach a provision was intro- 
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cannot be controlled byan action in Court: 


See Smsth v. Ohorley District Oouncil (9), and 
“Davis v. Bromley Corporation (10). Section 66 
has given certain powers to a Committee to be 
“exercised within certain limits with respect 
to erection or re-erection of buildings. The 
Court cannot in advance order a Committee 
-to exercise its discretionary powers in this 
respect in a partiGalar manner. That would 


-be substituting thé Court’s discretion for the 


discretion of the Committee, a thing which 
the Statnte does not permit. If the discre- 


-tion is capriciously or perversely exercised 


‘and injury results to the plaintiff, he may 
then have a cause of action and not till then 
see the law discussed in Muhammad Mohidin 
v. The Municipal Commissioners for the Crty of 
‘Madras (11), F. W. ~ Duke, Ohatrman of the 
Howrah Municipality v. Rameswar (12) and 
Patel Panachand Girdhar v. The Ahmedabad 
Municipality (18). : 

Regarding relief (ec), the plaintiff has 
divided his claim under three heads, (i) 
damage to reputation, (iz) damage fiom loss 
of trade and (rit) damage from the pulling 
down of the chapri. Now a defendant can 
only be held liable for such damage as may 
reasonably be considered as flowing naturally 
and according tothe usual course of things 
from the wrong complained of. Items (t) and 
(ći) do not, in my opinion, arise directly and 
in the ordinary course of events from the 
pulling down ofthe chapri. The plaintiff is 
only entitled to reasonable compensation 


‘duced. Whatever then might have been the. under head (ii), that is, such compensation 


state of things before the Ist of January 1890, 
on that date the drain in question became the . 
property of the defendants by virtue of the 
Statute. Sufficient time has not elapsed since 
then, to permit of the accrual of a prescriptive 
right in favour of the plaintiff in extinction 
of the defendauts’ statutory right under the 


operation of the law of limitation, supposing . 


the plaintiff's enjoyment of the land covering 
the drain wei at any time adverse to the 
’ defendants. He cannot, therefore, have a 
decree for the. land marked O. D. E. F. in the 
plan-on the record which L- have marked as. 
_ Exhibit X and which represents the portion 
of the land appertaining tothe drai. 

As regards relief (b), the law is that the 
exercise of its discretion by an authority like 
a Municipal body in respect-of a matter 
within its jurisdiction, when that discretion 


hasbeen honestly and bona fide exercised, 


as he would have been entitled to under 
proviso to section 67 of the Act if the defen- 
dants had taken action under sub-section (2) 
of the section, as they should have done. 
The result of the above findings is that in 
_ modification of the decrees ofthe Courts below 
I decree as follows:-—— 
- (i) that the plaintiffs suit for possession 
“" of land marked C.D.H.F.in the plan 
marked as Exhibit X by me and for 
injunction be dismissed and 
(si) that the case be remanded to the 


(9) (1897) 68 L. J. Q B. 427 at pp. 433, 434 
10; B. 078; 76 L. T. 637; 45 W. R. 417; 6L 
840. 


Tio) (1908) 77 L J. K. B. 51; 1 K. B. 170; 97 
L. 'T. 705; 71 J. P. 618; 5 L. @. 'R. 1229; 24 T. L 
R. 11. 

LI) 25 M. 118 at p. 183. 

12) 26 O. 811 at p. 815. 

(13) 22 B. 280 at p. 233, 
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lower appellate Court for decision 
of the question of damages under 
head 

(ti) only. 

As regards the costs of the litigation, the 
plaintiff shall bear the costs under the head 
of Court-fee and pleader’s fee in all the Courts 
on Rs. 400, which represents the value of the 
portion of the claim dismissed. He shall pay 
the defendants’ pleader’s fee in all the Courts 
on thisamount. The remainder of the costs 
of both parties shall be costs in the suit, 
excepting Conrt-fee on Rs. 600 paid in this 
Court, for which a certificate of refund shall 
be granted to the plaintiff. 





MADRAS HIGH COURT. 


Seconp Crvit Arrear No. 356 op 1908. ` 


March 31, 1910, 
Present:—Sir Ralph Benson, Jadge and 
Mr. Justice Krishnaswami Aiyar. 
ADIRAYA SHETTY—Avpeppant. 


Lersus 


BILLA TYAMPU~—~Responpsast. 

Landlord and Tenant—Lease—Defauit ın payment 
ofrenton dne date—-Piomsion for accumulated paye 
ments with interest—Forferture—Surrender of prope ty. 

Where the terms of a lcase provided that in de- 
fault of payment of rent on the due date tho 
rent in a@rrear shall be paid with interest with the 
next year's rent, and 1f default is made even then the 
property sball be surrendered to the lessor: 

Held, that the tenant was not entitled to be reliev- 
ed’ againat the forf: iture. 

Narayana Naika v. Vasudeva Bhatta, 28 M. 389, 15 
AL L. J. 208 and Narayana Kambi v. "Handu Shetty, 
16 M. L. J. 210, referred to. 


Second appeal against the decree of the 
District Courtof South Oanara, -in Appeal 
Suit No. 370 of 1906, presented against 
the decree of the Oourt of the District 
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Muusif of Karkal, in Original Suit No. 180 


of 1906. 

Judgment,—Exhibit B modifies the 
terms of the lease Exhibit A. It provides 
that on default of payment by the due date 
the rent in arrear shall be paid with interest 
with the next year’s rent. If default is made 
even then the property shall be surrendered 
to the lessor. Following the decisions in 
Narayana Natka vy. Vasudeva Bhatta (1) and 
Narayana Kambi v. Handu Shetty (2), we 
must hold that the defendant is not en- 


titled to be relieved against the forfeiture, 
(1) 28 AL. 889; 15 M. L. J. 208, ° 
(2) 16 M. L. J 210. 
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Tt is, moreover, found that the tender in the 
suit was not of the whole amount due. 

We must reverse the decree of the 
District Judge and restore that of the 
Munsif with costs inthis and the lower ap- 
pellate Court. - 

Appeal allowed. 


MADRAS HIGH COURT. 
Cryin Revision Petition No. 859 or 1908. 
February 16, 1910. 
- Present: —Mr. Justice Miller. 
SUBRAYA KENI—-APPELLANT 
Versus 

A. RAMACHANDRA PATA E 

Parties—Non-jomderof plamntijffs—Surt by partner of 
a firmin his own name—Right of sust vested +m the 
firm— Dismissal of sutt—Amendinent of plant when 
to be made—-Practiee-—Pieadings. 

The plaintiff, a member of a firm, sued in his own 
ngame, while the powor-of-attorney le held 
tid not entitle him to sue singly, and the accounts 
showed that the right of anit vested in the firm: , 

Held, thatthe suit was bad for non-joinder of 
parties and was, therefore, liable to be dismissed: 

Held, also, that the plaintiff -should have asked for 
permission to amend the plaint soon after the objec- 
tion was taken, and not at any later stago, 

Alagappa Ohettt v. Felan Chetti, 18 M. 33, fol- 
lowed. ; 
Petition, urder section 25 of Act IX of 
1887, praying the High ‘Court to revise 
the e PA and judgment of the District 
Munsit’s Court of Udipi, dated 26th day of 
September 1908, in Small. Cause Suit No, 

186 of 1908. 

Judgment.—There do not seem to be 
any circumstances in this case which would 
show that in point of law the contract was 
between the defendant and the plaintiff alone 
and not between the defendant and the plai- 
tiffs firms. The power-of-attorney does not . 
entitlethe plaintiff tosuein hisown name and 
the account Exhibit I stands in the name of a 
partner other than the plaintiff. 

.In these circumstances, I think, I am 
bound by the decision in Alagappa Ohetis v, 
Vellian Ohetty (1), to hold that the suit is 
bad for non-joinder of plaintiff's partners. 

I am asked to allow the plaintiff to amend 
the plaint but he ought to havedone that as 
soon as the objection was taken. 

I reverse the decree and dismiss Ene suit. 
with costa throughout. 


Guna Appeal aiaa, 


$ 
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MADRAS HIGH COURT. 
Civin Appgat No. 109 or 1908. 
February 18,1910. ` ` 
Piesent:—Sir Arnold White, Kt., Chief Justic 
, and Mr. Justice Munro. 
RANEE ANNAPURNI NACHIAR~— 
a * APPELLANT . 
CETRUS 
M. AR. AR. SWAMINATHAN QAETTY— 


_ AND OTHERS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s 6 (d)— 
Transfer of right to future mainteninse —Oontract Act 
(1X of 1872), ss 16,184—Usdue infuence—Loan to 
helpless widoww— Dominating the will of the borrower,’ 
meaning of. : s 

A right to future maintenance is not an interest 
in property restricted in its enjoyment to the owner 


personally within the meaning of paragraph (d) of - 


section 6 of the Transfer of Property Act. 

- Where the amount of maintenance payable is sub- 

sequently fixed by agreement or by decree, a widow’s 

right to maintenance from her late husband’s estate 

is not inalienable. 4 i ae l 
Shephard aùd Brown’s Transfer of Praperty Act, 

6th Edition page 45, reforred to and distinguished. 
Palaniappa v. Lakshmanan, 16 A. 429 atp 484, 


Bhyrub Chunder Ghose v. Nubo Chunder Gooho, b W. ’ 


R., 111, Narbada Ba: v. Mahandeo Narayan and Kashi- 
naith Narain v. Shama Bat, 5 B. 90 at p. 104, Musanvnat 
Dulloon Koonwur v. Singham Singh, T W. B. 311, and 
Monessur Doss v. Laharajah Kishen Protabsahu, 23 W. 
R. 427, referred to and explained. a 

Where Rs. 1,500, was lent to a helpless widow, 
whose husband died 10 years ago andwho had no means 
- for maintenance, to enablo her to establish her right 
to maintenance, and the interest stipulated was 10 
per cent and the principal and interest were to be 
yepaid in a year, and in default of payment interest 
on principal and interest at compound rate at 1 por 
cent per,month was to be paid with 6 months’ resta: 

Held, that the” contract was induced by undue 
influence and the circumstances of the case called 
for equitable relief at the hands of Court. 

Dhantpal Das v. Maneshar Baksh Singh, 28 A. 570 at 
p. 583; 40. L. J. 1; 1 M. L. T. 203,38 A. L J. 405; 9 
0. 0. 188, 8 Bom, L. R. 491;'10 0. W. N. 849; 16 
M. L. J. 202; Sundar Koer v. Rai Sham Kishen, 34 0. 
190; 4 A. L. J. 109; 11 C. W. N. 249; 5 C. L. J. 108; 17 
M. L.J. 48; 9 Bom. L. BE 304 2 M.L. T.75, Raja 
Mohkam Singh v. Rajah Rup Singh, 15 A. 852, 20 
I. A. 127 and Maneshar' Bakhsh Singh v. Shadi Lal, 
31 A. 886; 10 0. L. J.76; 6 A. L. J. 707; 13 O0. W. N. 
1069; 11 Bom L. R. 864, 6 M. L. T. 71; IS AL L.J. 
438; 8 Ind. Cas, 885, referred to. 

Appeal against the decree of the Subordi. 
nate Judge's Gourt of Tinnevelly, dated 3lst 


January 1908, in Original Suit No. 1 of 1907. 


Jgudg ment.—tTwo points have been 
taken in this appeal (1) that a right to 
future maintenance is not transferable and 
that consequently, the mortgage by the lst 
` defendant to the` plaintiffs- of her right to 
future maintenance is ineffective, and (2) 


band 
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that the contract was induced by undue in* 
fluence. : 

As regards the first point, we are of opinion 
that a right to fature maintenance is not an 
interest in property restricted in its enjoy- 
ment to the owner personally within the 
meaning of paragraph (d) of section 6 of 
the Transfer of Property Act, Onur atten- 
tion was called to an observation in Shepard 
aud Brown’s Commentaries on the Transfer of 
Property Act, 6th Edition, page 45, occurr- 
ing in the notes to paragraph (d), where the 
learned authors observe that it seems clear 
that a widow’s right to future maintenance 
cannot be made the subject of a sale or other 
transfer by her, since it exists for her per- 
sonal benefit only, and they further observe 
that it may be doubted whether she could 
lawfully transfer her interests in property 
allotted to her for her maintenance. In the 
two cases, however, which the learned authors 
cite with regard to the latter observation, the 
question was one of the right of attachment 
with reference to the provisions of section 
966 of the Code of Civil Procedure. We do 
not think that a right to future maintenance 
is. property within the enabling words of 
section 6 of the Transfer of Property Act, or 
an interest in property restricted in its en- 
joyment to the owner personally within the 
meaning of paragraph (d). Consequently, as 
it seems +0 us, this question must be consider- 
ed apart from the provisions of the Transfer 
of Property Act. The fact that the transfer 
ig not recognised by the Transfer of Property 
Act, is not conclusive on the question of its 
validity. See Palaniappa v. Lokshmanan (1). 
As regards the cases there is, so far as we 
know, no authority: on the point, except an 
observation in Bhyrub Ohunder Ghose v. Nuba 
Ohunder Gooho (2), where the question for 
determination was whether a widow’s right to 
maintenance could be sold in execution ofa 
decree, an observation by Weat, J. in Narbada 
Bat v. Mahandeo Narayan, Kashinath Narayan 
y. Shama Bat (3), citing Bhyrub Chunder 
-Ghose v. Nubo Ohunder Gooho (2), Muasmmat 
Duloon Koonwur v. Singham Singh (4), and 
Monessur Das v. Maharajah Kishen Protab 
Shahee(5),which werealao cases of attachment, ` 
As regards the right to attach, the question is 
now governed by section 266 of the Code 

1) 16 M. 429 at p. 434 (2) 5 W. R. 111. 

8) 5 B. 99 at p. 104. (4) 7 W. R, 81, 

(5) 28 W. B. 427. 
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of Oivil Procedure. The enactment in the. 
Code of Civil Procedure that aright to future 
maintenance should not be Hable to attach- 
= Dent is presumably based on grounds of 
-public policy. Section 266 was- enacted, in 
the same year as the Transfer of Property 
Act. It may be that voluntary . alienations 
of rights for future maintenance should be 
‘prohibited as well as the taking of stich 
rights in execution. The Legislature has 
- not thought fit to prohibjt them. We are 
not prepared to say at any rate where, a3. 
here, the amount payable is subsequently 
fixed by agreement or by decree, a widow's 


right to manitenance from her late husband’ B 


estate is inalienable. 

As regards tke second point, the question 
‘must be considered, not with reference to 
doctrine of equity, but, with reference to the 
amended section 16 of the Contract Act only. 
-See the- Judgment of the Privy Council 
in Dhanipal Das . v. 
Singh (6). In the case before us, the rate 
of interest payable under the dead - -on the 
advance of Rs. 1,500 is 10 percent. The 
principal and interest are to be repaid in a 
~ year, and in default of payment interest on 
. principal and interest at compound rate -atb 
1 per cent. a month with 6 months’ rests, 
is payable. , The fact that the bargain was 
-& hard one is, of course, no ground in itself 
for granting relief and urgent need of money 
on the part of the borrower does not of itself- 
place the lender in a position to ‘dominate 
his will” within the meaning of section 16 
of the Contract Act as amended in 1899. 
Bee Sunder Koer v. Rai Sham Krishan (7). 
The question is, “were the relations between 
the parties, such that one of the ‘parties was 
in & position to dominate the will of an- 
other?” We think “relations” means not only 
the personal. relations but .the circumstances 
in which the contract was entered into. Here 
we have acontract between a money-lender 
ond a widow entered into for the purpose of 
enabling the’ widow to establish her right to 
maintenance. The widow’s evidence, which 
. does not seem to have been shaken in cross- 
examination, was that she was in a very poor 


state when ake executed -the document, and 
(6) 28 A: 670 at p. 583; 4 O. L. J. 1, L M. L. T., 208; ` 
B.A. L. J. 496 ,.9 O. 0. 188; 8 Bom. L, R. 491 10 0. W. 
N. 849, JAM. L. J. 202. 
(7) 340.150; 4 A. L. J. 109;11. 0. W. N. 240; 
LET UM La 9 om eS EM, 
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tl at her husband died 10 years before. and 


-tLat she had no means for manitenance in 


the interval. The transaction was, no doubt, 
completed through a Vakil, who, in a sense, 
may be said to have advised the widow, but 


the.fact that she acted nnder advice does not, © ` 


in our opinion, preclude her from asking for 
relief on the ground that the contract was 
induced by: undue influence, or the Court’ 
from exercising the jumsdiction given by sec- 
tion 19 A ofthe Contract Act. Although it 
is no longer open to us to deal with this 
case on equitable grounds, apart from. the 
statute, the cases decided before the amend- 
ment of the Contract Act may be referred to 
‘as throwing light on the question as to 
what circumstances will give rise to réla- 
tions which. place one party to a contract in p 


position to. dominate the will of the other- 


party. We do not propose to discuss all 
the authorities cited in argument.. We need 
only refer to the decisions of the Privy Coun- ` 
. cil in Rajah Mohkam Singh v. Rajah Rup 

Singh (8), before the amendment of the Con- | 
tract Act and to Manesher Bakhsh Singh ae 
Shadi Lal (9), since the amendment of the - 
Contract Act, where agreements were ‘held to 


~ be not enforceable. The facts: of the present 


case, it seems to us, raise a case for relief 
at: least as strong as those in the cases T 
which we have referred. l l 


We hold then, on the evidence, that the 
‘plaintiff was in a position to dominate the 
will of the defendant. We also hold that 
the bargain on the face of it and on the evi- 
dence was unconscionablé. We think illustra- 
tion (c) to section 16 of thé Indian Contract 
“Act applies and not illustration (d). Under 
sub-section 3 of ‘the section the burden was 
on the plaintiff to prove that the contract 
was not induced ‘by ‘undue influence and, in 
our opinion, he failed to discharge it. 


We modify the.decree of the Subordinate 
Judge and give the plaintiff a decree for the 
amount of the advance with interest at 24- 
per cent, per annum ‘from the date’ of 
the bond to the date fixed for payment and 
with further interest at 6 per cent. on the 


total amount due from the date fixed for 


payment to the date of payment. The mort- 


(8) 15 A. 862; 20 I. A. 127. 

(9) 81 A. 886; 10 C. L. J.76;6 A L. J. 701; 13` 
“0, W. N. 1067; 1) Bom. L. R. 864; 6 M. L, T, TL; 19 
ML. J. 488; 8 Ind, Cas. 385. 
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gage will stand. Payment will be made with- 
_in three months from this date. 

The parties must pay -their own costa 
Eiroag nee We appoint a receiver by con- 


sent. 
Decree modified. 





OALCUTTA HIGH COURT. 
Seconp Civiu Avpgat No. 1587 or 1908, 
oe April 28, 1910. : 
Presenit.—-Mr, Justice Brett and | 
- Mr. Justice Sharf-nd-din. 
RASHI MEN DLI-—DEFUNDANT—ÅPPELLANT 


versus 
SUN DAR MEN DLI—PuAINTIPE 
: .* a RESPONDENT. 


Sdi Lw—Partition—Ainor brothers living with 
eldest brother of age—Reunion, evidence of—Junction of 
estate —Agreement to re-unite on behalf of minor, if valid, 

A partition of the family property took place bet- 
weon three-uterine and three step-brothers and the 
property was divided into six different shares. Two 
of the uterine brothers were nt that time infants and 
they continued to live with their oldost brother. After 
some time he died and his son, the plaintiff, continued 
to live with his two uncles. Afterwards the uncles 
- died and the plaintiff claimed title to their shares as 
their nearest relation on the ground that after the 


- partition, there had been a reunion amongst the three - 


uterine brothers and that the plaintiff is entitled to 
succeed by survivorship asa member of that joint 
-family in preference to the step-brothers: 

Held, that, according to the Hinda Law, mere living 
together at one residence or carrying ona joint 
trade does not constitute a rennion after partition, 
but there’must be a junction of estate. - 

Gopal Ohander v. Kenaram, 7 W. B.-35, followed. 

Held, alao, that an agreement to ro-unite cannot be 
made on behalf of a person during his minority, and 


that, therefore, the mere fact ‘that -the two minor 


brothers lived with their eldest brother would not, in 
itself, be sufficient to indicate an intention or agree- 
ment to re-unite. 

Balabus v. Rukhmabai, 80 O. 725, (P.O); T 0. W. N. 
0642, followed. | 

“Held, therefore, that the suit must fail. 

- Appeal from thedecree of the Sub-Judge 
of Sambalpore. dated May 21, 1908, reversing 
that of the second Munsif at Sambalpore, 
dated February 25, 1903. 

Babus Satish Ohandra Ghose, 
Appellant. ; 

Babus Jyott Prosud Sarbadhtkar for Babu 


for the 


Preo Sankar Mojumdar and Mr. G. Sirear, for 
the Respondent. i - 
`Judgmentťt.—The present. appeal ` 


arises out of a suit brought by the plaintiff to 
recover possession of certain lands to which 
he.claimed title by survivorship.” It appears 
that the family to which the plaintiff belongs 

originally consisted of three uterine brothers 
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and three step-brothers. The uterine brothers 
were Khedu, father of the plaintiff, Retan 
and Badan and the three step-brothers were 
Rashi, Firinghi and Barla. ‘There was a 


_ partition of the family property about 12 or 


14 years ago .between these six brothers 
and, according to the statement made in the 
judgment of the Court of first instance, the 
property was divided into six different shares, 
the area and boundaries of each share being 
set out in the award of partition. After this 


` partition, the uncles of the plaintiff, namely, 


Ratan and Badan, who at the time of the 
partition are said to have been mere boys, 
continued to live with their brother Khedu, 
After somtime, Khedu died and the plaintiff, 
his son, continued to live with his uncles 
Ratan and Badan. During this time, these 
persons messed together and the profits 
of their property were collected jointly. 


“Afterwards, Ratan and Badan died and the 


plaintiff claims title to the lands in suit as 
the nearest relation of these two persons on 
the ground that, after the separation of the 
family, there had been a reunion amongst 
the three uterine brothers and that he is en- 
titled to succeed by survivorship asa mem- 
ber of.the joint family with Ratan and Badan 
in preference to the step-brothers. 

The Court of first instance found that the 
plaintiff had failed to establish that there 
had been any reunion of the family after the 


partition and that, therefore, the suit must 


fail. On appeal, the lower appellate Court 
has come to a different conclusion and has 
given_the plaintiff a decree. 

The main question that we have to deter- 
mine in this appeal is whether the conclusions 
of the lower appellate Court are based on find- 
ings and inferences of law which are correct. 


’ The learned Subordinate J adge has come to 


the conclusion that there was a reunion appa- 
rently on two findings of fact. The first is that, 
after the partition, the three brothers Kheda, 
Ratan and Badan continued to live together 
as WAS. quite natural, Ratan and Badan being 
then minors and not in 8 position to mess or to 
manage their property separately. On this 
finding that the two minors lived with their 
brother and that their property was managed 
jointly, the learned Subordinate Judge comes 


` to the conclusion that there was a rennion o 


the members of this branch of the family. He 
also states as a fact, though it is suggested 
by the learned pleader for -the respondent 


o 
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that it is a finding of fact that the separation 
was only into two shares, each share being 
allotted to each setof brothers. This statement 


“from the description of the partition award 


imthe judgment-of the Court of first instance 
appears to us to be incorrect. If itisa finding, 
itis not supported, so far as we can ascertuln, 
by any substantial ground. Asa statement 
of fact, it appears to be contrary to what was 
the real state of affairs. On this statement, 


sve think no argument whatever can be based 
“ and itis for us to determine whether the con- 


clusion which the learned Judge has drawn 
from the facts which he finds is a correct con- 
clusion in law. The finding is that, after the 
partition, the two minor brotbers continued 
to live with their elder brother, as was only 
natural and the ‘elder brother managed the 
properties of all three. From these facts, he 
concludes that there was a reunion of the 
family. In our opinion, this conclusion is 
not soundin law. 

In the case of Kuta Bully Viraya v. Kuta 
Chudappa Vuthamulu (1), it has been held 
that the mere circumstance that after parti- 
tion the father and the minor son continued 
to live together and their shares ascertain- 
ed at the partition became mixed, does 
not conclusively constitute a state of reunion 
between the father'and the minor but is an 
evidentiary matter only to prove the reunion. 
Tn this case, thérefore, the fact thatthe two 
minor brothers continued to.live with their 
elder brother ig not, in itself, sufficient to 
prove reunion. In the case of Gopal Chunder 
Daghoria v. Kenavam Daghoria (2), it was 
held that, according to the Hindu Law, mere 
living together nb one residence or carrying 
on a joint trade does not constitute a re-union 
after partition but there must be a junction of 
estate. In this case, the evidence referred to 
in the judgments of the lower Courts, especialy 
in the judgment of the Court of first instance, 
so far from proving a junction of estate, 
goes to indicate that after the partition, the 
share, at least of Khedn, the father of the pre- 
sent plaintiff, was mortgaged as his separate 
property. In the case of Balabua v. Rukhina- 
bat (3), the Privy Council has expressed 
the opinion that an agreement to re-unite can- 
not be made on behalf of a person during his 
minority. Bo that, in the present instance, the 

(1) 2 M. H. O. R. 286. 


(2) 7 W. R. 35. : 
3) 80 0, 726 (P. 0.);7 C. W. N. 642, 
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mere fact that the two minor brothers lived 
with their elder brother would not, in itself, 
be sufficient to indicate an intention or 
agreement to re-nnite. In this case, as in the 
othtrs, their Lordships held that’ the 
mere fact of living together is not sufficient 
to constitute a re-union but that any agree- 
ment to remain united or to re-unite mast be 
proved like any other fact. In the present 
case, the learned Subordinate Judge has, in 
our Opinion, concluded from facts which in 
themselves are not sufficient to congtitute 
reunion that there was an intention to re- 
uuite. The Privy Council, in the case of 
Rajah Strucherla Ramabhadra v. Rajah Stru- 
cherlaVirabadhra (4), goes so far as to say 
that, after a partition when three Hindu 
brothers agreed that their separale shares 
shoald be kept joint and that the eldest 
should manage the sume, the true effect of the 
agreement was not to leave the family 
as a joint family but to render the eldest 
brother accountable for receipts and expendi- 
tures on the footing of ordinary agency and 
not of joint family management. In that case, 
the agreement was made between the three 
brothers with reference to their shares to the 
exclusion of the separated shares of the fourth 
brother, These authorities, in our opinion, 
leave no donbt that the facts, on which the 
learned Subordinate Judge has arrived at 
his conclusion, are not sufficient to support 
that conclusion as a valid conclusion in law. 
lt has, however, been contended on behalf 
of the respondent that what was, in fact, done 
at the time of the partition was that the two 
branches of the family separated and that 
this separation of the three astep-brothers 
from the three uterine brothers had not the 
effect of causing a separation in the joint 
family of the uterine brothers, and, insupport 
of this contention, the decision of this Court 
in the case of Upendra Narain Myti v. Gopes 
Nath Bera (5), is relied on. This contention, 
no doubt, would have had wieght if the cir- 
cumstances of the present case in any way 
supported it, but from the description given of 
the separation in the judgment of the Court of 
first instance (which is not modified in any 
way by anything stated in the judgement of 
the lower appellate Court), it is clear that the 
partition was, in fact, a partition of the pro- 


perties between the six brothers and was not 
(4) 28 I. A. 167; 22 M. 470. 
(5) 9 0. 817; 12 0. L. R. 356, 
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by way of second appeal, the suit being one 
by which the plaintiffs seek a declaration of 
their right to a-pattah in a four-anna share in 
the lands described in the schedule, fur relief 
in respect of that 4-anna share and for pos- 
session. Thesnit is based on a solenamah or 
agreement of compromise, by which the differ- 
encesin aformer suit, ‘that is suit No. 350 
of 1903, were compared. 

The defendants have objected to the 
plaintiffs’ claim on several grounds, bat on 
appeal the only -point discusséd has been 
whether or not the solenamah was admissible 
in’ evidence. The view that hag found 
favour withthe lower Courts and also with 
Mr. Justice Sharf-ud-din, before whom the case 
came by way of appeal in the first instance, 
has been that it was inadmissible and, it is 


from the judgment confirming the decree of. 


the lower appellate Court that the present 
appealis preferred under clause 15 of the 
Letters Patent. 

Before us it has been contended by thé ap- 


pellant that the lower Courts and Mr. Justice ` 


Sharf-ud-din committed an error in so far as 
they held thatthe document and its terms 
had not been proved ; and, it has been con- 
tended that there was noneed for registra- 
tion, first, because the terms were embodied 
ina decree or order of the Court, and, secondly, 
because the document did notactually amount 
' toa lease but merely created a right to 
- obtain another document which, when execut- 
ed, would create an interest in land. 

The first of these points is one of consider- 
able interest, and though two decisions of this 
Court, Birbhadra Rathv. Kalpataru Panda 
(1) and Gurdeo Singh v. Chandrika Singh (2), 
areopposed to the appellant’s contention, it cer- 
tainly is worthy of consideration whether the 
view that prevailed in Gobinda Ohandra Pal vy. 
Dwarka Nath Pal (8), does not give a truer 
exposition of the decision of their Lordships 
of the Privy Council in Pranal Annee’s Oase 
(4), Inthe view, however, that I take of 
this case, it is unnecessary to decide that 
point, because in my opinion, the solenamah 
here does not amount toa lease within the 
meaning of clause (d) of section 17 of the 
Registration Act. Ona fair reading of the 
document, I think that no immediate interest 
“was created,_-there was no present demise— 
(1) 10. L. J. 888. 

2) 5 0. L. J. 61L 


3) 35 O. 837; 12 O, W..N. 849; 7 O. L. J. 492. 
(4) 22 AL. 608; 26 I. A. 101; 8 O. W. N. 485. 


INDIAN OASES. 


[1910 


and that the document was merely an agree- 
ment to create a lease on a future day the. 
terms of which were to be defined by docu- 
ments to be thereafter executed. The case, 
therefore, seems to me to fall within clause (A) 
of section 17 of the Registration Act. -This 
being so, I think the appellants have rightly 
contended before us that the document was 
admissiblein evidence. The resalt of that 
-view is that the decree of the lower appellate 
Court cannot be sustained. We, therefore, 
setaside that decree and the—plaintuffs under- 
taking to execute the requisite gabuliuti—we 
direct defendants Nos. land 2 to execute a 
patiah in respect of 2 annas share of the whole 
mouzah in accordance with the terms of the 
solenamah,and that theplaintiffs do thereupon 


| recover from the defendant possession of the 


property; liberty wil be reserved to the 
plaintiffs to apply to usin case any difficulty 


arises in getting the pattah executed orf” 


other wise. 
Defendants Nos. 1 and 2 will pay the 
plaintiffs’ costs throughout. 
Doss, J,—I agree. : ~ 
Appeal allowed, 


i rantak 


CALCUTTA HIGH COURT. 
. LETTERS PATENT Appgat No. 143 or 1909. 
May 13, 1910. 
Present:—-Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Justice Doss. - 
KARNODHAR HALDAR—-DEFENDANI—- 
ÅPPELLANT 
- Versus 
HARI PROSAD RAI CHOWDHURY AND 


OTHRRS— PLAINTIFF8-—RESPONDENTS. 

Specific Reltef Act (E of 1877), »a. 54, 656—Inpunc- 
lion—Restravung defendant from executing - decree - 
Multiplicity of suct. 

The. defendant obtained œ decree for recovery df 
possession of certain land from which, ne said, 


- he had been wrongfully ousted. But before he had 


taken any steps fo execute his decree or had 
threatened to execute it, the plaintiff brought a, 
suit for perpetual mj anction to restrain the defendant 
from taking possession of the lands, decreed to him 
by executing the decree : 

Held, that the case did not fall under section 54 of 
the Specific Relief Act and that tho plaintiff was not 
ontitled to an injunction. 

Appeal under section 15 of the Letters 
Patent from thedecree of Mr. Justice Caspersz, 
dated August 27, 1909, passed in Second . 
Appeal No. 422 of 1908*, from the decree of the 
District Judge of 24-Pergannahs, dated No- 


? 


vember 25, 1907, confirming that of [the 


* Bee 3 Tnd. Cas. 338; 6 M. LOT. 247. 
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' KARNODHAR HALDAR V. HABI PROSAD. 
Munsif of Diamond: Harbour, dated Novem- 


~ 


-ber-30, 1906.-° . - = , 


lant. - 
. Babu 


‘J udgment. 


“ Jenkins, C,.J.—This appeal raises a point of 


some interest, and -notwithstanding the in-, 


genious argument of Mr. Mitter, [ hold that 
the appellant isentitled to succeed. | 

The case arises in this way :—The present 
defendantsbrought a suit io recover posses- 
gion of lands from which; he said, he had been 
wrongfully ousted. He obtained a decree-in’ 
his favour for recovery of possession, and that 
decreé was ultimately, confirmed by the High 
Court. Asyet the plaintiff in that suit, who 


is thedefendantin this, has taken no steps. 
‘to execute his,de-)ee and it doesnot appear 


that he has even threatened. to execute it. 
But the present plaintiffs have commenced 


this suit whereby they pray to have it declar- ` 


ed that the defendant. had no title to the 


-lands in suit, to establish that they aré not 


bound by the décree of the title Suit No. 185 


of 1903, for perpetual injunction’ restraining. 
- the defendant from taking possession’ of the - 


lands in suit by. executing the decree. 
of title Suit No. 135 of 1903, and_ for 


* 


- The Mansif has granted ‘the plaintiffs’ 


‘prayer for an ‘injunction to the- extent of 
restraining the defendant from taking khas ` 


possession of the landsin suit, as He is the 
plaintiffs’ tenant; and, that decree has bean 
confirmed by the lower ‘appellate Court and 
afterwards by Mr. Justice Caspersz on ap- 
weal to this Court, and it is from. this judg- 


k ment of Mr. Justice Caspersz that the. pre- 
‘sentappeal is preferred tous under the Letters 


Patent. | ` l i 
“The case has .been argued—and I think 

properly argued—upon the basis that the 

whole question turns npon whether this is a 


case in which the plaintiffs’ are entitled to 


the injunction which has .been granted to 
them, for if they are not sò entitled, then 


the declaration made in their, favour would. 
merely steps 


naturally go, as ‘they. were 
towards the relief of an injunotion. In my 
opinion, the plaintiffs are not entitled, tothis 
injanotion. The law is formulated for us in 


_ Chapter X of the Specific Relief Act; and, to- 
begin with, ib was incumbentupon the-plain-: 
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Harendra Narain Mitter, for the ` 
. Respondents. i 
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-tiffs to bring themselves within the con- 


_ . 7+ ditions prescribed in ti : 
Babu Biswa Nath Bose, for thé Appel- section 54 of that Act, 


Mr.- Mitter conceded. that his best chance of 
success was to rely on the provisions of 
clause (e). But, in “my opinion, clause (e) 
which prescribes as one of the conditions ene 
titling the plaintiffs to‘an injunction thatsuch 
relief 18 necessary to prevent a multiplicity 
of judicial proceedings, has no application 
for the. simple reason that there was no 
ground to, apprehend any such multiplicity 
The clause has application toa well now 
condition of affairs’ which is absolutely re 
mote from that with which we have to deal in 
this case. It ig not as though the plaintiffs 
here would have to- bring repeated suits or 
to make repeated applications or to taku 
proceedings for the purpose of establishing 
or safeguarding their rights or of prevent- 
ting the acquisition of rights by the defen- 
dant. If they are right-in their contention 
then should: the present defendant obtain 
possession, it will be- open to these plain- 
tiffs to bring such suit as they may think 
proper for the purpose of recovering pos- 
session. -It is unnecessary to consider the 
rest of section 54, though I would point ont 
that on the facts of this case it is impos- 


_ sible to say that the defendant has invaded 


ot threatened to invade the plaintiffs’ right 
to, or enjoyment of, any property. Further 
than that, section 56 appears to me also to 
constitute a manifest bar inthe way of the 
plaintiffs’ suit-—I say so notwithstanding 
the decision of the Madras High Court in 
Appu v. Raman (1). I feel, ‘ag Mr. Justice 
Markby did when in deciding Dhuronidhu's 
Case(2), he- said ab page 396: “It has already 
been found difficult enough to bring litigation 


in this country toa termination ; and, if 


we were to grant this injunction, Tam very 


, much afraid that advantage would be taken of 


the precedent to prolong litigation very much 


further”. , 


: In -my opinion, the plaintiffs have failed 
to establis -any right to bring this suit 
foran injunction ; -and I think the judg- 
‘ment of Mr. Justice Casperss wag erroneous 
Wa, therefore, reverse the decree of the lower 
appellate Court, and dismiss the suit with 
“costs throughout. -. i 

Doss, J.—TI agree; 

, o a Appeal allowed. 


2) 4 O. 380; 2 O, L. B, 283; 3 O. L. R. 421, 


T 
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KAMAL KAMINI DEBI v, H.T, 8. FORREST. 


CALCUTTA HIGH COURT. 
LETTERS PATENT Apprat No. 53 or 1909? 
May 3, 1910. 

Present: —Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Justice Doss. 
KAMAL KAMINI DEBI—P.taintiss— 
APPELLANT 
VEFES 


H.T. S. FORREST, Esquraer, CHAIRMAN 


or THE HOWRAH MUNICIPALITY —De- | 


FENDaNT— RESPONDENT. 

Issueas— Oase to be decided on ssaues— Where plaintiff's 
title was assumed case not to be dismissed-— Declaration 
— Damages. 

The defendant Municipality deeming it necessary 
to repair the bank of a tank, belonging to the 
plaintiff, had undertaken this repair and, theroforo, 
used the soil of a certain pathway of which the 
plaintiff claims to be the owner. The plaintiff 
gued for a declaration of her title to the 
land of the footway and for compensation The de- 
fence was, not that the pathway was vested in the de- 
fendant, but that what it ad was justified by its 
statutory powers. 

The first Court declared the plaintiff’s title and 
gave him a decree for one rnpee as damage Tho 
lower appellate Court confirmed the decree for dam- 
age, but made the declaration of the plaintiff’s title 
subject to a public right of way. 

On appeal to the High Court, Brett, J dismissod the 
‘nit on the ground that the pathway was a road and 
vested in the defendant: 

Held, that the case could only be decided on the 
issues on which tho parties went to trial, that on the 
issues ib was assumed that the plaintiff was entitled 
to the pathway, that, therefore, the suit could not be 
dismissed, and that the proper decree would be to 


confirm the decree for damage given by the. firat 


Court, without any declaration. 

Appeal. under section 17 of the Letters 
Patent from a decree of Mr. Justice Brett, 
dated March 16, 1909, passed in Second Àp- 
peals Nos. 2134 and 2390 of 1907, preferred 
from the decree of the District Judge of 
Hooghly, dated July 25, 1907, modifying 
that of the Munsif of Hows ali, dated Decem- 
ber 5,. 1906. 

Babus Dwarka Nath Chuckerbutty and 
Khettra Mohun Sen, tor the Appellant. 


Babus Mahendra Nath Roy and Krishna 
Prasad Sarbadhtkari, for the Respondent. 
Judgment. 

_ Jenkins, C, J —This appeal arises out ofa 
suit broughtfor a declaration of the plaintiff’s 
right and title to the land of a pathway 
and for a declaration tbat the- defendant 
Municipality has no pathway over that land, 
and hag no right to interfere with 
' that prthway in any way and for com- 
pensation. 
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What led to this. plaint was that the 
Municipality of Howrah, deeming it necessary 
to repair the bank of a tank belonging to 
the plaintiff within their jurisdiction, had, 
after giving the statutory notice required 
by the Bengal Municipal Act (III of 1884), 
undertaken this work ofrepair, and for the 
purpose of carrying it into effect had used the 
soil of the pathway to which the plaint refers 
and of which the plaintiff claims to be the 
owner. The Municipality’s defence, as formu- 


lated in its written statement, was, not that - 


the pathway was vested init, bat that what 
it did was justified by its statutory powers, 
and this plea is reiterated throughout the 
written statement. It is nota stray expres- 
sion but the refrain of the written statement 
is this ‘the Municipality was entitled to do.’ 
Fhusin the third paragraph it is alleged 
that the defendant Corporation having acted 
bona fide in the exercise of its statutory 
powers andin the discharge of its statutory 
duties and in no way in excess or in contra- 
vention of them, this Court has no jurisdic- 
tion to entertain this suit and again in para- 
graph 6 it is alleged that upon the plaintiff's 
own showing in the plaint the pathway men- 


tioned in the 3rd paragraph thereof comes 


under the purview of section 203 of the Ben- 
gal Municipal Act, whenever and as svon as 
ihe said pathway becomes dangerous to pas- 
sengers, whoever they may be, nor was 
this limited tone of defence extended by the 
issues raised before the Munosif, for when 
they come to be examined they really are 
issues based on the written statement. 
There is no snggestion in these issues, when 
fairly read, that the pathway was a road 


that had become vested in the Municipality, 


The learned Munsif, no doubt, refers to the 
user of the right, and the indication in his 
judgment is that the nse had been by the 
tenants of Babu Jogendra Nath Bose who was 
an adjoining owner.: Having regard to that 
user he comes to the conclusion as a fact 
that it did not make the disputed pathway 
a public pathway. In theview he took, he 
passed a decree in the plaintiff’s favour for 
one rupee, and also directed that the plaintiff’s 
title to the land be declared. An appeal 
was preferred which was heard by the Dis- 
trict Judge, and the whole of the trouble 
arises from the following expression to be 
found 1 in that judgment. The learned J udge 
says; there ig a very strong body of evi- 


\ 
| 


A 


i 
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dénce’ that there is a public right of way 
over. the land but that does not disprove the 


. presumption asto the plaintiff’s title.” What 


precisely the learned Judge meant by that, 
I do not feel sure, but at any rate 16 is only 
fair to him to assume that no argument such 
as was addressed tosMr. Justice Brett with 
success was advanced, becanse it is incredible 
that the Judge should have-come to the view 
he ‘did ‘and still- have- disregarded the pro- 
visions of section 30. The result of the hesr- 
ing in the lower appellate Court was that 
the debree for damages was confirmed but 
the declaration. of „the plaintiff's title. 
was stated to be subject to the public 
right of -way shown to existover the dis-. 
puted land. - 

On appeal to this Court, thecasecame before 
Mr. Justice Brett who considered that there 
was a finding of the learned Judge that the 
pathway, as to which this dispute has arisen, 


INDIAN OAshs: | 


< 


was a road within the meaning of the © 


Bengal Municipal Act of 1864, and that as 


such it became vested in and belonged to’ 


ihe Commissioner in-accordance with the 
provisions of section 30 of that Act. 


the. High Court.. From this decree of dis- 
missal the present appeal has been preferr- 
ed by the plaintiff: and if has been con- 


. tended before ns that. the learned Judge of 


this Court should not -huve "dismissed -the 
suit inasmuch as‘this involved’ the disposal 
of the suit ona point -that had never been 
raised in the written statement, and never 
had been put in issue between the parties, 
In my opinion, that contention 
founded. In order to establish that the 
public bave a right of way over any “road, 
street, square, court, alley, or passage,’ 

the words of clause 13 of section 6, 
obviously necessary that evidence directed 


fo that point. should be Jed and that the 


‘person against whom that evidence is direct- 
ed should have a tair opportunity of meet- 
ing it by evidence .on his gide. 
tion of that kind is not to be determined 
by reference to some casual expression in 
the evidence or in the judgment of the lower 


appellate Court, but can only de determined -. 


with propriety when the question involved 


-He 
‘ accordingly dismissed the suis with. costs, . ` 
- that decree being in effect the result of the 

two-appeals:that had been preferred to 


is well- >- 


ad 
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subject. That has not been done in this 
casg ; and if was wrong to dismiss the suit 
on that ground.. I think that the case 
could only be decided on the issues on 
which the parties went to trial. On those 
issues it was assumed; rightly or wrongly, 
ib is not for usto say, that the plaintiff 
was entitled to the pathway, and the 
Municipality’ s defence, was that it acted in 
exercise of their statutory rights. The 
only question then is what would be the 
correct decree to pass. In the circumstance 
I do not think that there should be any 
declaration. I think the proper decree will be 
to award the plaintiff the damages that 
were given him by the Coart of first instance 


'- and the lower appellate Court, that is to say, 


one rupee., 
The plaintiff must have his costs of tbe 
appeals in.the High Court. We make no 


. order as to the costs in the lower Court; 


Doss, J.—I agree. 
Appeal allowed. 


MADRAS HIGH COURT. 
SECOND Crvit APPEAL No. 1861 or 1908. 
-April 1, 1910. 

Present: :—Sir Ralph Benson, Judge and 
- Mr: Justice Ke iehnarwanii Iyer. 
PADMANABAYA AND OTHERS— 
APPELLANTS 
versus 


RANGA AND OTHER8—— RESPONDENTS. 
Landlord and tenant-——-Demal of landlord's title 
by tenant— Forfeiture— Election to determine tenant y— 


, Lease created before the Transfer of Property Act— 


Action for éjectment—Transfer of Property Act (IF of 
1882), 883. 2 (e), 111 (g), 112— Claim for rent coupled 
udh prayer for ejectment— Whether operates as 
acaicer of right to eject. 

In the case of leases, oreated prior to the coming 


. into forco of the Transfer of Property Act, where 


"to ure ` 
it 18” 


A ques- . 


has. been- put-in issue, at a time which en- - 


ables both sides | to a evidence on the 


a forfeiture has been incurred by the denial by the 
tenant of the Jandlord’s title or by breach of the con- 
ditions of the lease, it ig not necessary that the lessor 
should, prior to the action for ejectmant, do some 
act showing an intention to determine the lease. The 
institution of an action on the ground of forfeiture 
itself. amounts to the manifesting of the lessor’s 
intention to determine the tenancy. 

The principles of section 111 (g) of the Transfer 
of Property Act are not applicable to leases oxecuted 
before the Act. 

Vencatramana Bhatta v. Gundaraja, 31 M. 408; 4 
"M. L. T. 221 and Anandamoyee v. Lakhi Chandra 
Mitra, 83 O. 829; 8 0. L J. 274, not approved. 

Goodright v. Cater, 99 E. R 804 at p. 809, Frans v. 
Davis, 10 Ch. D. TAT at p. 763, 48 L. J. Oh. 223 ; 
39 L. T. 381; 27 W.R. 285 Jones v. Carter, 71 B, 
R. 800, at p. 807, Grimwood v. Moss, 7 O. P. 860, 


44% 
PADMANABAYA 0. RANGA, 


Clough v. London and North Western Railway Co, L. 
R 7 Ex 26 at p. 34; 41 L. J. Ex. 17; 27 L. T. 708; 20 
W. R 189; Serjeant v. Nash, Field and Co, (1903), 2 
K B. 304, 72 L. J. K. B. 630, 89; 89 L. T. 112, 19 T. 


L. R. 510, referred to. 


Where a leaso bas determined by the landlord’s — 


election to treat the leaso as at an end, tho claim 
for rent prosecuted along with a prayer for cj ectment 
ill not negative the landlord’s title to seek ejectment. 


Second appeal against the decreo of the 
District Court of South Canara, in Appeal 
Suit No. 167 of 1907, presented against the 


decree of the Court of the District Munsif- 


of Kundapar, in O. S. No. 486 of 1906. 

Judgment.--The suit is in eject- 
ment. ‘Ihe defendants are permanent lessees. 
They denied the title of the landlord, the 
plaintiff, by a notice dated the 28th August 
1905, before the institution of this suit. The 
District Judge held that the terme of this 
letter did not create a forfeiture. He was 
also of opinion that the lessor had done no act 
to show his intention to determine the lease 
and further that the forfeiture had been 
waived by the lessor suing for the rent sub. 
sequent to the date of the forfeiture. 

Dealing with the last question first, we 
observe that the prayer was for past and 
future profits and not for rent, though the 
rent previously fixed appears to have been 
taken as the measure of the annual profits. 
Bot apart from this, if the forfeiture had 
been incurred, we fail to see how the sait for 
rent could operate asa waiver. If section 
112 of the Transfer of Property Act applied, 
the snit in ejectment having been instituted, 
the secund proviso to that section would pre- 
vent waiver even from acceptazce of the rent. 
But the lease having been executed long 
before the Transfer of Property Act, the 
question is whether under the law in force 
before that Act that claim for rent in the 
action for ejectment could operate as a waiver. 
We are not aware of any sathority for hold- 
ing, where the lease had determined by the 
plaintiff's election to treat the lease as at an 
end, that the claim for rent prosecated’ along 


with a prayer for ejectment could negative - 
the plaintiff’s title to seek ejectment. 


Exhibit G. G. is the defendant's reply to 
the plaintiff's notice. It says- I do not 
enjoy any property under you. I am not 
liable to pay any rent whatever to you. I 
have never till now paid you any rent 
whatsvever” This certainly amounts to 
a claim of title in the defendants and 
would, therefore; work a forfeiture. In our 


™~ 


INDIAN CASES, 


sic 


opinion, it is not necessary that the denial of 
the landlord’s title should be accompanied by 


-an assertion in terms of the title of the 


defendant. If the landlord’s title be denied, 
it involves the assertion that the title is 
either in the defendant or some third person. 

The question remains whether the lessor 
had done some act showing his intention to 
determine the lease. As we have said al- 
ready, the Transfer of Property Act does not 
apply to this case. Section 2, clause (o). 
Clause (g) of section L11, therefore, has no 
application. But the principle of that clause 
has been applied in Venkatramanna Bhatta 
y, Gundaraia (1), to a lease executed before 
the Transfer of Property Act. In that case 
there was a mulgent lease of 1856. There 
was a clause for re-entry on failure to pay - 
rent on the due dates. On default in the 
payment of rent, the plaintiff sued for posses- 
sion and for arrears of rent. Following the 


` decision in Anandamoyee v. Lakhi Ohandra 


Mitra (2), this Court held that the plaintiff 
had shown no intention to avail himself af 
the forfeiture and determine the lease and 
that in consequence he was not entitled to 
obtain possession. This was a case in which 
the forfeiture might have been relieved 
against on the principle of section 114 of the 
Trausfer of Property Act. But the Court 
held that no forfeiture bad been incurred 
under section 111 clause (g). The decision 
in Anandamoyee v. Lakh: Ohandra Mitra (2), 
was one under the Transfer of Property Act, 
It does not appear to have been brought to 
the notice of the Court in Venkataramanna 
Bhatia v. Gundaraja (1) that the lease under 
consideration was not governed by the pro- 
visions of the Transfer of Property Act, 
having been executed in 1866. There was- 
consequently no discussion in the Madras 
case as to the principles applicable to an 
action in ejectment on the ground of forfei- 
ture of a tenancy created before the Act. We 
do not, therefore, feel bound to apply the 
principle of that decision to the present case. 

Clause (g) of section 111 provides that 
a forfeiture is incurred by a denial of fitle or 
by the breach of an express condition provid- 
ing for re-entry when in either case the 
lessor does an act showing his intention to 
determine the lease. The lease, therefore, 
is not determined by forfeiture befora the 


(1) 31 M. 403;4 M L. T. 224 
(2) 33 0. 829; 3 0. L. J. 274, 
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lessor has done an‘act showing his intention ' 


to determine the lease. “As no cause of action” 
‘ accrues to sue in ejectment before the lease 
has determined, it is impossible to treat the 


institution of the suit as itself the act neces: | 


sary-for determining the tehancy. But does 
this rule apply-to a lease not governed by 


the Transfer of Property Act. The forfeiture’ 


there was nət incurred by the breach of the 


condition or denial of title coupled with the ` 


act of signifying the intention to determine | 
the tenancy. It arose by the breach of the 
condition which provided for re-entry or by. 
the setting up by the tenant of a title in: 
himself or a third person. The tenant was 


not entitled to take advantage of his own . 
wrong and claim any. benefit from his own ` 


breach of a condition, but the landlord had 
the right of election- which was signified by 
re-entry or by the doing of some other . act 
showing an intention to put an end. to the 
tenancy.. ` But it was not necessary that this 
election should be anterior to the suit. The 
principles are well stated in Warvelle on 


‘Kjectment’ section 47, At Common Law, 


- however, the condition was not self-executing . 
bat required some action on the part of the 
grantor, evincing an intention on his part to > 
take advantage of the forfeiture, and, unless 
he was ‘actually i in possession, this was ` 
accomplished by a re-entry upon the - land 


conveyed. The earlier cases in this country” 
(the United States of America) follow the, 


Common lLaw-rule-and announce the doc- 


trine that re-entry for’ breach of a condition — 


subsequent ig necessary to defeat an estate 
of freehold which has once vested, and that 
a forfeiture cannot be effected merely by 
bringing an action for the recovery of pds- 
session Under this doctrine, it will be seen 
that ‘ejectment will not lie,until there has 


been an actual re-entry. But later statutory _ 


enactments, defining thecharacter oftheaction 
of ejectment and providing for the interests 


that shall be. sufficient to sustain it, ‘have’ 


' ‘materially altered the old rule by removing 
much of the reason which occasioned it, 
and itis no longer necessary that the Com- 
- mon Law-ceremony of a re-entry shall be 
performed asa condition, precedent to the 
prosecution of ‘an action to recover possession 
of lands affected by a forfeiture. In Good- 
right v. Oator (8), Lord’ Mansfield delivering 


the judgment of the Court e al 8 Benen 
(8) 09 BE. 204 at pe 809. 
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said: — “We have looked very particularly into 
“the cases for two hundred years back, and 
we find a great deal of contrariety on the 
question, whether an actual entry is neces- 
sary, in order to maintain an ejectment, on a 
clause of re-entry, for non-payment of rent, 
but, in the most distant period, the better 
opinion has been that itis not. An eject- 


_ment being a meré creature of the Court, 


framed for the purpose of bringing the right 


- to an examination, an actual entry can be of 


no service. But if an entry was unnecessary, 
the doing of some unequivocal act, which was 
equivalent to entry such as a demise of the 
premises to a new tenant or a new demise to 
a tenant or sub-tenant in possession, was 
deemed to be sufficient.” In William and 


_ Yates on ‘Ejectment’, page 68, the learned 


authors say:— Before the Common Law 
Procedure Act, 1852, the service of a declara- 
tion in ejectment was held to determine the 
lease. Since that act the bringing of an 
action of ejectment was held to be equivalent 
to an entry and to determine the term. And 
since the Judicature Acts, Fry, J. said that an 
action of „ejectment was equivalent to the old 
entry.” Evana v. Davis(4). In Jones y. Carter 
(5), Parke, B. delivering the judgment of 
the Court of Exchequer said: ‘We think that 
the bringing of an ejectment for a forfeiture 
atid serving it on the lessee in possession, must 


. be considered as the exercise of the lessor’s 


option to determine the lease’. There the 
lessor served on the lessee a declaration of 
ejectmeut for a forfeiture. In a suit for rent 
due and for breach of certain covenants, it 
was held that the service of the declaration 
operated as s` final election to determine the 
term though there had not been any judg- 
ment in the ejectment proceedings. In 
Grimwood v. Moss (6), where lessors brought 
ejéctment against the tenant onthe ground 
of forfeiture for breaches of covenants which 
provided for re-entry, it. was held that a dis- 
traint “for rent after commencement of the 
action and before trial did not operate as a 
waiver and the plaintiffs were entitled to 
judgment.. In Olough v. London and North 
‘Western Railway Uompany (7), dealing with a 


case of avoiding a transaction on the ground 
(4) 10 Oh. D. 747 at p. 763; 48 L. J. Ch. 228; 39 D. 
T, 881; 27 W. R. 285. 
_ (5) 71 B. R. 800 at p. 807. 
(6) 7 O. P. 860. 
(7) L. R.7 Ex. 26 at p. 84; 41 L. J. Bx, 17, 2 Ta’ 


= 


T. 708; 20 W. R. 189. 
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of frand, Mr. Justice Mellor, delivering the 
judgment of the Hxchequer Chamber, observ- 
ed: — The principle 1 is precisely the same as 
that on which itis held that the landlord may 
elect to avoid a lease and bring ejectment 
when his tenant has committed a forfeiture. 
If with knowledge of the forfeiture, by the 
receipt of rent or other unequivocal act, he 
shows his intention to treat the lease as sub- 
sisting, he has determined his election for 
ever and can no longer avoid the lease. On 
the other hand, if by bringing ejectment he 
unequivocally shows his intention to treat 
the lease as void, he has determined his elec- 
tion, and cannot .fterwards waive the for- 
feiture.” In Serjeant v. Nash, Field 5: Co.,(8), 
the Court of appeal held that the issue and 
service of the writ to recover possession of 
the premises operated as a final election by 
the lessor to determine the term. Tho prin- 
ciple of these cages rests upon the ground 
that the forfeiture is complete when the 
breach of the condition or the denial of the 
title occurs. But as itis left to the lessor’s 
option to take advantage of itor not, the 
election was not a condition precedent to the 
right ofaction, but the institution of the 
action was simply a mode of manifesting the 
election. The same principle has been ap- 
-plied in actions for relief on the avoidance of 
fraud as in Qlough v. London and North Woes- 
tern Railway Company (7) or where a revere 
sioner avoids a lease by a Hindu widow after 
her life-time; Bijoy Gopal Mukerji v. Krishna 
Mahtshi Debi (9). See Foa’s ‘Landlord and 
Tenant’, pages 322 and 656.. It will be clear, 
on the foregoing review of the anthorities 
that under the law applicable to leases before 
the Transfer of Property Act, the institution 
of the action on the ground of forfeiture 
would itself amount to the manifesting of the 
intention to determine the tenancy. The 
defendants in the present action are, there- 
fore, liable to be turned out of the property. 
There is a dispute as‘to the amount of rent 
which the defendants were liable to pay. The 
Courts below allowed cash rent at the rate of 
rupees twelve and a quarter per annum 
while the plaintiff claims fifteen, The lease 
deed provides for an annual rent of Rs. 15 


and sundry articles. The Courts below have 

(8) (1908) 2 K. B. 804; 72 L. J, K. B. 630, 89 L. T, 
1123:19 T. L R. 510. 

(9) 84 I. A. 87; 9 Bom. L.R 602; 11 C. W. N. 424) 
60. LJ 33,2 M L. T.1833; 17 M, L. J. 154, 4 A, L 
J. 820; 34 C. 329. 2 
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deducted Rs. 2-12-0 as -due to a mortgagee 


under a judgmert, Exhibit J. The plaintiff 
was no party to the suit of the mortgagee in 
1865 in which he was decreed two rupees and 
three quarters out of the rents payable by the 
defendants’ predecessor to the plaintiff’s pre- 
éecessor-in-interest. It is not stated that 


- the defendant has paid the mortgagee for the 


suit fasli. The plaintiff is, therefore, entitl- 
ed to recover the full rent provided for him 
under the lease. In reversal of the decrees 
of the Courts below, the plaintiff must have s 


decree for the properties sued for together >- 


with the profit claimed by him. ‘The defen- 
dants will pay the plaintiff's costs throughout. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
SECOND CIVvIL APPEAL No. 2007 or 1908. 
May 16, 1910. 

Present:—Mr. Justice Chatterjee and 
Mr. Justice Vincent. 

GOPAL ROY—Dersxpant No. L—APPELLANT 

| vergus 

RAM KISHEN THAKUR AND OTHERS 

—PLAINTIFFS—AND REMAINING DEFENDANTS 
— RESPONDENTS. 

Estates Partition Act (V of 1807 B. C.), a3. 64, 65— 
Principles to be used as guides to Civil Court— Garden 
in exclusive possession of one co-sharer falling into patti 
of another —Assessment of 1ent, 

Tho principles laud down- in the Estates Partition 
Act may, as far as they apply, be used as guides to 


the Civil Court in making a partition 

Janohee Bibee v. Lachman Pershad, 17 W. R. 187, 
followed. y 

Therefore, where a garden, m the exclusive posses- 
sion of defendants Nos 8 and4, fell co tho share of de- 


, fendant No. 1, the Civil Court may assess a fair rent 


upon tho same so that the defendants Nos. 3 and 4 
may continue to possess it as before paying the 
ront fixed to defendant No. 1. 


Appeal from-the decree of the 


versing that of the Munsif of that place, 
dated April 22, 1908. 


Babu Toon ae Nath Mukherjee, for the 
Appellant. 
Babu Monmatha Nath Mukherjee, for the 
Respondents. 


Judgment.—tThis appeal arises out 
of proceedings in effectuation of a ‘partition 
decreo. 


One of the plots No. 40 fell to the share of., 


the defendant No. 1. There is an orchard 
upon this plot. The defendants Nos. 3 and 4 
-elaimed to have been in possession of this 


t- 


District? 
Judge of Mozaffarpur, dated July 2, 1908, re- - 


+ 


Vol. \ 1l 


and equitable rent upon this plot so that 
they might continue to possess it as before, 
paying the rent fixed to the defendant No, l. 

-The first Court found that their possession 
was not made ont. The lower ‘appellate 


Court, however, upon the evidence, found- — 


that their exclasiva possession had been made 
ont. 

It appears from the record that this re 
sive possession was of a Jong duration and 


the only question is whether the Civil- Court - 


has any power to assess fair and equitable 
-rents upon any plots of land under circum- 
stances obtaining in this’ case. 

It is provided by sections 64 and 65 of the 


Estates Partition Act (V of 1897) that the | 


partitioning officer may assess a fair rent 


upon dwelling houses, gardens, etc., which had - 


baen in exclusive possession of one of the 
co-sharers, falling into the patit of another 
c)-sharer. It has been held, and we think pro- 
perly, that the principles laid down in the 
Batwara Act may, as far-as they apply, be 
used as guides to the Civil Court in making a 


partition: In the case of Janokee Bibee v. Luchs - 


man Pershad (1), Mr. Justice Loch and Mr. 
Justice Dwarka -Nath Mitra are reported to 
have said: “Now Regulation XLX of 1814 lays 
down rules by which partitionsof this kind can 
most conventently be carried outand we think 
that a Civil Court in éffecting a partition can 


take no better guide thanthe rules laid down 


in that law, as far as they are applicable , to 
the property sought to be partitioned.” 

We think in this case, under- the circum- 
stances proved by the evidence, that the 
lower appellate Court was justified in apply- 
ipg the principles of section 65 of the Estates 


Partition Act and we do not think there is any. 


reason to interfere with the decree of the - Lihat 
“Newas Khan(1) in which it has been held that 


lower appellate Court. 
The appeal is, - - therefore, dismissed with 
costs. 


, . Aod dismissed., 
-(1) 17 W.R 137. | a 
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orchard as their own and they’ applied to the 
officer making the partition for assessing a fair’ 
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CALCUTTA HIGH COURT. 
Sgconp rvit APPEAL No. 2140 or 1908. 


: May 11, 1910. 

Present:— Mr. pen Doss. , 
BIPIN BEHARY NANDAN-——PGAINTI EH 
— APPELLANT 
VETIUS 


JADU NATH CHATTERJI AND ANOTHER 


man NJAPENDANTA — RESPONDENTS. 
Boga Tenancy Act (VIII of 1885), 8. 161—B ncu m. 
brance—dAbsolute transfer of raiyati interest in portion 


of holding, whether encumbrance. 


_ Wherean‘abgolute transfer of the interest of a raiyate 
in a portion of the holding takes place, such transfer 
ia not, within the definition of the word “encum- 
brance”, in section 161 of the Bengal Tenancy Act, 
a limitation of the tenant’s interest, but a complete 
oxtinction of his interest in the portion transferred. 

Tomz-ud-din Khan v. Khola Newaz Khan, 11 C. I. 
J.16; 140. W. N. 229, 5 Ind. Cas. 116, followed. 


Appeal from the decree of the District 


.Judge of Nadia, dated June 12, 1908, revers- 


ing that of the Munsif of Mehorporo: dated 


February 15, 1908. 


Babu Benode Behary Mukherji, for the 


. Appellant. 


Judgment.— This appeal arises out of 
a suit by the plaintiff, as purchaserof an occu- 
pancy holding at a sale held by the landlord 
for arrears of rent due in respect thereof, to 
recover khas-possession of the holding. The 
defendants set up a durjote interest in the 
holding. The Court below has found as a 


‘fact that the defendants are purchasers of a 


portion of the holding under a private sale 
and not under ratyat?. The Court below 
has dismissed the suit being of opinion that 
the interest of the defendantsin the holding 
amounts to an encumbrance thereon, and 
that the plaintiff is not entitled to khas-posses- 
sion of the land unless he annuls the encum- 
brance under section 167 of the Bengal 
Tenancy Act. This isopposed to the ruling 
inthe case of Tomtz-ud-din Khan v. Khoda 


where an absolute transfer of the interest of a 
ratyati in a portión of the holding takes place, 
Buch transfer is not, within the definition of 
the word encumbrance”, in section 161 of the 
Bengal Tenancy Act, a limitation of the 
tenant’s interest but a complete extinction of 
his interest in the portion transferred. 

For these reasons, the appeal is decreed, the 
judgment of the Court below set aside and 
thé decree of the first Court restored. The 


- appellant i is entitled to his costs throughout. 


Appeal allowed, 
(1) 110. I. J. 16; 14 C.W.N, 229, 5 Tud. Cas. 116, 
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CALCUTTA HIGH COURT. 
Secoxp Civiu Appgat No. 2265 or 1908. 
May 6, 1910. 

Present: —Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Justice Doss.. 
AGARJAN BIBI AND ‘otirers—Derenpants 

Nos. 1 -—4— APPELLANTS 
CETEUS 
PAN AULLA AND OTAARS—PLAINTIKES 


-—— RESPOS DENIS. 

Occupancy joto—Purchase of lulf share—Suit for 
joint possession—Defence onthe ground of non-trans- 
ferability, whether allowable. 

The plaintiff purchased the half share of an occu- 
pancy holding from one of tw o brothers who held it, 
and sned for joint possession’ against the holders “of 
the other halt share, who contested tho anit on the 
ground that the jote was not transferable. lt was 
found that the jote was not transferable without tho 
Jandlord’s consent and that such consent was not 
givon: 

Held, that 16 wae open to the defendants to question 
the validity of the plaintiff's purchase and that the 
suit ought to be dismissed. 

Basarat Mandar v. Sabulla Mandal, 2 C.W.N. colxsix; 
Ambica Nath Acharjee v. Aditya Nath Moitra, 60, W. 
N. 624; dyenuddin Nasya v. Stish Chandra Banerjee, 
11 Ç. W. N. 76, Bagmuuddin Munshi v. Benga Sheikh, 
1 Ind. Cas. 114; 18 O. W. N. 630, distinguished. 


Appeal from the decree of the Sub-Judge 
of Tipperah, dated June 19,1908, modifying 
that of the Fourth Munsif of Comilla, dated 
May 18,1907. . 


Babu Harendra Narain Mitra, ' for the’ 


Appellants. 
‘Babu Sasadhar Roy, for the Respondents. 


J udgment.—Theplaintiff-respondents 
have brought this suit for the joint posses- 
sion of land. 

it has been found by the lower appellate 
Courts that this land was the ryott jote of two 
brothers, Jamal and Kamal, who were entitled 
tothe same in equal moieties. Jamal purported 
to transfer his 8 annas share to the plaintiff. 
Defendants Nos. lto 4, on Kamal’s death, suc- 
ceeded to his.8 annas, and they contest the 
plaintiff's -claim to joint possession on the 
ground that the ryott jote is. not transferable. 
The lower appellate Court, in reversal of the 
Court of first instance, has passed a decree in 
the plaintiffs’ favour for “possession in their 
purchased 8 annas share in the disputed land,” 
holding that the defendants Nos 1to4 had no 
right to plead the non-transferability of the 
holding. 

From this decree the defendants Nos. 1 to 4 
have appealed and the only point is 
whether it is open tothem to question the 


t 


validity of the plaintiffs’ transfer. 4 
It ig common ground that the jote was not 
transferable without the landlord’s cousent, 
and that there is no finding that such consent 
was given; but itis argued that the absence 
of this consentis of no consequence seeing 
that it is not the landlord -who: impugns 
the transfer. The question involved has been 
somewhat obscured in more-recent times and 
it will, therefore, be convenient to look into 
its history. As far back as Regulation VIL 
of 1799, mention i8 made of “a tenant having 


a right at occupancy only solong as a certain ~ 


rent. ... be paid without any right of 
property or r transferable possession; " (see sec- 
tion 15, clause 7); while -in Harington’ 8 
Aia TARI Volume III, p. 450 it-is said: “It is 
generally understood that the ryote by long 
occupancy acquire a_right of possession in the 
soil and are-not subject to be removed; but 
this right does not authorise them to sell or 
mortgage it; and it is so far distinct from a 
right of property.” 


In Musammat Hyat Bibi v. Sheikh Mies 
Ali (1), a ryot’s power of transfer came in 
question | and it was tbere said of the pur- 
chaser: “He bought as he thought something; 
the principle, caveat emptor, strictly applies, 
and it was for him to look to the certainty of 
getting a consideration for his purcbase- 
money. ‘I'he party whom he succeeded had 
no equivalent to offer, he had merely a right 
of occupancy so long as he paid his rents; 


‘failing to do so, either from inability or from 


unwillingness the possession returned to the 
proprietor, the contract being no longer 3 in 
force.” Such is the custom of the country, and 
none but the tenures referred toin Act I of 
1845, or in cases where a bonus has been, 
given, thereby creating in the 740! a right of 
property to that extent, are considered tenures 
transferable by ayot,” In 1867 it was de- 
cided by a Full Bench that there wiis 


nothing in section 6 of Act X of 1859, which |. 


shows that it was the intention of the Legis- 
lature io alter the nature of a jote and to con- 
vert a non-transferable jote into a transfer- 
able one merely because a yot, who held it 


‘for 12 years, had thereby gained a right -of 


occupancy; Aioodhia Persad v. Emambands 
Begam (2). 


(D S.D. A. (1855) 20. 
(2)7 W. R. 528; B, L. R. Supp- Vol, rai, 2 Tnd. 
Jur. (N. 8.) 192. . 
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In1874it was decided by another Fall 


Bench in Narendra” Narajan Roy v. Ishan 


Ohandra Sen’ (3) that an occupancy right Was > i 


- not"transferable.’’ “Sir Richard* Couch, 

reference to section 6 of Act VIII (B. 0.) of 
1869, remarked: “The ordinary construction 
of io words appears to me to ‘be that the 


right is.only in the person who has occupied. 


for 12 years and it was not intended to give 


any right of property that could be transfer- — 


red. ” Phear, J. condsidered thatthe right was 
“rather of the nature of a personal _privilege’ 
than a substantive proprietary right.’ Then 


there is the- authoritative statement of the’ 


Privy -Council, ia Chandrabati Koeri` v. 
/ Harington (4), that`a right of occupancy can- 
not be transferred. This view has since béen 
repeatedly recognized, [¢.g., Biram Ali Shain 
Shikdar v..Gopi Kanth Shaha(5); Durga Charan 
Mandal v; Kali Prosanna Sarkar(6): Sadagar 
Sircar v. Krishna Chandra Nath (7)], and its 
basis is that the right of occupancy is a right 
personal to the particular ratyat. 
connection if is instructive to -note the 
view expressed i in Tara Prosad Roy v. Surjo 


Kanto Acharjee (8), that even if thu semsndar 


‘consented to the transfer, the transferee 
would thereby merely acquire a new jote on 
the same terms as the original tenancy was 


held. [cf. Hyder Buksh v. Bhubindo Deh Cowar™ 


(9) ]. It. has, however, been held that a 
transferor cannot call 


way. [Bhagirath v. Sheikh Hufiz-ud-din (10)]. 

So far the positioni ig intelligible, thongh we 
refrain from expressing any opinion ás to the 
doctrine of estoppel as it can have no appli- 
ĉetion in this case. But, ithas been argued 
that it is only the Jandlord. that can question 
the validity of what purports to be a non- 
: transferable. holding. For this, reliance has 


been, placed:'on the statement ‘in ~ Basarat . 


` Mandal vy. Sabulla Mandal (11), that the 
` question of transferability was one that 
might be raised by the landlord,. bul ieoud 


8) 22 W. R. 22; 18 B. I. R. (F. B.) B74 ` 
een 88871814 27, | 
5) 24 0..855;.10. W. N. 8988. = 7 
(6) 28 C. 727; 3 O. W. N. 688. 
7) 28 0. 987; 8 O. W. N. 742. 
fa) 18 W. R. 15313 B. L. Ro 281 Note. 
9) 17 W. R. 179; ee ett NOs 
10) 4 C. W. N. 679. 7 
4 10) 4 6. N. celxxix. 
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In this. 


in question the 
validity ‘of his own transfer;, but this is. 
not “because the transfer is valid, but be-- 
cause ‘the doctrine of estoppel stands in his ~ 
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. not be legitimately raised by trespassers 
like the defendant in ‘that case. The ratio 


decidendi does not appear from so much of the 
judgment as has been reported, but an exami- 
nation of the record shows that the plaintiff 
in that case alleged dispossession. This 
implies that the plaintiff had been in posses- 
sion and his suit in fact was to recover 
This explains the dicision, and it 
thus becomes apparent that it was not the 
intention of the learned Judges to disregard 
the decision in Bhiram Alie case (5) which 


. was cited to them. 


Ambica Nath -Acharjee v. Aditya Nath 
Moitra (12) obviously turns on its own 
peculiar circumstances. The contest was as 
to which of two persons had the better claim 
to asum of money representing the balance 
of the proceeds of the sale ofa holding after 
the landlord’s claim had been satisfied. Ordi- 
narily this balance would be payable to the 
judgment debtor, but as be had parted with 


- his interest he made no claim, and in fact the 
. only claimants were the plaintiff and defend- 


ant, each of whom claimed to be a transferee 
of the judgment- debtor’s interest. In these 
circumstances, it was held that the question 
of transferability did not arise and the 
balance was awarded to the prior transferee. 
Obviously this case can have no bearing on 
the question now before as. When the facts 
in Ayen-ud-din Nasya v. Chandra Banerji 
(13) are examiņed, it will be seen that the 
decision turned où. the doctrine of estoppel as 
applied to a trahsferor and those who claim 
under him. 

Much has been made. of Samtr-ud-din 
Munshi v. Benga Shiekh (14). But in this 


. C888 dispossession was alleged and as the, 
„ learned Judges ‘merely remanded the case 
“for further findings by the lower Court, 
“there was. no actual decision of any point 


material to the determination of the present 
case. Itis, moreover, vlear that the learned 
Judges did not intend to go beyond the 


` cases of Basarai Mandal v. SabulluMandal(11), 


Abica Nath v. Aditya Nath (12) and Ayen- 
‘ud-din Nasya v. Shresh Ohandra Banerjee (13) 


~with each of which I have already dealt. 


' Baro Chandra Paddar v. Umesh Uhandra 


. Bhattacharjee (15) merely follows Ayenuddin 


Nasya v. Shrish Chandra Banerjee (1 3). 
(12) 6 C. W. N. 624 ° 
~ (13) 11 0. W. N. 76. 
(14) 13 0. W. N. 630; 1 Ind. Oas. ri 
(15) 140. W N 7l; 110. 1, J. 20, 5 Ind Oas 80. 


~ 
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MOHAMAD YAKUB t v. EMPEROR. > : 
lt is no answer to the decision in Bram 


‘Al’ s case (5) to say that the sale then called ` 
i “in question wasg in execution of a decree, for 


“af a sale by private contract would , validly 
pass a right of occupancy, then a gale i in exe- 
cution of a decree would equally pass it and 
vice versa, Diarka Nath Misser v, Harrish 


- Ohandra (16), the power of voluntary - trans-_ 
fer being the measure of the power of invo- `, 


luntary alienation. 
In this case there is no room for the TS 
'cationof the doctrine of estoppel, nor is 
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4 we 


Mr. Ross Alston, for the Applicants, ag 

The Gévernment- Advocate, for the Crown. 

_Order.—tThe applicants 4 
asidé in revision arorder of Th akur Hanuman 
Singh, Magistrate of the Ist Class, dated 


12th March 1910. By this order the Magis- - : 


irate bound over the fifteen applicants under 
section 107, Criminal Procedure Code. 
Applicants are Jolahas; resident of Baha- 
. durgunj in the Ghazipore District. The Ma- 
_ gistrate describes them in his order as the 
leading and more influential men” among the 


there any prior “possession on which. the- jolahas. 


- plaintiff can rely, so that the case ‘falls 
: within the general rule that a right of occa- 
` pancy cannot be transferred. 

“The decree of the Subordinate Judge should, 


. therefore, be reversed and that of the Munsif. 
_ restored with costs papag bon 


~ Appeal allowed. 
(16) 4 0. 926; 4 C. L. R. 190 


F: 
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CURIALINAL REYISION No. 157 or 1910.. 
May 4, 1910. 7 

Present: :—Mr. Justice Richarda and 

. Mr. Justice Tudball. © - . 

“MOHAMMAD YAKUB AND OTHERS=—- 
-7 APELICANTS z i 
VETEUS | 
EMPEROR— OPPOSITE Pia. 
Bi Criminal Procedure Code (Act F of 1898), s. 107— 


Cow-killing— Wrongful act that may occasion a breach 
of ‘the peace—-Mohammadanr, right of, to Aull cows in 
private place, 

_ To justify an order ander section- 107, Criminal 
Procedure Code, the Magistrate must believe that 
_ the person against whom he .makes the order ig 


. - about to cominit a breach of the peace or to dis- 


vl 


turb the pubho tianguihty,’ or to do some -wrong- 
ful act that may pronioly occasion a bréach of 


` «tho, peace. 


"Where somè members of Mohammadan’ Com- 
munity quietly and secretly killed cows in a mosque 


‘ and ina private house so that none of the Hindus 


‘came’ to know of it until,the matter was gome- 
how reported to-the Police. Held, that the Moham- 
- madans who killed the cows dia not do any such 


thing as would justify the Magistrate to bind them 
over under section 107, Criminal Procedure Code, 


- The Mohammadans were within their rights in killing, 


the cows in the manner in which they did. 


Shahbaz Khan v, Umrao Puri, 80 A. 181; 6 A. L.J. 


147, A. W. N. (1908) 64; 7 Cr: L. J.: 881, followed. 


Application for revision against an order. of 
Thakur: Hanuman Singh, Magistrate -of the 
Ist Class, dated the 12th of March, 1910, 


A 


~ 


We think it necessary to ‘state iie view of 
the-facts:we take, because such view may not 
be quite consistent with some passages in the 
order cf the learned ~Magistrate. Never- 
theless we think‘our view thereof is correct 


and that this clearly appears not only froma...” 
- perusal of the Police reports and evidence,- - 
-but also from the order of the’ Magistrate X 


himself, reading the latter as a whole. In 
the year 1893, the leaders of ‘the Moham- 
madans and Hindus assembled in Ghazipor 


“and came to an agreement that they would 
- mutually abstain as far as possible from doing 


. anything to hurt each other’s religious feelings. 
_ This most proper “understanding seems to 
‘have worked weil for a number of years.. In 
1908 at.the Bakr-Id, jolahas of Bahadurgunj 
began to assert their right to sacrifice cows, 


. probably, as the learned Magistrate Says, in. - 
retaliation to the ‘ ‘blowing of conch” by the. 


Hindus too near their. mosque. The ‘joint 
` Magistrate was on the spot and succeeded for 
the time being in ‘settling the. ‘matter. The 
_ principal men of the community signed an 
-undertaking not to kill cows. “This under- 
taking was not ‘comphed with and -certain 


persons were bound over to keep the pédce. 


In 1909 a suit was instituted by one Yakub 


` claiming on behalf of the jolahas a declaration. 
It is quite clear’ 


of their right to kill cows. 
that this suit was intended to be atest case 
and that every step was being taken “under 
professional advice. We think that this 


Was @ very proper proceeding and that each i : 
party. ought to have facilitated a full trial on 


the merits which would settle, once and for 
all, the Tights of the parties, ard whether, 
such rights -were being exercised i in a legal 
manner. . We fay no more as the case is said 
‘to be still pending. In tle Bakr-Id cf tke 
“present year, two cows were actually sacrificed 


quietly and secretly in-a mceque and a pri- © 


- {1910 


seek to. set 


” 


a 


“6. g., near a Hindu temple. 
“of a cow being taken out and paraded in the 


i 
TA 
it = 4 i W 
AL T vuy a 
EORR YAKUN v. EMPEROR, 


vate house. This was -at once reported = 
the persons” ‘concerned to the Police. The 
sacrifices -were carried out so qtietly.that the 


was made. After this the Magistrate took 
action and bound over the Mohammadang. 
` Two witnesses, a convicted dacoit and a peon, 
both Mnsalmans, gave evidence as to a cow's 
head being carried in public. Prior. to the 
sacrifices, the Mohammadans - had -given no 
hint of their intention to carry them ont. 
There was norioting. The Hindus became 


excited but the Magistrate calmed them down . 
and then proceeded to bind over the other 


gide.. He, on information, came to the con- 
clusion that the jolrhas were determined to 
sacrifica cows and that if they` were allowed 


~ to do 80, the-Hindus would resist and there 


would, in all probability, be a breach of the 
peace on future occasions. : 
We are quite satisfied that the Magistrate 


“had not the smallest ground for thinking 


that the jolahas (far less any ofthe appli- 
cants) were going to sacrifice cows in an 
improper manner. 
‘ manner unnecessarily offensive to the Hindus, 
As to the head 


atreet or thrown into a temple, ` we do not 
palieve one word of it. 
who depose toit are unworthy of any credit. 


If such a thing had happened, .there would . 


have been abundance of proper evidence and 


‘the culprit could have been dealt with under: 
: the Penal Code. 
was clearly made at the thant in connection ` 
with the test case and not for the purpose -of ~ 


The report of the sacrifice 


irritating, the Hindus who happened to be 
there. We are satisfied that the jolahas, 


e particularly the leading men among them, 
(and the Magistrate says that the applicants 


are. the leading men) - would, under the 
circumstances, have been most cartal to do 
notbing to prejudice their test case. No- 
thing could. be more prejadicial to the case 


than for the-Mohammadans to purposely and “ 
— unnecessarily insult and irritate the Hindas. .’ 
The question then is was the Magistrate: 
justified in, making the order against the 


applicants simply because he was- satisfied 


that they in conjunction. with their co-reli- ` 


gionists were determined to sacrificeand would 
sacrefice cows and that such sacrifice,-no matter 
how carried out, would so irritate the Hindus 


. that there- “would be a collision involving a 


"oy 


We mean by this, in a ' 


The two witnesses ` 
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serious breach of the peace. Gouna for the 


‘applicants contends that the jolahas were 
` within theirlegal rights, and thatif they were, 
Hindus did not. know of them until the report — 


it wasthe ‘leading and influential men” among 
the Hindus whoought to have been bound over, 


„and that, apart altogether from the logal 
‘aspect of the case, it was hardly equitable 


to bind over only one side. We think that 


. there is great force. in this criticism, The 


‘qnestion of the right of Muhammadans to 


“present” case. 


slaughter cows came before this Court in the 


case of Shahbaz Khan v. Umrao Puri (1). A 
Bench of this Court™held-that if is the legal 
right of every person to make such use of his 


_Otwn property as he may think fit provided 


that in so doing he does not cause real injory 
to others or offend against the law, eventhough 
he may thereby hurt the susceptibilities of 


‘others. At page 184 of the report, the Chief 


Justice says: “We may also say that it is in 
the highest degree desirable that the members 
of the different religious persuasions, who 
are to_be found in this country, should, in 
the observance of their religious ceremonies 
as well as in the exercise of their lawful 
rights, show respect for the feelings and 


-sentiments of those belonging to different 


persuasions, and avoid anything calculated to 
irritate the religious susceptibilities of any 
class of the community. But when a question 
in which the ordinary rights of property are 
involved comes before u3, we must, before we 
oan allow those rights to be infringed, en- 
deavour to findthe existence of some princirle 


_or rule of law Justifying a ruling that the 


wishes or susceptibilities of individuals can 
be: allowed to override such rights.’ We 


_entirely agree with these remarks and we 


think they apply with great force to the 
To justify an order under 
section 107 of the Criminal Procedure Code, 
the Magistrate must believe thut the person 
against whom he makes the order is abont to 
commit a breach ofthe peace or to disturb the 
public tranquility or to do some “wrongful” 
actthat may probably occasion-a breachof the 
peace. In our judgment there was no reason 
to believe that any of the applicants were 
about to do any of these things. If the 
order was intended (as we think it was) 
nbsolutely to prevent the applicants and 
their co-religionists from killing cows, the 
order was not justified and is illegal. The 


(1) 30 A. 181,5 A. L J. 147: A.W. N, (1908) G4; 
7 Or. L. J. 881, ; ; 
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Magistrate says: “to prevent them doing 
overt acta likely tocause a breach of the 
' peace etc., if seems to me necessary to bind 
the leading and more infinential men among 
‘them under section 107.” 
We allow the application and set aside 
the order. Bail bonds etc., will be discharged 
= Application allowed. 





ALLAHABAD HIGH COURT. 
Firer Civru AppeaL FROM ORDER No. 88 or 1909. 
May 4, 1910., 
Present:—Sir George Knox, Judge and’ 
Mr. Justice Karamat-Husain. ^, 
Lala ANANT PARSHAD AND ANOTHER—- 
i Daven Dants—A PPELLANTS 
versus 
Sri Maharajah PERBHU-NARAIN 
SINGH KASHI NARESH—PvaintirrF— 


RESPONDENT, 

Limitation Act (XV of 1877), Sch. IL, art. @0— 
‘Constructive knowledge of negligence of agent—Start of 
limitation. < 

‘A appointed B his Sajawal (agent) to` collect 
rent’ from his tenants on the condition that if any 
rent would become time-barred owmg to the 
negligence of B, it would be recovered from B person- 
ally. O stood surety for B Some rent fell in arrears 
and became barred by time through the negli- 
gence of B. A sued to recover the time-barred arrears 
of rent from B and ©: Held, that article 90 of Sche- 
„dule II of the Limitation Act, 1877, applied to the 


case, 

Held, further, that limitation began to run against 
B and O from the time when A got constructive 
notice of the negligence of B and that A mast bo 
. deemed to have constructive notice of B’s negligence 
when if was first reported to A’s office that some 
rent had become time-barred through Bs negligence. 


First appeal from the order of the 
District Judge of Benares, dated the 3rd of 
June 1909. 
| Mr, Surendra Nath Sen, 
lants. 

Mr. J. N. Ohoudhré (with him Mr. Gokul 
Prashad), for the Respondent. 

Judgment. —The point, which we 
have to determine in this appeal, is whether 
the claim brought by the respondent is or is 
not time-barred against the‘appellants. The 
respondent is the Maharajah of Benares.-The 
appellant No. L is one who upto the 19th 
September 1905 was one of the Sajawals ap- 
pointed by the Maharajah for collecting rants 
due from tenants; appellant No. 2 ia a person 
who stood surety for appellant No. 1 and 
contracted to pay any liability that might be 
lawfully due from appellant No? 1. Part of 
the contract between the respondent and 
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appellant No. 1 was to the effect that 
should it be found at any time that any 
sums due to the Maharajah had be- 
come time- barred owing “to the neglect 
of appellant No. 1, such sums shonld be 
recovered from him or appellant No. 2 as his 
surety. The plaintiff—the respondent here— 
in his plaint sets ont that a sum of Rs. 1.229 
odd wasduefrom tenants and had become time 
barred owing to negligence on the part of the 
defendant No.l and he prays that it may be 
recovered from the appellant No.1 or his 


-surety appellant No. 2. The defence set. up, 


tnier alia, was that the claim of the plaintiff 
had become time-barred and in support of 
this plea, art. 90 of Schedule IL of the Limit- 
ation Act XV of 1877 was cited. Itis com- 
mon ground of the parties, that art. 90 is the - 
article which applies to this case. The dis- 
pute is narrowed down as to the exact time 
from which the period of limitation should 
be deemed to have begun to run in the present 
The words of the 


case. — Act are - that 
time began to run from the date 
when the negligence cf the agent be- 


comes known to the plaintiff. In the plaint, 
the plaintiff sets out that his cause of action ` 
accrued either onthe date on which the 
appellant No. 1 resigned his office as agent 
for collecting rents, t.e., 19th September 1905, 
or, secondly, on the date on which the fact of 
the rents being time-barred came to the 
knowledge of the plaintiff, t.e, on the 25th 
March 1906. The learned District Judge 
held, however, that neither of these dates, nor 
the cricumstances represented by these dates, 
could afford any cause of action. He says: 
“from the evidence on the files it is obvious 
that the real cause of action was the fact: of ` 


_ the plaintiff being made aware on reliable in; 


formation and after sufficient enquiry thatthe 
loss of the time-barred rents was due to the 
negligence of the defendant No. 1.” “This 
knowledge” he continues “was conveyed fo 
the plaintiff by the report of one Lalji, which 
report is dated 2nd July 1908.” 


From tbe evidence on the record it appears ' 
that the fact that certain sums due from 
tenants were time-barred was reported ‘to 
the Office of the Maharajah of Benares by 
one Muushi Madan Gopal, under dates 10th 
March 1905 and 12th March 1905. Upon 
the jeporb- an order was passed that 
the arrears 'said by Madan Gopal'‘to be 
time-barred were to be at once realised from 
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“the Sajawal and if nof paid by ‘him, should ‘the appellants are concerned, to be time- 
be deducted from fees payable to him. Now barred: We might add that the view we 


on this report.to impress on the appellant No.“ 
. l:the necessity: for farther -energy in hia question of notice is dealt with, as for example 
`- work. and, with-w view. to be on the safer'side the Transfer of Property Act, section 3: but 


r 


' whilst it is: possible that the order was passed, take is in harmony with the view taken 


by ‘the legislature in other Acts where the 


if the matter went any, further, it also shows itis always safer to construe an Act by the 


‘that the news was conveyed io the responsi- 


` ble Officers of, the Maharajah that a con- 
“siderable. sum of .money: was .considered may be defined. When it is brought to the 


words contained in that Act and jg the 
General Clauses Act where the expressions 


to be. time-barred.. Unfortuna.ely there is knowledge of a creditor that a large sum of 


:any paper which shows- us exactly what 
‘followed upon these reports and which 
the learned Judge considers contained the 


- ‘reliableinfor mation upon whichthe Maharajah 


. was bound to take action. Seeing that, from 


< the very first the appellant No. 1 had set up 


the plea that the case against him was time- 
barred and also seeing ‘that the information 
as to what did take place was in the hands of 
the respondent, we hold that he should have 
produced it and the fact of this non-production 
tells against -him. From the 10th and 12th 
‘March 1905 up to 2nd July 1908 isa long 
lapse of time. - Had it been'shown to us that 
this long lapse of time was due to difficulties 
placed in the path of the respondent and his 
officials by the appellants, we might have 


taken. another’ view of the case bat as it 


stands unexplained, we feel ourselves bound 
‘to"hold that the respondent, even if he had. 
not actual information of ‘the negligence 


“of .appellant No. 1, must be held to have 


‘had. constructive notice of the same. In an 
office like the respondent’s, there was every 


facility of making an enquiry, every, likeli- : 


hood of attention being called to it and. of 


which sums, said by Madan Gopal to be time- 
‘barred, were: time-barred and owed this at- 
tribute to negligence on the part of the appsl- 
lant No: 1. 
that the Officials of the Maharajah are still 
playing with the matter and have not placed 
it beyond doubt, but suggest that on some 
points further enquiry is still called for, vide 
report of Lalji (2nd July 1908), it seems to 
BS that the. only safe conclusion is that from 


“the fact being placed beyond dispute as‘ to: 


te 


` not upon the. record, so far as we are aware, money isin imminent peril of being lost and 


that peril is said to be due to the negligence 
of the agent, it is but common sense to infer 
that the matter is brought to the notice of 
the creditor and that he has, if not actual, at 
any rate constructive notice of the same. 

For the above reasons we find that the 
claim as brought against the agent is time- 
barred. We allow the appeal, set aside the 
decree of the Court below and restore that 
of the Court of first instance. We do not 
think it a cage in which we should give the ap- 
pellants their costa. 7 


Appeal dia 





CALCUTTA HIGH COURT. 
Reautar Civie Apprats Nos. 73, $2, 83, 92, 97, 
100 anv 103 or 1907. 
May 3, 1910. 
Present:—-Mr. Justice Mookerjee and 
- . + Mr. Justice Teunon. 
`. RAGHU NATH DAS AND OTHERS 
T — APPELLANTS 
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COLLECTOR or DACCA—Resporpent. 

Land Acquisition Act (I of 1894), ss. 6 (1), 1e— 
Statutory sights, exercise of —Reference to Civil Court— 
Crrti Court not to determine legality of acgursttion— 
Market value of land— Mode of determination of market- 
value—Future utility to be estimated by prudent busi- 
ness calculation Kvidence—Prices realised at sales 


, of neighbouring lands—Taluation, methods of —Division 


When.we find on 2nd July 1908° 


into belis— Depths of belte—Front and back lands 
valuation of. f l i 

When-statutory 1ights of an exceptional character 
have been created, the conditions prescribed by the 
stalute for the exercise of such rights must be strict- 
ly fulfilled, and if an attempt is made at merely 


- nominal compliance with the provisions of the statute 
“in the exercise of such rights, the Courts are not 


whatevér cause it. may be, the Officers have. 
Bleni over, the matier. They had knowledge 


of the faot-so far back “as 10th March . 1905 
and haying left it alone, it is.‘they who are 
responsible; The; Court of.first instance 


e atte! a = * . 
was. tight in holding’ the claim, so far as. 
ie In kaa. 3 r 


L 


powerless to-afford relief to a person who is aggrieved 
by the adoption of guch a course, 

Luchmestar Bingh v. Chairman of Darbhanga Muni. 
erpality, 180. 99; 17 I. A. 90, BSaunby v. London Water 
Commuestoners, (1906) A. O. 110; 75 L. J. P. O. 25; 39 
L T. 648; 22 T. L. BR. 37: -Gaehuar of Baroda v. 
Gandhi, 30 L A. 60; 27 B. 844, relied on. - 

An investigation -into the legality of the acqnisi- 
tion of land does not fall within the scope of an en- 
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quiry initiated by a reference nndor section 18 of 


- the Land Acquisition Act. The questions which may 


be determined: by a Oourtupon a reference relate ` 
to valuation, tipportionment and other matters of a 


| like nature; ‘and itis not open to the Judge to go” 


behind the reference and to hold that the acquisition 


has been ultra vires. The object of a reference un- 


der section 18 of the Act, is to seoure the Judicial as- 
certainment of the value ‘of the property acquired, and 
other matters strictly-incidental thereto, and not to 
(letermine whether thé whole proceeding ‘before ‘tho 


INDIAN: CAREBs: 


Collector was bad, and tho award was illusory as fh. 


fraud upon the Act and an evasion. thoreof, by merely 
nominal compliance with its provisions. Ezra v. Bec- 


retary of State, 80 C. 86 at p. 81, relied upon. Shyam ` 


Chunder v. Secretary of State, 35 0. 625, 70. L.J. 


445; 12 C. W. N. 569 and Gajendra Saha v. Secretary 


of State, 8 0. L.J. 89, distinguished. 

To determine tho market-value of land one has to 
find out the prico which would be obtainable in the 
market for the concrete parcel of land with its parti- 


| cular advantages and its partioular drawbacks, both. 


‘nlvantages and drawbacks to be estimated rather with 


reference to commercial valne than with reforence to - 


‘any abstract legal rights; that is, the future utility” 


must be estimated by prudent business’ calculation 


' and not by mere speculation ang impracticablo rms 


`> agination. 


. Bombay Improvement Frust v, ‘Jalbhoy 33 B. 483; 


‘ 11 Bom. L. R. 674; 8 Ind. Cas. 757; Rajendia Nath v. 
` Secretary of State, 82 O. 843, and Fink v, Secretary of 


< State, 34 O. 599, rolied on. 


When evidence is adduced of prices ‘realised at 
gales of neighbouring lands, it is not possible to 
obtain instances precisely parallel, in all their oir- 


 erunatances, to the particular , land acquired; dif- 


erences, small or great, exist in various conditions, and 
what precise allowance should be made for these 


- differences is not a matter which oan be.reduced to 


any hard and fast rule. At,tho same time the in- 
stances prodnoed must relate to lands which on ‘the. 


‘ .qholo have the same conditions of PN and BANA; 


tion as the land acquired. 


Trustees v, Karaandar, 33 B. 28, 10 Bom. L. R. 688, 
1 Ind. Ods. 481; referred to. n 

To arrive ab a- fairly correct válnation, recourse 
should be had to two or more of the known methods 


tot valuation, amongst which inay be mentioned, first,’ 


the price paid in recent bona fide transactions- of 


` transfers òf portions of the property acquired or of ` 


adjoining lands possessing similar advantages, and, 
secondly, Capitalization at a certain. number of years’ 
purchase of thd actnally or immedintely prospective 
profit from the lands acquired, = - 


.Harteh Chinder v. Secretary of State, 11 C. W. N, 


- 875, and Alau Hug v. Secretary of Btate, 8 Ind. Oas. 
277, 11 0. Lew. $88, followed. 


The,mode of valuation by division into belts is 


{1910 
iid and it cannot be taken as an’ inflexible 
rule, that back land is worth half the front land. 


Governmént of Bombay yY. Karim Tar Muhomed, 38- 


B. 325, ; 10 Bom. L. R. 660; 3 Ind. Cas. 273, followed. 
Appeals from the decrees of the District 
Judge of Dacca, dated December 10, 1903.: 


Babus Bassant Coomar Bose, Jogesh Chandra -- 


Roy, Harendra Nurain Mitra, Upendra Lal 
Hoy, 
Chandra Guha, for the Appellants. 

Mr, A. Ohowdhury Counsel and Babas Ram 
Charan Metra, Senior Government Pleader. 
and Sris Chandra Chowdhury, Junior Govern- 
ment Pleader, for the Respondent. : 

‘Judgment.—Theseappéalsdre direct- 
ed against awards made under the Land Atqui- 


‘sition Act, in respect of lands acquired by the 


Government of Eastern Bengal and Assam, 


for extension of the compound of St. Gregory’ a 


School in the town of Dacca. The total area 
‘acquired measures four bighas three coftahs - 
and.18 dhurs; for tlie major portion the Col- 
lector made his award.at the rate of Rs. 1,200 
per bigha, for part of the land, aono 


in one of these cases, the. Collector allowed: 


; second on the merits. 


= 


` artificial and does not always afford a reliable guide 
~to the ascertainment of the market-value. - 


+ 


Secretary of State y, Indian General Sieam Naviga- : 
tion Oo., 36 O. 967; 4 Ind. Cas, 448; 10 C. L. J. 281; 14 ` 
0. W. N. 134, followed. 

If the mode of valuation by -devision into belts 
igs adopted, 


-depth of ihe belts assumed more or less arbitrarily. 


No hard.and fast rule can be laid down as to the 


í proportion betewen, the value of front-land and back, 


7 
~ 


a great dea} will depend upon the . 


Rs. 2,550 inclusive of buildings ‘thereon.- 
The claimants were dissatisfied with the 
award, and obtained references to the Special 
J idge, under section 18 of the Land Acquisi- 
tion Act. Before the Special Judge it ap- 
pears'to have been contended, first, that the 
acquisition-proceedings were illegal, and, 


” 


secondly, that the amount awarded was- too - 


low. The Special Judge declined to enter- 
tain the first objection- and overruled the 
In this view r he- sub- 
stantially’ affirmed the award of the Collector., 


The claimants have, now appealed to this 


Court, and on their behalf; the -decision of 
‘the Land Acquisition Judge has beén assailed 
on two grounds, namely, first, that the acquist 
‘‘tion was illegal ~as it was made in nominal 
compliance with the. Act, for purposes nob 
contemplated by the law; and, secondly, thab 
the valuation of the land and the buildings, — 
has been made on- erroneous principles and 
was contrary to the weight of the evidence on * 
the record, ~ g 
In-support of the first of these ce ne 
it has been argued thab under section 6, sub- 
section 1 of the Land Acquisition ` ‘Act? the 
Local Government is not competent to make 


a declaration that ‘land is needed for a` 


public purpose, unless the compensation to` 
be awarded for such property, is.to be 
paid wholly or partly ont of public “revennes 


te 


= 
~ 
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or some fund -controlled or mansged by A 
local authority. With reference to- this 
provision, -it-has been conténded, that, as. 
‘admitted by the manager of the School, 
the Mission will have to pay” the “amount 
of thé award, and no part of the com pensa- 
tion is tasbe. paid ont of public revennes or 
` of some fund controlled or managed bya 
local authority, and that consequently the 
‘declaration for acquisition of the land was 
ulira vires. In answerto this contention, it 
has been argued by the learned Counsel for 
the respondent, first, that the direction cdn- 
tained in section 6, sub-section 1, is -merely 
for the guidancé of the Local Government, 
‘and does not entitle the owner of the pro- 
perty, even if such direction is contravened, 
to call in questivn the validity of the acquisi- 
tion in a Civil Court ; and, secondly, that the 
question of the lepalityor the acquisition does 
not, ab any rate, arise for consideration upon 
a reference. made under section 18 of the 
Land Acquisition Act. In so far as the first 
of the answers suggested by. the learned 
counsel for the respondents is concerned, it 
is, in our opinion, too broadly forraulated, 
The contention is opposed to the elementary 
principle that when statutory rights of 
‘an exceptional character have been created, 


the conditions préscribed by the statute for-. 
. the exercise of such rights must be strictly 


fulfilled, and if an attempt is made at merely 
nominal. compliancé with the provisions of 
‘the statute in the exercise of such rights, 
the Courts are-not powerless to afford relief 
to a person who is aggrieved by the adoption 
of such a course. This doctrine has been 
recognised by the Judicial Committee in the 
cases of Juchmeswar Singh v. Chairman of 

Darbhanga Municipality (1); Seunby v. London 
- Water. Commissioners (2), and Gackwar of 
Baroda vi “Gandhi (3), and in other cases re~ 
viewed by this Court i in Rameitvar Singh v. 
: Secretary ‘of State (4). Jt is not necessary, 
however, to examine this point in further de- 
-tail, because, in our opinion, the second argu- 
ment advanced on behalf. of the respondent 
furnishes a conclosive answer to the conten- 
tion of the appellants. The scope -of the 
reference made at the instance of a claimant 

(1) 18 0. 99;- 17 I. A. 90. 

(2) (1908) A. O 110; 75-L. J. P. C. 25; 983 L.T, 
643 ; 23 T. L. R. 87. 


(8) 30 I, A760; 27 B. 844, 
(4) 840. 470; 6 O L, J. 689; 11 0. W. N. 358. 


ate 
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under séction 18 of the Land Acquisition Act 


“ig of a. limited character. Itis clear 
from section. 18 and other sections 
‘which - follow it that the question 


of legality of the acquisition was never in- 
tended by the Legislature to form the sub- 
ject of enquiry by the Land Acquisition 
Judge. The questions which may be deter- 
‘mined by the Court upon the reference relate 
to valuation, to apportionment and to other 
matters of a like nature. Itis not open to the 
Judge to go behind the reference as it were, 


. and to hold that the acquisition has been 


ulira vires; Section 26 clearly contemplates 
that the award shall always specify the 
mount determined under section 23. This, 
however, may clearly become impossible, 
if it is permissible to the Judge to examine 
the validity of the acquisition, and to refuse 
compensation on the ground that the land in 
dispute should never have been acquired. 
The view we take is supported, to some ex- 


` tent, by the decision of this Court in the 


casg of Ezra v. Secretary of State (5), which 
was subsequently affirmed by their Lordships 
-of- the’ “jadicial Committee in Esra v. 
Secretary of State (6). The object of the re- 
ference under section 13 of the Act, is to 
secure the judicial ascertainment of the 
value of the property acquired, and other 
mattérs strictly incidental thereto, and not 
to determine whether the whole proceeding 
before the Collector was bad, and the award 
was illusory as a fraud upon Tha Act and an 
evasion thereof, by merely nominal com- 
‘pliance with its provisions. But it has been 

argued by the learned Vakil for the appellants 
that this view is opposed to that taken in 
the casés of Shyam Chunder v. Secretary of 
State (7) and Gajendra Sahu v. Secretary of 
State (8). These cases, however, are clearly 


= distinguishable, but we may add that if they 


were precisely in point, the question would 
require ¢consideration whether the * matter 
ought not to be referred to a Full Bench for 
‘decision. In the first of these cases, upon 
reference made under section 18, this Court 
‘appears to have held that the property ac- 
quired, namely, fishery rights, was not land 
within the meaning of the Act, and that 


(5 30 C. 86 at p. 81. 
6) 32 0. 605; 2 A. L J.771;9C. W. N. 454; 10. 
L. J- 22737 R. 422 


Bom. L, 
~ (7) 850. 525,7 0. L. J. 445; 12 C. wW, N, 569- 
- (8) 8 0. L. J. 39. 
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consequently the Civil Court might set aside 
the references by the Collector on the ground 
that ib was ccntrary to the provisions’ of the 
' Act.. In the second case, it was ruled that 
when the land actually taken up by Govern- 
ment is different from that mentioned in the 
_ declaration issued under the Act, the pro- 
ceedings of the Collector are void and there 
can be no valid reference to the Civil Court. 
_ Jt will be observed that in these cases, even 
if they are assumed to have been correctly 
decided, the property, which was nominally 
nequired under statutory provisions, either 
could never have been acquired at all, or 
was different from the property in respect 
_of which proceedings had been taken. The 
cases, threfore, cannot be deemed as directly 
in point. Reference was also made to the 
case of Administrator General v. Land Acquist- 
tion Collector (9), in which it was ruled that 
if a. Collector rejects an application for a 
reference to the Civil Court under section 18, 
sub-section 1, he must be deemed to act 
judicially, and. his order is subject to revi- 
-sion by this Court. This principle has ob- 
viously no bearing upon the matter now 'in 
controversy before ur., The decision cannot 
be treated as an authority for the proposi- 
tion that an investigation into the legality 
of the acquisition falls within the scope of an 
enquiry initiated by a reference under sec- 
tion 18. We must consequently hold that 
the first ground urged on behalf of the ap- 
pellants cannot be sustained, and that the 
Court below properly declined: to determine 
whether the declaration under section 6 was 
ultra vires or not. 
In support of the second ground urged on 
_ behalf of the appellants, it has been contend- 
ed that the learned Special Judge ought not 
‘to have determined the market-value of the 
lands acquired solely on the basis of the pre- 
sent income derived from them but he 
should hayerelied upon numerous instances of 
sales of adjoining lands similarly situated ; 
and made some allowance for the prospective 
rise in value of the lands. It has further 
been argued that the structures on the ac- 
quired land have been valued at too low a 
figure. As already stated, the learned 
Special Judge has valued the major portion 
of the land acqnired at the rate of Rs. 1,200 
a Ligia, onthe basis of the _present rental, 
and in one case he has awarded Rs. 2,550, 
(9) 12 0, W, N. 241, 
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“a stable. 
-seqoired, itis obvious that the third block 
has to be considered separately from the re- ~~ 
Tt has a good -frontage ~ 


[1910 


for the land and the buildings Phonan: So 
far as this particular case is concerned, as 
the learned Special Judge points ont, 
valuation of the structures, as made by an 
Assistant Engineer of the Public Works De- 
partment, is accepted, thé market-valne of 
land works ont at about Rs. 5,000 per bigha. 
Tt has been contended by the lenned Vakil 
for the appellants that if the land in this 
particnlar case, is worth Rs. 5,000 a bigha, 
the remainder.of the land is worth consider- 
ably more than Rs. 1,200 a bigha, 
though admittedly it is back-land. Before 
we examine the validity of these contentions, 
it-is necessary to describe briefly the aitua- 
tion of the land. The total area acquired 
has been divided into four blocks, of which 


-the third block: has frontage on what is 


called the Lakshi Bazar Road or the Muni- 
cipal Office Street. This block is of square 
shape, and each side measures approximately 
66 feet. Part of it is covered by‘ structures, 
and one portion, it is suggested, is land 
formed by. filling up a tank which existed 
about twenty years ago. The first block, which 
hes towards the south and south-east of the 
third block, is more or less oblong in shape. 
A. good portion of it is filled-up tank, and 
part of the tank was in existence, when the 


land was acquired. There is only one pucca 
structure on ‘the land which was covered 


mainly with huts. The priucipal means of 
access to this block from the public thorough- 
fare, was by a vary narrow lane to the west, 
running north and south and meeting. the 
Municipal Office Street at the north-west 
corner of the third block. There was also 


access to Lakshi Bazar Lane, towards the 4 


east, by means of narrow lane on the 
south running east and west. The second and 
fourth blocks are further south, and lie 
mainly towards the south-west of the first 
block. This plot is divided by a lane into two 


portions ; in fact, this is the lane which runs 


south of -the first block, and meets the 
Lakshi Bazar Lane. On the second block 
there was apparently no pucca structure, 
while on the fourth block there was a privy and 
From this description of the land 


mainder ofthe land. 
on the Municipal Office Street and tha length 


of that frontage is about equal to the depth of l 


the plot, The three other blocks could be 


if the. 
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reached fon the Municipal Office Street and., 
Lakshi Bazar Lane, by means of very narrow, 


passages and were apparently fit for use only 
as bustee land.“ It was suggested, however, 
on behalf of the appellants, that as towards 
the North and, East of the first block, the 


! claimants had other lands they might easily 
have ‘opened out different roads across those . 


lands so-as ‘to enable them to use the first 
block*as & building site, and the land, should, 
therefore, be valued as such, - In support of. 
this proposition, reference bis been.made to 


the case of In re Munji Khetsey (10) and | 
the’ later decisions of the Bombay High Court . 


[Government v. Te (11), In re Sorab (192), 
In re- Dorabjs (13), Trustees v. Karsandas 


land acquired ` should be 
necessarily according to its present, disposi- 
tion, but laid ont in the most Jucrative and 
advantageous way in which the owner could 
dispose of it. It ib not’. necessary for us, 
however, to deal with this aspect of the 
case at any ` very great length, because the 
evidence to show the possible user of the 
land acquired’ as. “a building site, is of the 
vaguest description.. It is clear that the 
lands towards the north and the east of the 


first ‘block‘are used for other purposes and .. 


there are shops on those lands which would 
have- to. be disturbed if not removed al- 
together, ifthe first block is to be opened 
- out for use as a building site. We are further 
“mot satisfied, having regard to the surround- 
ings of the land acquired, and to the fact 
that part of the land, at any. rate, is a filled- 
up tank, that it could be profitably used as a 
“ building-site. As -observed in the case of 
' Bombay Improvement Trust v. Jalbhoy, (18), 

to determine the market-value of the land, 
| one has to find out the price which would be 
obtainable in the market for the concrete 
parcel of land with its particular advantages 
and its particular drawbacks, both advantages 
and drawbacks to be estimated rather with 
reference to commercial value than with re- 
ference to-any abstract legal rights. In other 


words, ás explainined in the case of Rajendra. 


(10) 15 B. 279. ` 

11) 9 Bom L. R. 90. 

12) 10. Bom. L, R. 698. f > 
(13) 10. Bom. L. R. 675. ' u 
14) 3816+28; 10 Bom L. R. 686, 1 Ind: Cas. 481. 
ey 10 Bam. Ii. BR. 701 


(18). 88 B-483; 11 Bom. L. R, 674; 8-Ind, Gas, TET. 
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Nath dn of State (17), and Fink v. 
Secretary of State (18), the future utility must 
be estimated by prudent business calculation, 
and not by mere speculation and impracticable 
imagination. The evidence, in the-case before 
us, 18 wholly insufficient to show that the 
lands acquired could have been used as build- 
ing site; there is nothing to show that if any 


„speculator had erected buildings on the site, 


there would have been any demand for such 
buildings in. the locality; there is also no 
evidence to show what would have been the 
cost of erection of ‘such buildings, and what 
profit might have been realised by any such 
hypothetical development. Indeed, as 


_ explained in the case of Government of Bom- 
(14), and In re Dhanjibhat (15)],. in which it . 


has been rajed that the market-value of the. 
determined, not . 


bay v. Merwanjt Auncherji (19), which re- 
‘versed the decision in Inu re Nerwanji (20), 9 
hypothetical building-scheme, considered as 


, the basis of market. value, affords generally 
, evidence of a remote, speculative and con- 


jectural character, and the learned Special 
Judge acted properly when on the incon- 


. clusive evidence before him, he declined to 


take into consideration the sapposdd possi- 


bility of. user of the land acquired as a 


building-site. His judgment, however, is 
open to criticism from two points of view, 
namely, first, that he has not attached 
sufficient importance to the evidence of 


.matket-value of similar lands in the locality ; 
_ and, secondly, that he has made no allowands 
: for possible increase, in the immediate future, 
. of the rental derived at present from the 


land acquired. We shall now proceed tə 
examine the evidence from these two points 
of view, 

` In so far as the market-valne of lands in 
the neighbourhood is concerned, the claim- 
ants rely upon instances of transfers as also 
upon awards made underthe Land Acquisition 
Evidence of this class has to be soruti- 
nized with great care. -No ‘doubt, as observ- 
ed in the case of Trustees v. R aranda (14), 
when‘ evidence.is adduced of prices realised 
ib is not 
possible to obtain instances precisely parallel, 
in all their ciroumstances, to the particular 


Jand acquired; differences, small or great, 


exist in various conditions, and what precise 
allowance shonld be made for these differences 
(17) 82 Cy 843, 
(18) 34 C. 599. 
(19) 10 Bom. L. B. 907. 
(20) 9 Bom. L. R, 1382; 
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is not a matter which can be reduced to any ` ed at from Rs. 7,000 to’ Rs. 8,000, per bigha 
hard and fast rale. At the same time the and fora very small portion, less than’ three 
. instances produced mustrelate to lands which, ` -cottahs, which was distinctly inferior, ‘to the - 


~ 


Ead 


[1916 


~ was” 8 


on, the whole, have the same conditions of 


quality and situation as the land acquired. _ 
. made, not mérely apon the then existing 


_ Let us briefly examine the evidence from this 
point of view. : The claimants rely upon a 
transfer effected on the 19th July. 1882, 


. (Exhibit 5) which -gives a‘rate of Rs. 7,200, ` 


per bigha. The same land: was transferred 
again.on the 19th August 1901, for a price 
which works 


small area, and. though about eighty feet dis- 
tant from the acguired land, adjoined Lakshi 
Bazar Lane; but the instance is valuable as 


it affords some evidence that land in the. 


locality increased in value in recent years, 
an inference which is -supported’ by the 


oral evidence- adduced on the side of the. 


respondent. Reliance is next placed upon 
‘two transfera (Exhibit 4 and Exhibit 3), 
effected on the 28th May 1891 and 31st 
January 1892: The area in each case was 


_ very small, and the advantage due to road 
frontage was distinctly greater in each case.” 


These transfers indicate na value-in one case 
of Rs. 6,400, a bigha and in the other cf 
Rs. 11,600. Three other transfers are also 
proved ‘(Exhibits 2,8 and 1.). These took 
place on the 7th . February 1900, 26th 
February 1901]1,.and 19th May 1902. The 
‘area in each case was comparatively small; 
the largest areg, that. in the second instance, 
} cottahs; the rates deducible are 
“Rs. 7,140, Rs. 9,200 and Rs. 5,760. 
- other. instances of -transfers proved are not of 

_much value, as they relate to lands situated 
in Kalka Bazar and Roy Sahib’s Bazar, where 
entirely different conditions prevail. IJt'has 
been argued, however, on behalf of the claim- 
ants, that even if the evidence is limited 
to instances.of sales of land in the neighbour- 
- hood of the property acquired, they show 
- conclusively that the rate of Rs. 5,000, ac- 
cepted by the Special Judge in respect of 
' the third block, is too low. In our opinion, 
there-is some force in this connection, which 
is strengthened by an examination of the 
award, made under the Land Acquisition 
Act, for land acquired for the- Municipal 
Office (Exhibit 16). That land was acquired 
towards the end of 1902, and covered an area 
of more than 2 bighas. For-the major por- 
tion of the land, the market-value was assess- 


out a rate of Ra, 14,400, 
(Exhibit 6.). The land, however, was of very - 


The | 


remainder of the land acquired, a rate of 
Rs. 4,000, was allowed. The valuation was 


rental, but also upon the market-value of 
lands in the neighbourhood as indicated by ` 
recent transfers. The Special, Judge, on. 
that occasion, increased the award. of the 
Collector substantially, and though an appeal 
was preferred to this Court against. the 
award of the Judge by the Secretary vf State,- 
the appeal was subsequently withdrawn. - 
Reference may also be made to another 
parcel of land -acquired towards, the.end of ‘ 
1904, for the Telegraph Office, in the vicini- 
ty of the Monicipal-lands: for- tliat land, 
the market-value was assessed at Rs. 7,000, 
a bigha,. In our opinion, the evidence afford- 
ed by-the transfers of land in the neighboaur- 


hood’ of the lands acquired, tends to the cone” 


clusion that the market-value ought to be’ 
assessed at-Rs. 7,000 in respect of the third 
block which has a good frontage on the Muni- ° 
cipal Office Street. . l = 
In so far-as reliance is placed,-on behalf 
of the~Secretary of State, upon the present 
Income derived from the land, acquired as the . 
basis for determination of. the market-value, | 


‘the claimants contend that the judgment of. 
i the Special Judge is open to legitimate 
criticism on the ground that he has assumed ~ 


that the: rental has reached its maximum 
limit. Their contention in substance is that 
the” present disposition of the land ought .- 


“not to have been taken as conclusive, and 


some allowance ought to have been made for 
possibl future utility not based oñ’ con- ` 
jectural grounds, but estimated by prudemnt 5 


business calculation. There is, in our 


- opinion, considerable force in this contention,- 


which is supported by the case of Alaul 
Hug v. Secretary of State (21), where allowance ` 
was made for prospective rise in rental. The 
same view was taken in the case of Harish 
Ohander y. Secretary of State (22), where -it a 


-was pointed out that to.arrive at fairly correct 


valuation, recourse should be had io two ‘or 
more of the known methods of valuation, 
amongst which were mentioned,. first, the . 
Dries paid Toi bona fide transactions . ` 
of transfers of- 1 
(21 110. Bed. 0b 3 tad Gree NE dice 
(22) 110. W. N. 875, 
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quired or of adjoining lands possessing similar. 


advantages, and, secondly, capitalization at a 
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bay v. Karim Tar ‘Mahomed (24), that it can 


- not be taken as an inflexible rule, that back- 


certain number of years’ purchase of the. 


actually or iminediately' prospective profit 
from the lands acquired. From the evidence 
asa whole, therefore, and bearing in mind 
the date of: the declaration, we come to the 
conclusion that the third block should be 
valaed at Rs. 7,600 a b'gha. 
that we are not unmindful that there is a 
suggestion in the evidence that a very small 
` portion - 
this block might, ab one time, have formed 
the north-west -corner of the tank which 
crvered a good portion of the firat block. 
The evidence on this point, however, is of a 
somewhat illusory charactor. If the third 
block is a square plot and each side of it 
-measures about sixty-six feet, no part of it 
would cover the tank, because the evidence, 
ag it stands, indicates that the western bank 
of the tank lay at a distance of seventy-five 
feet: from the common western boundary of 
the third and first blocks. - It would not 
be right,-therefore, to” assume that any por- 


tion of the third block was tank-filled-up 


land. 
The question next arises as to the value of 


the other blocks which stand on an entirely. 


different footing: The learned Vakil, for the 
claimants, has: contended that the lands ac- 
“quired should be. divided. into belts, and that 


We may add. 


-towards the south-east corner of‘ 


land is worth half the front-land. In fact in 


the case of Alaul” Hug v. Secretary of State 
(21), where the front-land was valued at an 
exceptionally high rate, as land well fitted 


for the erection of shops, the back portion 
was valuedat only one-fifth of that rate 
because it could be used only for an entirely 
different and less profitable purpose. In the 
case before us, the first block treated as 
back-land, has” two narrow lanes on the 
west and south, one of which leads to the 
Municipal ` Office Street on the north, and 
the other to the Lakshi Bazar Lane towards 
the east. Against this, however, it must be 
remembered that a portion of the first block, 
approximately about one-fourth of its area, 
was a filled-up tank; in fact, part) of such 
filled-up land was, at the time of acquisi- 


, tion, of much lower level than the surround- 


the value of the second belt should be taken : 


as half that of the first belt. But it was 
- pointed out by this Court inthe case of 
Secretary of State v. Indian General Steam 
- Navigation: Company (23), that the mode of 
valuation by division into belts is artificial 
and does not always afford a reliable guide to 
- the ascertainment of-the market-value, and 
this view was subsequently affirmed by the 
Judicial’ Committee. It may further be ob- 
- geved that if the mode of valuation by divi- 
gion into belts was adopted, a great deal 
would depend upon the depth of the belts 
- assumed , more or less arbitrarily. We must, 
therefore, determine the value of the first 
block ss that of. back land ‘in relation to the 


third block. No hard and-fast rale can be laid” 


down as to the proportion between the value 
of front-lund and back-land, and it was 


ing.lands. In our opinion, it would be fair 
to value the land in the first block, a por- 


. tion of which as already remarked is filled up 


tank, at an average rate of Rs. 2,000 a bigha. 
The second and fourth blocks lie further 
tuwards south, and as already stated, a lane 
runs through the land and forms its northern 
boundary. This lane l s. to another lane 
towards the south, and- “to, Lakshi Bazar Lane 
towards the east. So far, therefore, as access 
to the principal thorough, fares is concerned, 
this portion of the property acquired is 
obviously in a less advantageous position 
than’ the first block, but it is land of a 
better -character, so that its value also 
may, we'think, be fairly assessed at Rs. 2 ,600, 
abigha. ` - 

The only other point which requires con- 
sideration is the value of the structures. So 
far as the structures on land, other than the 
third block. are concerned, we are of opinion, 
that no ground has been made ont for our 


“interference. But so far as this particular 


block is concerned, the claimants valued the 
structures at Rs. 4,500, while an Assistant 
Engineer of the Public Works Department, 


. valued them at Rs. 1 292, His examination 


pointed out in the case of Government of Bom- ` 


a (29) 26 0. 987; 4 Ind. Cas. 448; 10 0, L J. 281; 14 0, 
W. N. 184. 


of the buildings, however, was of a somewliat 
perfunctory character, and he made no allow- 

ance for the foundations of the Jhikatighar, 
which is described as a substantial pucca 
structure with a gabled roof, and a relic of a 


- (24) 88 B. 325; 10 Bom. L. R. 660; 3 Ind. Cas. 273, 
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lost art. We assess the value of the struc- 
tures on the third block at Rs. 1,500. 
The result, therefore, is that these appeals 


must be allowed in part, and the awards of. 
the Special Judge varied. As the claims’ 


were grossly exaggerated, there will be no 
order for coste in the Court of first instance. 
In this Court, the claimants will be entitled 
to their costs which will include only-‘the 
Court-fees upon the additional amount in 
respect of which they have succeeded here, 
and the costs of the preparation of the paper 
book. No sum will be allowed in res- 
pect of hearing-fees. The claimants will, 
of course, be entitled to the usual statu- 
tory allowance on the excess amount now 
decreed. 
Appeal allowed in part. 


ALLAHABAD HIGH COURT. 
LETTERS Parent APPEAL No. 170 of 1909. 
May 6, 191C. 

Present :-—Sir John Stanley, Kr., 
Chief Justice and Mr. Justice Griffin. 
Babu BAIJ NATH SINGH—Pcatntire— 


` APPELLANT 
“‘persus 
GAJ RAJ SINGH AND orgers—Deren DANTS 
—~R&8PONDENTS. 


Oiva Procedure Code (Act XIV of 1882), sy. 103, 
578, 591—Order of Assistant Collector refusing to restore 
suit dismissed for default—Appeal—Order of re- 
mand in a case im which no appeal lies—~Ultra 
vires —Proceeding after remand ineffecttte-—Second ap- 
peal—High Courts power to interfere—Finality of 
remand order passed without puriadiction. 

No appeal lies from an order of the Asistant 
Collector refasing to restore a suit dismissed in 
default. If an appealis preferred and the appellate 
Court allows tho appeal and remands the caso to 
the lower Coart for further hearing, the remand is 
ulta vires and proceedings taken thereafter aro all 
without jurfsdiction. 

Provisions `of section 678, Civil Procedure Code, 
1882, clearly indicate that the High Court cau m 
second appeal enter into a question which goes 
direct to the jurisdiction of the Court deciding the 
appeal. Section 591 of the Code deals with order 
which the Court had jurisdiction to make but in 
tho making of which the Court had committed an 
error or irregularity. 

Rameshuar Singh v. Sheodin Singh, 12 å. 510, re- 
forred to. 


Letters Patent Appeal against a decision 
of Mr. Jastice Alston, dated the 28th of May 
1909, in 8. A. No. 833 of 1908, reported in 2 ` 
Ind. Oas. 677. 
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The Hon'ble Mr. Abdul Majid, for the Ap- 
pellant. 

Mr. Surendro Nath Sen, for the Respon- 
dənts. 

Judgment.—tThis appeal arises out 
of a suit for profits, instituted in the Court 
ofan Assistant Collector. The suit was dis- 
missed for default, The plaintiff applied for 
restoration of the suit but that application 
was refased. The plaintiff then appealed to 
the District Judge and the District Jadge 
allowed the appeal and remanded the case 
for trial on its merits. It is admitted here 
that the order of the learned District Judge 
was passed without jorisdiction inasmuch as 
no appeal lay from the orderof the Assitsant 
Collector refusing to restore the suit., The 
Assistant Collector on the case being re- 
mitted to him decreed the suit in part. The 
defendant then appealed to the District 
Judge. Ibt was then pleaded that the order of 
the District Judge remanding the case was 
without jurisdiction and that the Court of 
first instance, therefore, could not have 


entertained the suit. This plea was overruled ` 


and the District Judge dismissed the appeal. 
The defendants came in second appeal to 
this Court and it was contended that the 
order of the District Judge remanding the 
suit being without jurisdiction, the subsequent 
proceedings which resulted in a decred against 
the defendants were themselves withont 
jursidiction. This plea was upheld by the 
learned Judge of this Court, who very fully 
reviewed the authorities and came to the 
decision that the learned District Judge was 
wrong in remanding the suit and that the 
proceedings of the Assistant Collector after 
the remand were without jurisdiction. The 
learned Judgeof this Court, therefore, al- 
lowed the defendants’ appeal and dismissed 
the suit. 


The grounds taken in the memorandum 
of appeal under the Letters Patent are that 
theorder ‘of remand passed by the District 


Judge had become final and that section 591 ~ 


of the Code of Civil Procedure was not ap- 
plicable and the propriety of the order of 
the District Judge could not be questioned 
in consequence. It is not necessary to review 
the authorities which have been considered 
at great length inthe judgment of Mr. Jus- 
tice Alston. It appears to us. that the provi- 
sions of section 578 clearly indicate that this 


- 
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Court can, in “second appeal, enter into a 
question which goes direct to the juris- 
diction of the Court- déoidingthe appeal: 
Section 591 deals with orders which the’ 
Oourt had jurisdiction to make but in the 
making of which the Court had committed 
an error or irregularity. The order passed by 
the District Judge remanding the case was 
an order passed without jurisdiction, and not 
merely an erroneous or defective order. As 
to the authorities we need only referto the 
_- language used by the learned Chief Justice in 

_ Rameshur Singh v. Sheodin Singh (1) in which 
it was .stated fhat when a Court does some- 
thing which by statute it isenacted shall not 

_be done, the doing of the thing by the Court 
is ultra vires and illegal, and if ultra vires or 
~ illegal, ib must follow thatit waè done with- 
out jurisdiction. Ib was held in that case by a 
Full Bench that where an order was passed 
without jurisdiction all the proceedings -in 
the case subsequent to the illegal order of 
‘remand were «liru ttres‘and must be set aside 
although the remand order had been followed 
‘by the taking of evidence, by findings and 
by a decree. We, therefore, upholding the 
-decision of the learned Judge of this Court, 
dismiss this appeal with costa. 

Appeal dismissed. 


7 


(1) 12 A. 510. 





‘ ALLAHABAD HIGH COURT. 
Sroono CUIvIL Appeat No. 704 or 1909. 
May 5, 1910. 
Present:——-Mr,. Justice Richards and 
Mr. Justice Tudball. i 
; BAAGIRATHI—Deranpaxt— APPELLANT 
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JOKHU RAM UPADHIA AND OTHERS 


—PLAINTIFFS—ResPONDENTS. 

Hindu Law -— Mitakshara— Alienaton— Lega! neces- 
sity—Second marriage of a co-parcener whose first 
wife ts dead—Marriage expenses, whether a family 
necessity. 

The first marriage of a co-parcener ina joint Hindu 
family is a legal necessity. 

Sundrabai v. Shiv Narayana, 32 B.-81; 9 Bom. L. R. 
1366; 3 M. L. T. 44, followed. 

- Govind aili Narasingham v. Devarabhotia Fenkata- 


narasayya, 27 M. 206, 14 M. L. J. 179, not- approved 
‘of. 


The second marriage of a co-parcener, also, is a 
family necessity, a which the joint ‘family property 
can be mortgaged b the manager of the family, if 


the i aia 8 first wife is dead and he is still of ` 
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marriageable age. The expense of such marriage is a 
legal necessity even if the marriage iain Asura form 
and a price has tobe paid for the bride. 


Second appeal from the decision of the 
District Judge of vaunpore, dated the 14th 
of April 1909. 

Mr. Hartbans Sahar, for the Appellant. 

“Mr. Gokul Prashad, for the Respondent. 
Judgment. 

‚Richards, J.—This appeal arises ont of a 
suit to enforce a mortgage. The facts are 
that one Madho Singh and one Bindesri 
Singh were own brothers. Bhagwati Singh 
wasthe son of Madho Singh. Bhagwati Singh 
married for the first time and had a son 
named Bhagirath Singh who is the principal 
defendant in the suit and the sole appellant 
inthis Court. The first wife of Bhagwati 
having died, he married a second time. At 
the time of rie marriage Bhagwati . Singh 
and Bindesri Singh, as managing members of 


"a joint Hindu family, executed the bond 


which is the fopndation of the present suit. 
The property mortgaged was joint family 
property and it has been found by the Courts 
below that the money which was raised on 
the bond was applied in making a payment 
to the father of the second wife of Bhagwati 
Singh. In other words, it was the price paid 
forthe bride. Both the Courts below decreed 
the suit. It has been contended on behalf of: 
the appellant, first, that the marriage expense 
of a member of a joint Hindu family is not 
a legal necessity for which. the family pro- 
perty can be pledged; secondly, that, even if 
the first marriage can be regarded as 9 
family necessity, a second marriage cannot be 
so regarded, and, thirdly, that, even assuming 
thatafirst and second marriage can be regard- 
ed as family necessity, money raised for the 
purpose of purchasing a bride can, under no 
circumstances, be considered family necessity. 
The first point was not very strongly pressed 
and the only authority wasthe case of Gorind- 
razulu Narasingham v: Devarabhotta Fenkata- 
narasayya (1). In that case a Bench of the 
Madras High Court held that an alienation 
by a Hindu father for the purpose of defraying 
the marriage expenses of one of his four 
sons was invalid. This ruling was considered 
by the Bombay: High Court in the case of 
Sundrabai Javji ` Dagdu Pardeshi v. Shiv 


` Narayana Ridkarna (2). Judgment of the 


Court was delivered by Mr. Justice Chanda- 
(1) 27 M. 206; 14 M-L. J. 179. 
 @) st 81; 9 Bom. L. R. 1366; 3M. L. T. 44. 
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‘varkar and the learned. Judge points 
out that the Madras High Court proceeded 
on & misiaterpretation of the texta relied on 
in their judgment. He also points out that 
the sacraments were not complete until after 
- the marriage of theson had been duly cele- 
‘ brated, I entirely agree with the jadgment of 
the learned Judge. Hoe was, however, dealing 
~ with bhe case of -w first marriage ond it has 
-been contended that where a member of a 
` joint Hindu family has been legally and pro- 
perly: married for the first time, all the 
sacraments enjoined by the Hindu religion 
“ have -baen performed, and that a second 
‘ marriage, no matter how desirable, is no 
longer necessary for the celebration . of these 
sacraments, and that, therefore, even admit- 
ting that the ruling of the Madras High Court - 
caunot be supported, a “second „marriage is 
not a family necessity. At page 95 of the 
' judgment reported in the case of Sundrabai 

Javji:Dagdu Pardeshi v, Shiv Narayana 
- Ridkarna (2), the learned J udge siys: After 
this, I need perhaps hardly add that, to 
those who are familiar with the usages of 
joint Hindu families, the proposition that the 
marriage ofa co-parcener in such a family does 
not constitute a family purpose 30 as to mike 


ae all the.co-parcenera liable for the expenses of 


the marriage, must appear startling. The 
` very idea of a joint Hindu family is that it 
must be kept up and continue so-long as the 
family is joint and all the o9-parceners wish to 
continue joint in estate; in the marriaga of 
each co-parcener for that purpose every other 
.od-parcener is interested, and so far asi am 


award, it i upon that ‘ principle- that the. 


mutnal relations “of co-parceners.in Hinda 
families have been regulated up to this,day”’. 
. Although thelearned Judge was dealing with 


ithe case of a firat marriage, it seems to me. 
‘that the view expressed in the passage above” 


* quoted, coming as it does from a very learned 
' Hindu Judge, is entitled to very great weight. 
‘Chere can be no doubt that it is desirable and 
itis the natural condition of every adult male 
member of a joint Hinda family- that he 
‘ should be married. In the case of a Hindo, 
whose wife had died “before the birth of. a 
son, it would be considered a great ‘calamity 
If he could not marry ţa second time. So 
long as the family is joint the marriage 
expenses must come out of the family pro- 
‘perty. The very essences of a joint undivided 
family is that oll the property is joint. In 
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-circumsiances of the case. 
the point stands unrebutted. It seems to me, - 


`- Hinda law the author quotes Mana:, 


7 


x2 p910 


tho present case I think Lam entitled to 
assumeand ought to-assume that a second mar- 
riage from the family point of view of 
Bhagwati Singh was desirable. He was 


apparently about 22 years of aga and had, 


only one gon, the appellant, who must at that 
time have baen a boy of nine years of age. 
It is true -thab there are no express findings 
on this subject but- I think the presumption 
is a fair presumption warranted by’ the 
The evidence on 


therefore, that the expense, of a second 


marriage of this nature is a. proper. family’ _ 
expense and such family necessity as would: - 


warrant the managing member of the family 
in pledging the family estate. The last point 
is the question whether assuming all this, the 
raising of money for payment of the price for 
the bride can be regarded ‘as n legitimate 
marriage expense. The form of marriage 
where money is paid for the bride is called 
the Asura form. There is no doubt that this 
is one of the forms of marriage which is_ not 


approved. On the other hand it cannot be, 


argued for one moment that such a marriage 
is illegal or that the children of such a 
marriages nre illegitimate. It has been con- 
coded in argument that once such marriage is 


performed, ib isas valid as any other form of” 


marriag2.. Itis also admitted that in many 
parts of Indir, particalarly in thoss parts 


where the male popiilation exceeds the female, | 


this form of marriage is quite common even 
amongat Brahmins. -Atpage 96 of Mayne’ 8 
“Lob no 
father, who knowa the law, receive a gratu: ty, 
however smull, 
mvrriaga, sinca the who, 


mun, through 


avarice, takes a gratuity for that purpose, is: 


a seller of his offspring”. The learned Vakil 


forthe appellant also relied on a passage from Ne 
‘Mayne’s Hindu Law ab. pagês 339- and 390,- `’ 
‘where the learned-author refers to certain - 


One 
“enlka” which is 


debts which are not payable by sons. 
class of debt is said to ba 


-sometimes translated as ‘tolls. The - author 


says: ‘Another meaning of the word.’ ‘entka,”” 


translated toll, is anuptial present given as“ 


the price ofa bride and this: has baen deter - 
mined no’ to ba re-payable by the fon, ap- 
parently on the ground that ib constitutes the 
essenca of one of the unlawfal forms of 
marriage’. We hava baen unable to find any 


authority for the ahove proposition, It seems ` 


babad 


for giving his dwaghter in - 
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to me that bearing in mind that this form of 


marriage is quite common and that the pur-.- 


chase of a bride in this sense is quite common, 


we cinnot hold that the money which was ratsed : 


was not part of the marriage expenses of a legal 
~ marriage. With regard to the text of Manu 
“already cited, it is evident that the text of 
Manu has only. been regarded as a dis- 
approval of that particular form of marriage 
and not as forbidding it. Furthermore, the 
injunction is an injunction to the father of the 


- girl against recaiving the money and not an. 


injunction against the husband from paying 
it. I would dismiss the appeal. 


. ` Tudball, J.—I fully concur and have Very . 


little to add. 1 donot think that in all cases 
of second marriage a Court will be able to 
hold that second marriage constitutes © lawful 
family necessity”. A first marriage. beyond 
all doubt, does constitute a “lawful family 
necessity” for the reasons given by Mr. Jus- 
tice Chandavarkar in the case of Sundra- 
bat Javjs Dugdu Pardeshi v, Shiv Narayana 
Ridkarna (2). But there are, clearly cases 
in which œ second marriage consti- 
‘tutes a family necéssity equally with a first 
‘marriage in the eyes of Hindn society. 
_ There is an injanction on every male Hinda, 
- who enters the form of life of a householder, 
“ that he should beget a son for very clear and 
definite purposes. There are religious 
~ ceremonies, eg., ` the agnshotri, to be 


performed by a man, which demand the active . 


aid and assistance of his wife. There are 
many instances of a Hindu wife dying in her 
childhood and-J think it would be repugnant 
to the ideas prevailing among Hindus to hold 
that a second marriage in such acase would 
` not be an -absolute necessity or to hold that 
defraying of expenses of such a marriage 
would not be'a lawful and proper charge on 
the'family.. A member of a joint. Hindu 


family in such a” situation, t. e., whose wife 
who wished. to- 


had died in childhood, 
obtain a second wife, would otherwise have to 


seek for. partition and break up the joint - 


. family before he could do that which the 


Hindu law enjoius on himasa duty. I have 


“mo hesitation in. holding that, in such a case 
as this, the-carrying out of a second marriage 
would be the duty of the mnnager of the 
family and he conld,in order t> meet the 


expenses, charge the family property. The 


circumstances of thé present case, in my 
opinion, fully jastify the- expenditure which 
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was incurred by the uncle of Bhagwati Singh. 
Bhagwati Singh was a young man whose 
wife had died leaving in his charge a young 
child. It was but natural that he should 
seek to obtain another wife. It was not a 
case of aman marrying a second wife while 
the first was alive; nor of an elderly mau 
(with sons and grandsons alive) seeking 
to take to himself without justifiable reason 
a second wife. In the circumstances of the 
present case it would be impossible to hold 
that there was no justifiable’ necessity. The 
necessity was clear and the uncle of Bhagwati 
Singh was fally empowered to incur the 
expenditure. As to the form of marriage itb 
seems to methat it is more or less immate- 
vial. What that form was, provided it was 
legal and binding and the money was properly 
spent in carrying it out. In this view of the 
case, I would also dismiss the appeal. 

By toe Court.—The appeal is dismissed 
with costs including in this Court fees on the 
higher scale, 

i Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Civi APPEAL No. 2501 or 1907, 
May 16, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carndnff, 
KHLRODA KANTA ROY AND OTHERS— 

;  PLAINTIEPS——ÀPPRLLANTS 
i VETSUE 
KRISHNA DAS LAHA AND OTHERS — 


- DEFENDANTS——RESPONDENTS. 
Document of titlek—Oonstruction—Subsequent admir- 
sion as to true meaning or conduct of party, not ad- 
construction-—Krroneous bowndary—~dc- 


ment of.dispute—Limitation Act (XV of 1877), Sch II, 
art. 188, where applicable, 

~ A subsequent admission as to the time meaning 
of a document of title or the subsequent conduct of 
n party to, or of a person claiming under, the deed, 
cannot be received in aid of its construction. 

Harton v. Dawes, 10 C. B. 261; 19 L. J. C. P. 302; 84 
R.R. 562; and Doe v. Webster; 12 A. and E 442; 54 R. 
R. 597; 4 P. and D. 270; 9 L. J. Q. B. 373, relied on. 

Mere acquiescence in the boundary of certain pro- 
perties, erroneously laid down, dosa not, by itself, 
constitute an estoppel. _ 

Therefore, owners of adjoining tracts of land 
are not bound by consent ton boundary which has 
been defined under a mistakou apprehension that 
it is the true line, and neither party is precluded or 
estopped from claiming his own mghta under tho true 
liye when discovered, provide! that tka position of 
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' his opponent has not been meanwhile altered o on the 
faith of his representation. 

But if the boundary line has led to any dis- 
pute, and if in settlement of such dispute the 
parties have adopted a certain boundary as the true 
line of division between their properties, neither can 
` Ye permitted to resile from the settlement 

Article 138 of Schedule II of the Limitation Act, 
1877, applies to suita brought against the judg- 
ment-debtor or: persons who have derived title 

m him. a.” 

Raghu Nath v. Syed Samad Shah, T CL. 37660; 
12 C: W. N. 617, followed. 

- The article cannot be applied to s suit brought 
against a defendant who has not acquired a title from 
the judgment-debtor. 

‘Appeal ‘from the decree of the District 
Judge of ‘Jessore, dated August 21, 1907, 

affirming that of the Sub-Judge of Jessore, 
dated March 27, 1907. 

Dr. Rash Behary Ghose and Babu Hart 
Oharan Sarkhel, for the Appellants. ` 


Babu Debendra Nath Ghose, for the Re- 
spondents. 

Judzment.—tThe subject-matter of 
the litigation, which has given rise to this 
appeal, is an one-third share of a tract of 
land upon which is held a market, named by 
` the plaintiffs-appellants, Kosbahat, and by 
‘the defendants-respondents, Babas Bazar. It 
is the common case of both -parties that the 
land at, one time formed part of the Estate 
of Raja Baroda Kanto Roy, and after his 
death passed by inheritance to his three sons, 
Raja Ganada Kanta Kumar, Manada Kanta 
and Kumar Hemada Kanta. The share now 
in dispute admittedly was owned by Hemada 
Kanta. The plaintiffs found their title upon 
a sale in execution of a money-decree against 
Hemada Kante, held on the 16th May 1893, 
and confirmed on the 30th September 1893. 
The sale certificate, in which the property 
was described as Kosbahat, was granted on 


the 8th January 1894, and symbolic posses- ` 


gion was delivered to the purchasers by the 
Court two days later, on the. 10th January 
"1894. The 
their title on a conveyance executed in their 
favour by Hemada Kante on the 4th 
January, 1894 and registered on the same 
date. By this conveyance, the defendants 
purchased the entire one-third share of 
Hemada Kanta in Purgonna Emadpor. The 
substantial question in controversy between 
the parties, therefore, was whether the dis- 
puted land was part of Kosbahat cover- 
ed by the salo-certificate of the plain- 
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defendants-respondents found | 
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tifs, or pine it was A genet property , 
known as Babus Bazar, included’ in the - 
estate purchased by the defendants. The 


- Court of first instance decided this point 


against the plaintiffs and dismissed the suit, 
Upon appeal, the learned District Judge has 
reversed that finding, and upon the evidence 
on the record has come to the. conclusion that _ 

the disputed land is part of the Kosbahat | 
purchased by the plaintiffs, on the 16th 
May 1898. The Court of appeal below has, 
however, dismissed the snit on the ground 
that the plaintiffs are estopped from 
asserting their title against the defendants, 
inasmuch as from the 3rd May 1894, the. 
disputed land has been‘allowed by -the plain- 
tiffs to be treated by the defendants as part ` 
of Babus Bazar which is admittedly the 
property of the latter. The plaintiffs have 
now appealed to this Court andon -their 
behalf it has been contended that no ques- 
tion of estoppel arises, inasmuch as when 
a landowner in good faith points out to the 
owner of adjoining land an incorrect division 
line, he is not estopped subsequently to, deny 
that such line_is the correct’ boundary if 
both parties were ignorant at the time of: 
the true line. In support of this proposition 
reliance has been placed upon a passage from 
Bigelow on Estoppel, 5th Edition, page 619, 


, in, which the learned author observes that 


there must ‘have been, when incorrect. line, 
was acted upon, jene of the true 


. boundary by the one party and ignorance ' 


of it by the other in order to estop the 
party from asserting it within the period of- 
limitation, and this though it may have been 
intended that the incorrect line should be 
fixed upon as the true one and acted on accord- 
ingly. This position has been strenuously 
contested on behalf of the respondents and it 
has farther been suggested that the learned- 
District Jadge has not based his decision on 
the ground of estoppel, but that he has 
merely used the evidence of subsequent con- 
duct of the parties: as an aid to the inter-.- 


pretation of the sale-certificate. of the plain- `: 


tiffs. Inso far as the latter contention is. 
concerned, there is, in our opinion, no sub- 
stance in it. It is well-settled that a sub- 
sequent admission’‘as to the true meaning of 
a, document of title or the subsequent conduct 
of a,party to, or of a person claiming under, 
the deed cannot be received in.nid of its çon- 


-~ gtrection. - 
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This is well illustrated by the 
case of Barton v. Dawes (1), where a question 
arose as to ‘the extent of the land conveyed 
by a deed, the land being described in a 
schedule and delineated ‘in a plan drawn 
on the margin thereof. Jn an action 
brought to try. the right to a slip of 
land not expressly mentioned in the schedule 
or the plan, evidences was offered to show 
that the locus-in-quo had always been treated 
as part of the property conveyed. It was 
ruled that, as the deed itself was unambigu- 
ous; the evidence was not admissible, and 
the deed must be treated as conclusive. To 
the same effect is the decision in Doe v. 
Webster (2). The position might be different 
if a question arose as-to the interpretation of 
an ancient document. The sale certificate in 
the case before us, however, cannot obviously 
be treated as an ancient document. (See 
North Eastern Railway‘ Oompang v. Hastings 
(3), where Lord Duvey declined to treat a 
lease of 1854 as an ancient deed). Ib is, there- 
_fore, impossible to accept as well- founded the 
contention of the respondents that the evidence 
of the conduct of the parties for about eleven 
years antecedent to the suit should be relied 
upon in aid of the true construction of the 
sale-certificate. Upon a close examination of 
the judgment of the District Judge, however, 
it is fairly clear that he has not treated the 
evidence of conduct: subsequent from the 
point of view suggested, and there is no room 
for doubt that he has based his decisien 
on the ‘ground ‘of estoppel. It is conse- 
quently necessary to examine whether his con- 
clusion in this respect can be supported. | 
_ + It may be conceded that the passage from 
Bigelow on Hstoppel, upon which reliance is 
placed on behalf of the appellants, does, at first 
sight, appear to lend some support to their 
contention. The learned author refers to 
the cases of Brewer v. Boston R. R. Oo., (4), 
and Liverpool Wharf v. Prescott (5), in support 


Wilde that where an admission of boundary 
has been made in good faith and by some 


mistake, such admission does not by law 
(1) (1850) 100. B. 261; 84 R. R. 562; 19 L, J. O. P.' 
802. 


(2) (1840) 12 A. & P. 442; 54 R. R. 597, 4 -P.& D. 
270; 9 L. J. Q. B. 878. 
A A N 260; 69 L. J. Ch. §16: 82 L. T. 429. 
(1848) 5 Metcalfe 478; 39 Am. Dec. 69-4. 
(5) 7 Allen 49-4, , 


~ 
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TA by way.of an estoppel, because 24 
party ought not to be estopped to prove 8 
legal title to his estate by any misrepresenta- 
tion of the locality made by mistake without 
fraud or-intentional deception, although an- 
other party may be induced thereby to pur- 
chase an adjoining lot the title to which may 
prove defective, for the latter may require a 
warranty and .it-wonld be moat unjust that 
a party should forfeit- his estate by a mere 
mistake. In the second case, o similar view 
was adopted on the ground that it was one 
of pure mistake without knowledge of the 


, true boundary. Substantially the same view 


was taken in Thayer v. Bacon (6), and was 
affirmed by the unanimous judgment of the 
Supreme Court of the United States in 
Schraeder Mining Company v. Packer (7). 
The rule thus stated, however, is subject 
to the qualification that the true owner 
cannot be. permitted to assert his right, 
if his neighbour has been induced to part 
with something of a value upon the faith of 
his assertion; this principle was recognised 
in Stuart v. Labdington (8), In other words, 
owners of adjoining tracts of land are not 
bound by consent to a boundary which has 
been defined under a mistaken apprehension 
that it is the true line, and neither party 19 
precluded or estopped from claiming his own 
rights under the trué’ line when discovered, 
provided -that the position of his opponent 
has not been meanwhile altered on the faith 
of his representation [Iverson y. Swam (9)]. 
That the rule thus qualified is supported by 
numerous cases in the American Courts is 
clear from the notes to Evans v. Miller (10), 


where it is pointed out that some of the 


cases lay down the rule too broadly to the 
effect that the estoppel does not arise if the 
representation was made in ignorance under 
mistake, [Heivos v. Oramer (11)]. This 
view is supported by leading text-writers 
l See, for instance, Tiffany on Real Property, 


of his view. In the first of these cases, it’) M 261, and Herman on Estoppel, Volume 2 


appears to havé been ruled by Mr. Justice . 


Chapter 18, Section 1187, where it is ob- 
served that although an admission by a party 
of a mistaken line for the true line has, by 
itself, no legal effect upon his title, an ele- 
. ment of estoppel may arise, if during the 

(6) 3 Allen, 163; 80 Am. Dec. 59. 

i ie) ans 8. 688. 

33 1898) 1 Randolph 408; 10 Am. Dec. 550. 

(9) (1897) 48 N. E. 282. 

(10) EN 58 Mis. 120; 38 Am. Rop. 813, 

(11) (1892) 51 N. W. 173. 
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acquiescence in the mistaken boundary, ex- 
- tensive improvements by the erection of 
buildings or otherwise have been made b 
the occupant of the premises in dispute. 
. This opinion is also in ‘accord with the de- 


cision of the Judicial Committee in Sarat 


Ohunder Dey v. Gopal Olvunder Laha (12), 
where it is pointed out that the existence of 
an estoppel does not depend on the motive 


or on the knowledge of the: matter on thé 


part of the person making the representation. 

~ Ib is not essential that the intention of the 
> persou -whose declaration, act, or omission 
has induced another to act or to abstain from 
acting, should have been fraudulent, or that 
_ he should not have been under a mistake or 
misapprehension, 


~ ed, is, whether the representation has cansed 
the person to.whom it has been made to act 
on the faith of it. We are, therefore, unable 
to accept the broad: contention of the appel- 


lants that merely because the boundary has 


been settled between the parties by a com- 


mon mistake, there is no estoppel; nor are- 


we prepared to adopt the view of the District 
Judge that because the line agreed upon has 
been-accepted for several years as the true 
boundary, the plaintiffs are not entitled to 
-assert their rights. 


ants has been, in the interval, altered by 
the reliance they placed npon the represen- 
_ tation of the plaintiffs. 
- not been altered, the plaintiffs are entitled 


to prove the true division line-and to recover’ 
If, on the- 


` possession of their property.. | 
other hand, the position of the defendants 
has been altered, the plaintiffs are clearly 
estopped. Now in the-case before ‘us’ there 

iano suggestion whatever that the position 
of the defendants has been in any way alter- 
ed by the reliance they placed upon the re. 

- presentation or conduct of the plaintiffs. 


There is no evidence to prove that they were ` 


induced or encouraged by the settlement of 
the boundary to spend any sums on the 
improvement of the property. Their con- 
` tention has merely been that, because the 
boundary line ‘has been laid down by both 
~- the parties, the plaintiffs are not entitled 
to prove the true boundary, although” what 


was done was due to ignorance founded upon 


an innocent mistake shared by both the 
(12) 20 C. 906; 191 I. A. 208, i 


adi 
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- parties. 


The main ‘question déter-_ 
mining whether estoppel has been occasion- 


_line between the lands 


The trae test to be- 
applied is whether the-position-of the defen-* 


If their position has. 


maintained, because, as we have already ex- 
plained, when adjoining. owners lay down 4 
line which they suppose to be the true bound- 
ar y, and both are clearly chargeable with 
notice of the true line, they are not estopped 


. from claiming the-true line when they as- 
. certain it, if meanwhile the position of the 


parties has not been altered; in other words, 
mere acquiescence in the boundary. errone- 


ously laid down doe’ not, by itself, constitute — 


an estoppel. -We may further observe that 
in the written statement of the defendants 


“ib was asserted that a partition had been 


effected between ‘the parties on the basis 
of the boundary line as settled. No evi- 
dence was, however; adduced upon this point 
to show how far.the conduct of the parties, 
has been, if at all, affected by the settlement 
of the boundary line, and in the Court of 


.the first instance, thé defendants did” not- 


press their objection on this ground. . It 
18 needless, therefore, to consider what the 
position of the parties might have been if: 
-the boundary line had been fixed in settle-— 
ment of an existing dispute. The view may 
well be maintained that, 


owners has led to any dispute, and if in 
settlement of such dispute the parties have 
adopted a--certain boundary as the true-line 


of division between their. properties; neither - 


can. be permitted to resile from the settle- 
ment. 


of cases and the case now before us; is that in 


the former the parties settled their dispute’ 


by ascerfainment of a boundary which -had 
never been determined,in the latter, by a 
mistake, they agreed upon a line where 


-their mistake can be corrected and the true 


line ascertained. In the case before us, there 


is no suggestion that the boundary line was ` 


in settlement of dispute, nor, as we have 
observed, is there any proof that the defen- 
dants haved in “any way altered their position 
on the faith of the boundary line laid down. 
The rule, therefors, is applicable. that the 


boundary line agreed on by mistake is not- 


binding upon the parties. If the defendants 
could prove that their position had been 


materially altered or that there was a settle-— 
ment of doubtful, conflicting or disputed. 


boundaries, the Court would have refused to 
allow the plaintiffs to establish their claim 
after long acquiescence in the. boundary 


if the boundary.. 
of two adjacent., 


- The distinction between this class - 


f1910 


| This position clearly cannot be’ j 


~~ 
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upon which they have agreed. The result, gested here that the present plaintiffs had 
therefore, is thatthe ground upon which the. atany time actual possession of the disputed 
District Judge has dismissed the suit cannot property. The symbolical possesions which 
be supported, i “they obtained through Court on the 10th 
The only point which remains for con- ‘January 1894, however operative it might 
sideration is, whether the claim of thé plain- be as against the judgment-debtor. cannot be 
tiffs is barred by limitation; this question of any avail as against the defendants, who, 
has not been determined by ‘either of the as is clear from the evidénce, took possession 
Courts below, and consequently under gec- on the bih January 1894, that is, on the day 
tion 103 of the Civil Procedure Code of 1908, following the registration of the conveyance 
, it is competent to this Court to determine . in their favour; Juggzbundhu Alukerjee v. 
the point upon the evidence on the record. Ram Chunder Bysack (18) and Jaggobundhy 
Now, as already stated, the plaintiffs pur- Mitter v. Purnanund Gossami (19). It is 
chased the property on the 16th May 1893. clear, therefore, that article 142 has no ap- 
The sale was confirmed on the 830th September- plication. The only article, therefore, which 
1893. The present action was commenced on can apply is article 144, which provides that 
the 22nd December. 1905. It is not dis- a suit for possession of immovable property, 
puted that the judgment-debtor, Hemada not otherwise specially provided for in the 
` Kanta, was-in possession at the date of the Limitation Act, must be commenced within 
execution-sale. Upon these facts,it hasbeen 12 years from the date when the possession 
argued on behalf of the respondents that of the defendant becomes adverse to the 
article 138 of the Limitation Act is appli+ plaintiff. Now the expression “defendant” 
cable to the case. That article provides as defined in section 3 of the Act includes a 
that a suit, by a purchaser at a ‘sale in exe- - person from of through whom a defendant 
cution of a decree for possession of immov- derives his liability to.be sued. In the case 
able property sold, when the judgmert-debtor before us, it cannot be reasonably contended 
was in possession at the date of the sale, that the defendants derived their liability to 
must be “commenced within 12 years from be sued from Hemada Kanta. As already 
the date of the sale. This obviously applies explained, Hemada Kanta did not and could 
to suits brought against the judgment-debtor. not transfer the disputed property to the 
or persons who have derived title from him ` défendants, “who, under colour of their con- 
(see Raghu Nath y. Bhagat Syed Samad Shah veyance fron- him, took possession of the 
(13)]. The.article cannot be applied to a suit property on the Sth January 1894. Their 
brought against @ defendant who has not possession, therefore, became adverse to the 
acquired a title from the judgment-debtor plaintiffs from that date, and as the suit was 
[see the observations on the scope of articles commenced on the 22nd December 1905, it 
°> 136, 137 and 138 in Lakshman Venayak is manifest that, it is not barred under 
Kulkarni v. Bisan Singh (14), Lakshman article 144 of the Limitation Act. We must 
v. Morw (15), Namdev v. Ram Ohundra accordingly hold that the plaintiffs have 
Gomaji Marwadi (16), Gopal v. Krishna Rao established their title to the disputed pro- 
. (17))..-We must consequently. hold that perty, that no rule of estoppel stands in 
article 136 does not apply to the present the way of successful assertion of such title 
suit, because it has been found that thejudg- against the defendants and that the present 
ment- debtor did not and could not transfer action- commenced for that purpose is not 
the disputed property to. the defendants. barred by limitation. 
The question next arises whether article. The result, therefore, is that this appeal 
142 is applicable. -That article applies only must be allowed, and the decree of dismissal 
to suits for possession of immovable pro- - made by the District Judge in affirmance of 
perty when the plaintiff, while in possession’ - the decision of the original Court discharged. 
of the property, has been dispossessed or The suit will be decreed and the plaintiffs 
has discontinued: possession. It is not sag- will be entitled in execution to recover pos- 


Kn a 5 12-0. W.N. 617. .  gession of the disputed one-third share of the 
15) 16 B. 722. ve n property. “Under the circumstances of the 
, (16) 18 B. 37. - (18) 5 C. 68450. L. R. 649, 


17) 25 B. 275. = (ip) 16 0, 530; 
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case, we are of opinion, however, ihat there 
ought not to be any decree for mesne profits 
and ihe parties should bear their own costs 


throughout the litigation. 
Si Appeal allowed. 
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CALCUTTA HIGH COURT. 
Lxetrers PATENT APPBAL No. 71 or 1909. 
May 17, 1910. 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Justice Doas. 
BAJENDRA KUMAR BOSE—DEFENDANT— 

“APPELLANT | ` 
VETSuUeE 
GANGARAM KOYAL AND OTHEES— PLAIN- 


TIFFS——ResPONDENTS. 

Fiaud—Pleadings—~Plaintiff’s case seating solely on 
fraud— Fraud negatived——Case on mistake, whether 
allowable— Alternative claim, 

Where the pleadings are so framed as to rest 
the claim for rolief solely on the ground of frand, 
it is not open to the plaintiff, if he fails in 
establishing the ‘fraud, to pick ont, from the 
allegations of the plaint, facts which might, if not 
put forward ag proofs of fraud, have warranted the 
plaintiff in asking for relief. 

If relief is asked alternatively, either on the 
pround of fraud, or, failing that ground, then 
on some other equity, a plaintiff may fail on 
the first but succeed on the latter alternative, 


Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice 
Carnduff, dated April 21, 1909, passed in 
Second Appeal No. 1729 of 1907 from the 
decree of the Second Sub-Judge of 24.Per- 
gannahs, dated May 2, 1907, affirming that -of 
the Munsif of Barnipur, dated November 9, 
1906. - 

Babu Dwarka Nath Mitter, for the Appel- 
lant. 

Babus Provash Ohandra Miiter and Susil 
Madhub Mallik, for the Respondent. 

Judgment. : 

Jenkins, C, J.—This appeal arises out of a 
suit brought to rectify a decree passed ina 
previous suit No. 830 of 1904. If regard 
be had to the allegations of the plaint, it is 
apparent that the plaintiff’s case rested on 
fraud ; and the Munsif has correctly describ- 
ed the position when he said: ‘The plain- 
tiff’s case is that the decree was vitiated by 
fraud which consisted in the present de- 
fendants having misled the Court to pass thé 
decred’. The fraud was negatived, and 
thereupon a case of mistake was set up, and 
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on this ground the Munsif passed a decree in 
the plaintiff's favour. This was confirmed 
by the lower appelldte Court and also by 
the judgment of this Court on appeal when 
the case was- heard’ by «a single Judge. 
From this decree this present appeal is 
preferred. 

I take it to be well established that. 
where pleadings are so framed as to rest 
the claim for relief solely on the ground 
of frand, it is nof open to the plaintiff, if 
he fails in establishing the fraud, to 
pick out from the allegations of the plaint 
facts which might, if not put forward as 
proofs of fraud, have yet warranted the 
plaintiff in asking,for relief, A defendant, 
in answering @ case founded on fraud, is 
not bound to do more than answer the 
case in the mode in which it’ is put ' 
forward. If, indeed, relief is asked al- 
ternatively, either on the ground of fraud, 
or, failing that ground, then on some other 
equity, a plaintiff may fail on the first but 
succeed on the latter alternative. But then 
the attention of the defendant has been 
distinctly directed to it, and he has been 
called to answer the case according to both 
alternatives. [See Hickson v. Lombard (1).] 
This statement of the law has been treated 
by the Privy Council as applicable in India 
[See Guthrie v. Abul Mazaffar (2)]| and the 
present case falls precisely within it; for 
the charge was one offraud, and that hav- 
ing failed, the plaintiffs) by picking out 
stray allegations from their plaint have 
endeavoured to make good a case entitling 
them to rectification on the ground of mis- 
take. I refrain from discussing the ques- 
tion as to how far the Courts in India can en- 
tertain a separate suit to rectify a consent 
decree on the ground of mistake, as, for 
the reasons I have already stated, the 

ecree of the lower appellate Court should 
be set aside and the suit dismissed with costs 
throughout., 

Doss, J.—I agree. 

Decree set aside. . 
LL. R. H. L. p 


(1) 1 
(2) 16 W, R. 6007. o 7 B. L. R. 8680; '14 M. I. As 
58, 
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CALCUTTA HIGH COURT. | 
APPLICATION, UNDER SECTION 115 OF THE CiviL 
PROCEDURE Copr, To THE ORIGINAL SIDE, 

; ; May 2, 1910. ; 

. Present :—Mr. Justice Pugh. , 
RAMDIN BANIA—P.atstirF 

`, Veres Y 

SEW BAKSH SINGH- DEFENDANT. -~ 

Civil Procedure Oode (Act V of 1908), s. 115— 

Small Cause ‘Cowt Judge—Refusul of sanction to 

prosecute——Proper- application for revision to original 


Ga 


side of High Coutt—Applicatin is Owi case—Enguny 


af necessa y. 

-Where a Jud | 
Calcutta refuses sanction to prosecute, under section 
195, Oriminal Procedure Code, an application for the 
revision of his order should be made to the original 
side of the High Court and not to the Appellate 
Side. l 

Shameher Mundul v. Ganindra Narain, 20 C. 498, 
followed.” 

. An application for sanction to prosecute made be- 
fore the Small Cause Court is a case under section 116 
of the Civil Procedure Oode. 

The High Oourt on the Criminal side has no 
jurisdiction under section 439 of the Criminal 
Procedure Oode to interfere with an order of,a Civil 
Court passet under section 195,. but the High Court 
-‘has such power under section 115 of the Civil Pro- 


cedure Code, for a Civil Court when acting under - 


section 195 is notin any way exercising Oriminal 
jurisdiction. 

Saligram v. Ramji Lal, 28 A. 554, 8 A. L. J. 804, 
A. W. N. (1906) 108; 8 Or. L.J. 400, JM. L. T. 219, 
followed. | ii i 

An application under sub-section 6 of section 195 of 
` the Oriminal Procedure Code is not an appeal pro- 
perly sọ called and, therefore, the power of revision 
is not excluded. 


Hardeo Singh v. Hanyman Dat Narain, 26 A. 244 at p. - 


247, referred to. i 


In an application for sanotion, it may be that 
to decide whether the case is a false case will involve 
an enquiry, but if the Judge finds that necessary, he 

‘must hold it- 


_ Application under section 115 of the Civil 
Procedure Code against an order ofthe Fifth 
Judge ofthe Calcutta Small Cause Court, by 
the defendant in suit No. 20625 of 1909 of 
that Court, to' the Original Side of the High 
Court. i l i 


Mr. Stokes and -Mr. B. O. Banerjee, in- 
structed by Mr. Hume, for the Petitioner, 
under instructions from the Government. 


Judgment.—tThis is an application ` 


under section 115. of the Oivil Procedure 
OCode~for “an -order that what is described as 
‘a judgment but is really an order of the 
5th Judge (now ‘officiating 4th Judge) ef 
the Calcutta Small Cause Court refusing 
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sanction: to prosecute the plaintiff in a 
certain case may be set aside, that the 
record should be sent for and such order 
as the Court may think fit and proper may 
be passed. The order actually asked for is 
that the 5th Judge, now the officiating 4th 
Judge, may be directed to hear and deter- 
mine the application according to law. It 
is made by Sew Buksh Singh the defendant 
in the Small Cause Court suit, who is repre- 
sented’ by Mr. Hume as his attorney who is 
in fact the Public Prosecutor and it is 
stated ‘that this application is made by him 
officially—and not asa merely private at- 
torney. -It appears from the affidavit of 
Surya Pada Banerjee a pleader that he 
made the application on behalf of Sew 
Buksh but instructed by the Criminal In- 
vestigation Department -and itwas refused 
on two grounds; first, that if such an ap- 
plication was entertained there would be 
numerous similar applications every day, 
and, secondly, that the Court was not bound 
to go beyond its records, which, I take it, 
means there is nothing on the record to show 
that the case was false. 

In my opinion neither of these grounds 
are valid grounds and I come to the conclu- 
sion thatthe Judge has declined to exercise 
# jurisdiction vested in him in that he 
has refused to hear and determine'the appli- 
cation, for rejecting am application on these 
grounds is nota judicial decision of the matter 
before him. 


Certain points, however, arise (1) whether 


“the application is properly made to me and 


(2) whether the application is a case within 
section 115: if itis not, I certainly cannot 
deal with it: (3) whether the application to 
me isof a Civil or Criminal nature (4): 


- whether there is in fact an appeal or a 


procedure so similar to an appeal as to 
provide an effective remedy and whether 
in consequence an application in revision is 
excluded. 

A rule was issued inthe first instance, 
which has been served “on the plaintiff in 
the Small Cause Court suit, and he has 
appeared in person and, of course, cannot 
assist me on the legal question. All he says 
is that in fact the case was not false and that 
he only withdrew it because .his witnesses 
were absent. j 
` Asto the first point the application is 


. novel and of first impression, so far as this 
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Court is applied to in respect of the giving 
or withholding of sanction by the Small 
Cause Court, but there have been a number 
of cases under the old section 622in which 
the question. as to the proper bench for ap- 
plications in respectof cases proper or suits, 
‘in the Small Cause Court, was considered 
and which’ afford some naniatence on this 
point. 

There has been a well established ` prac- 
tice for at least 90 years that these applica- 
tions should-be made on the original side 
of this Court and it was considered settled 


' that these applications should be made on the $ 


-original side by Counsel. 


For some, short time prior to 1902, aer | 


applications Were successfully made on the 
appellate side by Vakils. This was, however, 
put an end to by a decision of Rampini and 
Pratt, JJ., in Shamsher Mundal v. Ganendra 
Narain Mitter (1), who held that the Bench 
taking the Presidency Group had no Juris- 
diction in Calcutta and, therefore, no juris- 
diction over the Calcutta Small Cause Court. 
This question turned on the order of the 
Chief Justice allocating business to the 
various Benches and while this order gave 
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fact that the jurisdiction of a sudgé sitting 
on the original side to exercise revisional ` 
powers over the Presidency Small Cause Court, 
which is now challenged for the first time, 
has been’ exercised ever since the establish- 
ment of the High Court over 40 years ago 
as its records abundantly show. Within 
this period innumerable applications have 
been beard and determined by single Judges; 
sitting on the original side of this Court.’ 
This decision was culled for in consequence 
of a claim by a Vakil to makesuch an,applica- 
tion on the original side for the exêlusive 
juyisdiction of the original side had, been in 
the meantime and between the decision of 
these two cases settled by a rule made by 
the High Court on the appellate:side on the 
12th Jone 1903—Rule IVA. is as folldws :— 
Applications under section 622 of the Code 
of Civil Procedure for revision of orders of 


_ the, Calentta Presidency Small Cause.Court 


the Presidency Group jurisdiction over cases - 


from the 24-Pergannahs, the 24 Pergannahs, 
‘4s not Calcutta. However, another appli- 
cation WAS made by a vakil in the case of. 
Haladhar Maiti v. Ohoytonna Martti (2) 
to then Chief Justice Sir Francis Maclean and 
Mr. Justice Mitra.. A preliminary objection 
was taken based on the last case, but it was 
overruled on ths ground that the learned 
Judges were not dealing with the matter ag 
the Judges taking the Presidency Group. 
but asa Bench constituted by the Chief 
Justice to deal with the case and there 
could be no question but that the Chief. 
Justice had the power to constitute such a 
Bench and deal with the application. With 
regard to the practice he says: ‘Applications 
have invariably been -made to the Chief 
Justice who can appoint and who does then 


and there appoint himself and the Judge who © 


may be sitting with him to be the Bench to 
hear the application’. i 
O There is a different statement as to “the 
practicein the case of Sarat Chandra Singh 
v. Brojo Lal Mukherjee (3), made by Mr. 


Juatice Sale as follows.: Tt 18 & remarkable 
(1) 20 0. 498. (2) 80 C. 688, 
. (8) 80 0. 986.- 


shall be heard by a single Judge sitting on 
the original side of the High Court. ` Hav- 
ing regard to the fact that the state- 
ment in the later case was made by Mr. 
Justice Sale shortly after the rule in gues- 
tion was passed, when no doubt the whole 
question had been fully considered by all 
the Judges, there can be little doubt that 


“the later statement as to the practice with re- 


gard to these.applications is the more authori- 
tative and there can also be little doubt that 
the practice was incorrectly -presented 
to the Chief Justice; but the matter is 
now merely academical because of the rule 
in question. 

In practice- since then, the Chief Jasa 
has never constituted a Bench to hear such 
applications and they are no longer made 
to him. Tt follows-from this and the deci- 
sion in Shamsher Mundal v. Vanendra Narain. 
Mitter (1) that no other Bench. has jurisdic- 
tion to hear the ordinary application in revi- 
sion from the Small Cause Court. 

This rule isin the widest terms and it 
seems to me by process of elimination of 
any other bench to vest ina single Judge 
on the original side the’ jurisdiction in all 
such revisional applications. 


It remains, however, to consider whether. 
the application for sanction is a case under, 
section 115 and whether it is of a Criminal 
nature so as to oust the jurisdiction that 
I would otherwise have and whether the 
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applicant- hag another and more proper 
remedy. , ; 

The first two.of fliese polite are au 
by. a Full Bench decision of the Allahabad 


A High'Court, Saligram v. Ramji Lal (4), fol- - 


lowing hnother Full Bench decision I» the : 
matter of a petition of Bhup Kunwar (5). The 
point is shortly ‘dealt with by Sir John 
Stanley, O.J., and Sir W. Borkitt, J., but very 
fully and completely by Sir George Knor, Jey 

in which he reviews the whole legislation 

on the subject and holds that the High- 
Court on the Criminal side hagno jurisdic- 

tion under. section 439 of the Criminal Pro. 

cedure Code to interfere with an. order . Of 
a Civil Court passed under section 195 but 
‘that the, High Court has such power under 
section’, 622 of the Code of Civil Pro- 

cedure and thata Civil Court when acting 
under section 195 is not in any way exercis- 

ing Criminal jurisdiction. ` The reasoning’ 
_in this judgment seems to me conclusive. 
and 1 follow it. . It is not, therefore; neces- 
sary for me to discuss the matter further 
beyond mentioning that it appears that 
- Ram Prasad Roy v. Sooba Roy (6) was a 
case where a sanction granted by a Civil 
Court was revoked under the Civil] Revisional 
jurisdiction and that in Guru Ohurn Sahu v. 
Girija Sundari Dasi (7) an application of this 
“kind was- dealt with on the Civil side of High 
_ Court, whilein Kali Prasad Chatterjeev: Bhuban 
Mohini Dasi (8), following Hranholi Athan 
v. King-Empero (9), it -wag held that the 
Criminal Revision’ Bench had no power to 
interfere withan order of a Civil Court under, 
section 476 of the Criminal Procedure Code, 
though there have been some earlier cases 
collected In the matter of petition of Bhup 
‘Keunwar(o),i in which a different conclusion was 
arrived at. However much difference there. 
may have been as to whether a Criminal 
- Bench had the power. or not, I do not 
“find any reported decisions in- which the 
power- under section 622 to interfere has 
been questioned except a reference in 
Sanjiva Rao’s Notes -on the Code of Civil. 
Procedure- to a case in the Punjab Chief 
Court, which I am unable to discuss 


(4) 28 A. 554 3 A. L. J. 394 A. W. N. saa 
“8 Or L. J, 400; 1 M. L. T. 219. 
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' which does not commend itself 


‘that the Criminal Bench 


- gection 195 gives a right of appeal 
‘clear terms. 


‘will. have to ascertain whether the 
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as I have not access to the report but 
to me 
and is contrary to the Allahabad Fall 
Bench case to which I have referred and 
with which I agree. TI notice also that 
Mr..S. P. Roy in his work on Sanction 
to Prosecute, pages 127,128, mentions two 
unreported cases in which it was held 
have no juris- 
diction. 

There only remains to consider whether 
my jurisdiction to interfere is excluded 
by reason of there being an appeal. In 


‘Hardeo Singh v: Hanuman Dat Narain (10), 


“sub-section 6 of 
In very 
Whether it is called an ap- 
peal or a right to make a substantive applica- 
tion -to have an order refusing or giving 
sanction set aside, appears to us to be im- 
material” 

"Ib was immaterial -for the purpose Sir 
John Stanley was then considering, viz., the 
powers of the District Magistrate but for 
this purpose it is waterial and, in my opi- 
nion, the application uuder sub-section 6 of 
section 195 is not an appeal properly so 
called and, therefore, the power of revision 
is not excluded. It may be that eventual- 
ly when -the application has~ been heard 
and decided, it will be open to the parties 
to make an application, under section 195 


Sir John Stanley says 


‘ sub-section 6, to the High Court but the: 
“matter has not advanced to thestage when 


any question whether such an application 
should be made has arisen. With regard 
to the point that the Small Cause Court 
is not bound to go beyond its records, I 
would only observe that the records have 
nothing to do with the application. The 
plaint is before the Court and the Court 
case 
made on the plaint- was a true or false 
case and if a false case whether sanction 
should be granted or not. It may be that 
to decide whether the case 1s a false case 
will involve an enquiry equivalent to trying 
the case denovo:if the Judge finds -that ne~ 
cessary, he must cipeharse:t the duty the law: 
imposes on him. 

ldo midb wish in any way to interfere 
with the diséretion-of the learned Judge, 
when he hears the application, when he 


“will apply the bi IA Gien which are well 


(10) 26 A. 244 at p. 


476 ` 
EMPEROR v. SAILENDRA KUMAR DAB. 


known and appear in the reported cases 
but I only observe if the namber of false 
cases brought in his Court is, as he seems 
to consider, excessive, which view is con- 
firmed by the fact that the public authori- 
iies have thought fit to take steps in reference 
to it, this is a reason for granting not for re- 
fasing theapplication: for how is his Court 
‘to be purged of such cases ifthe Judge him- 
golf is an obstruétionist to any efforts in that 
direction. 

I, therefore, direct that the record be re- 
darned to the Small Cause Court with a direc- 
tion to the 5th, now officiating 4th, Judge to 
hear and determine the application. 

Ouse remanded. 


CALCUTTA HIGH COURT. 
. APPLICATION FOR SANCTION TO PROSECUTE 
A WITNESS. 
May 10, 1910.: 

Present:—Sir PADAN Jenkins, KT., 
Chief Justice, Mr. Justice Doss and Mr. 
Justice Teunon, 

‘EMPEROR 
versus 


SAILENDRA KUMAR DAS. 
Oriminal Procêdure Code (Act V of 1898), a. 195— 


Sanction to prosecute witness—Contradictory statements 


before Committing ‘Magistrate and at trial. 


. It would be a dangerous doctrine to hold that ‘in 


every case where a comparison of the deposition of m 
witness before the Committing Magistrate with his 
evidence given at the trial, discloses contradictory 
statements, sanction to prosecute him for perjury 
should be granted. It is necessary for the Court to 
consider how it has come about that there were those 
contradictions, and how it is that the witness has 


resiled at the trial from the statements he made before- 


the Magistrate. 

“ Where there were indications to show that tho 
witness told a false story before the Magistrate because 
he was tatored by the Police and gave a true story 
at the trial, sanction should not be given. 


Application made on May 4, 1910, for- 
sanction to prosecute -one Teint Sanker’ 


Sarkar for perjury in the case of Empeor v. 
Sailendra Kumar Das and others tried before 
a special tribunal. 

Mr. Kenrick, K. C., Advocate General in 
support of the application, for the Crown. 

Judgment was delivered by Doss J., in 
the absence of the Chief Justice and Mr. Jus- 
tice Teunon:— 
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Judgment.—aAn application has been 
made to us by the Advocate-General under 
section 195 of the Criminal Procedure Code 
for sanction to prosecute Tripura Sankar 
Sarkar under section 193 of the Indian Penal 
Code. 

The application is based on a petition, 
presented apparently at the request of the 
Deputy Inspector-General of Polics,’and the 
Advocate-General has relied solely on the 
allegations contained in that petition and has 
placed before us no other materials., But it 
would be a, very inadequate treatment of the 
case were we to dispose of it on these allega- 
tions alone, andto arrive ata just determi, 
nation other matters must be considered. 

‘-It may be conceded that a comparison of 
Tripura’s deposition before the Committing : 
Magistrate with his evidence given in this 
Court discloses contradictory statements; but 
it would be a dangerous doctrine to hold that 
this alone would justify us in granting 8 
sanction to prosecute for giving false evi- 
dence. It is necessary for us to consider how 
it has come about that there are these contra- 
dictions and how it is that Tripura has resiled 
in this Court from the statements he made 
before the Magistrate. 

Tripura was examined as a witness hetoi 
us and we are thus in the best possible position 
for ‘the purpose of appreciating the truth of 
what he stated before us. 

After careful consideration of his evidence 
and bearing in mind all that-we observed 
when he was in the witness- box, we have no 
doubt that in relation to the matters now in 
question he gave in the main a true version, 
in this Court and a false one before the 


- Magistrate. 


What thenis the explanation of this? A 


| bare narrative of the facts as disclosed by the 


evidence given before us will best farnish- 
the answer as to how Tripura came to give. 
false evidence before the Magistrate directed 
to establishing theguilt of his friend and host, 
the gccused Bidhu Bhusan Biswas. 

Tripura was arrested by Inspector Nishi. 
Kanta Banerjee onthe 15th of December at 
5 p. m. On the 16th he was taken to tke 
village of ’ Bebsishi by the Police Superin- 
tendent Shamsul Alim ‘and Inspector Nishi, 
Kanta Banerjee being of the party, and then, 
according to the prosecution theory he pointed 
out the place where he was supposed to have 
seen the accused Bidhu conceal the property, 


r 


| that he examined the- witnesses. 
(here point ont that if this be true, the 
examination of Tripura was.in direct. breach 


` matter -rests. 
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After the property was found he is said. to 
have beenreleased from custody at this same. 
village and thé form was observed of taking ` 
from him a bond, to appear and give, evidence. 
But in spite of the release and notwithstanding 
the botid, Tripura adhered tothe Police and 


“went back with them to the Mirpur, thara . 


and stayed with them till he gave his evi- 
dence. This hedid on the 17th and he was. 
then examined before the Committing Magis- 
trate, 
the Magistrate was at.that time standing 
adjournéd to the 20th and the 17th was not 
a. day fixed for héaring.- The only explana- 
tion Inspector Banerjee could give of this case 
Was, “I thought it better.” Up to’ this point, 
we heave narrated that which kêbiaon Hone? 
evidence: 

We will now ae up Tripura’ g sme. The: 


‘only persons present at the examinatidn 


besides Tripura were the Committing Magis- 
trate and Superintendent Shamsul Alim and 
the prosecution at this stage was conducted by 
Superintendent Shamsul Alim in the sense 
We would 


of the, provisions of section 495 of the 
Criminal Procedure Code, for there can be no 


question that the Superintendent Shamsul - 
Alim had taken part in the investigation -of . 


the offence. What is stated. by Tripura. 
beyond this is contradicted by Inspector 
Banerjee. Tripura declares that while he was 


atthe Mirpur thana he was tutored by the 


Police, 'and that he gave the answers he did 
before the Magistrate, because he was told 


would have to. give his answers ag- the 
Superintendent put his qneations. Inspector 
Banerjee denies the tutoring and there the 
This then is. how matters 
stand: “The Court is convinced that. of the 
contradictory statements now under considera- 
tion those made in this Court were troe, but 
those before the Magistrate were false and 
on a'caréfnl consideration’ of the events 
leading up to’ the examination before the 
Committing Magistrate and of the conditions 
undér which that examination was conducted, 


| we'are clearly of- -opinion that the sanction, 


sought should not be given. l 
Had Tripura repeated here the false see. 
he told before the Magistrate, no such appli- 


anton as-the pr esent would have been made;. 
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te 
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` 


is sit io be EET P he had told the 
truth here ? Certainly not. “ 

‘We do not mean to say that in no case 
would it be right to grant æ sanction when a 
witness -has told a false story before the 
Committing Magistrate and a true story at 
the trial,—there may be exceptional conditions 


, in which sanction should be granted—but we 


areclearthat to give sanction in circumstances, 
_ such as wo have here, wouldonly tend to defeat 
‘and not to further thé ends of justice. 

So far we ‘have dealt with the ‘application 
a8 based on Tripura’s conflicting statements: 
but ‘sanction is also sought for his prosecu- 
| tion. In: respect of his statement that the 
“deposition was not read over to him. The 


Advocate-General, however, has not placed 


before us.any affidavit or other material that 
would justify us in holding that in this respect 
Tripura had given false evidence. The result 
then is that we must decline to give the 
sanction sought and ‘we must dismiss the 
application, 

Application dismissed, 





CALCUTTA HIGH COURT. 
_SeconD Civie APrEAL No. 2097 or 1908. 
a May 10, 1910. 
~ Present:—Mr. Jastice Doss. . 
SREE NATH HOLDER Daren 
—APPELLANT 
CETHE 
SREE KANTA HOLDAR—PLAINTIFP 


— RBSPONDENT. 
Transfer of Property Act (IV of 1882), s. 54- Bale of 
land- Registration of deed of sale—Delivery of deed— 
Completion of purchase—Non-payment of consideration 


by Superintendent Shamsul Alim that.he | Recital of receipt in sale-deed—Proof of non-payment 


—Hstoppel. 

Mere registration of a deed of sale of La aneaccom. 
panied by delivery of the deed to the vendee, does not 
_make the transaction a completed one and does not 
pasa title, ifit was intended, by, the parties that the 
title should pass only upon ‘the consideration money 
being paid. 

Sheo Narain Singh v. Darbar: Mahton,2 0. W, N. 


207, Manladan v. Rughunandan Pershad, 27 C. 7 and 


Manaj Singh v. Sarat lal Mahto, 4 C. L.J. 334, 
relied on. 

Notwithstanding an admission in a sale-deed that 
the consideration has been received, it is open to the 
vendor to prove that no consideration has’ been 
actually paid or that the consideration was different 
from that stated in the sale-deed 

Sah Lal Chand v. Indrajit, 4C. W. N. 486; Lala 


| Himmat. Sahai ` v. Ilewhellen, 11 C. 486 and Gopal 


Singh v. Laloo Tall, 10 0. L. J. 37; 2 Ind. Cas 963, 
followed. 


Appeal from the decree of the District 
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Judge of 24-Pergannahs, dated June 17, 1908, 
reversing that of the Munsif of Diamond 
Harbour, dated February 28, 1908. 

“Babu Girija Prosanna Roy Chowdhury, for 
the Appellant. 

Babu Shashi Sekhar 
pondent. 

Judgment.—tThe plaintiff sned as 
purchaser ofa plot of land for delivery to 
him of a kobala by the defendant, on his pay- 
ing to the latter the sum of Rs. 21 as stated 
‘by him to be the unpaid balance of the pur- 
chase-money. The kobula was executed by 
the defendant and was presented by him for 
registration, and after registration it was 
taken back by him from the Registry Office 
aud is now in his own possession. 

The learned District Judge has found that 
the plaintiff has not paid any portion of the 
sum of Rs. 99, which was the purchase-money 
for the kobala. As the kobula, though execut- 
ed, has not been delivered to the plaintiff and 
the latter has not paid any portion of the 
purchase-money, I am of opinion that the 
plaintiff has acquired no title to the property. 
It has been laid down in the cases of Sheo 
Narain Singh v. Darbar? Mahton (1),-Mauladan 
v. Rughu Nandan Pershad Singh (2), Manaji 
Singh v, Sarat Lal Mahto (3) that mere regis- 
tiation of ndeed of sale, unaccompanied by 
delivery of the deed to the vendee, does not 
make ihe transaction a completed one, and 
that mere registration of the document does 
not pass title ifit was intended by the parties 
that the title shonld pass only upon the 
‘consideration money being paid. In this 
view it becomes unnecessary to discuss the 
question ruised in the Courts below as to 
whether the defendant was entitled to prove 
as a defence to this suit that there was a 
contemporaneous oral agreement between 
the parties that the consideration money was 
not to be paid in cash but that in lieu thereof 
the plaintiff was to execute in favour of the 
defendant a mokarart mouraai lease of some 
other land, the salami for such lease being the 
consideration reserved inthe kobala. The 
learned District Judge held thatit was not 
open to the defendant to raise this defence in 


Bose, for the- Re- 


this suit. Had it been necessary for me to ex- ` 


press any opinion on that point, T should have 
thought, having regard to the authorities, that 
(1120, W. N. 207. 
(2) 27 C 7. - 
(3) 40. L J 334. 
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“the Court was bound to come toa finding 


upon that point before awarding a decree for 
possession in favour of the plaintiff. The 
eases of Sah Lal Ohand v. Indrajit (4), Lala 
Himmat Sahat Singh v. Llewhellen (5) and 
Gopal Singh v. Laloo Lall (6) clearly establish 
the position that notwithsanding an admis- 
sion in asale-deed that the consideration has 
been received, it is open to the vendor to prove 


_that no consideration has been actually paid 


or that the consideration was different from 
that stated in the sale-deed. l 

For these reasons the appeal is decreed, the 
decree of the lower appellate Court set: aside 
and that of the Court of first instance restored 
with costs in all the Courts. 

Anpa! lowa 
(4) 4 0. W. N. 485; 22 A, 370, 27 1. A . 93. 


(5) 110. 484 
(6) 10C L J. 27; 2 Ind. Cas. 058 f 


CALCUTTA HIGH COURT. 
Seconp Civic APPBAL No. 2527 or 1907. 
May 8, 1910. 

Pr esent: :—Mr. Justice- Mookerjee and 
Mr. Justice Carnduff. 
CHANDRA KANTA DASS AND OTHERS — 
DEFENDANTS—— APPELLANTS 

TETsStis 


RAMANATH BARMAN—P carn rive— 


RESPONDENT. 

Landlord and tenant—Partial eviction by landlord by 
grant of subsequent lease—Suspension of rent, even 
though tenant subsequently obtained decree for possession 
and mesne profits. s 

If thore has been an eviction by a landlord of his 
tenant from evcn a part of the demised premises, the 
entiro rent is suspended, even though the rent has 
been assessed ata known rate per unit of area of 
moasurement. 

Dhunput Singh v. Mahomed Kazim, 24 C 2098; 
Haro Kumar v. Purna Chandra, 28 O. 188 and Ras- 
seatoart V. Sourendra Mohan, & Ind. Cas. 105, followed. 

If the eviction of the tenant was procured 
by the landlord by the grant of a subsequens 
lease, even then the landlord is responsible, be- 
cause he cannot be allowed by the interventior 
of an agent or sub-lessee to escape liability for his 
wrongful act. 

Kadumbdinee y Kasheenauth, 13 W. R. 388, relied on. 

The landlord is precluded from suing the tenant 
for rent of the period of dispossession, even thongh 
the tenant has recovered a decree for possession and 
mesne profits. 

Therefore, where a tenant was dispossessed by 
his landlord, who had granted a subsequent leage 
of tho lands previously demised, and the tenani, 
sued for recovery of possession with mesme 
profits and was successful, and the landlord 
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then -commenced an action: for recovery of rent 
“of the period in respect of which mesne profits had 
been allowed ` 

' Held, that the rightof the plaintiff to recover tent 
which he had lost ‘by his wrongful act (because 
_the entire. rent had been suspended by partial 
eviction) was not revived when the tenant 
obtained sa: decree for Tocorarg“ of possession and - 
| mesne profits., ” 
Kadumbwnee v. Kasheenauth, A8 W, R. 338, followed. 
‘Appeal from the degree of the Additional 
- District Judge of Jessore, dated. August 13, 
1907,. confirming tHat 
Sub- Judge ‘of “Khulna, 
1906. *_ . 
“Babu sanun Kanjilal, for ‘the Appel- 
Tanta. i 


E Boido Nath Dutt, for the Respond- 


dated: August : 28, 


en 

Judgment.—this is an appeal on 
behalf of the defendants in an‘action for rent 
commenced on the 15th April 1905. The 
plaintiff-respondent alleged i in the Court of 
first instance that the defendants were in 
occupation of 500 brghas of land under a 
reclamation lease granted in favour of ‘their 
predecessors- on the 21st May 1892, but 
- that they had defaulted in the payment of 
rent of the ‘rate of Re. £ per’ bigha per 
annuin, as settled by the contract for seven- 
ge of the year 1308 and for the whole of . 
the years 1309, 1310 and 1311, t.e., from Jane’ 
190l to Apel 1905. . The plaintiff accord- 
ingly prayed. for w decree for over Rs, 2,000 
together- with . damages and costs. The 
defendants admitted the tenancy, buat pleaded — 


that, subsequent to the- grant of the lease in 


favoni of their predecessors, the plaintiff 


created another tenancy in favour of certqin | 


persons who may be called the Ghoses, first 
by an amdlnamah dated the 7th December 
1893, and subsequently by a lease dated the 
7th August, 1896; that portions of the lahd 
- covered by the leaned ‘of the 21st May 1892 


' . were included in the subsequent document in 


favour of the Ghoses;’ that as a result, the 
Ghoses had. dispossecsed them of a substau- 
tial portion of the lands’ comprised in their ` 
-tenancy,.and that they were in ‘occupation of - 
not more than 340 bighas of land. 
fendants contended that, in the events which 


had happened, the entire rent was suspended : 
by reason of unlawfal disturbance of their 


possession Dy their landlord, -the” present 
plaintiff. The defendants further stated that 
they. had already commenced two actions 
on the 14th May 1904, against the Su 
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The de- - 
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and the subsequent lessees for declaration of 


. title to the lands from which they had b3en 
‘dispossessed, and for recovery of. possession 
and mesne profits. Under these circumstances 
by consent of parties, the Court directed 
that the rent suit as well asthe two title 
suits should be heard together. In the 


-Court of first instance, the Subordinate Judge 


found upon the evidence that the lands, claim- 


“ed by the present defendants as plaintiffs in 


the title suits, ware not comprised in their 


‘tenancy and that consequently the defendants 


could not .be said to have been evicted by 
their landlord from any portion of their hold- 


_ ing. In this view the original Court made 


a decree for rent in favour of the plaintiff in 
respect of 329 bighas, 1 cotta and 14 chittaks 


‘of land and at the same time dismissed the 


title suits. The tenants thereupon preferred 
‘three Sppeals to the District Judge, two 
against -the decrees of dismissal in the title 


"suits, and one against the partial decree in the 


favour of the Jandlord in the rent suit. The 
District -Judge held upon the evidence, as also 


‘upon a construction of the leases granted by 


the landlord that the lands claimed by the 


‘tenants were included in their tenancy, and 
~ that they were entitled to a decree for posses- 


sion of an area, which would bring up the total 
to 500 bighas. In this view he made in the title 
suits decrees for possession of the disputed 
lands with costs against the-landlord and the 
subsequent lessees, and made the latter alone 
liable for mesne profits for three years antece- 
dent to the suits and for the period which 
might intervene between the commencement 
of the, suits and the delivery of possession. 
When the District Jadge came to consider the 
appeal inthe rent suit, he held that, as the 
tenants had obtained decrees for recovery of 
possession of the lands from which they had 
been.dispossessed:- together with mesne profits, 


_ they were liable to pay the entire rent claim- 


ed but as the landlord had not preferred 
any appeal or filed any cross-objection against 
the decree.of the Court of first instance, 
he-dismissed the appeal of the tenants as 
wholly anreasonable. [n sgo far as the decrees 


“jn the two title-snits are concerned, we are 


not called upon to deal with them as they 


_have not bean challenged by “way of appeal 
“and have been allowed to bécome final. In 


so far, however, as the suit forent is con- 
cerned, thetenants have appealed tthis Court 
-and on their behalf it has heen contended 


t 
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that, as upon the facts found the tenants 
are conolasively proved to have been evicted 
from a substantive portion ofthe lands of 
their tenancy the entire rent has been suspend- 
ed, and that the mere fact that they have 
succeeded in their suits for recovery of pos- 
session and have obtained decrees for mesne 
profits against the lessees of their landlord, 
does not negative this defence which was 
undoubtedly valid when the suit for rent was 
commenced. In support of this proposition, 
reference has been made to the case of 
Kadumbinee Dossia v. Kashesnauth Biswas (1), 
which was accepted as good law in the cases 
of Dhunput Singh v, Mahomed Kazim Ispahain 
(2) and Mahomed Majid v. Mahomed 
Ashan (3). It has been argued, on the other 


hand, that the landlord is not proved to have 


had any hand in the eviction of the tenants, 
that he is not responsible for the misconduct, 
if any, of the subsequent lessees and that in 
any évent the doctrine of suspension of ‘the 
entire rent by reason of partial eviction ought 
not to be extended to cases of boundary dis- 
putes among holders of reclamation’ leases. 
Before we examine the validity of the/ argu- 
ments addressed to us on both sidi | itis 
necessary to determine precisely the |rt, if 
any, taken by the landlord in the eviction of 
the present appellants. 

It appears from an examination of the 
records of the two title-suits commenced by 
the tenants that the latter asserted in the 
clearest possible terms that the disputed lands 
were comprised in the lease granted by the 
landlord in favour of their predecessors on 
the 21st May 1892; that with a view to 
obtain a higher rental the landlord had grant- 
eda lease of the same land onthe 7th De- 
cember 1893 and 7th August 1896 to the 
Ghoses at the rate of Re. 1-8-6 per bigha per 
annum: that the Ghoses had subsequently, in 
concert with the landlord, dispossessed them; 
. and that they were consequently entitled to a 
decree in each suit for possession and mesne 
~ profits. The Ghoses resisted the claim on 
the ground that the disputed lands were not 
included in the lease of 21st May 1892, that 
they had acquired a good title, and must, 
therefore, be deemed to have lawfully entered 
into occupation. The landlord defendant not 
merely supported the Ghoses but denied the 


tile of the lessees of 1892 andalleged that they 
(1) 13 W. R. 338. (2) 24 C. 296, 
(3) 23 C, 205, 
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had had no possession at all of the disputed 
lands. Not only did he thus support the case 
of the subsequent lessees by his written 
statement, but he tried to advance it by addi- 
tional evidence. In substance he identified 
himself completely with the subsequent 
lessees. . The position taken up by him was 
that the claims of the lessees of 1892 were 
entirely unfounded and that he acted within 
his rights when he granted the subsequent 
lease and placed the Ghoses in possession of 
the lands. These facts are established con- 
clusively from the recordsof the title-suits 
which we have carefully examined. The 
question, therefore, arises what is the precise 
position of the landlord plaintiff in this rent- 
suit ? It cannot be disputed, in view of nu- 
merous decisions of this Court amongst which 
reference may be made to Dhunpat Singh v. 
Mahomed Kasim (2), Harro Kumari v. Purna 
Ohandra (4) and Rasseswart v. Sawendra 
Mohan (5), that if there has been am eviction 
by a landlord of his tenant from even a part 
of the demised premises, the entire rent is 
suspended, even though the rent has been 
assessed at a known rate per unit of area of 
measurement. Further, as explained by this 
Court in the case of Raz Charan Sar v. 
Administrator General of Bengal (6), this doct- 
rine is based upon weighty reasons, thongh 
it may, at first sight, appear to be tunneces- 
sarily harsh upon the landlord and unduly 
lenient towards the tenant, who by reason of its 
application escapes payment.of rent even in 
proportion to the area of which he continues 
to hold possession. But the reason in support 
of the rule is conclusive, whether we atopt 
the one given in the old cases, that no man 
ought to be encouraged to injure or disturb 
the possession- of his tenant, whom by the 
policy of law he ought to protect and defend 
or accept the one set forth in modern cases, 
that if the lessor enters into a part by wrong, 
he shall not so apportion hisown wrong as 


_to enforce the lessee to pay anything for the 


residue. In other words, as Lord Chief 
Baron Gilbert puis it, if the contrary view 
were adopted, it would bein the power of 
the lessor to resume any part of the land 
against his own engagement and contract 
and so by taking that which her most com- 

(4) 28 C 188. 

(5) 5 Ind. Oas. 108. 


(8) 2 Ind. Cas. 169; 9C. L. J.58; 36 C., 856; 
O, W. N. 858, 


) 
| en 
d+ 
Vw 
T Ped 


- 


ae 


. 282. 
Be (1855) 17 ©. B- 80; 104 R. R. 562. 


3: = 
4 p- ^ z w 
Vol. Vi: ` Ta goa 
EET aa 2kg z 

ro had 


‘OHANDRA KANTA DASS t, RAMANATH BARMAN, . 


modious for-thé tenant, render the remainder: 


- in effect useless, or put him to expense and 


trouble, to restore himself to such part by 
course of law. But the learned Vakil for the 
landlord respondent has suggested that the 
doctrine ought not to be extended -to 
cases of boundary’ dispute-between holders . 
of reclamation leases, as the boundary 
may really be dificult .to -ascertain, and. 
a landlord, however -honest he may be, 


may find himeself'* deprived of his. entire ` 


rent by reason of .an'‘ innocent mistake 
on his’ part. | 
express any opinion.as to whether -considera- 
tions like these should furnish an exception 
to the rule; because in -the case before us, it 
is manifest that the landlord deliberately 
procured the eviction of his first lessees, from 
a substantial portion of the lands demised to 
them, solely with a view to increase his own 
profits. In this view it is unnecessary to. dis- 


.cuss the case of Annoda Proshad v. Mathura 
_ \Lal(?), to which our attention has been invited,’ 


but itis-worthy of remark that the case of 
Stokes v: Cooper(8), upon which reliance was 
apparently placed on behalf of the appellants 
in ‘that case, can no longer be-treated as good 
law as 15 conglusively shown by the cases of 
Reeve v. Bird(9): ‘Upton v. Townend (10) and 
Rai Charan v. Administrator-General (11). lf, 

therefore, we find as we do here, that the 
eviction uf the first tenant was procured by- 


the landlord by the grant. of a subsequent _ 
‘lease it cannot be disputed that the ‘landlord 


is “responsible, becanse he cannot be allowed’ 
by the intervention of añ agent or sub-lessee 


` to -escape -liability for his wrongful act, 


[Kadumbines Dossi v. Kasheenauth Biswas(1) |, 

though it may be conceded that the position 
may be different if the landlord is not a party 
to the dispossession directly or indirectly or his _ 
act-does not result in actual interference [Kali 
Prosanno v, Mathura Nath(12); Gopal Chandra 


v, Chowdhuri Krishna Ohandra (18) and’ 


Sri. MatiMoni v. Kala Chand Ghramt (14) ]. 
The sole question, therefore, whioh remains” 


for ‘consideration is, whether the fact of - the 
- (7) 9 0. L. 7. 585; 18 O. W. N. 702; 2 Ind Cas. 123. 
(8) (1814) 3 Campbell 514; 14 R. R. 829. 
(9) (1834) 10, M. & R. 31; 4 Tyr. 612; ko L. J.E. 
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11) 2 Ind. Cas. 169; 9 d. L. J. 579; 36 O. 356; 13 ` 
C. W. N. 853. 
~ (12) 840. 191. 
R L. J. 595; 4 Ind. Oas. 6. . ae 
(14) 9 0. W, N. 871. : i. 
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Itis not necessary for us to` 


- now. before us. 
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“ snbsequent dearaes for possession obtained by 


the tenants does in any way improve the 
position-of the landlord. It has been contend- 
‘ed- by” the learned Vakil for the tenants 
appellants that this circumstance makes no 


-difference while the contrary view has been 
_‘strennonsly maintained on behalf of the land- 


The case of Aadumbinee 
however, 
clearly supports the contention of the 
appellants though there has been some 
divergence of judicial ‘ opinion as to the 
precise- effect of this decision. In the 
case. of Mahomed Majid v. Mahomed 


lord respondent. ` 


- Ashan (3), it was assumed that the case is 


an authority for the proposition that if a 
tenant has been dispossessed by his landlord 
and has subsequently obtained a decree for re- 
covery of possession and mesne profits, the land- 
lord when he brings a suit, for recovery of 
arrears of rent of the property for the period 
_ daring which the tenant had been disposses- 
sed, is entitled, forpurposea of limitation, - to 
have the time calculated against him only 


‘from the date of ascertainment of the mesne 


profits.. On the other hand, in the case of 


. Dhunput Singh v.' Mahomed Kazim (2), the 


decision’ in Kadumbinee Dossi v. Kasheenauth 
Biswas (1) wus treated as an suthority 
for the proposition that, where the tenant 


defendant has been dispossessed of part 


of ‘the lands leased to him by a third 
party to whom the plaintiff landlord had 
giver a lease of the same land and 
assisted him in the dispossession, the 
landlord is. precluded from suing the tenant 
for rent of the period of such dispossession 
even though the tenant has recovered a dec- 
ree for ‘possession and mesne profits. We 


. have examined the original paper- book in the 
' case of Kadumbinee Dossi v. Kasheenauth Bis- 


was (1) and have found from the proceedings 
in the Courts belowthat the effect of the deci- 
gion was correctly stated by Ghose and Hill, 
JJ., in Dhunput Singh v. Mahomed Kasim 
| Iepahain (2) and that its true effect was 
not -accurately appreciated by Prinsep 
and - Ghose, . JJ., in Mahomed Majid v. 
Mahomed Ashaw: (3). In fact, that deci- 
sion “is precisely on all fours with the case 
There, as here, atenaut was 
dispossessed by alandlord’ who had granted 


. a subsequent lease.of the lands previously de- 


mised. The tenant sued forrecovery of posses- 
sion with mesne profits and was successful. 
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- Thelandlord then commencedanaction for re- 

, covery of rent of the periodin respectof which 
mesne profits had been allowed. This Court 
held, in affirmance of the decision of the Dis- 
trict Judge, who had differed herein from the 
original Court, that the right of the plaintiff 
to recover rent, which he had lost by his 
wrongful act (becanse the entire rent had 
been suspended by partial eviction), was not 
revived when the tenant obtained a decree 
for recovery of possession and mesne profits. 
The learned Judges observed that the posi- 
tion of a man left in peaceful occupation 
of his land and the position of a man 
ejected and subsequently recovering a 
decree for possession and mesne profits are 
notthe same. Apart from this reason, it 
‘may be observed that the view taken by the 
learned Judges is obviously well-founded on 
principle. As soon as the landlord evicted 
the tenant, the entire rent was suspended 
even though the eviction was partial. When, 
therefore, the landlord commenced this action 


for recovery of rent he had no subsisting: 


cause of action enforceable in law. The mere 
circumstance that the tenants subsequently 
obtained decrees for recovery of possession and 
mesne profits cannot entitle the landlord to 
obtain a decree on the basis of a claim, which 
had no existence at the date of the commence- 
ment of the action. But we may add that 
‘even if the decrees for possession and mesne 
profits had been obtained before the suit for 
rent was commenced, the position of the 
landlord would not have been improved, as 


is clear from the case of Kadumbinee Dossi v.. 


Rasheenauth Biswas (1). The learned Vakil for 
the respondent, however, suggested that this 
view was not consistent with principles of 
justice, eqaity and good conscience. We are 
wholly unable to accede to this contention. 
When the meane profits due to the appel- 
lants, who have obtained decrees against the 
subseqnent lessees of their landlord, come iv 
be assessed, it may well be that in so far as 
lands of which they were deprived are con- 
cerned, allowance may be made in favour of 
the trespassers for any rent paid by them in 
respect thereofto thelandlord. In other words, 
~in- respect of lands from which the appellants 
were evicted the ‘landlord may justly be ex- 
pected to look for payment of rent to the 
trespassers whom he inducted into the lands 
and they may be entitled, 1f they have actu- 
ally paid him rent, to claim a deduction from 
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the mesne profits payable to the 
appellants. The result, therefore, 
that the landlord would ultimately 
rent of that portion only of the la: 
which the appellants were not evicte 
18, In Our opinion, nothing unjns 
position, and the landlord, at any: 
no room for just complaint because 
culty is entirely of his own creation. 
the doctrine of suspension of the en 
by reason of even a partial eviction 
cognise the position that the land] 
properly be deprived of the whole r 
though the tenant has been in occu 
a portion of the lands of the tenan 
reason assigned by Lord Chief Baro: 
in support of this view, is, we think 
sive, and may be applied most st 
the case of reclamation leases. 
obvious, that if the landlord der 


‘tenants of possession of the positi 


has been re-claimed and is then a 
apportion the rent, be may derive £ 
from his own wrongful act, and tł 
may be placed in a position of cor 
hardship and embarrassment. In ou 
there ig no room for reasonable di 
the conduct of the landlord in this . 
justifies the application of the do 
suspension of the entire rent evel 
the eviction has been partial and eve 
the tenants have subsequently obta 
rees for possession and mesne profits 
The result, therefore, is that th 
must be allowed, and the decree ma 
District Judge, in affirmance of the 

of the original Court, discharged. 
will stand dismissed with costs in al 
Agceal ı 
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PUNJAB CHIEF COUR] 
Civit Revition No. 643 or 1: 
January 11, 1910. 
Present:— wir. Justice Shah I 
KASHI RAM—Praintirr—Apr: 
rersua 
GOPI MAL AND OTHERS— DEFEN] 


RESPONDENTS. 

Ovvil Procedure Code (Act XIV of 1882), < 
623—Limitation Act (XV of 1877), Sch. II 
— Suit dramirsed m default—Appeal ‘agains 
also dismissed in default—Application to res 
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made after expiry of 30 Epea kan treated as 
review— Review. 

Where the plaintiff fails to Appear, a saé canndt 
be dismissed under section 158, Civil Procedure Code. 

The plaintiff appealed against a dismissal under 
section 158, Civil Procedure Code, but the appeal was 
dismissed by the Divisional Judge in defanlt of 
prosecution. An application to restore the appeal was 
made after. the expiry of 30 days prescribed by the 
. Limitation Act for such appheations. Notice was 
issued to the defendants to show cause againsb the 
granting of the application and the Divisional Judge 
after issue of the notice was succeeded by another 
Jadge who re-heard the appeal and upheld the order 
of the Ofiginal Court. ' . The plaintiff applied for 
revision - 


ka 


It was contended that the application to re-hear the : 


appeal having been made after the oxpiry-of 30 days 


and the period not being. extendible, the order of 


dismissal became final: 

Held, that the application for sestoration could be 
treated as one for review and there wag no irregularity 
in the proceedings-of the lower appellate Court. 


Petition for revision of the ‘order of H, A. 


Rose, Esquire, Divisional Jadge, Ambala Divi- _ 
gion, dated the 7th November 1908, affirming ` 


that of Pandit Molak Ram, Muusif, lst class, 
` Ludhiana, dated the 8th April 1907, dismiss- 
ing plaintiff’s claim. 

Lala Bilwant Rar, for the Petitioner. 

Lala Lagpat Rat, for the Respondent. 


Judgment,—lIt is not disputed by 
“the learned pleader for the principal re- 
spondent, Lala Mansa Ram, that the order 
passed by the first Court under section 153, 

Civil Procedure Code (1882), is not, agcord- 
ing ‘to the authorities, warranted by the 
provisions of that section.. Sitara Begam 
v. Tulshi Singh (1). It 18, however,. urged 
that the order of the Divisional Judge dis- 
missing the appeal from the decree of the 
first Court can be supported on the ground 
that the appeal having been dismissed in 
default and no application for restoration of 
the appeal having been made within 30 days 
from the date of 
Jadge.was precluded from dealing with the 
appeal on the merits, the ‘time -limit laid 
down in article 16% of the 
the Limitation Act, 1877, {nob being ex- 
tendible. 
to reply that the application for restoration of 
the appeal was, as prayed in the application 
itself, trented as an application for review 
of the order of dismissal, and notice having 
been issued thereon by -Mr. Dundas, who had 
passed that order, his successor, Mr. Rose, 


a 23 A, 469. -7 
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gand the case brok to ba 


dismissal, ‘the Divisional _ 


2nd ‘Schedule ‘to.’ 


To this argument it is ‘sufficient’ 
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was competent to set aside the order on 
review, and to hear the appeal on merits. 
This 18 exactly what Mr. Rose has done, 


‘bat ib is clear, as admitted by Lala Lajpat 


Rai, that the view taken by the Jadge of the 
scope of section 15S, Civil Procedure Cole of 
1882, is obviously wrong. 

I set aside the order of the frst Court and 
dealt with in 
accordance with law. 

-No order ag b) costs. 

Petition ace rpteil. 





. ~ (a o«8P I.R 1910.) 
- . PUNJAB CHIEF COURT. 
OURIMINAL Aepzat No. 329 or 1992. 
February 5, 1910. 
Present: —Sir Arthur Reid, KT., Chief Jnige 
and Mr. Justice Rattan. 
- |  BMPEROR— APPELLANT 
CeTsUus 


GANESH DAS-——Acousep—Rs3Pon DENT. 

Rathosys Act (IX of £390), s. LOlL—Ratlway —Rash or 
nagligent act--Act endangering safety of a person. 

Under section LOLofthe Railways Act the offence 
consists in (1) disobeying rules or doing any rash or 
nogligant act and (2) thereby endangering the safety 
of any person Itis not sufficient to show that the 
act of the accused or any omissionon his part was 
likely to endanger the safety of any person. It must 
be proved afirmatively that ıt did in point of fact so 
endanger any person’s safety. 

The Assistant Station Master of Talwandi allowed 
a goods train to prosesd tothe next station Dogra 
without informing the staff of the latter station of 
his doing so and without previously obtaining a line 
clear message from that station. A passenger train 
was nearing Dogra from the opposite direction and 
the goods train was detained at the distant signal of 
the Dogra station, its arrival there came to the . 
knowledge of Dogra authorities a few minutes before 
the passenger train arrived from the opposite direction. 

Held, that the Assistant Station Master of Talwandi 
could not be convicted of the offence under section 
101 of the Railways Act. 

Queen v. Manphool, 5 N. W. P., 240, followed. 

Fazal Din v. King Emperor, 13 P. R. 1908; 59 P L. 
R. 1907; 5 Or L. J. 81; 4Bur. L. B. 354; Snell v. 
Queen, 8 M 201; 4 Bor. L R. 189; Joy Gopal Banerjee 
v Emperor, 11 C.W N 178; 5 Gr L. J. 16, Raghu- 
nandan Parsad v. Emperor, 32 0. BO; Bhala v. Man- 
raj, 7 P. R. 1892 Or.; Criminal Revision No. 1019, of 
1894, distinguished 


Appeal from the order of H. Scott Smith, 


Esquire, Sessions Judge, Ferozepur Division, 


dated the 26th April 1909, reversing the 
order of F. W. Skemp, lisanire, Magistrate, 
Ist class, Ferozepur, dated the 22nd March 
1909, sentencing the accused, < 


` 
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EMPEROR V. GANESH DAS, 


Mr. Petman, Government Advocate, for 
the Appellant. 
Mr. Morrtson, for the Respondent. 
Judgment.—tThis is an appeal by 
the, Local Government from the order of the 
Sessions Judge, Ferozpore, acquitting the 
respondent, Ganesh Das, of the offence with 
-which he was charged under section 101 of 
- the Indian Railways Act (IX of 1890). The 
facts are not in dispute before us. Briefly 
summarised, the case stands as follows:— 
Ganesh Das was the Assistant Station 
Master nt Talvandi, a station on the Feroz- 
pore-Ludhiana branch. of the N. W. Railway, 
and he was charged with having endangered 
the safety of various persons by disobeying 
rules, or by rash or negligent acts or omis- 
sions, the allegations for the prosecution being 
thatthe accused, while on duty at the: said 
station, on the night of the 9th-10th Septem- 
ber 1908, (1) allowed a down special goods 
train ” to proceed from Talvandi to the next 
station onthe line, Dogra, without having 
first obtained what is technically known as “a 
line clear’? message from Dogra, and without 


having informed the Dogra authorities of the : 


departure of the said train, and (2) gave “a 
line clear” message to Dogra for “No. 61 Up, 
mixed passenger” to proceed from that place 
.to Talvandi along the same line of rail before 
he had been duly notified of the arrival at 
Dogra of the special goods train. i 
The Magistrate who tried the case in the 
first instance and the Sessions Judge have 
accepted the facts as stated by the prosecu- 
tion and no attempt was made by Mr. Morri- 
son, who appeared for the respondent 
in this Court, to contest these findings. It 


appears, however, that the special goods” 


train arrived atthe distance signals of Dogra 
ab 3-25 a.u. The signals were against it 
and it had, therefore, to stop at the spot, but 
- its arrival there was duly : notified to the 
Dogra authorities, pnd it is admitted that 
they knew of its arrival some minutes before 
the No. 61 arrived from the opposite direc- 
tion, and’ that the Dogra authorities conld 
not, in the circumstances, allow the lattertrain 
to proceed before the “goods special” had 
been duly provided for. Upon these facts, 
the Sessions Judge, relying upon the 
authority of Queen v. Manphool (1), has 
acquitted the accused on the ground that, 


however culpable his negligence may have 
(D 5N. W. P. 246, 
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been, he cannot be said to have endangered 
the safety of any person in either train, the 
special goods train having actually arrived 
(to the knowledge of the Dogra authorities) 
at the Dogra out signals before the mixed 
passenger train arrived at the same station. 
The latter train would, therefore, not have 
been allowed to proceed on its journey until 
the “special goods’ train had been brought 
on to the other line. 


The authority citedis distinctly in point 
and after full consideration we can see no 
good reason for differing from it. Mr. „Bevan 
Peiman, who appeared for the Crown, has 
referred us to several cases in which this 


authority has been discussed and distinguished, 


but in none of them do we find any doubt 
thrown upon its correctness, e.g, Fazal Din 
v. King-Emperor (2); 4 Bur. L. R. 854; Snell 
v. Queen (o); 4 Bur. L. R. 189; Joy Gopal 
v. Emperor (4); Raghunandan Banerji Prasad 
v. Emperor (5); Bhala v. Munroj (6); Cri- 
minal Revision No. 1049 of 1894. 


Under section 101 of the Railways Act 
the offence consists in (1) disobeying rules or 
doing rash or negligent act and (2) thereby 
endangering the safety of any person. Ib 18 
not sufficient to show that the act of the 
accused or any omission on his part was 
likely to endanger the safety of any person. 
It must be proved affirmatively that it did 
in point of fact so endanger any person’s safety. 
In the present case any possibility of an 
accident was averted by reason of the fact 
that the special goods train- arrived at the 
Dogra distance signal before the mixed 
passenger train arrived at that station and, 
therefore, it cannot be said that the safety 
of any person in either traing was actually 
endangered on the occasion in question. We 
quite agree that if the fact has been different, 
if for instance, the mixed passenger train 
had been started off from Dogra, prior to the 
arrival of the goods special onthe same line 
of rails, the accused would rightly have been 
convicted of an offence under section 101 of 
the Act, and this, too, though no actual 


(2) 13 P. R. 18C6: 59 P L. R. 1607; 5 Cr. L. J. 81. 
(8) 6 M. 201. 

(4) 11 ©. W. N. 178; Cr. L. J. 16. 

(5) 32 C. £0. 

(6) 7 P. R, 1892, 
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collision had occurred. In that avent his act 
or omission would unquestionably have result- 


ed in endangering the safety of persons in-- 
the two trains. The cases above referred to 


are authorities for this proposition but they 
go no further. In the case before us, however, 


the facts are very different and it is impossible ~ 


to say, with the knowledge we have of what 


actually occurred, that any person's safety, 
‘was really endangered on the night in queg- 
‘tion. The ruling of the Bombay High Court in 


the case of Queen-Hmpress v. Hormuagt Nowrojt 
Lord (9), upon which Mr. Bevan Petman laid. 
particular stress, 18 not in point. In that case 


the offence with which the accused was. 


charged was one under section 279, Indian 
Penal Code, and under that section the acts 


punishableare notonly such rash and negligent | 


driving or riding as endangers human 
life; but also such rash or negligent driving 
or riding as is Iskely to cause hurt or injury 
to any other person. The mere fact, there- 
that. a public road happens, at the 
moment, “to be empty is not per se a ground 


for acquitting a person of the offence under 


that section, for his rash driving or riding 


in such public road is’ likely to cause in- 7 


jury to human life, even though in point 
of fact he had, by the intervention of Pro- 


_vidence, not endangered the safety of any. 


- person. But in the present case, we have to 


see whether the act of the accused actually 
endangered the safety of any person. It was a 
rash and negligent act, and it might have 
resulted in disastrous consequences. In point 
of fact, however, it is impossible to say that 
any person’ s safety was in. the circumstances. 


‘endangered, and it is to this alone that a. 


Court has to look when dealing with a 
charge under section.101 of the Railways Act. 
= In our opinion the ruling relied-upon by 
the Sessions Judge is relevant-and should be 
accepted. We socordia y reject the ap- 


peal, 


- Appeal rejected, 
(0) 19 B. 715, . i 
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-PUNJAB OHIEF COURT. 
SECOND Cryin, APPRAL No. 490 or 1908. 
November 16, 1909. 

Present: —Mr. Tastics Johnstone. 
TARA CHAN D—Dk&rFeEnvant—- 
APPELLANT 
TeTsEus 
BUDH RAM AND ANOTHER—~PLAINTI¥FS— 


RESPONDENTS. 

Contract Act (IX of 1872), 8. 78:—Contruct—Agree- 
ment to sell corn ata future date~ Seller's failure to 
make delivery--Damages—Rate varying during the 
course of the day, 

The defendant agreed to sell gram on a particular 
date aba fixed rate but failed to perform the agree- 
ment. The plaintiff sued for compensation and eg- 
tablished- that on the particular date high rata 
prevailed till 1 r. x., when a panchayat assembled and 
fixed a certain lower rate for the day in relation to 
contracts to be carried ont on that day: 

Held, that the plaintiff was in no way bound by the 
decision of the panchayat and was entitled to calculate 
compensation at the high rate which prevailed in the 
early part of the day. 


Further appeal from the order of A. H. 
Parker, Esquire, Divisional Judge, Ferozepur 
Division, dated the 3lst March 1908, varying 
that of H. M. Cowan, Esquire, Munsif Ist 
Class, Ferozepur, dated the 3rd September 
1906, decreeing the claim. 

Rai Sahib Pandit Sheo Narain, for the 
Appellant. 

The Hon'ble Mr. Shadi Lal, Advocate, for 
the Respondents. | 

Judgment.—Defendant in this case 
undertook to supply to plaintiff 2 kothas of 
grain (1,250 maunds each) at Rs. 2-1-6 per 
manund and one similar kotha at Rs. 2-2-6 per 
maund on 13th Har Sudi Sambat 1963. The 
stuff was not supplied, plaintiffs say, through 
defendant’s mere default, defendant says be- 
cause plaintiffs, who wereto prepareand make 
available the 3 kothas, did not do so. Plaintiffs 
claimed Rs. 1,000 damages, being more or 
less the amount lost by them on the idea that 
they could, on the aforosaid date, have sold at 
Rs. 2-6-3 per-maund. Appeal and repeated 


‘remands’ having taken place, finally the 


Divisional Judge varied the First Court’s 
decree, which awarded to plaintiffs the full 
amount claimed by ‘reducing the decretal 
amount to Rs. 74-2-3 with costs in propor- 
This was arrived at by taking the 


has appealed against the decree and plain- 
tiffs have filed cross-objections asking for 
1,000 in -full. Before Rattigan, J., at the 


` ing merchants. 


= 


' out on that day. This, then, 
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preliminary hearing with files, Mr.. Sie 


' Narain for appellants expressly confined his’ 


appeal to the question whether the standard 
rate should be taken at Rs. 2-5-0 or Rs. 2-3-3. 


' This being 80, & great. deal of the evidence in 

- the case can be ignored and the case becomes 
“a very simple one 4 

It 18 admitted that for the: pu" poges o$ this - 

' “case the evidence of Phamman Mal, taken on 


13th August 1907, gives with subsbantial 
accuracy the- rates prevalent in the market at 


‘Ferozepore from 8th'to 15th Har Sudi Sambat 


1963. The rates stated for these days are suc- 
cessively Rs. 2-2-6, 2-3-3, 2-4-3, 2-3-6, 2-3-3 
(18th) Rs. 2-6-3; 2-3-6, 2 3-3. This high rate 


2.3.3, and was due to std between compet- 


¢. e., roht, gram, and that the aforesaid rates 
are for that kind of gram. a 


The learned Divisional Judge has not dis- 
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plaintiffs must kave- known before I P. w., 
indeed, must have’ known early in the day, 
that defendant did not intend to deliver gram 
at all. They were, therefore, „unable to take 


‘advantage of the high. rate ruling all the 


morning and till I r. m., whereas‘had defen- 


‘dant paid up, plaintiffs could have madè a 


most profitable deal. They could have sold at 


‘Rs. 2-6-3 to buyers and have either handed 


over the full kothas to them, or, if delivery had 
not actually begun, oould have instructed 
defendant to deliver to the buyers. We may — 
safely take it that in a large market like 
that of Ferozepore city, the offer of 3,750 


_maunds would not have bad a necessarily 
“for 13th he says came down in the evening to ` 


It seems to me quite clear - 
' that the grain to be supplied was first class, 


{ 


cussed at length how the rate Rs. 2-5-0 was ` 


arrived at; but the first Court, 


the dayand continued till 1. P. M., a panchayat 
assembled and fixed Rs. 2-5-0 as the rate for 


in its final | 
‘return to the last remand, notes that when the 
' sensational rise to Rs. 2-6-3 occurred early in ` 


the day in relation to contracts to be carried - 


is the origin of 


depressing effect on the, market. 

For these reasons, [ dismiss the appeal with 
costs, and I accept the cross-objections and 
give plaintiffs a decree for B3. 1,000 with 
costs in full. E ee N. . 

Appeal dismrtssed. 
. (8.0. SP.L.R 1910.) 
~. PUNJAB CHIEF COURT. 
` Cryin Appgan No, 623 or 1908. 
November 19, 3909 
Present:—Mr- Tnatice Rattigan. and — 
Mr. Justice Shah Din: 


KHUDA BAKHSH axp oTHERS—DR¥FENDANTS 


the Rs. 2-5-0 rate. Phamman Mal says the rise ` 


` of the rate was unwarranted, but I am inclined 


baha) 


to ngres with the first Court in its last return ` 


In these circumstances, Tam unable to Bee 
why the decision of the panchayat should be 
any guide at all for us. Tt.is not shown that 
the parties agreed to abide by that decision, 


‘and I think we must fall back upon plaintiffs’ 


' aforesaid that the rise was the result of news “ 
-regarding coming contracts. 


y 


e 


— APPELLANTS 
- ` - CETEUS 
KAIM DIN anb-oTHsRS—PLAINTIFF3a— 
RESPONDENTS. - 

J aicaiction of Civil or Revenue Courts—Punjab Land 
Revenue Act (XVII of 1887), s. 117—Partition pro- 
ceedings—Shamilat land, partition of —Rtght ‘to retain 
possession of land broken upand cultivated for manu 
years by one of the co-sharers. 

Ata partition of shamilat land the plaintiff alleged ~ 


“that the land in dispute in the presentauit was broken 


“up by him and was in his possession for many years -- 


rights upon the broad facts. Defendant should - 


have supplied 3,750 maunds. on 13th Har l 


- plaintiff could “have re-sold at Rs. 2-8-3 with 


delivery that very day, which practically 
means immediate delivery, had defendants 
supplied the stuff. Jt is contended that 


' defendant had till nightfall to complete the 


; supply and, therefore, need not have begun to 
supply it till after 1 p.m, but I think this 


point must be treated in a reasonable way. 
Gram would be put into the kotkas in bulk, 


“not in separate bags, and this would certainly 
` take some hours in the case of a quantity like 
_ 3750 mauinds ; and it seems quite clear that 


` 


* Sudi Sambat 1963. Any time up tol p. m., | 


and contended that according to custom his possession 
should not be disturbed The Revenue authorities 
did not accept the contention and the land was allotted 
toa different co-sharer. The plaintiff sued in the 
Civil Court for a declaration that he was entitled to 
retain possession of the land by custom: * 

Held, that the. Civil Court had no jurisdiction to 
take cognizance of the case. 


Further appeal from the oda of -T. J. 
Kennedy, Esquire, Divisional Judge, Rawal- 
pindi Division, dated the 2nd April 1908, 
affirming that of Sardar Gulab Singh, Sub- 
Judge, lst Class, Rawalpindi, dated the 7th 
August 1907, decreeing plaintiffs’ claim. 

Bhagat Gobind Das, for the Appellants. 

Mr. Muhammad Shafi, for the Respondents. 


~ 
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_ Commissioner. 


that their 


KHUDA BAFHSH t, EAIM DIN, 
Judgment.—the facts of this case, 


. 80 far as they are material to the decision 


of this appeal, are briefly as follows:— 

_ The’ land in dispute,- which measures 35 
kanils, 7 mailas, was at one time part of the 
shamilat land of mouza Pind Dadu. The 
plaintiffs, who are among the proprietors of 


- that village and assuch were entitled to a 


‘share in the ‘shamilat, took possession 
of the land-in question and brought it 
under cultivation. In the course 


present litigation, it “has been found 


‘as a fact by both the Courts below that the 
~ plaintiffs’ 


possession has extended over a 
long series of years, and that the area in suit 
is much less than the plaintiffs’ proportionate 
share of the village shamtlat. For the pur- 
poses of this appeal, this finding may be 
accepted as correct. 


It appears that some years ago, the defend- 


- ants or some of them applied to the revenue 
authorities for partition of the common land, 

of which the area in dispntè formed part, and 
proceedings for partition were duly held 
under the provisions of the Land Revenue 
Act of 1887. .In the course of those proceed- 
ings, the plaintiffs represented that they had 
re-claimed the plot in dispute with the expen- 
ditare of much labour and at great cost and 


- had been in possession of it for a very long 
` time, and claimed that according to the provi-- 


sions of the village Wajrb-ul-arz, their posses- 
sion should not be disturbed and the land 


“should be‘allotted to them on partition to the 
‘ ‘extent of their sharein the common holding. 
- The revenue authorities, however, did not see 


their way to accept the plaintiffs’ contention 
on this point, and upon partition the ares 
“in question was attached. to another co- 
sharer. or -other co-sharers. ’ The partition 
proceedings were, it is stated, concluded some 
time in 1904, and an instrument of partition 


' appears to have been duly drawn up. It is 


said that the plaintiffs sought to have the 


partition set aside or re-opened, but were 


unsuccessful up to the Court of the Financial 
This, however, we . have 
not been able to verify from the record, anda 
the matter is not very material for our present 
-parpose. ' 

In February 1905, ii plaintiffs brought 
the present guib for a declaration that the 
land in dispute was not liable to partition and 
possession ag co-sharers shall ‘ 


r 


of the 


“by section 117 of Act XVII of 1887. 
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remain undisturbed, mudatyan ka quibza 
hissadart bargarar rahe. 

The latter part of the relief sought in the 
plaint is important, inasmuch as it has a 
bearing on the question, which has been 
argued before us, as to whether the suit 
as framed is or is not cognizable by a Civil 
Court. In the ‘body of the plaint, the 
plaintiffs state that thè area in sutt which 
is part of the shamilat has been in their 
possession sincea very long time: that they 


have re-claimed it at considerable expense; 


that according to the terms of the JVajib-ul- 
arz of the village, a proprietor who breaks up 
a plot out of the shamilat and is in possession 
thereof as a co-sharer is entitled to retain 
possession of the same and to be considered 


its owner, and that they (the plaintiffs) have, 


therefore, a right to remain in possession of 
the land in question. 
The first Court dismissed the suit on the 


“ground that as the revenue authorities had 


already adjudicated adversely to the plain- 
tifs’ claim io the course of the partition 


| proceedings, the suit was barred by section 


13 of the Civil Procedure Code (1882) and 
Ono 
appeal the Divisional Judge was of opinion 
that the suit. as laid raised “a olear 
question of title which had not been de- 
cided by a revenue officer” acting as a 
Court-under section 117 aforesaid, and he 
accordingly remanded the oase under sec- 
tion 562, Civil Procedure Code of 1882, for 
decision on the merits. Upon the merits, the 


-frst Court decreed the plaintiffs’ claim, hold- 


ing that the plaintiffs’ ancestors had re-claim- 
ed the land in suit, that they had been in 
possession of it for a very long time, aud that, 

‘the land should be allotted to them on par hi- 
tion.” The learned Divisional Judge (Mr. 
T, 4. Kennedy) upheld these findings aud dis- 
missed the defendants’ appeal, but at the 
same time he expressed a doubt as to whether 
the suit as framed was one cognizable by a 


Civil Court. 


Before us in appeal, the very first point 
raised on behalf of the defendants is that the 


- guit as laid is excepted from the jurisdiction 


of the Civil Courts, andwe think, after hoar- 
ing Mr. Muhammad Shafi for the respondents 
that this contention must prevail. Daspite 
the learned counsel’s ingenious attempt to 
place on the plaint a constraction most favour. 
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able to his client’s case, we are clear that the 
plaintiffs intended to allege, and (as will 
appear from the summary ofthe plaint given 
above) did allege, that they held the land in 
dispute as co-sharers in the shamilat: that up 
to the date of partition it continued to be 
held by-them as part of the common holding ; 
but that under the circumstances stated, they 
had a right to have it allotted to them go long 
as it did not exceed their proportionate share. 
They never denied that they were still liable 
to account to other co-sharers, so far as parti- 
tion of the shamelat was concerned, in re- 
spect of the area in their possession, all that 
they alleged was that having broken it up 
and remained in possession of it for a very 
long time, they hada right, under the local 
custom, to have their possession respected, to 
the extent of their share; in other words, that 
the land in question could not be taken out of 
their possession and allotted to another co- 
sharer in the shamilat. This being the true 
nature of their claim, we cannot distinguish 
this case from the one reported as 
Devi Dial v. Ahmad Khan (1), and we 
hold that the suit as laid is not-one cog- 
nizable by a Civil Court. We accept the 
appeal, set aside the decree of the lower 
appellate Court and direct that the plaint be 
returned tothe plaintiffs for presentation in the 
proper Court. Under all the circumstances, 
we leave the parties to bear their own costs 
throughout. 


Appeal accepted. 
(1) 4 P. B. 1908; 01 P.L. R. 1908; 14 P. W. R, 1908. 


(s.v. 5 P. L. R. 1910.) 
PUNJAB OHIEF COURT. 
Civit Revision No. 381 or 1909. 
December 6, 1909. 
Present:—Mr. Justice Rattigan. 


GUJJAR MAL AND ANOTHER— DEFENDANTS — 


PETITIONERS 
Versus 
SITA RAM-—Praintrvr—Resreonpent, 

Iamitation Act (XV of 1877), 8. 7, Sch. II, art. 166-—~ 
Oivil Procedure Oode (Act XIV of 1882), s. 811— 
- Kuecution of decree—Application to set aside aale— 
Minority, effect of —Limitation Act (IX of 1908), ». 6, 
applicabrhty of. 

Anapplication under section 811 of the Civil Pro- 
cedure Code, 1882, to set aside an auction gale, 
presented on behalf of a minor by his next friend or 
guardian after the expiry of one year from tho date 
of sale is not barred under article 166 of the second 
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schedule of the Limitation Act, XV of 1877. Section 
7 of the Act applies to such cases and the period of 
limitation is extended under the provisions of the 
Section. 

Phoolbas Koonwur v. Lalla Jogeshur Sahoy,1 C. 
228; Norendra Nath Pahari v. Bhupendra Naran Roy, 
23 C. 374; Baldeo Singh v. Kishen Lal, 9 A. 411, 
followed. ; 

The oporation of section 7 is not confined to ap- 
plications made by minors after attaining majority 
but extends to applications made by guardians during 
the minority of their watds. 

Section 6 of Act IX of -1908 does not govern an 
application made before the Act came into force. 

Gulam Husen Mahomed v. Sayed Musa Miya Hamad 
Ali, 8 B. 260 at p. 268, relied upon. 

Petition for revision of the order of the 
District Judge, Gurdaspur, dated the 31st 
March 1903, reversing the order of the Munsif, 
Ist class, Batala, dated the 25th November, 
1907, rejecting plaintiff’s application. 

Bhagat Gobind Das, for the Petitioners. 

Rai Sahib Pandit Sheo Narain, for the Re- 
spondent. 

Judgment.—tThe facts of the case 


are set forth in detailin the judgment of the 


‘District Judge. 


The sole question before me is, whether an 
application under section 311 ofthe former 
Code of Civil Procedure, to set aside an auc- 
tion sale, prefered on behalf of a minor by 
his next friend or guardian, is time-barred 
on the ground that it was not made within 
one year from the date of sale, under art 166 
of the late Limitation Act, 1877? 

On behalf of the petitioner, (who re- 
presents the minor) itis contended that under 
section 7 of that Act, the application is witb- ` 
in time and reference is made to the decision 
of their Jiordships of the Privy Council in 
the case of Phoolbas-—Koonwur v. Lalla Joges- 
sur Sahoy (1), of the High Court of Calcutta 
in the case of Norendra Nath Pahari v. Bhu- 
pendra Narain Roy(2) and of the High Court 
of Allahabad in the case of Baldeo Singh v. 
Kishen Lal (8), these rulings (and especially 
the one last cited) would appear to be in 
point, and upon their authority, it must be 
held that the application was within time. 

For respondent, Mr. Sheo Narain contends 
(1) that section 6 of Act IX of 1908 governs 
the case and that under it, the only exemp- 
tions that can be relied upou in favour of 
minors are in respect of suits and of applica- 
tions for execution of decree; (2) that even 
5 10. 226. 


2 28 0. 374. 
(3) 9 A, 411, 
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- under section 7 of Act XV of 1877 an applica- ' 
tion to set aside a sale was not such an applica- . 


tion as fell-within the purview of that section; 
and (3) that if it was opén to a-minor on 
attaining his majority to impugn an auction 
sale within the time prescribed by section 7 
of Act XV of 1877, it was not competent to 
a guardian ofa minor, during the period of 
the latter’s minority; to challenge the transac- 
tion after the said period of one year. | 
, In my opinion, Mr. Sheo Narain’s conteu- 
tions must fail In the first place, I cannot 
see how- the new Act of Limitation can pre- 
judicially affect a- right given by the Act of 
1887, when that right has actually be- 
come the subject of adjudication before 
the new Act was passed.” The present 
application on behalf of the minor was pre-. 
` sented on the 14th June 1904, and Act IX 
of 1908 was brought into’ force only on the 
lst January 1909. Assuming thatthe said 
application was within time under the 
provisions of Act XV of 1877, I fail ‘to 
see how it canbe held to be barred, because 


under the terms of the new Act. it could not. 


be entertained. The new Act cannot be con- 
strued as depriving a person of rights which 


he had under the ‘old law, and which rights. 


- he was actually seeking to enforée at the time 
when the new Act came into force. As re- 
marked in the case of Ghulam Husen Mahom- 

od v. Sayed’ Musa Miya Hamad Ali (4), 
“Acts of Limitation, like other Jaws relating 
to procedure, apply immediately to all steps 
taken after they have come into force. When 
‘a right has been fully acquired and the Coart 
had not to be invited to a fresh exercise of-its 
authority, the established right continues td 

operate according to its nature.” 

The second contention is equally untenable. 
Under section 6 .0f the present Act, the ex- 
emption, no doubt, is expressly limited ‘to 
suits and to applications 3 in respect of the exe- 
cution of decrees but under section 7 of Act 
-XV of 1877, the exemption applied to suits 
. and to DIA generally, and the rolings 


above cited are sufficient authorities for hold-. . 


ing that an application to set aside a sale 
was within the scope of- the section. The 
same remark applies to the third argument. 
In terms, no doubt, the section does not 
provide that an application made after the 
usual time, by the guardian, of a minor, is to 
be decreed within time if presented at: any 
(8) 8 B. 260 at p. 263, 
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time during the minority of the minor. On 
the contrary; the exact letter of the section 
makes no provision for such cases, but 
the spirit and principle of the section 
would certainly seem to suggest that the 
exemption applies equally to the latter 
class of cases. The above decisions are 
to this effect. and to hold otherwise would 
lead to very absurd results. We should, for 


‘example, be obliged to hold that the applica- 
-tion on behalf of the minor was time-barred, 
‘bat that it was still open to the minor, several 


years hence, to have thé whole question re- 
opened after he comes of age. As‘observed 
by their Lordships of the Privy Council, the 
argument “implies that the infant’s claim, 
which is admittedly not barred, was asserted 
too soon rather than too late, and it cannot 
be the policy of the law to postpone the 
Phoolbas Koonwur v. Lalla 
Jogeshur Kahoy (1). In the caseof Norendra 
Nath Pahari v. Bhupendra Narain Roy (2), 
Banerjee, J., observed: “Nor can it be said that 
the privilege” (given under section 7 of the 
Limitation Act, 1877) “given to a minor can 


‘be availed of only after he comes of age. 


Any application made on his behalf by his 
guardian must be equally exempt from 
the operation of the law of limit- 
ation,” (p. 388); see also ‘Maharaj Kumar 
Ganeshwar Singh v. Jagadhatra Persad Narain 
Singh (5). For the reasons given, I hold 
that the application is not barred by time. 
-The Division Beuch has held that the order 


. of the Divisional Judge remanding the canse 


under section 562 of the former Code of Civil 
Procedure was erroneous and that upon his 
findings he should have returned the file to 
the first Court in order to allow execution 
proceedings to proceed. As, however, I set 
aside the Divisional Judges order qua the 
question of limitation (upon which this deci- 
sion was really based), I must remand the 


- case to him (under Order 41, Rule 23) for 


determination of the other points involved, 
Costs to abide the event. 


Case remanded, 
(6) 3 G; W. N. 25, 
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Musammaé PRABH DEVI V, DIWAN CHAND, 
; (8 o OP. L. R. 1910.) 
PUNJAB CHIEF COURT. 

Si. SOND Civic APPRATL No. 97 cr 1906. 
January 31, 1910, 
Present.—Sir Arthar Reid, KT., 

Ohief Judge. z 
Musammat PRABH DEVI—Decree-noLper 
~——PLAINTIFF—APPELLAN? 
CETUS ` 
DIWAN CHAND AND OTHERS —J UDOMENT- 


DEBTORS—~D BF EN DANTS—-RESPONDENTS. 
Limitation Act (XV of 1877), Sch. II, art. 179 


‘ (Civil Procedure Code (Act XIV of 1882), s. 280—- 


A 


Execution of decree—Lrimitation—Btep-in-ard of execution 
~—Application by legal representative for hia name to 
be substituted in place of deceased decrec-holder —Decree 
twelve years old—Applwation in continuation of pie- 
vons applications for arrest of gudgment-debtor. 

An application by the legal representative of a 
deceased decree-holder for his name to be substituted 
in place of the deceased is a step-in-aid of execution 
within the meaning of clause 2 of article 179 of tho 
secoud schednie of the Limitation Act. 

Pitam Singh v. Tota Singh, 29 A. 801,4A.L J. 184; 


_ A. W WN. (1907) 74, followed 


~ 


When applications for the arrest of the jadg- 
ment-debtor are ineffectually mado within twelve 
years from “the dite of tha desree and struck 
of owing -to the jadgment-debtor having 
absconded, a frosh application for arrest, mado 
after the expiry of twelve years, which ia not 
othern ise barred, may be regarded as made in con- 
tinuation of the previous applications, and cannot be 
held to be barred by tho provisions of section 230 of 
the Civil Procedure Code, 1882 

Jit Mal v Jwald Prasad, 21 A. 155; Pattahara 
Annamalai Goundan v. Rangasami Chetti, 6 M 865, 
followed. 


Further appeal from the order of W. A. 
LeRossignol, Esquire, Additional Divisional 


' Jadge, Jhelum Division, dated the 21st July 


1 


1905, confirming that of Sheikh Amir Ah, 
District Judge, Gujrat, dated the 38rd October, 
1904, dismissing the claim. 

Rai Sahib Mr. Shukh Dial, for the Appel- 
lant, 

Mr. Nanak Chand, for the Respondents. 

J udgment.—The two points which 
have been argued are, (1) whether the last 
application for execution was barred by 
article 179 of the Limitation Act? (2) Whe- 
ther execution is barred by section 230 of the 
Code of Civil Procedure ? 


Lower appellate Court has held that the 
last “application was barred by article 179, 
because an application made in 1900 and 
relied on as keeping the decree alive was 


defective, having been made by an unanthoris- | 


ed person. 
In June 1600, however, Musammat Prabh 
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EMPEROR v. RAM DITTA, 


Devi applied, within three years of the last 
previous application, of August 4th, 1898, 
that her name be recorded as‘ legal 
representative of -her deceased husband, the 
decree-holder. This was followed by an 
application in April 1903, and the application 
now in question was made on the 3lst August 
1908. The record of the widow's applica- 
tion was nob available, having apparently 
been destroyed; -but Mr. Sain Das’s note 
dhows its contenta. The contention that 
the widow’s application kept the decree 
alive was not seriourly opposed, and Pitam 
Singh v. Tota Singh (1), is the latest authority 
for holding that article 179 is not a bar. 


. The first question must, therefore, be answer- 


ed in the affirmative. 

On the second point, the decree was- passed 
in 1830, From 1898 onwards the applica- 
tions were for execution by arrest of the 


_ debtor. 


On one occasion the debtor was excused 
from imprisonment on the ground that he 
was ill, bat the reports after issue of warrants 
on subsequent applications were that he was 
abs-onding—IJtuposh ho gair. These facts, 


. alleged'by the advocate for the appellant, 


were not denied by Counsel for the respond- ` 
ents. Jit Mal v. Jwala Prasad (2) and Patta- 
kara Annamalai Goundan v. Rangasami Chetti 


| (3), are authority for holding that each ap- 


plication for execution was in cdntinuation 
of the other and that the application for 
arrest, made within 12 years of the date 
of the decree, still subsists. — 

For these reasons, I decree the appeal and 
return the record to the executing Court for 
disposal in accordance with law. 

Appeal decreed. 

ae 301, 4 A, L. J. 184, A. W. N. (1907) i 

2) 21 A. 155, 

(3) 6 M. 865. 


(s. ©. 11 P. L. R. 1910.) 
PUNJAB CHIEF COURT. 
URIMINAL Revision No. 989 or 1908. 

September 15, 1908. l 
Present:—Mr. Justice Rattigan. 
EMPEROR 
Versus 


RAM DITTA AND otnmers—Accusep. 
Penal Code (Act XLV of 1860), s 406—Property - c/ 


, deceased—Heir not jusirfied in taking forcible possession 
of auch property. 


-VoL VI] 


- his No. 1203 of 20th July, 1908.. 


Musammat HAR DEVI 0, HARNAM SINGH. 
A person who claims to bo'au heir toa deceased 


. person is not: justified in taking possession of the 
_ property left by him by force from the person w ho ig 


actually in possession of it. 
-Oase reported ` by Major G. CO, Beadon, 
Sessions Judge, Hoshiarpur Division, with 


Mou 


Facts.—One Jowahir died leaving three 


l daughters, of whom one ws of full age, and 


two- were “minors. Shaman, petitioner, 
as heir of Jowabir, performed the funeral 
ceremonies. Shaman then complained to 


‘lambardar, Ram Ditta, that the eldest daugh- 


ter of Jowahir antad to,make away ‘with 
the movable property, and admittedly 


“Shaman with the help of Ram Ditta; entered 
“into possession of the house and obtained - 


control of certainornaments-and also recovered | 
‘a small debi due from one Chowdri to Jowa- 


“hir, deceased. 


Shunan states ` fine ‘subsequently the 


' neighbours turned him oat of the. house and 
-that the ornaments and money remained 
-there. The accused on conviction by Raja 


' Narindar Chand, 


Honorary Magistrate, 


‘Nadaun, exercising the powers of a Magis- 


trate of the lat Class; in the Kangra District, 


_ were sentenced by order, dated lst June 1908, 


‘under section 406 of the Indian Penal Gode 


to a fine of Rs. 45 each or 6 ‘months’ rigorous 


imprisonment. 


lad 


. ments and money -are 


(The fines have been paid and the petitioners 
are not in jail). 
The e are forwarded for revision 


‘on the following grounds: — | 


It is by no means certain that ‘lie Orna- 
in possession of 
Shaman now,. but assuming that he has still 
got them, the dispute is one’ for the Civil 


Court to determine: Ramditta may have been — dur Lala Mul Raj, 


‘unwise to ‘interfere in the matter, and Shaman 
‘may be wrong in believing himself to be the 
‘ heir, but no criminal intent appears’ to have 


been established in the case of either of the 
petitioners. I think that the conviction of 


. the petitioners should. be‘set aside. and. I < 


report the case for | the orders of the Chief 


| Court. ' 


~ kam nd 


Mr. Pahoa Lal, for the Accused. 
Messrs. Benz Pershad and “Sital. Pirshad, 


' for the Complainant. ' 


a 
r 


Order.—I see no reason to. ses fees 


' Shaman may or may not be the heir, but -he 


W 


had no right to take the law into his ‘own 
hands, and to forcibly dispossess the woman 
and deal with the property found in the house. 
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. Order 41, rule 28 of the Civil Procedare Code. 
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“Ramditta's conduct was even less defensible. 
The punishment meted out is almost nominal 
‘I decline to interfere. 
Petition rejected 


(s.c. 17 P.L. R 1910.) 
PUNJAB CHIEF COURT. 
Seconp Cryin APPEAL No. 723 or 1909. 
January 4, 1910. 
Present: ——-Mr. Justice Shah Din. 
‘Musammat HAR DEVI AND: OTHERS—DREEN- 
: DANTES ee 
versus 


HARNAM SINGH AND OTHERS— PLAINTIFFS 


—RESPON DENTS. 

Civil Procedure Code (Act? of 1908), O. XLI, R. 23, 
O. XLII, R. (1) (a), O. XLF, R. 4—Remand— Pre- 
. liminary point—Irr egular remand—Punjab Cotta Act 
_ (XVIIL.of 1884), & 70 (1) (a) | (6) —Revision—Ciril 
` cases—Appeal— Material irregularity. 

The original Oourt framed an issue, among othors, 
whether'the parties were governed by custom or 
, Hindu Law and decided the suit placing the onus on 
` the plaintif. On ‘appeal the Divisional Judge being 
of opinion that the onus should have been on the 
t defendant remanded the suit for fresh trial under 
On 
further appeal :— 

Held, that the order was not appealable. 

Held, also, that revision under clauso (1) (b) of 


- section 70 of the Panjab Courts Act did not lie for 


the order passed by the Divisional Court did not 
amount to a ‘decree’. 

Tas order must bo revised under clanse (1) 
’ (a) of section 70, for the form of order was bad the 
Original Court not having determined the suit on a 


: preliminary point and the Divisional Court not having 


, reversed any decision of the Original Court. 
Order 45, rule 4, does not apply to appeals preferred 
to the Chief Court but only to appesls to the King 


: in Counal. 


Further appeal from the order of Rai Baha- 
M.A., Divisional Judge, 
Anballa Division, dated the 4th May, 1909, 


- reversing thatof Pir Qamar-Din, Munsif, 1st 


Class, ‘Lidhiana, dated the 15th January, 
19093, -and remanding the case for fresh 
_ decision , under Order XLI; Rule 23, Civil 
Procedure Code. 

Bhagat Iswar Das, Rai Bahadur Bakhsh: 
Sohan Lal, for the Appellants. 

Mr. Gurclarn Singh, for the Respondents. 


Judgment.—lIt is clear to my mind 
that there can be no appeal to this Court in 
this case from the order of remand passed by 
the lower appellate Court under Order XL, 
-Rule 23, Civil ‘Procedure Code (see Order 
XLOI(L) (a)ofthe Code), Order XLI, Rule 4, 
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‘does not apply to appeals preferred to this 


‘Court, but only to appeals to the King in 
Council. ` 


Nor can there be a revision under clause 


(b) of section 70 of the Punjab Courts Act, - 
‘an the order passed by the lower appel-, 


late Court does not amount toa decree.” I 
think, however, that there is in this case a 
ground for revision under clause (a) of sec- 
tion 70 aforesaid, inasmuch as the lower 
_appellate Court, has made the remand under 


a rule of procedure which has no application | 


to the circumstances of the case. The first 

` Court did not, in my opinion, dispose’ of the 
-suit upon a preliminary point, and even if it 
did so, the lower appellate Court has not 
‘Reversed the decree of that Court on that 
point. The lower appellate Court has 
differed from the first Court as to the adjust- 
ment of the burden of proof in regard to the 


issue whether the parties are governed by’ 


“Hindu Law or by custom, and has remanded 
the case to.the first Court with a direction 
that it should decide that issue after placing 
the onus on the defendants. There is ‘no. 
decision by thelower appellate Court that 
the parties are governed by custom and not 


by Hindu Law, .and their is, therefore, no. 


actual reversal of the decree upon a prelimi- 
nary point. 
“ Under these., circamstances, I think that 
Order XLI, Rile 28, Civil Procedure Code, 
hag no application to this case, and that the 
remand under that ruleis bad in law. The 
form of the order of remand being wrong, I 
cannot deal with the merits’ of the point in 
that order; [Musammat Makhan Devi v. Asa 
Singh (1) andImam Bibi v. Ghulam Hussain, 
(2) |, 1 accordingly set aside the order of re- 
mand and direct the lower appellate Court 


to proceed in accordance with law. ‘The costs, 


of this Court will be costs ‘in the cause. 
- e Appeal accepted. 
m) 6 P. R. 1892. 


2) 38 P. B. 1908; 177-P. L. R, 1908; 86 P. W. R. 
. 1908. ‘ k 
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- accused without being corroborated 
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- 


. 7 (s.0. 18 P, L. B. 1910.) 

PUNJAB CHIEF COURT.. 

3 CRIMINAL APPEAL No. 170 or 1909. 
February 6, 1910. 

_ Present:—Mr. Justice Shah Din and 
Mr. Justice Williams. 

WALIA—Acoussp—APPELLANT 

VETSUS 


- EMPEROR—Prosgcuror—REsPponrDent. 
enal Code (Act XIV of 1860), 8. 400—Dacoity— 
asia to a gang of dacoits—-Proof—Kvidence Ac 
(7 of 1872), aa. 14, 30-—Oonfession—Accompltice—Corro- 
boration, i <4 
To snatain a conviction on a charge under section 
400 (1), Indian Penal Code, for having belonged to a 
gang of persons associated for the purpose of habitually 
committing dacoity, there must be (1) proof of 
association and (2) proof that the association was for 
pn of habitually committing dacoity and the 
it must be proved by an aggregate of acts: 


, - Afridi v. The Empress, D P. B. 1880 Cr. and Em... - 


press v. Navakumar Patnaik, 1 C. W. N. 146, referred - 
to. i 

Previous convictions of the-aconèed for dacoity 
along with other dacoits are relevant against hini 
under explanation % of section 14 of the Evidence Act. 
But the propriety of the accused’s conviction must be 
judged exclusively by reference to the evidence 
addaced by the prosecution at the trial. i 

The confessions made by accomplices at previons 
trials for dacoity cannot be taken into consideration 
against the accused under section 80 of the Evidence 
Act. Such confessions do not stand on a better 
footing than the sworn testimony ofan accomplice 
and cannot be treated as good evidence against the 
aliunde by 
independent evidence in material particulars and 
specially in respect of the identity of the accused. 

Empress v. Navakumar Patnaik, LO, W.- N. 146, 
‘referred to.. A 


Appeal from the order of the Seion 
Judge, Lahore, dated the 22nd February, 


- 1909. ; ; 


v 


- Mr. Muhammad Shafi, for the Appellant. 
- Judgment. —The appellant Walia 
has been convicted by the Sessions Judge of 
Lahore of the offence of having belònged to 
a gang of -persons associated for the 
purpose of habitually committing dacoity 
under section 400, Indian Penal Code, and 
has been sentenced to transportation for: 7- 
years. ee 

The judgment of the learned Sessions . 
Judge contains a brief summary of the series: - 


- of dacoities said to have been committed by 


the gang to which the appellant is found to- 


- have belonged. These dacoitiestook place beta 


ween the 8th May and the 13th June 1907:in ` - 
‘the vicinity of Lahore in the tract of country < 
between the city and the villages of Shahdara 
and Baghbanpura, and some-of them were 


- under ‘section 400, Indian 


Vol. VI) 
WALIA v. EMPEROR. = 


attended with murder. From a statement 
filed _by the Police Officer, who took a pro- 
minent part in the investigation of these 
dacoities, it would appear that between the 
above mentioned dates there were no ‘less 
than 51 occurrences of a more or less serions, 
character within the area aforesaid, which 
gave rise to 12 separate criminal prosecutions, 
with the result that all the accused persons. 
in those cages, except Walia, the appellant 
before us, were convicted of various 
offences. under the Indian Penal Code 
-and were awarded appropriate sentences. 
We agree with the- learned Sersions Judge 
that there cannot be the least doubt that bet- 
ween the months of May and June 1907 there 
was in the neighbourhood of Lahore a gang 
of persons associated for the purpose of habi- 


tually committing dacoity, as evidenced. by the. 


long “series of dacoities committed within 
that period, and we- are -also convinced that 
most of the persons who have been chalaned 
and convicted in the twelve cases above re- 
ferred ‘to were members of that gang. 

, The dae ton, which we have to decide in 
this appeal, is whether it is proved that the 
appellant Walia was one of those persons and. 
whether he haa been properly convicted of an 
offence?ander section 400, Indian Penal Code. 
After hearing the learned counsel for the 
appellant and carefully examining the evi- 
dence on the record, we think that this 
question must be answered in the negative. 

Upon analogy of the ruling in thecase of 
Afridi v. The Empress (L), it seems to us 
that to sustain a conviction on a charge 
Penal Code, 
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[per Straight, J., in Hmpress v. Kure(3).] Ap- 
plying these tests to the case of the appellant, 
we think that the evidence on the record falls 
shortof proving him to be guilty of an offence 
under section 400, Indian Penal Code. He has 
“been tried in five_cases of dacoity out of the 
12 cases to which reference‘has been made 
‘above, and he has been acquitted in each one 
of them. All the other accud4ed persons, who 
have been tried jointly with him in this 
case, have been convicted of dacoity, and 
no less than 5 of them have already been 
hanged. So far, therefore, there is no proof 
of previous commissions of dacoity by the 
appellant and of his previous convictions in 
respect of them such as would be relevant 
under explanation 2 to section 14 of the Evi- 
dence Act, in the case of Empress- v., Nara- 
kumar- Patnatk (2) and the propriety 
of the appellant’s conviction under sec- 
tion 400, Indian Penal Code, must be judged 


-exclusively by reference to the evidence ad- 
-duced by the 


prosecution in this case. 


Now -that evidence consists of the state- 


ments of a certain number of witnesses, 


who depose to the appellant having commit- 
ted dacoity in company with other persons 
in May 1907 (on pp. 158—163 of the record, 
Nikal Singh and Gahna Singh) or to we 
having associated about that time with a gang 
of dacoits, many memhersof which havealready 
been convicted of the offence of dacoity (see 
P. W. Nos. 111, 118, 1:4, 115 and 117— 
Buta, Haka, Milkhi Ram, Kadir Bakhsh and 
Karam Din). Of these, the Sessions Judge 
has relied on the evidence of Buta, Haku 
and Milkhi Ram who depose to having seen 


there must be (1) proof of association, and -the appellant going to the lands of Suba 


(2) proof that the association was for the 
purpose of habitually committing dacoity, and 
the habit must be proved by an aggregate of 
acts [see also the case of Empress v. Nava- 
kumar Patnaik(2)]. The accased must belong ` 
to a gang of persons who make it their busi- 
ness to commit dacoity, and thongh iti 18 not 
- gssential for the purpose of a conviction under 
section 400. that the evidence should show 
the same degree of particularity aa to- the 
commission of each individual dacoity as is 
required to support a simple and substantive 
charge of that crime, it is necessary to prove 
that the person accused. was associated’ with 
others for the habitual pursuit of that offence 


a) 9 P. R. 1880 Cr.. 
(2) 10, W. N. 146, 


(who has been convicted of the offence of 
dacoity) in thecompany of Mangal and Gaman, 
two of the dacoits who have been tried jointly 
with the appellant in this case and who also 
. have previously been convicted of dacoity. 
We have carefully considered the evidence 
of those witnesses, and we agree with the 
appellant’s counsel that it is notof acharacter 


“sufficient to justify the conviction of the ap- 


‘pellant foran offence under section 400, Indian 
Penal Code. Two visits to Suba on the part of 
the appellant, even if held proved to have 
taken place in company with Mangal and 
“Gaman, which is not altogether free from 
_doubt,do not show tbat he was associated 


-with either Suba or Mangal and Gaman for 
(3) A. W.N. (1886) 66, 


T 
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thé purpose of'habitiially committing dacoity, 


and the fact’ that the appellant has been tried 
no less-than five times for the offence of daco- 
“ity and has each'timé been acquitted certainly 
makes it imperative on the Court in the 


present case to scrutinize the evidence as to ` 
adsociation mostcarefully. Having soseratiniz- . 


ed‘ the ‘evidencs,. we are not at all convinced 


that it-is clear or’strong’ enough to support : 


the appellant’s conviction under s6chion 400, ° 


Indian Penal Code. i 


we 


The learned Sessions Judge has Ae relied 


in:support of the conviction upon the con: 


fessions of Mukanda, Massu, Bodi, Mangal 
aid Gaman who were tried jointly with the 
appéllant in this ' case, and who mention him 
as one of théir associates. The confessions of 
the first three persons on which relianceis placed 
were, liowever, made, not in this case, bat in 
other cases*in which they were individually 
tried on a charge of dacoity, and they cannot, 
therefore, be taken into consideration against 
‘him’ under section 30 of the Evidence Act, 


‘ ~ r 
a + 4 ey 


(8. c. 19 P. L. R. 1910.) . 
PUNJAB CHIEF -COURT. 
‘Seconp Civiu APPRAL No. 1190 or 1908. 
January 11, 1910. ae 
Piani —Mr. Jastice Johnstone and ` 
Mr. Justice Robertson. ` 
ee PARKASH—D ETENDANTA PPRITANT 
cersus 
| PARTAPA AND OTHERS—PLAINTIFFS — 
RESPONDENTS. 


Ancestral property—Occupancy -holding—Proprietary _ 


halding—Burden of proof—Presumption—Revision 

admitted aa further appeal—Scope of argument— 

Punjab Courts Act (XVIL of 1884),8. 70.(1) (3). 
Where plaintiff claims to succeed to land or to 


< restrain its alienation on.the:ground of the same 
being his ancestral- property, the onus of proving , 
that the land is ancestral lies on him. He must ` 


Besides, all the three had been hanged before - 


the present trial was concluded; and they 
could not, therefore, be said to have been 
tried’ jointly” withthe appellant. As regards 
the confessions of Mangal and Gaman, though 
they are full’ of circumstantial details and are 
tgo elaborate-to be the result of police dicta- 
tion or of outside influence and may, there- 
fore, ' be accepted as perfectly gennine, they 
certainly do not stand on a better foofing 
than’ the sworn testimony of an accomplice 
“and. cannot- be treated as good evidenceagainst 
the appellant in respect of an offence under 


section 400, Indian Penal Code, without being - 
corroborated aliunde by independant evidence - 


in material particulars “and especially in: 


respect -of the identity of the appellant; 
Empress v. Navakumar Patnaik (2). Of 
such material corroboration there is, in our 
opinion, ‘no.trace on the record: and we, 


therefore; hold that the confessions of Mangal. 


“and Gaman cannot be consideréd:as of . much 
help to the- -prosecution i in this case. 

- We- accept the appeal and`setting aside the 
conviction and: sentence, acquit the appellant. 


4 


” Appeal.accepted, - 


prove the fact by evidence-beyond reasonable donbt. | 


The plaintiffs claimed possession ‘of proprietary 


and occupancy holdings and alleged that. the hold-- - 


ings wero ancestral. The original and the , lower 
appellate Courts found that the property was 


` ancestral of the plaintiff and decreed the claim. 


Revision aguinst the decree was admitted under sec- 
tion. 70 (+) (b) of the Punjab Courts Act: 
Held, that the findings of fact of the lower Courts 


could not be questioned but the respondents were ` 


at liberty to support the dearee in their favour 
by ‘any arguments whether on facts or law or 
custom which they might have-used in the lower 
Courts and, therefore, the onse was virtually so far ag 
the respondents were concerned an open one. 

The lower appellate Oourt observed 


that since ` 


the occupancy holding was held by: brothers in | 


equal shares there was a strong presumption 
that they bad inherited it from their father. In 
the Settlement of 1851, it was entered’ that the 


brothora were tenants aide ancient times and in the . 


papers of the next éar there was an entry that they 
were tensnta styled hakdaran and had held for 60 or 
70 years: 


Held, that this eatablished a- strong pre- 


sumption that their father must have held the land ~ 


-before them. 


In the settlement of 1882 in the pedigree table 
the nameof the father of the brothers was shown in 
dotted lines, meaning that he was a farzi mooris, 


meaning an ancestor from whom the land did not 


come down: 

„Held, that such an entry must have been. de- 
liberately made and as ib was made before any dispute 
had arisen, it carmed great weight, and taken with 
the fact that at mutations in 1906 itwas admitted 


‘that both the holdings -were not ancestral, the 
-land must be held as not ancestral. 


Land inherit- 
od by a person from his father and transferred 
to his sister, or sistors son, when they ‘have’ no 
right to inherit the'same, ceases to be ancestral as it 
involves the break of continuity. - 


Further appeal from the order of the 
Divisional Judge, Jullundur Division; . dated 
the 13th May 190%, affirming the decree of 
the District Judge, Ludhiana, dated the 3ist 
J uly 1906, decreeing er claim, ' 


Vor. VE] ; 4 
BEL PARKASH v. PARTAPA, 
Rai Sahib Pandit Sheo Narain, for the 
Appellant. 
Lala Dwarka Das, for the Hapide. 
Judgment. —In this case two parcels 


of land are in suit, one 81 bryhus 18 biswas 
in mauza Ayali Kalan, beidkr an occupancy 


holding, ‘and the other 24 bighas, 11 biswas in’ 
mauza Ayali Khurd. ` As the -judgments of“ 


the lower Courts show, the crucial point in 
regard to each parcelis, whetherit is ancestral 
qua plaintiffs. The Courts below hold that it 
is all ancestral, with the result of a decree in 
full in favour of plaintiffs. 

The case is one of revision under section 
70 (1) (b), Panjab Courts Act, and it was 
admitted as a further appeal upon the ques- 
tions whether the land is ancestral and 
whether, if not so, it could be disposed of by 
Will. Iit came before a single Judge who 
referred it to a Bench. l 

The first difficulty in the case is as to the 
scope of argument by the parties, as the order 
of Rattigan, J., shows. There can be no doubt 
that the petitioners-appellants cannot ask 
this Court to question the findings of fact 
of the Courts below; 
are, we think, at liberty to support the decree 
in their favour by any arguments, whether 
on facts or law or custom, which they m ght 
have used in the lower appellate Court, and, 
therefore, the case is virtually, so far as the 
respondents are concerned, an open one. The 


lower’ appellgte Court hás found that the . 


land came from one Umra-by inheritance to 
his sister, mother of. Buta Singh and Dhyana 
—Bee pedigree at page 7, paper-book—or to 
her sons, of, whom Dhyana is father of plain- 
tiffs and Buta Singh father of Dasaundhi or 


Sant Das, whose chela is defendar:t ; or that - 


“Umra gave it tothe mother-orthesons. In any 
of, these cases, the finding i is thatthe property 
loft- ‘by Buta Singh i is ancestral qua plaintiffs. 
This isa somewhat vagne and complicated 
finding ; ; but itis- rendered more so by the 
observation that, inasmuch as Buta Singh 


and Dhyana held equal shares; both in the _ 


proprietary and occupancy holdings, there is 
a strong presumption that they inherited 
from their father (Gurya). Were this the 
case, the land would , ofcourse, be undoubtedly 
ancestral. 
As regards occhpancy holding (31 bighas 
18 biswas in mouza ‘Ayali Kalan), we may say 
at once . we think it was held by Gurya. We 
have found in the Revenue Record of 1851 an 
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entry showing that Buta Singh and Dhyana 
are tenants under Budh Singh, sonof Umra, 

since ancient times; and in the papers of the 
next year there is a clear entry that they are 
tenants styled hakkdaran and have held for 
60 or 70 years. In-our opinion this establishes 
a strong presumption that their father must 
have held the land before them; and, as Mr. 


„Sheo Narain admite, this concludes this partof 


the case in plaintiffs’ favour. 

But the proprietary land in Ayali Khurd is 
on a different footing. The burden of proof, 
as the Privy Council has lately ruled, is upon 
plaintiffs to show that the land is ancestral. 
Notwithstanding the rulings in the case of 
Lehna v, ,.Musammat Thakm (1) (which we 
consider beside the mark) and in the case of 
Kadir Bakhsh v. Nabi Bakhsh (2), it seems 
to us quite clear that this land cannot be 


. deemed ancestral property for the purposes 


of this case if it came from Umra to his sister 
or his nephews Buta Singh and Dhyana. No 
donbt it may have once belonged to the father 
of Umra and of his sister, but even so, we 
think that, when Umra made it over to his 


- sister or her sons, a break occurred and the 


land cannot be treated as having been the 
property of her father. She could not, except 
in unusgal circumstances, have trkertted from 
Umra, and such circumstances have not been 
shown to exist—and, if the land ever was 
Umra’s, which respondents deny, it must 
have gone to his sister or nephew by some 
process such as gift which involves the break 
of continuity alluded to. As:a matter of fact, 


‘ there is no direct evidence,- beyond some not 


good oral testimony, that the land ever 
belonged to Umra but there is much in the 
history of the land to make this by no menns 
improbable. 

After all, however, “it is for plaintiffs to 
prove -their case, and proving their case 
means they must show that the land once 
belonged to Gurya. The lower appellate 
Conrt is wrong when it writes of the history 
of the proprietary land and of the occupancy 
rights being identical. We have seen that the 
occupancy rights are proved by revenue 
entries to have come down from Gurya but 
the revenue records not only do not indicate 


this in regard to the proprietary land, but 


rather show the reverse. Thus in the pedigree 
table of the 1882 Settlement, the earliest 


(1) 82 P. R. 1895. 
(2) 40-P. R. 1898, 


` 


| , 
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- revision. and contended that the order passed on’ ap-' 


“ poni was illegal : 


‘original 


~ 
= 


OHUGATA KHAN V., WASIL KHAN, 


igree available, while Gurya’s name ig 
shown as father of Buta Singh and’ Dhyana, 


he is shown in dotted lines’ meaning that he 
is a farzi moorts which means an ancestor, 


from whom the land did not come down. Such 
an entry must have been deliberately made, 


and as it was made before any dispute had. 


arisen, it carries great weight. Again, on 
16th May 1906 at mutation,on appeal before 
the Collector, plaintiffs admitted even the 


-*. occupancy land was not ancestral. These two 


circumstances seem to us t9 dispose of Mr. 
Dwarka Das’s arguments. ; 

We accept the appeal as regards the 
proprietary land in Ayali Khurd 24 bighas, 11 
biswas, and dismiss plaintiffs’ claim to that. 
We dismiss the appeal as regards the land in 
Ayali Kalan. The parties will bear their own 
as i l . - Appeal accented. 


: (go. 21 P. L. R. 1910) 
PUNJAB CHIBF COURT: ` 
Civit Reviston No. 1361 or 1909.. 
January 29,1910. 
Present: —Mr. Justice Williams. 
CHUGATA KHAN—Dsrgypant— 
PETITIONER -< 


t ` 


Versus - 


INDIAN GASES. a. 


` Mal Raj, Divisional Judge; Ferozepore Divi- 


sion, dated the 24th May 1909, reversing that 
of Munshi Ghulam Haider Khan, Munsif, 3rd 
Class, Ferozepore, dated the 31st July 1902, 


rejecting plaintifi’s application for restor- ° 


- ation of the case dismissed fo: default. 


WASIL KHAN: anp omens —PLANTIEFS— , i 


i | RESPONDRNT3S. -0 -, . 

Civil Procedure Oode (Act XIV of 1882), s. 544-—Ap- 
peal——Dismissal of sur for default—Application 
for suit to be restored by some of the platntiffs— 


-Appeal by co-plaintiff who had not jomned in the 


application. “ 


Four brothers filed a suit; the eldest of them - 
' who was employed’ in the army, was unable to 
- attend Court on the day of hearing. The pleader 


of the four plaintiffa and the three younger 
brothers were present in Court but the pleader 
declined to appear for the plaintif who was absent. 


The Munsif dismissed the suit ostensibly under sec- 


tion 102, Civil Procedure Code. 


The pleader on behalf of the plaintiffs, who were - 


resent, applied for the case to be -restored but 
Pig Ha E KA was refused. On appeal on behalf 
of the plaintiff, wh6 wes absent in the original 
Court, the order was set aside and the snit was 
ered to be restored. The defendant applied for 


Held, that the contention was right, for ‘the 


absent plaintiff not having taken any steps in the” 
Court to get the suit restored, has no- 


locus standi to appeal, and that section 544 of 

the Civil Procedure Code -was not applicable to 

the case. = MIN - 
Petition for revision of the order of Lala 


je 
~ 


Lala Durga Das, for the Petitioner. 
Mr. Gullu Ram, for the Respondents. 


Judgment.—I think that this isa. 


very unfortunate case and it.iswitha good 
deal of regret that I find myself unable 
to, uphold the orders passed by the learned 


- Divisional’ Judge. A civil suit was filed on 


29th January 1908 by four brothers to set 
aside an alienation. The eldest brother, Wasil 
Khan, was a haezldar in the 17th Bengal 
Infantry, stationed at the time at Barrack- 


` [1910 
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pur; and on the 30th April 1908, the Court — 
of Munshi Gulam Haider, Tehstldar-Munsif, - 


- received a communication from the havildar’s 


Commanding Odicer to the effect that Wasil 
Khan could not get leave till July and asking 


- that the case might be postponed till then. 


The order recorded on the letter was thatit 
was to be putup with-the fileon the next 
date fixed for hearing which was the 4th May 
1908. On that date M, Chiragh Din, who 
had been pleader for. all four plaintiffs, and 
the- three younger brothers. (co-plaintiffs) 


were present in Court and QOhiragh Din | 


on the ground that Wasil Khan desired 
to conduct his own case declined to appesr for 
‘him. On this the Munstf, without any 


regard had to the Commanding Officer’s-letter, ~ 


dismissed the case ostensibly undef section 


102, Civil Procedure Code, although, as three 


of the plaintiffs were actually present, that 


section could hardly be applied with any ` 


appropriateness to them. They,” however, 
appear to have been ignored. On the 3rd 
Jane, M. Chiragh Din, pleader, applied in 
the names of the -three junior co-plaintiffs 


| only to have the’ dismissal set aside and-the 


care restored, but this application ‘yas dis. 
missed on the 3lst July 1908. On the 25th 


filed an appealin the Court of the Divisional 


Judge, who accepted -it, and it is against’ 
“- that decision that the present application is 


filed. : 


This- order appears to me to be wrong for- , 


the following reasons:—The only plaintiff 
who did not appear on the 4th May, the date 
of hearing, was Wasil Khan, and it wWas.as 


4 


. August 1908, Wasil Khan, who had not taken `` 
any partin the petitionsin thelower Court, - 
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regards him and his share in the suit property - 


alone that an order of dismissal conld 
appropriately issae under section 102, Civil 


Procedure Code; and, consequently, ib was’ 


his daty t2 cause an application to ba made 
for the restoration of the suif at any rate so 
far as his share was concerned ; butin fact he 
made no such application, only his three co- 
. plaintiffs did so (and that: in their, own 
namas) to whom the provisions of section 102 
are nob. applicable. , lt ig indeed the case that 
M: Chiragh Din has stated that prior to his 
filing the application for restoration, he had 
received about the 3lst May an authority to 


d> so from Wasil Khan, bat I regret to state. 


that I do not’ balieve¢his statement, frredly, 
bacause no such authorisation was filed with 
the application; and, secondly (which is more 
important) because the application did not. 
purport to be made in Wasil Khan’s name or 
on his behalf. It seems’to me, therefore, 
that Wasil Khan has no locus standi to appear 
. in this oase becatse he took no part in 
the application to get the suit restored; 
nor can he take any advantage out of section 
544, Civil Procedure Code, because his case 
is essentially different from that of the other 
. co-plaintiffs in thisrespectthathe was the only 
plaintiff who was absent on the date of hear- 


ing and ib was only in regard to him that the’ 


order under section 104 was appropriate. 
Of course, if he had applied for restoration — 


of the suit atany rate as regards his share, 


the matter would have been different. 

I consider, therefore, that this application 
must bs accepted . bret as. Wasil Khan's: 
position is, l think, a hard one partly owing 
to the want of consideration of the Court of 
firat instance and partly apparently, owing to 
the bad advice of his Counsel in the first 
Court, in. connection with the ill-judged 
steps taken to get the case restored to the 
pending file, I lave parties to bear their 
own c93t3 in the appellate Court and in this 
Court. 


Petition deaa ae 
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(8. c. 22 P, L. R. 1919.) 
PUNJAB CHIEF COURT. 
Crinan Revision No. 1123 or 1909. 
February 1, 1910. 
‘Present:—Mr. Justice Johns‘one, 
EMPEROR—D granvantr— 
PETITIONER 


r= Versus 


HARNAM SINGH—Acoussp — 


RESPONDENT. 
Penal Code (Act XLV of 1860), s. 493—Enticing 
away a married womin--Oriminal Prozedure Cade 
(Ast V of 1893), 8. 345—Oompoundiny of offence 


before police 

On the 18th Dacembor 1903, the complainant 
institnted a caso against the present petitioner 
undor sections 497, 498 and 358, Indian Penal Code, 
asserting that on lat February 1908, the petitioner 
had taken away his wifennd ohild after remor- 
ing tho hinges of his door. In the proceedings 
that ensued he stated that his wife had left hun 
in his absence and simply mentionsd his suspicions 
that the petitioner had got-hold of the woman through 
the agency of a third person. 

On 18th March 1903, a compromise was effected 
before the Inspector of Police when the case 
was under investigation by the Police and the casa 
was withdrawn . 

On 7th May 1909, the complainant asserted that he 
had been forced into the compromise and wished to 
go on with his case against the petitioner. The Magis- 
trato ordered “a warrant to bo issued against the 
petitioner for an offence under section 498, Indian 
Penal Oode: 

Held, that as the offence had been compounded, tho ` 
procecdings before the Magistrate were ultra vires, 


Case reported by Major A. A. Irvine, 
Sessions Judge, Lahore Division, with his No. 
946, dated the 2nd September 1909. 

Bakhshi Tek Chand, for the Accused. 

Mr, Faszl-s- Ilahi, for the Complainant. 


Facts.—It appears that Arjun, com- 
plainant, a man of’some 50 years of age, had 
a wife of some 16 years of age and on 
September 2nd, 1$07, brought a case under 
section 498, Indian Penal Oode, against his 
wife and one Kharak Singh and Kharak 
Singh’s mother. This case was compounded 
at Amritsar on 18th January 1908. How- 


„eyer, on 18th December 1908, he instituted a 


case against the present petitioner under 
sections 497, 498 and 363, Indian Penal Code, 
asserting that on lst February, 1903, the 
petitioner had taken away his wife and child 
after removing the hinges of his door, yet in 
his statement and in proclamations which he 
got issued he asserted that his wife had left 
him in his absence and simply mentioned his 
snapicions that the petitioner had got hold of 
the woman through theagency ofathird person. 


* 


_. Penal Code, -asserting that 
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Enquiries were made by the Police and the’ 
Inspector of Police reported that Arjun’s wife 
and child were not.with the petitioner but 
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ea vith the petitioner. On Maweh 18th, 1909, 
there was executed a compromise in writing, 
which the Inspector reports actually took 


_ there seemed to be some truth that.the woman - place ‘before him, according to which respond- 


. and child had been with him. On March 
~.. 18th, 1909, a compromise was ẹffected and 
the case -withdrawn against the petitioner 
before the Inspector, buton 7th May 1909, 
Arjun -asserted that he had been forced into 
the compromise and wished to go on with, his 
case against the petitioner. 

Lala Labhu Ram, exercising the powers 
of a Magistrate of të lst class in the Lahore 
District, ordered, by ‘order dated 2nd May - 
1909, a warrant to issne for the petitioner 
icenen i ina case under section 498 of the’ 
Indian Penal Code. 

The Proceedings are forwarded for-revision on 
the following grounds:—— 

This is a petition for revision n of a Magis- 
trate’s order dated 20th May 1909, order- 
ing a warrant to issue for the petitioner 
accused in a case under petion 498, Indian ` 
Penal Oode. 

From the files it appeärs that respondent 
Arjun, a man-of some §0 years of age, bad a 
wife, of some 16 years of age, and, on Sep- 

tember 2nd, 1907, brought a case fader section” 
~ 498, Indian Penal Code, against his wife, and 
-one Kharak Singh and Kharak Singh’s 
mother. This case was compounded at 
Amritsar on 18th January 1908. How- 
ever, on 18th - December 1908, he insti- 
` tuted a case against the present petitioner 
under sections 497, 498 and 363, Indian- 
on February 
lst, 1968, the petitioner had ‘taken away bis 
swife and child after removing the hinges of 
“his door, yet in his statement -and in pro- 
clamations which he got issued, he asserted 
that his wife had left- him in his absence; 
making no mention in his proclamation of 
‘ any abduction, andin his statement simply 
_mentioning his’ suspicions that the petitioner 
had got hold of the woman through the agency 
of a third person. He farther mentioned that, 
he had had a case against one Pal Singh, which 
had been compromised which does not appear 
to be a fact; the case which was compromired 
was against Kharak Singh. Enquiries were 
. made by the Police; and the Inspector of 
Police reported that respondent’s wife and 
child were not with the petitioner (a const- 
able, but that there seemed to be some 
truth that the woman and child had 


wa + 


‘the child; 
now with him ‘and in all the circumstances it | 


ent wjthdrew all proceedings . against peti- 
tioner; but on May 7th, we find respondent 
asserting that he had beet forced into the 
_compromise, and wished to go on with his 
case against petitioner. There -were certain - 
futile attempts” at a statement: after 
which the Magistrate issued the. warrant for 
petitioner. 

Taking all these things into éoneideration 
the discrepancies I have -noticed, the ‘length 
of time between the alleged abduction and 


the filing of the complaint, and lastly, the’ 


“written compromise, I do, not think there ` 
are good grounds for continuing the criminal 
case against petitioner. 

I accept the pelition, and forward the pro- 
ceedings to the Chief Court with the recom- 


. Inendation that the proceedings in the Magis- 


‘trate’s. Court be quashed. 

Order.—I think the Saksina Judge's 
‘recommendation is correct. There is no 
“reason to suppose that the composition of the 
case was other than voluntary. It was dons 
before a responsible officer of police, who is 
obviously nota partisan of Harnam. Singh’s 


and it was reduced to writing-and complain-~ 


-ant’s thomb-mark duly taken. This was on 


_ 18th March. Complainant knew then that his 
` ease had come to an end, aud yet he made no 


‘move until 7th May. Had compulsion been 
cused, he would not have kept waiting seven 
weeks before taking stepa. 


As tothe argument that the case is also -> 


under section 368, Indian Penal Code, I do 


“mot think there is enough to go upon in con- 


nection with the «abduction or kidnapping of 
complainant admits the - child is 


is impossible for him to prove that petitioner 
. kidnapped it. 

I hóld that the Magistiate’s proceedings 
are úlira vires and I quash them. 


pea 


VoL VI) 


SARDAR AL! t. MUHAMMAD ALI. 


(s. c. 28 P, L. R. 1910.) ~ 

h PUNJAB’ CHIEF COURT. 

‘Seconp Civ Appear No. 61 or 1909,’ 
: January 31,1910. ` 

rr trenk ‘— Sir ‘Arthur Reid, Kt., Chief Jadge. 
SARDAR ALI—Puat STIFF—ÅPPELI, ANT 

rersus 
MUHAMMAD ALI ano OTHERS — 


“ DEFENDANTS ——RESPONDRNTS. 
Occupancy- rights—Succession—S urvivorsh ip— 
Recognition by land'ord of right as. Noir of deceased ` 


_ tenint. 


The survivor of tho joint occupancy- fuses is 
_ entitled to succeed to the share of his co-tenant, in 
preforence .to tho lattor’s agnates whose father 


did not acquire the holding. Recognition by the pro- ~ 


prictors, of these agnntes as-ocoupancy tenanis does 
not give them a right to oust tho title of the sur- 
vivaing joint. tenant. 

Ganda Singh v` Golab Singh, 159 P. R. 1879; Mohr 
v. Mutendd:, 109 P. R. 1804 (F. Bo; Prem Singh y.- 
Bhagwana, 4 P. R. 1880, referred to, 

Saida v. Ismail, 76 P. R. 1907; 32 P. L. B. 909, 

distinguished. 


Further appeal Gon the decree of Khan 


, Bahadur Manlvi Inam Ali, Divisional Judge, - 


Jhelum Division, dated the 27th July, .1908, © 


reversing that of Bawa Mihan Singh, Munsif, _ 


Ist Class, Gujrat, dated the 22nd May -1907, 
-decreeing the claim. 
Lala Balwant Rai, for the Appellant. 
Sardar Kharak Singh, for the Respondents. 
Judgment.—tThe lower 
Court has found as a fact that Kamman 


acquired the occupancy-tenancy in suit and - 


that it was not acquired by Bag, his father- 
in-law, that from Kammun the holding went 
to his daughter’s son, Shahwali; and Jalal, 
son of the son of Bag and nephew of the wiles 
of Kammnun. 

The holding was, therefore, at acquired by 
& common ancestor of Jalal and his agnates, 
defendants-respondents, and the latter were 
not entitled to it on the death of Jalal.” 

On the other hand Shahwali, and after him, 
Sardar Ali, plaintiff-appellant; was 
with Jalal in the holding, Jalal having 
_ apparently been allowed to share it in conse- 

quence of his connection with Kamman. 

The passage from the case of Ganda Singh 
y. Golab Singh (1), cited in Mohrw v. 
Mutsaddé (2), and Prem Singh v. Bhagwana 
(3), justify the conclusion that the plaintiff- - 
appellant a3- survivor of the joint tenants 
18 entitled to the entire holding in pee 

(1) 159P. R 1879. | 

(2) 100 P. R. 1804 (F B) a: 

(3) 4 P. R. 1880. 4 ` 
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ence tothe respondents whose ancestor did 
not acquire the holding and whose only 
title is recognition by the proprietors ag 
occupancy tenants. 

This recognition cannot oust the title of 
the plaintiff-appellant and the facts in 
Saidı v. Ismail (4), relied on by the lower 
appellate Court, are so clearly distinguish- 
able that the authority does not help the 
respondents. 

1 decree the appeal and restore the decree 


‘of the Court of first instance with costs of 
“this Court and of the lower appellate Court. 


Appeal accepted. 
(+) 76 P. R. ea 32 P, L R. 1908. 


imeem Ta 


ALLAHABAD HIGH COURT. 
Lereng Parrat Appgat No. 77 ur 1909. 
May 13, 19:0. 
` Present :— Sir John Stanley, Kr., 
Chief Justice, and Mr. Justice Griffin. 
SANAN SINGH—Derexpaxtr— 
APPELLANT 
versus t 
AND  ANOTHRR-— 
-PLAINTIFFS—-R ESPON DENTS. 

Plead nga—Sufficient findings—Remission of tasuce 
unnece sary—Agra Tenancy Act (ITof 1901), s. 22— 
Succession of collaterals—Joimnt cultiration-—Burden of 
proof on collaterals. 

Where a man sets up his succession to occu- 
pancy or non-occupancy holdings, tecorded in the 
name ofhis deceased relative,, he is bound to show 
that he shared in the cultivation of the holdings at the 
time of his death. 

Where the findings of the Court below aro sufficient 
to disposo of thecase,’ it is unnecessary to remit 
issues tothe lower Conrt. 

Appeal under section 10 of the Lotters 
Patent against the decision of Mr. Justice 
Banerjee, dated the 22nd of April, 1909, in 
S. A. No. 449 of 1919. 

Mr. Surendra Nath Sen, for the Appel- 


lant. 
Mr Muhammad Ishaq Khan, for the Re- 


“spondents. 


Judgment.—tThe plaintiffs came into 
‘Court asking fora declaration that they were 
entitled to, ns tenants, one-half of certain 
holdings, instead of ‘a-third share in them as 
recorded at the time of the settlement. The 
holdings originally belonged to the ancestor 
of both partners. One of the members of the 
family was named Raghunandan Singh who 
died in the year 1405. The plaintiffs allege 


f 
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that they with the defendants and Raghu- 
nandan Singh constituted a joint Hindu 
family, and that they and the defendants, be- 
ing now the sole representatives of the family, 


“were entitled to be recorded as tenants of the 


+ t 


# 


holdings in equal shares. The suit was 
defended among other grounds on the ground 
that the plaintiffs with the defendants and 
Raghunandan Singh did not form a joint 
Hindu family and that the defendants held 
adverse possession of the holdings, being 
recorded as in possession for several years. 
The Court of first instance decreed the 
suit. The lower appellate Court came toa 
different conclusion upon the evidence and 
dismissed it. The question before the lower 


- appellate Oourt was whether the plaintiffs 


had. sacceeded in proving their assertion 
that the family had been joint, although 
certain portions of the holdings were recorded 
in the names of different members. The 
learned District Judge refers to the evidence 
before him. and particularly to the settlement 
entries which constitute the most important 
evidencein the case. These entries appear to 
have been attested by various members of the 
family. The learred District Judge goes on to 


- say that in spite of these entries the plaintiffs, 


five years after the settlement had been con- 
cluded, came into Court and alleged that the 
whole land formed one bolding, and that 
they andthe defendants continued to forma 
joint family up to the end of the year 1905 
and to cultivate all the lands jointly. This 
assertion is characterised by the learned 
District Judge as “amazing.” He then dis- 
cusses the further evidence on the point and 
refers to the evidence of the patwa to the 
effect that Raghunandan Singh, who died in 
1905, remained joint with the defendants and 


that they had separated from the plaintiffs.” 


His final conclusion npon the question before 
him was as follows:— I have no doubt 
whatever that the facts of possession are 


‘represented correctly by the settlement 


record and thatthe plaintiffs’ assertion that 
they continued to cultivate. all the holdings 
jointly with the defendant, up to the present 
time is totally false.” The learned District 


_ Judge on this finding dismissed the suit. 
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clear nor satisfactory. Upon the issues so 
remitted the findings of the District Jadge,, 
who is not the same Judge who decided the 
appeal originally, were altogether in favour: 
of the plaintifs. As a result of these findings 
the learned Judge of this Court has decreed 
the plaintiffs’ appeal. 

Against that decision the defendant comes . 
before ns in appéal under the Letters Patent, 
the ground taken being that the learned ` 
District Judge having in effect found that- 
the allegations on which the plaintiffs sued 
were false, it was not open to this Hon'ble 
Court to remit issues on questions of fact 
which the learned District Judge decided 
adversely to plaintiffs. The holdings which 
are the subject-matter of the present suit are 
occupancy or non-oceupancy holdings. Succes- 
sion to tenancies of this nature is governed 
by the provisions of section 22 of the Tenancy 
Act. The plaintiffs, before they can succeed 
to the tenancy recorded in the name of 
their deceased relative Raghunandan Singh, 
were bound to show that they shared in the 
cultivation of the holdings at the time. of 
Raghunandan’s death. This fact has been 
distinctly found by the learned District Judge, ` 
who decided the appeal against the plaintiffs. 
As we havesaid above, the learned District 
Judge ulso held -that the assertion of the 
plaintiffs that they continued to cultivate all 
the holdings jointly with the defendant up to 
the present time is totally false. These findings, 
in our opinion, were sufficient to dispose of 
the case and ib was, therefore, unnecessary 
toremit the issues, set out in the order of 
our learned -brother dated the 3rd of June 
1908. Weare of opinion that the findings of 
the learned District Judge, -set out in his- 
judgment of the 15th of March 1£07, were 
sufficient for the disposal’ of the appeal, and 
the appeal to this Court should have been 
decided upon those findings. We allow the’ 
appeal, set aside the decree of this Court and 
restore that of the lower appellate Court 
with costs of both appeals tothis Court. 

Appeal allowed. 


The plaintiffs came in second appeal tothia P 


Court, and the learned Judge, before whom 
it came for hearing, remitted certain issues 
for findings, being of opinion that the find- 
ings of thelower appellate Court were neither 


š 
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CALCUTTA HIGH COURT. 
Seconp Crvin APPRALS Nos. 1247 ann - 
1248 with Civit Roures Nos. 3785 axo 3785 
- or 1909. . 
May 28, 1910. 
Present:—Mr. Justice Holmwood,and 
Mr. Jastice Sharf-nd-din. 
W. M. GRANT— APPELLANT 
I YErsus . 
RAM RAKHAR BHAGAT— 
R BSPONDENT. l 

Bengal Tenancy Ast (VIII of 1885), ss 105, 109 
(3}—Second appeal—Failire of plaintiff to estab- 
lish ground of enhancement-——Decision settling rent—~ 
Sub-division of tenancy—Creation of new tenancies—~ 
Intention of partias. ~, 

When in a proceeding under the Bengal Tenancy 
Act, section 105, the Special, Judge has held that 
the plaintiff has failed to establish his grounds 
for asking for a settlement of rent at a higher 
rate, the decidion isone setilmg a rent within the 
meaning of seotion 109 (8) of the Act and no second 
appeal lies to the High Court. 

Rameswar Singh v. Bhooneawar Jha, 4 C. L. J. 138; 
33 0. 887, followed, 

Raj Kumar Pratap Sahay v. Ram Lal Singh, 5 ©. L. 
J. 538, referred to. 

When the lands of a tenancy have been sub- 
divided, if. a question arises whether 
ancies have been created, the answer must de- 
pend upon the intention of the parties ; no inflexible © 
rule apart from intention can be laid down. 

Muluk Chand Das v. Satish Chandra Das, 3 Ind. 
Cas. 806 ; 14 O. W. N. 886; 11 C. L. J. 56, approved. 

Uday Chandra v. Nripendra Narayan, 1 Ind. Uas. 4.3 
36 6. 287; 13 0O. W. N. 411 and Madhumala v. 
Alfazaddi, 2 Ind. Cas: 415, 10 O. L.J. 45; 13 0. Wi 
N 982, referred tọ 

Appeals and Rules” against the 
of. the District Judge of Bhagalpore, dated 
May 13, 1909, reversing those of the Re- 
venue Officer of Monghyr, dated February 
17; 1907. 

Babus Dwarka . Nath 
Moulvi Syed Mohamed Taher, for the Appel- 
lant. 

“Baba Jnanendra N ath Sarkar, for the Re- 
spondent. 

Judg ment.—These appeals arise out 
of the judgment of the Special Judge at 
Bhagalpur in sujts under peace 105 of the 


Tenancy Act. 


There were also two Rules: T in case 
ib should be held that there was no ap- 
peal. We are inclined to hold that there 
is no appeal as regards the finding that 
the present rent’ must be maintained in- 


‘asmuch as the-plaintiff has failed to prove ` 


any 046085. 


In the case of Rameshwar Singh v. 


4 


decrees — 


Oh eker buka and, 
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Bhooneswar Jha (1), it was laid down in a 
case, where enhancement was claimed on 
both the grounds on which it is claimed 
heré, that when the Special Judge holdsinsuch 
a case that no case has been made out for 
enhancement on. any of the grounds stated 


"im the application, this isa decision settling 


new ten. ` 2ta higher rate. 


‘a rent within the meaning of section 109 
-(3) of the Act and consequently no second 
‘appeal lies to the High Court. 


In the case 
of Raj Kumar Pratap Sahayv. Ram Lal Singh 
(2), to which one of us was a party, this case 
was distingnished but not dissented from and 
although the ratio decidendi appears at first 
sight to be that, where the Special Jucge 
merely proceeds on the ground that there 
was no excess land and, therefore, no rent to 


‘be settled, an appeal lies, it must be taken 


to heanexceptional case depending on the 
very narrow single issue that was raised in 
that case and not governing a case like the 
present where the Special Judge has held 
that the plaintiff has failed to establish his 
grounds for asking for a settlement of rent 
It is conceded that no 
appeal lies from the finding that there has 
been no rise inthe price of staple food crops 
during the currency of the rent but it is 
urged that the ground which the learned 
Special Judge has taken.namely, that there 
has been a splitting up of the tenancy and 
hence there is no currency of the former 
rent is not a decision on the merits, but a 
defective exercise of jurisdiction and hence 
open to revision under the rule issued on 
that ground. It is contended that the 
learned, Judge has followed the authority 
of Uday Ohanira v. Nripendra Narayan (3), 
to which one of us was a party and not con- 
sidered the case of Madhumala v. Alfazaddy 
(4), where the opposite view was taken al- 
though the Judges in the latter case did not 
consider the former. 

In the case of Mulluk Chand Das v. Satish 
Chandra Das(5), however, Mookerjee, J , who 
was a party to the latter ruling, has con- 
sidered both cases and it was luid down that, 
when the lands ofa tenancy have been sab- 
divided, if a question arises whether new 
tenancies have been created, the answer must 
depend upon the intention of the parties ; no 

(1) 40. L. J. 138; 88 0. 837. (2) 5 0. L. J. 588. 

Que Oas. 4; 86 C. 287; 18 C. W. N. 413. 


4) 18 C. W. N. 962;10 O L. J. 45; 2 Ind. Cas 416. 
5) 110. L.J, 56; 14 O. W, N. 335; 8 Ind. Cas. 306, 
2 


` for revision in this 
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inflexible rule apart from intention can Be 
‘laid'down. Now in this case. not only has 
| the Jearred Judge formed no opinion a8 to . 
the intention of the parties in eplitting up the 
tenancies but he has omitted to deal with 
the further question- whether, even if the - 
tenancies have been so split up as to pre- 
vent the-landlord suing for rent on the origi- 
nal zama, which* seems to be the test 
= applied in Muluk Chand:a Das’s cose (9), 
` there has been any change inthe currency of 
. the rent. 


This we think is a question hall inde: 
‘pendent of the other question- whether the 
Jandlord can stiil deal with the split up 
tenancies aga single jama and the Jndge 
has certainly failed to exercise his jurisdiction 
in not coming to any finding thereon. The 
case in Rule No. 3786 appears to be that of the 
original {tenants giving up part of their hold- 
ing. which was settled at the same rate ofrent 
_ with another tenant. The casein Rule No. 3785 
i appears to be-that of four co-sharers hold- 


ing,a single jama who by a species. “of parti-` . 


lion with consent of the landlord have each 
taken one-fourth of the original holding at 


“the same rate of rent as before. In Rule No. 
3786, therefore, the second question we have 
indicated alone arises and ought to be decided, . 


- whilein Rule No. 3785 both questions.seem to 
arise. There-is, however, 
ease. The “defendants 
asserted a claim to be ryots- at fixed rates and 
though the Assistant Settlement Officer held 
. that claim to be frivolous and it- was not 
further dealt with by the -Special Judge, 
as it did not arise'in ihe view he took of the 
case, if raises a question of status, and on the 
authority f the Fall Bench ruling in 
Prithi Chandra Lal Chowdhry~ v. Basarat Ali 
: (6), such a question could ouly be decided 
' under section 106 and if it arose would lay the 
whole case open to appeal. 


' Whether it did arise or whether the 
Assistant Settlement Offtcer’s finding that it 
was ‘altogether a frivolous plea is correct, is 
a question which must be decided by the 
- learned Special Judge. The matter not hay- 
ing gone. beyond the Court of : first instance 


‘cannot be dealt with by us and the appeals 


and motions before us being by the plaintiff 


- -the question- did not arise in argument be- 
fore us, but as the case has to go back 


(6) 37 C. 20; 130. We Ne 1440; 8, Ind, Cus. 449.. 


N 
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theré must be a finding ngon. that - issue - 


as well. 


-The result is that the Appia Nos. 1247 ed ‘a 


1248 are dismissed without costs and .the 
Rules Nos. 3786 and 3785 are made absolute 


-with costs which we arsess at one~gold mohur 


in each case. The costs in the lower-Conrias 
. Will abide the result. 
a Agpcals dismtceed. | 
Rules made absolute. 





MADRAS HIGH COURT. 
Seconp Civin Apprat No. 1065 or 1907. - 
-` April 12, 1910. 
Present:—-Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
PITCHINATHOO — APPELLANT 
tersus rae 
“RAMA SAWMY NAICEK AND _O1HERS— 
- RESPONDENTS. 


Suit. for PEN possession— Decree for gerne ros- 


session— Practica 
Wkere plaintiff sued for exclusivo possession of 


certain lands, and it was found that tho lands belong- © __ 


ed to him jointly with the defendant : 
Held, that the plaintiff conld be given a decreo for 


joint possession along with the defendant to the cx- l 


tent of his interest.. 
Nanabai v. Ranchod,.26 B. 141, followed. 


Second appeal against ihe decree of ibe 
Subordinate Judge’s Court of Tuticorin, 
in Appeal Suit No. 112 of 1906, presented 
“against the- decree of the Court of the 


` District ‘“Munsif of Tuticorin, in O.S. No, €6 


of 1905. 


J udgment.—iIn this case the plaintiff 
sued to recover. posfession of the suit lands 
claiming an exclusive title io them. It has 


“been found that the lands do rot belong 


to the plaintiff exclusively but jointly to 
the 3rd defendant and bimeelf. 


were sold by the 3rd defendant tọ the Ist 


- defendant for a debt created by the plaintiff, 


the managing member. This sale being by 
a junior member was not ‘binding on the 
plaintifi’s interest. The question then is 
whether in the circumstances the plaintiff 
can be given a decree and if co what deerce. 
Nanabat: v. Ranchod (1) is authority for 


_giving the plaintiff a decree- for joint pcs- 


ression-along with the Ist defendant io 


“the cxtent cf his—the plaint:i’s—interesf. 


We. have rot. kcen'referred to any authciily 
(1) 26 B. 141.: < ge 


a 


The lands ` 
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In re PERIASAWMI KANGANIL 


opposed to. the view ‘taken in the Bombay- 
case cited. The existence- of the decree, 
- Exhibit M, is no obstacle to such a- decree, : 


as the deor ee-holder is competent to proceed 
against the whole of the mortgaged pro- 
perty whoever is in possession, the 
plaintiff and his interest in the mortgaged 
property’ being liable for his share of the 
decree’ debt. We, therefore, setting aside 


the decrees of the Courts below, give the . - 


“plaintiff a decree for joint possession to the 


extent of his interest along with the lst- > 


defendant. ` The plaintiff will pay- the 
costs of the lat defetdant in the Ist Court. 
ln appeal and second appeal, the parties 
will bear their own costs. The 2nd and 
‘8rd défendants will’ bear their own costs 
throughout. 


Appeal allowed. 


MADRAS HIGH COURT. 
CRIMINAL Appgat Mo. 105 or 1910. 
May 4, 1910 
Present:——Mr. Ji ustice Miller and 
- Mr. Justice Munro. - 
a re PERLASAWMI KANGANI— 
ae os ÅPPBLLANT — (LlstPRISONER).. 

Penal Code (Act. XLV of 1860), s. 8363—Ktdnappiny 
from British India—Consent of person kidnapped obtain. 
cd by false representations 

Where the accused induced certain women , (the 
complainants) to leave British India for Ceylonon 
the misrepresentation that they were tobe married 
to his sons and after arriving at Ceylon made them 
work as coolies on ted estate 4 


Held, that the women must be held to a been. 


taken without their consent and that the accused was 
guuty of an offence under section 363, Indian Penal 
Code. 


Appeal against the-sentence of the Oourt of 
Session of the Chingleput Division, in case 
No. 36 of the Calendar for 1909. 

Judgment.—tThere is evidence suffi- 


cient to prove that the appellant was guilty. 


of kidnapping from British India. The 
women were taken to Ceylon to work as 


' coolies on tea estates and were inducéd to - 


go by a misrepresentation that they were to 
be married to the sons.of the lst accused; 
they were, therefore, taken without their 


consent within the meaning of the Penal” 


Code.. There is, howeyer, nothing in the 
evidence to show that: the accused intended 
that they should be subjected to 9 state of 
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slavery. The conviction under section 
867 will be altered to a conviction under 
section 363 and the other conviction and the 
sentence will stand. 


` ALLAHABAD HIGH COURT. 
SECOND Civin APPkAL No. 925 or 1909. 
May 18, 1910. 

- Present —Mr. Justice Karamat Husain. 
Sayid AMIR HUOUSAIN—Pcatytirr— 
APPELLAKT 

- versus 
pete IMTIAZ FATIMA AND OTHERS-—- 
| Derenpanrs—Reseonpeyts. 

Afortgage—Construction—Satisfaction of the principal 
money out ef surplus profits 

The terms of a mortgage deed were that the mort- 
gagee should realize the rents from the tenants of 
the land, should appropriate Rs. 7-8 to himself, and 
pay tho balance of the rent amounting to oue rupeo 
to the mortgagor every year, and on payment of tho 
entire mortgage-money the mortgagor would be 
entitled to redeem. The mortgagee did hob pay the 
balance of Re..1 to the mortgagor: Held, that at tho 
time of-redemption, the mortgagor was entitled to «a 
deduction froin the mortgage-money of Re. 1 a year. 

Jaijit Rai v. Gobind Tewari, 6 A. 803, followed. 

Second appeal from the decision of 
the Officiating Additional Subordinate Judge 
of Aligarh. 

Mr. M. L. Agarwala (with him Mr. Govind 
Prashad), for the Appellant. 

Judgment. —O0ne Naqi Ali executed 
a mortgage of certain plots in favour of one 
Ata Husain on the 16th of November 1692. 
The mortgage-money was Bs. 100. The terms 
of the mortgage were that the mort- 
gagee should realize the rents from the 
tenants of the land, should appropriate 
Rs. 7-8 to himself, and pay the balance of 
the rent amounting to one rupee to the mort- 


_gagor every year, and that on payment of the 


entire mortgayge-money (kul zar-i-ı ehan) the 
mortgagor would be entitled to redeem. The 
representative-in-title of the mortgagor 
brought an action against the representative- 
in-title of the mortgagee for redemption and 
he claimed a deduction from the mortgage- 
money of Re. 1 a year. The Court of first 
instance decreed the claim directing tho 
32 within 6 
months. On appeal the decree was reversed 
by the lower appellate Court which came 
tothe conclusion that under the terms of the 


mortgage-deed the mortgagor was bouud to 


wow 
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pay the entire mortgage- -money, t e., Rs. 100.. 
The lower appellate Court in its Ta 
says: “This stipulation shows that although 
the mortgagee was to pay the profits remain- 
ing due after deducting Rs. 7-8, on account 
of interest on the morbtgage-money, the said 
balance was not to be'applied to the payment 
“of the principal mortgage-money in case the 
mortgagee failed to pay it to the mortgagor. 
I mean to say that ib was not stipulated that 
if the -mortgagee fail to pay, the bilance of 
profits should bs sat of against the mortgage- 
money at the time-of redemption. There- 
fore, the mortgagor was at liberty to realize 
the balance of profits’ by means of snit or 


‘otherwisa, and if it is still due, the mori- 


gagor can recover ib according to law, bat 
if cannot be considered to have bepn applied 
to the payment of the principal money under 
the terms of the’ mortgage.” The plaintiff, 
has preferred a second appeal and it is argued 
by his learned Vakil that the Court below 


has placed a wrong construction on the morb- 


gage-deed, and that according to its terms, 
the profits of Re. 1 a year are to be deduct- 
ed from the mortgage money and in sapport 
of this contention reliance is placed upon 
Jajal Bui v. Gobind. Tewat (1). Iam of 
opinion that the contention of the learned 
-Vakil ia well-founded. The right construc- 
tion of the” mortgage-deed is that the entire 
-mortgage-money due with reference to the 
terms set forth, that is, after appropriating , 
Rs. 7-8, in lieu af interest and after paying 
Re. l a year to the mortgagor, would be pay- 


able at the time of redemption and the ruling 


cited by the learned Vakil supports him. 

The result is that I decree the appeal, 
set aside the decree of the lower appellate 
Oourt and restore that of the Court of first 
instance with costs. 


ay ee “Appeal allowed.. 


MADRAS HIGH COURT. 
SECOND Civiu Arrear No 1469 or 1907. 
February 25, 1910. 

Present:—Sir Ralph Benson, Judge, and 

Mr. Justice Krishnaswami Aiyar. 
MANGALASAMY DEVAR—Appetnant 

versus ` 
SUBBIAH PILLAY AND ‘OTHERS — 


a PBSPONDENTS. 
~ Registration Act (IIT of 1877), ss. 9, 17—Future rents 


w 
~ 


J 
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—“ Any other benefit to arwe out of land”—Mortgage of : 
future rents of value of over Rs. 10)—Whether requires 
registration—Position of mortgagee who had en ane 
unregistered document-— Tres passer. 

Future rents payable im respect of hinds are 
‘benefits- to arise ont of land’ within the meaning of 
section 8 of the Indian Registration Act. 

A mortgago of future ronts, upwards of one hundred 
rupees in value, canbe effected only by a rogisterod 
instrument. Therefore, a mortgagee of such rents, 
under an unregistered docament, is liable to be 
evicted as a trespassor and the document cannot be 
received in evidence. 

Sikandar v. Bahadur, 27 A. 452, A, W.N (1905) 
“438;2 A. L? J 208; Damodar’ Das v , Gurdhari Das, 
27 A. 564, A W. N. (1905)100;2 A L. J 622; Yenkoji 
Babajı Naik v. Shidra Mapa Balapa, 19 B. 683, Misrilal 
v., Rozher Hossain, 13 O 262, Bansidhar v. Bant Lal, 
10 A. 133, Collyer v. Isaaca, 19 Ch D. $42, 61 L.J Ch. 
14; 46 L. T. 567; 30 W. R 70, and Holroyd v. Mai- 
shall, 10 H. L. O. 191; 83 L. J. Oh 192, 9 Jur. (N. s) 
213; 7 L T. 172, 11 W. R. 171, referred to. 

Second appeal against the decree of the 
District Court of Madura. in Appeal Suit 
No, 981 of 1905, presented against the 
decree of the OUourt ofthe District Munsif _ 
of Peramakudi, in Original Suit No. 693 of 
1904. 

-Judgment.—tThe plaintiff is the 
owner of a fourth share in the Melwaram 
right of Kavoor village.- The Ist defendant 
having obtained a decree in Q. S. No. 24 of 
1898 in the Subordinate Court of Madura 
Est for a three-twentieth share of the- 
, Melwaram right, the, plaintiff's guardian 
‘entered’ into an arrangement with the Ist 
defendant whereby the Ist defendant was to 
‘have a mortgage of the plaintiff's right to 
the fourth share of the rents due to him | 
from Fasl; 1310 as security’ for the lst defen- , 
dant’s share of the rents for Fasits 1307 and 
1308, unlawfully received by the plaintiff's 
father. “The transaction was in substance a 
mortgage of future rents due for the plaintift’s 
share to the lst defendant. Both the Courts 
below have held thab the document being 
unregistered was inadmissible in evidence. | 
The Munsif gave a decree to the plaintif . 
for the sum of Rs. 496-8-6, holding that the 
Ist defendant was a trespasser. The District 
Judge on appeal hes’ dismissed the plaintiff’s 
suit. He has come to the conclusion that the 
act of the de facto guardian,the 4th defendant, 
in placing the lst defendant in possession of 
the plaintiff’s fourth share was bona fide and 


‘justifiable and although Exhibit I’ was in- 


admissible, the lst defendant could not be ` 


- treated as a trespasser and the plaintiff was, 


therefore, not entitled to any damages, In 


; 
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support of this second appeal, the learied 
Advocate-General argues that the lst defen- 
‘ dant’s possession and his right to appropriate 
the plaintiff’s share of the rents towards his 
claim for Fasli 1307 and 1308 only arose 
under the mortgage, Exhibit I and on the 
footing that that instrament was invalid, 
the defendant’s posseesion could only be treat- 
ed as that of a trespasser and that the plain- 
tiff was, therefore,’ entitled to recover. : We 
think his contention must be upheld. The 


learned Vakil.for the respondent did not . 


attempt to support the judgment of the Dis- 
trict Judge on the ground stated by him, but 
he argues the Exhibit I was receivable i In 
evidence because it did not require regisira- 
tion. We are unable to agree with this 
view. ‘The document was a mortgage of the 
plaintiff's right to future rents. It was over 
one hundred rupees in- value. By seotion 3 
of the Registration Act immovable property 
is defined as including “any other benefit to 
arise out of land.” 
future rents payable in respect of land are 
benefits to arise out of land. It has never 
been doubted that a lease by a samtndar or 
a transfer by him of the zamindart in- 
laris which is generally the right to the 
Melwaram, is a transfer of immovable 
property, Ifthe assignment is, however, of 
an arrear: of rent, the benefit has already 
arisen out of the land and is, therefore, out- 
side the definition of immovable property. 
It has been held that a Jeaso of a right to 
market dues upon a certain land requires re- 
gistration as aninstrument dealing with a 
Lenefib to arise out of land, see Sikander v. 
Bahadur (1), though the profits which have 
already accrued from a lambardar were held 
not to fall within the definition of immovable 
property. See Damodar Das v. Girdham Lal 
(2). The decision in Venhoji Babaji Naik v. 
Shidra Mapa Balapa Desai (8) seems almost 
exactly to cover the present case. There a 
right to assessmentdue upon certain land was 
assigned by an unregistered instrument It 
was held that the instrument required re- 
- gistration as the assessment bad not accrued 
due at the date of the assignment; but 
‘was only to become due-in the future. It 
has, no doubt, been decided that a sale of 
indigo crop of the coming year. operates 


(1) 27 A. 462; A. W. N. (1805) 48; 2 A. L. J..208. 


(2) 27 A. 564;-A. W. N. (1805) 100; 2 A. L-J. 602. , 


(9) 19 a 663. ` 
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merely aS an -agreement to convey and that 
the conveyance takes effect only after the 
crops have come into being. See Minzlal v. 
Rozher Hossatn(4), and Bansidhar v. Sant Lal 


- (5). No question arose in these cases as to 


registration, though it may be pointed ont 
that growing crops are within the definition 
of movable property. The principle laid 
down in those cases is in accordance with 
Collyer v. Isaacs (6) and Holroyd v. Marshall 
ge Sir George Jessel observes in the first 

these cases: “A man cannot in equily 
oe more than at law assign what has no 
existence. A man can contract to assign 
property which is to come into existence, 
equity, treating as done that which ought to 
be done. fastens upon that property and the 
contract to assign thus- becomes a com- 
plete assignment. We do not know 
that the rale here laid down as to after- 
acquired chattels has anything to do with 
the assignment of future rents which a lease 
of the Melwaram generally is. But, however, 
this may be, the question narrows itself io 
this.. “Whether within the meaning of the 


‘Registration Act, future rent isa benefit to 


arise out of land.” If that should be so, we 
have only to see whether the instrument 
purports to create or assign any right, 

title or interest in such property. It would 
be compulsorily registrable under section 17, 

if the valne of the interest which the deed: 
ment purpoits to create is one hundred 
rupees or upwards. We are, therefore, bound 
to hold that Exhibit I cannot be received in 
evidence and that there is no answer to the 
plaintitf’s claim for damages. 

In estimating the damages, the District 
Judge has held that the defendants are en- 
titled to a reduction as regards some damage 
caused by fire. The Advocate-General hag 
made no exception to this. The plaintiff’s 
share, therefore, of the loss must be deduct- 
ed from the damages awardable. The plain- 
tiff is entitled to a decree for Rs. 496-8-6 
mints Rs. 124-8-6..-- 

The decree of the District Judge will be 
reversed and the plaintiff will have a decree 
for Rs. 372, against the Ist defendant per- 
sonally with interest at 6 per cent. per 


annum from this date and against defendants 
(2 13 0. 268. - (5) 10 A. 133. 
(G) L R. 19 Ch. D. 442; 51L FJ Oh. 14, 45 L. T, 
567; 830 W R 70. 
(7) 10 H. L. O. 191; 33 L. J. Ch. 192; 9 Jur. (x. s.) 
218; 7 L. T. ae 11 W. R. 171. 
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“ bear his costs throughout. 
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Nos. 2 and 3, to the. extent of their share in 
the joint family properties, -Each party will 


Appeal allowed. 


= CALCUTTA HIGH COURT. - 
Letress PATRNT Appears Nos. 134 TO 136 
i or 1909. 
May 25, 1910. 

Present:— Sir Daron Jenkins, KT., 
Chief Justice, and Mr. Justice Doss.’ 
NABIN OHAND RA SAHA AND oTHERS—~ ` 
PLAINTIFFS —A PPELLANTS 


tersus 
KULA CHAN DRA DHUR—Derenpant— . 
RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), ss. 30 cle ia 
and (b), 81 cl. (b), 82 cl (a), 80cla..(1), (4) 


and (6)—kKnhancement of- rent, suit for—Kaisting 
rent below prevailing :ent—Rise in prices of food 
crop? —Comparison with average price list, obliyatory 
on Oourt—Where prevailing rent in village is paid in, 
conti avention of 8 29, the ratein neighbouring villages 


to bs considered—Rev "nue Officer—Losul ngun (ne , 


directions to bs given by Court. 


In a suit for enlancement of rent ander gee” 


tion’80 clause (b) of the Beugal Tenancy Act, on the 
ground of a rise ın prices, it is obligatory on the 
Oonrt to compare ‘the average prices under section 32 
clause (a) and to refer to the price list of staple food 
orops perpared under section 39 clause (1) It is illegal 
to:digniisa such a suit without the comparison and re- 
ference imposed by the terms of the law. 


Where “enhancement is claimed on the ground: 
is below the prevailing. 
` rent, under clause (a) of section 80, if the Court 18 


that the existing rent 


satisfied that all the rent in the village shoul! be 


of the Bengal Tenancy Act, then an enquiry should be 
directed which will bring to light the prevailing rate 
of rent paid by occupancy raiyats for similar lands in 
neighbouring villages. 

A Revenue Officer can hardiy be expected to 
know the requirements of the Oivil Courts, and it is 
proper that the Civil Court in directing a local in- 


‘quiry ider clause (b) of section 81 of the Bengal © 
Tenancy Act shonld indicate to the officer what it is 


that the Court precisely requires. 
Appeal from the décree, of Mr. Justice 
Caspersz, dated August 26, 1909, passed in 


Second Appeals Nos 741, 789 and 790 of 1908* 
from the decrees of the Sub-Judge of Dacca, - 


dated December 21, 1907, affirming ‘those 
of the Mansif of Naraingunge, dated Decem- 


“ber 6, 1906. -> 


Dr, Sarat. Chandra Basak, for the Appel- 
„lants. i 
Babu Harendra Naan: Miira, for the Re- 


spondent. . 
* See 3 Ind: Cas, 402, Kd, 
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_ Bengal Tenancy Act. 


-the Courts have committed an 
the finding that the plaintiffs Lad not’ made ° 


.of staple food crops. 
‘question is to be found in section 39 ofthe | 


; 1 ‘Tenancy Act. 
oxcinded from consideration bocause ibis fixed ina © Benga ena y 


~ mode which contravenes the provisions of section 29 


~ of Revenue for approval or revision.’ 


[1910 


Judgment. . 
Jenkins, C, J—This is a suit bréught, for 
enhancement of ‘rent under section 30 of the 


the Munsif, and that ‘decree of dismissal 
was confirmed by the lower appellate- 
Court, and on appeal to this Court Mr. 
Justice Caspersz expressed his. agreement. 
with the lower appellate Court. It is from 
this judgment of Mr. Justice Caspersz that 
the present appenl is ‘preferred under section 
15 of the Letters Patent. - na 

The grounds on which the plaintiffs based 
their claim for enhancement were, first, that 
the rate of rent paid by the defendants was 


-‘below the prevailing rate paid by occupancy 
-ryots for land of a similar description ‘and 


with similar advantages in the same village 
or- in neighbouring villages, and that there 
was no sofficient reason for ‘their holding 


- at so low rate ; and, secondly, that there has. 


been a rise in the ‘average local’ prices of 
staple food crops during the currency of’ 
the existing rent. Both these-grounds, in. 
the opinion of the lower Courts, the plaintiffs. 
failed to establish. 1 will deal. with the 
second ground first and will consider whether 
error in 


good their claim to euhancement-on the 
ground of a rise in the average local prices’ 
The solution of this ` 


By’ section 32 of the 
Act it is provided that “when an enhance- 


ment is claimed on the ground of a rise in -< 
prices, the Court shall compare the average 


prices, during the decennial period immediately 


- preceding the institution of the suit with . 
“the average prices during such -other de- : 


cennial period asit may appear- equitable 
and practicable to take for comparison”, 

Section 39 clauso (1) provides that “the - 
Collector of every -district shall prepare, 


- monthly, -or-at shorter intervals, periodical - 


lists of the market prices of staple food 
crops grown in such Jocal areas ‘as the 
Local Government may from: time to time 
direct, and shall submit them to me Board 
By 
clause (4) - it is enacted that “the price lists 
shall, when approved or revised by the Board — 
of Rayenue: be published in the Official 
Gazette”. By clause (6) it is provided 
that “in any, proceedings under this Chapter 


a - 


It was dismissed by 


” 


< 
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for an enhancement of rent on the ground 


` of a rise in prices, the Court shall refer’to 


_ lists do exist, and, therefore, 


“4 


the lists published under this section, and 


‘shall presume that the prices shown in the 


lists prepared for any year subsequent to 
the passing of this Act are correct, and may 
presume that the prices shown in the lists 


_ prepared for any year prior to the passing of 


this Act are correct,. unless and until it 15 
proved that they are incorrect.” 

Now, it is not suggested that the Munsif 
or the lower appellate Court referred to 
these lists, nor is it disputed that such 
ib follows that 
in this suit, which is a proceeding under 
Chapter V, the lower Courts failed to make 
that ratarence which was imposed upon them 
by the terms of the law. Therefore, there 


“has been an error of law which entitles the 
plaintiffs to come here and ask that it. should ~ 


be corrected. 
Next I will deal with the point that the 
Coarts have erred in so far as they have 


‘failed to give effect to the appellants’ oon- 


tention that the rate of rent paid by the 
defendants is below the prevailing rate paid 
by ocenpancy ryots for land of a similar 
description -and with similar adyantages- in 


‘the same village or in-neighbouring villages. 
{t appeared to the Munsif that the prevailing 


rate of -rent could not be satisfactorily A8- 
certained without a. local enquiry, and so the 
Court directed a local enquiry to be held 


` under Chapter XXY of theld Code of Civil 


- Procedure, ag allowed by section 31 clause 


` (6) of the Bengal- Tenancy Act. 
that three separate enquiries were held and 


_he did not think it necessary or 
to direct a further enquiry. - 


It seems. 


still the Munsif was not satisfied with the 
report that he got. Apparently, however, 
proper 
As we have 
determined that the appellants are entitled 


to succeed on the ground of an. error in re- 


lation to their objection that their contention 
as- to a rise in prices has not had effect given 
to it, I thinkit is legitimate, in the cir- 


_ cumstances, for us to interfere in this part 


of the case too, and to point out the error 


into which the lower Courts have fallen. I 
` am not going to enter into the question as to 


whether the Munsif has correctly read the 
last report which was made to him. I will 
assume for the ‘sake of argument that he 
has correctly read it. But on this assump- 
tion He should have passed a further order 
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indicating clearly to tbe Revenue Officer 
what precisely 1t was that he desired to be 
formulated in the report. The Revenue Officer 
can hardly be expected to know the re- 
quirements of tho Civil Courts in this reg- 
pect, and it is right and proper tbat the 
Civil Court in directing a local investigation 
should indicate to the officer holding the 
investigation what it isthat the Court pre- 
cisely requires, and I think it will be the 
duty of the Court to pass such an order 
now, in case the lower Coart is satisfied 
that the present report is not sufficient for 
its purpose. [b is said that the present 
report does not furnish materials on which 
there can be an enhancement of rent by 
reference to the prevailing rate in the village, 
and it is said that no report could be 


‘furnished which could givethose materials, 


because, itis said, the rate of rent in the 
village is one to which it would not 
be proper to refer for the purpose of 


enhancement, inasmuch as it is a rate 
of ront fixed in contravention of the 
provisions, of the Bengal Tenancy Act. 


Whether that is so or not, is a question of 
fact on which we cannot, in second appeal, 
pronounce any “opinion. But assuming 
that it is so, then it would be the duty 
of the Court to directa local investigation 
as contemplated, with reference {io the 
neighbouring village, in regard to which no 
such objection prevails; so that it comes 
to this: if the Courtis satisfied that all 
the rent in this village should be excluded 
from consideration, because ıb is fixed in « 
mode which contravenes the provisions of 


_ Bection 29 of the Bengal Tenancy Act, then 


-an enquiry should be directed which will 


- bring to light the prevailing rate of rent 


paid by occupancy ryots for land of a similar 


‘description and with similar advantages in 


neighbouring villages. 

The result, then, is that disagreeing, ax 
Justice Cas- 
persz, I hold ihat the decree of the lower 
appellate Court was erroneous and shculd 
--be set aside and the case should be sent back 
to the Munsif for re-hearing in the light cf 
these remarks. 

The appellants will get their costs in the 
High Court, that is to say, the costs con- 
nected with the hearing before Mr. Justice 
Caspersz and before this Bench. The costs in 
the lower Courts will abide the result. 
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This judgment will govern the other two 
appeals ok 
Doss, J.—I agree. 


~ 


Case remanded, 


CALCUTTA HIGH COURT. | 
Sxconp Civi Appeat No. 2330 oF 1907. 
-April 29, 1910. ` 
, Present: —Mr. Justice Mookerjee ang 

: Mr. Justice Carndnff. 
MRINALINI DASI AND anoraee 
~—~-PLAINTIFF3-——A PPRLLANTS 

. teErsus 
ABINASH CHUNDER DUTT AND OTHARS 


— DEPENDANTS——RESPONDEN'LS. 
Land Acquisition Act (I of 1894),.s. 82—Sale of land 
acquired by limited owner before acquisition—BS ust 
by seversioners” for declaration of limited interest 


and order on transferee to bring back money to be in uest” 


ed—Aaintainability of sist. 
When a Civil Conrt gives a declaration that o de- 


fondant has a qualified interest in property, but under 


tlie pretence of absolute ownership has taken posses- 
sion of fands which he would not otherwise have beon 
entitled to seize in viow of the provisions of section 
32 of the Land Acquisition Act, the Oourt has ample 
powers to give necessary directions to render effec- 
tive the declaration which it has made. 

Londonand North Western Railway v. Lancasler 
Corporation, 15 Beav. 22. relied on 
_ A Hinda widow, without any legal: necessity and 
without the consent of her then reversioners, trang- 
ferred certain property belonging to her husband’ 8 
estato and this was subsequently acquired by the 
Government. The compensation money was with- 
drawn by-the purchaser. The reversioners then brought 
a suit for a declaration thatthe transfer was invalid 
. aud for an order upon the transferee to bring into 
Court the sum withdrawn by him so that it might 
be invested in the purchase of other lands or , of 
Government securities: 


. Held, that the plaintiffs were entitled to a decreo as 


prayed for, and that if other lands wore purchased with 
tho money the transferee would be entitled to hold 


their possession as limited owner during the life- . 


time of the widow and upon her death the property 
shonld pass to the reversioners, and 
ment securities be purchased; the trunsferee 
would be entitled to receive the interest during the 
life-time of the widow after whose death they would 
‘pass to the reversioners. 


Appeal from the decree of the Deitit 
Judge of Hodghly, dated July 9, 1907, modi- 
fying that of the third Sub- Judes of that 
district, dated April 29, 1907. 

"Babus Dwarka Nath M siter, 
Appellants. 

Babus Ram Öhandrä Majumdar and Ohan- 
dra Sekhar Banerjee, for the Respondents. 

Judgzment.—tThe question of law 
which calls for decision in this appeal is one 


for “the 
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of some novelty, and. relates to the right 
of Hindu reversioners to compel payment 
into Court of a sum of compensation money 


_withdrawn by a- person who had a limited 


interest in properly acquired underthe Land 
Acquisition Act, in respect of which thé claim- 
ants are the reversionary heirs. ` The circum- 

stances which have led to the present litiga- 
tion are not the subject of controversy bet- 
ween the parties, and may be briefly narrated. 
The father of the plaintiffs, Purna Chandra 
Dutt and the first defendant, Abinash Chandra 
Datt, were two brothers, and held their an- 
cestral properties jointly in equal moieties.. 
Purna Chandra died about the year 1890, and 
left ‘a widow, Nistarini, who is the third 
defendant in this suit,” and two daughters 
Mrinalini and. Sarojini who are the plaintiffs- 
appellants before us. In 1897, a part of 
the ancestral estate was acanived under the 
Land Acquisition Act, and Rs: 600 was 
fixed as tbe compensation thereof. As 
there was a prospect of the acquisition of the 
cther lands owned by the parties, the first 

defendant, upon payment of a. consideration 
of Rs..400, took conveyance from the third’ 
defendant in respect-of her share ofthe pro- > 
per ties-described in the schedule to the plaint. 

In 1904, the property thus purchased by the’ 
first defendant war acquired under the Land 
Acquisition Act, and a sum of about Rs. 6,855 

was deposited as the compensation money. 
After the first defendant had withdrawn: 
about Rs. 5,755, the plaintiffs were apprised of. 
these transactions, and on the 27th January 
1906, commenced this action for declaration 
that the conveyance, executed by their 
mother in favour of the first defendant, 
(which had been taken by him in the name of 


_ his wife Hemangini, the second defendant), 


was inoperative as against them, as ib had. - 
not been executed for legal necessity, and’ 
also for an order upon the first defendant to 


‘bring into Court the sum withdrawn by him, 


so that it might be invested in Government 
securities. The plaintiffs further prayed for. 
a temporary injunction to restrain the first 
two defendants from- withdrawing the sum. 
still in deposit in the collectorate. The defen-. 
dants resisted the claim substantially on the 


- grouid thatthe conveyancé had been executed: 


for valuable consideration and for legal neces- 
sity, thatit was consequently binding upon 
the plaintiffs as reversionary heirs, and that,, 
in-any view, the plaintiffs were not entitled, 


kana 


~ 


+ 


“Vol. Vij - 
MRINALINI DABI V. ABINASH OHANDER DUTT. 


to. compel the defendants to bring back the 
money into Court. The Couris below have 
concurrently held that the transfer effected by 
the third defendant in favour of the first de- 


fendant was not made for legal necessity, 


and that there was no foundation for. the 
suggestion that the transfer had been made 
‘with the assent of the plaintiffs. Tn this 
~ view, the Courts below havedeclared that the 

PUN A would not be binding upon the 

plaintiffe-after the death of their mother. 

‘But the. original Court and the Court of 
l appeal have disagreed upon a fundamental 
point, which is the subject of controversy 
before us. The Court of first instance held 
that, in addition tothe declaration, the plain- 
tiffs were entitled to an order upon the de- 
fendants to bring back the- ‘money into Court 
so that ibt might be invested in Government 
gecurities so far as practicable, the -balance, 
if any, being depositedin the Savings Bank 
withthe result that the firat defendant, as 
purchaser, would receive the interest during 
the life-time of the third defendant, and the 
money would be made over to the reversionary 
heirs after the death of the latter. The 
learned District Judge, on the other hand, 
has held that the Court “has no in, pe 
“to make an order of this description, that the 
plaintiffs must satisfy themselves with a de- 
claration for the present, and that when the 
succession opens out in their favour, they 
must take the chance of litigation against 
the first defendant for recovery of the 


money. The- plaintiffs have now ap- 
pealed to this Court;- and on their be- 
half, it has been argaed ‘thit the Court 


has jurisdiction to compel defendants to 
refond the sum withdrawn from the collec- 
torate with a view to suitable investment, and 
also to give appropriate direction for the dis- 


+» posal of the intérest on the invested sum, 


In supportof this proposition, reference has 
been made to section 32 of the Land Acqiaisi- 
tion Act, which, it has been suggested, though 
not directly applicable, furnishes a useful 
- analogy. . Reference has &lso been made to a 
passage from Story on Equity Jurisprudence, 
section 845 A,and to the cases of Johnson v. 
‘Mills (1); Foster v. Metcalf (2); Durga Nath v. 
Ohintamous (3); Burry’ Das v. Rasigamont 
(1) (1749) 1 Ves. Sen. 282. 


Sorat a 226; 72 L, J. Ch. "654, 88 L. T. 619; 
51 W. B. 5 


(a8 0. v. N: 1L 
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Dassee (4) and Hurry Dass v- Uppoornih Dassee 
(5), to show that the Court has ample power, if 
& proper case is made out, to secure funds in 
the hands of a limited owner for the benefit of 
the ultimate reversioner. In answer to this 
argument, it has been contended on behalf 
of the .respondent that the case of 
Durga Nath v. Ohintamoni (3) formulates 
the principle of law applicable to the 
possession of movable properties by 
widows in too comprehensive 
terms, and that unless actual spoliation 
is established, the Courf will not, as a rule, 
In support of this proposition, re- 
ference has been made to the case of Subba 
Reddi v. Chengalammam (6); and the notes 
to Garth v. Cotton (7). After carefal con- 
sideration of the arguments which have 
been addressed to us on both sides, we 
feel no doubt whatever that the piain- 
tiffs are entitled to compel the defendants 
to bring back the money into Court for the 
purpose of investment, and that it is wholly 
unnecessary to consider the right of a Hindu 
reversioner to interfere with the enjoyment 
‘or disposal of movable property inherited 
by a Hindu widow from her husband. 

Section 82 of the Land Acquisition Act pro- 
vides that if any money is deposited in Court 
under. section 31, sub-section (2), and if it 
appears that the land in respect whereof the 
sum was awarded, belonged to any person 
who had no power to alienate the same, the 
Court shall, (a) order the money to beinvested 
in the purchase of other lands to be held 
under the like title and conditions of owner- 
ship as the lands in respect of which such 
money shall have been deposited, was held, 
or, (b) if such purchase cannot be effected 
forthwith, then in euch Government or other 
securities as‘the Court shall think fit. There 
can be no doubt that this section was intended 
to be applied to the case of the acqnisition of 
lands held by a qualified owner in the p:si- 
tion of a Hindu widow. It bas been 


faintly suggested by the learned Vakil forthe 


respondent that a Hindu widow in possession 
of the estate of her husband cannot be pro- 
perly described as a person who has no 
power to alienate the same. There is, in 
our opinion, no force in this contention, for 

o (1851) 2 Taylor and Bell 279 

5) 6 M. I. A. 483. 

(6) 22 M. 126. 

(7 NASH, 50) 1 Ves. Sen. 524; 2 White and Tudor 070; 3 

ol, 
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the Legislature obviously intended toapply the 


section to cases of persons who have no 
power to alionatethe property acquired as 
absolute owner. Indeed, it has been ruled 
in the cases of Sheo Rattan Rat v` Mohri (8) 
and Sheo Prosal v. Joleha(Q) that section 32 
applicable to the case of Hindu 
widow: who hold possession of the 
property acquired as limited owners. This 
view is not opposed to the - decision 
in Mohammed Aliv. Ahmed Ali (10)> 
which related to the acquisition of property 


owned by a Mohamedan family governed 


by the Morruma Katyain Law, and in which 


it was held that the Tarwad had power to 


alienate the land. It is clear, therefore, 
that, but for the conveyance executed by the | 


‘mother of the plaintiffsin favour of the ‘first 


- defendant, the property would have continued 


a 
fe 


"(12h 35 O. 1104, 12 


Acquisition Court has such authority, while 


. thig latter view was 


to stand in her name, and upon its acquisition `. 
it, would have been obligatory upon the Court, 
under section 32, either to invest the sam 


“awarded in the purchase of lands, or to invest. 
` it in approved secarities. 


That course, how- 
ever, becameim possible in the events which had 


happened, and the objécs cf the law was de~ 


feated by means of thecoriveyanceexecuted by 


the thirddefend nt in favour-of the first defen- _ 


dant, by which sho professed to transter abso- 
lately for a sum of Rs. 49) her share in land 
whichhas been valued by the Land Acquisition. 
authorities at over Re.-3,000. Under these cir- 
cumstances, it is contended on behalf of the 


respondent that, as saction 32 has been i 


evaded successfnlly, the resalt whioh might . 
have been obtained by it3 application, ought 


“not to be allowed to be achieved indirectly, ` 
Now, it may be a matter ‘for controveray . 


whether when “money: has been withdrawn 
in violation of section 32, the Land Acquisi- 
tion Court can compelthe refund of the money 
improperly withdrawn, and can-take ade-~ 


quate steps to enforce its order made in “that - 


behalf. The case of Nobin Kalë Debi v. 
Bonalata Debi (11) indicates that the Land 


the cise of Gobindo Banse Dasar .v. Brinda 
Ranse Dassi (12), on the other hand, 
acoms' to hold that the Land Acquisition 
Court is helpless in the matter; 
adopted on. the’ 

(8) 21 A. 354. : ws 
ie a 
(10) ; < ae: 

“921,20 LJ 305. - 

ee OL ol, ©. W. N. 1039, . 
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assumption-that the Civil Court, ‘in a suit 


- properly framed for the ‘purpose, may-afford 


adequate relief.. The learned Judges observed, 
that althongh a Court may have inherent 
power to order a refund of money which has’ 


‘been wrongfally obtained by any party by. an 


abuse of its process, a District Judge is not, 
entitled toorder a refand of money paid ‘by - 


_-& Collector under the Land Acquisition Act 


without any irregularity apparent atthe time, 
and without any orderfrom the Civil Court. It ` 
is needless for us to consider whether the view. . 
taken inthe case of Nobin Kali Debi v, Bonalata 

Debi(11); or that adopted - in. Gobindo’ . 
Ranee Dass v. Brinda Ranes Dassi (12); - 

One position ` 
nppeart to us to be beyond controversy, 
namely, that when a Civil QCourt gives a 
declaration, as the Court below has done 
in the present case, that a defendant 
has a qualified interest in property, bat under 
the pretence of absolute ownership has taken 


‘possession of funds which he would notother- 


wise have been entitled to seize in view of 
the provisions of section 32 of the Land Acqui--’ 
sition Act, the Court has ample power to 
give necessary directions to render effective 
the declaration’ which it has made, If any 
authority ig needed for this proposition, | 
reference may be made to the case of London 
North Western Railway v. Lancaster Oor- 
poration (13). In that case, a Railway com- . 
pany, under pressure, paid the purchase- 
money for lands acquired under the Sands 
Clauses Act, 1845, to the owners of. the pro- 
perty. instead of bringing it into Court 
under section 69 of the Statute (8 and 9 Vict. 
0, 18); which corresponds with section 32 of 
the Land. Acquisition Act. Sir John Romilly 
M. R. raled that, upon a bill filed by the com- 
pany who had acquired the land, the owners 
would be compelled on motion to pay into 
Court thé purchase-money in -their hands for 
the ‘purpose of interxm protection. If we 
regard the matter as one of principle, it is 


- obvious that the contrary view urged by the 


respondent is entirely ‘unsustainable. As 
was pointed out by Sir George Jessel, M. R. 


i -in Kelland v. Fulford (14), when land has 
ab 


been converted into money by reason of pro- | 
ceedings under the Lands Clauses Act, the 
money remains impressed with the charac- 
(18) (1851) 16 Bev. 28. / l . 
(14) (1877) 6 Ch. D. 491; 47 L. J. Ch. 04; 25 W. R. 
606, i : - - 


ve ” 
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ter“of real. estate [see also Re parte Walker 


(lo): In-re Harrop’s ‘Estate (16)]. In other 
“words, {ill the money passes into the hands of 
a person absolutely entitled thereto, ihere is a 
constructive reconversion of -it into land. 


_ To put the matter in another way, section 32 


-makes it reasonably plain that, although 


an owner may be deprived of his land for the. 


sake of public purposes, the Legislature- in- 


‘tended that the protection. enjoyed by re- 
- versionary heirs, when landis in the hands of 


limited ownera, should not; by reason of the 
acqnisition alone, be completely withdrawn. 


This object would be defeated if upon the 
~ conversion of the ‘land into money, 


the 
limited owner was allowed to seize the fund 
and to deal with it as absolute owner. If 


<“ nuch a state-of things was tolerated, the yos- 
sibility would not, by any meang, be too remote, 


that the ultimate owners may be deprived of 
the use of the fund upon the termination. of 
the limited -estate. .There is obviously a 


fundamental distinction between the class of ‘ 


cases now before.ug in which land in the pos- 


- session of a limited owner hke-a Hindu 


widow, or atransfe.'ee from her without legal 


_necessity, is converted into money, and the 


other class of cases referred to by the learned 


Vakil for the respondent, in which’a Hindu’ 


widow has come into possession of valuble 


movables as the heiress of her husband. In 
the class of cases now before us, 


but for the 
intervention of the state and the compnl- 
sory acquisition of the land, the reversionary 
heir would have ample protection’ against 
unauthorized alienation by the widow. The 
sole.question, therefore, is wether as a.neces- 
sary. consequence of the conversion of the 


land into money, the protection which the ' 


reversioner would otherwise enjoy should be 
completély withdrawn. 
cases, where a Hindu widow as heiress comes 


into possession of cash or valuable movables“ 
. left by. her husband, the question arises 


whether the reversionary heir should be 
allowed to intervene, and restrict the’ en- 
joyment or disposition of the property by the 
_ qualified owner. “In our opinion, there is no 
room for doubt that thè ‘Court has ample 
authorify to give suitable. directions for the 


_ protection of the-reversionary heir who can 


legitimately contend that as land is capable of 
identification, while money is not ear-marked, 
(15) en 1 Drewry 608. 
(16) (1857) 3 Drewry 726. 
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; the cases that may possibly happen”. 
‘therefore, “ 


In the other clas: of- 


oll 


his position onght not to be prejudiced need- 


lessly by the compulsory conversion of the 
land in which he is ultimately interested 
into money by-the intervention of the state, 
The learned Vakil for the respondent has, 
however, argued that there is no express 
stalutory provision which anthorizes the 


.Court to give such protection to the reversioner. 
- This may be concedsd; but it is well-settled 


that Courts in this conntry, in the absence 
of statutory provisions precisely applicable 
to a particular set of circumstances, ara 
to act according to rules of eqnify, justice 
and good conscience; see, for example, Act 
XII of 1887, section 37. As observed by Domat 
in a well-known passage (Civil Law 12, 17). 


which is quoted with approval by Sir Barnes 


Peacock, -C. J.,1n his judgment in the Full 
Bench case of Hura Ohunder w. Sooradhonnee 
(17). “Siice laws are general rules, they 
cannot regulate the time to come, so as to 
make express provision against all incon- 
ventences which are infinite in number 
and that their dispositions should express all 
Ib 15, 
‘the duty of the Judges to apply 
the laws not only to what appears to be 
regulated by their express dispositions, but 
to all the cases where a just application of 
them may be made, and which appear to 
be comprehended within _the express 


„pense -of the law, or within the conse- 


quences that may be gathered from it.” In 
other words, the Court must be careful 
tə see that the ultimately successful party 
does reap the fruits of the litigation and not 
obtain a merely barren success, otherwise the 
result would bea failure of Í astice for the 
administration of which alone Courts exist. 
It is clear that the Court has in suits of this 
description, which fall within the class of suits 
to quit title or to prevent or remove clouds on 
title, much wider powers than the grant of a 
mere declaration; the Court may, for instance, 
grant an injunction or any other incidental 
relief as the justice of the case may demand; 

(Pomeroy on Equity Jurisprudence, Volun e 
6, Chapter 56, section 743, and Volume 3, sce- 


KA 1128). Ta the case belor us, though the 


provisions of section 32 of the Land Acqui- 
sition Acbare not directly applicable in the 
contingency which has happened, acontingency 
due entirely to the action of the defendant by, 


which he has defeated the application of sec- 
(17) 9 W. R. 402; B. L. B. Suppl. Vol. 985. 
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tion 32, and seized the compensation money 
- tinder colour of adeed of absolute transfer, 
there is no room for reasonable doubt that the 
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‘Court should givesuch directions as would f Present:—Sir Ralph Benson, Jadge and 


_ effectuate the purpose which the legislature 
- had undoubtedly in view. In our opinion, 
the Court has ample power to compel the de- 
fendant to bring the money back into Court 


“for the purpose of investment: 2 


' The learned Vakilfor the respondent has 
suggested that if his contention should- be 
overruled, he should be allowed to retain the 
money and be merély called upon to furnish 
security in immovable property to the satis- 
faction of the Court. We are clearly of 
opinion that this suggestion ought nob to be 
éntertained. Jf a security were accepted, 
questions might arise as to its sufficiency, and 
it is not improbable that when upon the deat 
of the widow, an atte:upt will be made to en- . 
force the security, protracted litigation may. 
result. Besides, there is no reason why 
after the death of the widow, the reversioners 
should be compelled to have recourse to liti- 
gation at allto realise money of which they 
are lawfally entitled to take possession 
immediately upon her death. The order of 
the Court of first instance, therefore, so far as. 
it goes, is appropriate; bat the scope of ib 
ought to be widened in one direction. Section 32 
‘of the Land Acquisition Act provides that the 
compensation money may be invested in ap- 
proved securities, if it cannot be. applied in 
the purchase of other lands to be held under 
the like title and conditions of ownerahip.as 
the land acquired. ‘We think that direction 
to this effect should be incorporated in the 
decree of the Court of first instance, namely, 
that the Subordinate Judge may, in his 
. discretion, invest the money in the purchase 
’ of other lands, that, if this is- done, the first 
defendant would be entitled to hold possession 
ofitas limited owner during the life-time 
of the widow, and ‘that upon her death 
the property would pass into the hands 
ofthe then reversioners of the original owner. 
The result, therefore, is that this appeal 
mist be allowed, the decree’. of the District 
Judge set aside, and that of the Subordinate 
“ Judge restored with the variation jast indi- 
cated. The appellants are ontitled to their 
costs both here and in the Court of appeal 


below. 
Appeal allowed. — 


` d 


Mr. Justico Krishnaswamy Aiyar. 
MADHO KORO AND OTHERS — APrRLLANTS 
` Lersus ? 
GOPA BANDHU NIPPAKO AND OTHERS 
a — RESPONDENTS. as 
Document, construction of-—Sale or mortgage—Con- 
dition to re-transfer. | oe ar 
Where all the indicia of the debtor and oreditor re- 
lation ave present, au instrument will not operate asa 
sale merely because there is a-stipniation in the 
.deed that the alienee wonld re-transfer the property 
to the alienor if the debt would: be paid up ‘by the 
alienor within a stipulated period. 
‘Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit No.- 


-217 of 1907, presented againstthe decree ‘of 


the Court of the District Munsif of ` Berham- 
pur, in O. S. Nos. 89 of 19065. 
Judgment.,—The Courts below have 


held thatthe instrument sued on, which is dated 


1868, is a sale on the happening of a condition. 
We eannot accept this view. The amount? { 
for which the sale is to be made is spoken of 
asa debt. Interest is provided for at a cer- 
tain rate. There is a promise to pay interest 
every year. The balance of the landlord's 


i share of_ the-income is to be applied- towards 


principal. If the.vendor fails to pay the 
interest each year, he promises’to give up the 
land for the principal amount though that 
amount might have-been reduced during the .. 
previous years. It is true there is a promise 
to transfer pattah at once andan arrangement 
for re-transfer, ifthe debt is paid within the 
time stipulated. This does not, in our minds, 
‘prevent the instrument operating only asa 
mortgage where all the indicia of the debtor 
and creditor relation are present. We must 
reverse the decrees of the Courts below and 
pass a decree for the redemption in the terms 
of section 92 of the Transfer of Property Act.- 
The account to be-taken will ascertain the 
. profits which the defendants have received 
and set off the amount against the interest, 
due. Thedefendants will pay the plaintiff’s 
cost throughout. > & ne. 
Appeal allowed. 
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e (s..c.12 Bom. L. R. 841) . 
= BOMBAY HIGH COURT. 
ORIGINAL Cryin Sort No. 792 ox 1509. 
A - March 1, 1910. 
Present:—-Mr, Justice Beaman. 
JAINABAL AND OTHBRS—-PLAINTIFFS — 


; I APPELLANTS 
Persus ` 
`R, ae SETHNA AND OTHERS — DerexnDanis— 
: ta ‘RESPONDENTS. _ 


Muhammadan Lavo-—Gft— Gift for te purpose— 
Joint but separable gifts to private persons. and charit- 
able trusts —Palsd gift must be in preosénti—-Revoca- 
tion —Tranafer of Property Act (IF of 1882), 8. 126— 
Private trusts. 

According to all the jest accredited text-books on 
Muhammadan Law, an ordinary gift inter vivos must 
be free from all pious or religious purposes. | 

Gifts to private persons might be bestowed in 
the samo deed which creates charitable trusts and 
yet the one might be quite separable and distinct 
from the other. | 
' Ása general rule of Muhammadan Law, an in- 


dispensable condition precedent to'a valid gifti ig that ; 


it shonld be unqualified and wn presenti. 

The law recognizes revocation before er 
delivery in all cases, and after delivery, saving where 
the gifthas been toarelative within the prohibited 
degrees of consanguinity. 

Where the gift has been tos stranger or to relatives 
not within the prohibited degrees, is revocable, eron 
after delivery of possession but only (a) with the 
consent of the donee, or (b) by the decree of a Judge. 

A gift which is only to take effect after the death 
of the donor, and during his life-time is expressly 
declared to be revocable by him, is not valid. 

Under section 126 of the Trausfer of Property Act, 
all voluntary settlements containing 8 revocation 
clause are pro tanto absolutely void. < 
-\Quere. Whother private trusta were ‘known to 
Mubammadan Law. 


Mesers. Strangman (Advocate- General) and 
Lowndes, for the Plaintiffs. 

Mr. Setaloud with Mr. 
Defendants Nos. 1-3. 

Mr. Mulia, for the Defendants Nos. 6 and 7. 


| Judgment.—Thia is a suit by the 
plaintiffs to enforce an alleged gift contained 
in a deed of 3lst July 1902. 

The principal defendants are the receivers 
of the alleged donor’s estate and the mort- 
gagee. The deed, on which the plaintiffs rely, 
appears to be a voluntary settlement in com- 
mon form containing the usual revocation 
clause. The gist of the document is that the 
sutilor, Ebrahimbhai Hashambhai, gives the 
properties therein mentioned tó himself and 
other trustees in trast (1) for himself for life 
absolutely, (2) upon hia death to his widow 
Rahmatbai, an annuity of Rs, 500 a month, 


Ratkés, for the 


` 
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(3) to his daughter Jninabai, plaintiff No. 


_ 1, an annuity of Rs. 750 a month, with vari- 


ous bequests to charitable objects. (4) On 
the death of the said Rahmatbbai, her annuity 
to be devoted tq other charitable purposes 
and on the death of his daughter Jainabai, an 
event which has not yet happened, a sum of 
Rs. 1,50,000 to be given to his grandson 
Mahomedbhai, the minor plaintiff No. 2, with 
power to the settlor Kbrahimbhai Hashambai 
to revoke all the aforosaid bounties at his 
pleasure, In 1908, the settlor in the exercise 
of his power revoked the deed of 1902 
and his co-trustees thereupon re-conveyed to 
him all the settled properties. He, then, 
executed the mortgage, on which the defen- 
4 relies. The parties are Shias, 
These are tha undisputed facts upon which 
they go to trial, . 

The plaintiffs contend that the gift contain- 
ed in the deed of 1902 was perfected by the 
settlor opening an acedunt ofthe rents and 
profits in the name of the new trust and, 
therefore, became ‘irrevocable at any rate so 
far as Jainabai and Mahomedbhai are con- 
cerned,'as they are within the prohibited 


- degrees of relationship. 


There are a great many answers to the claim 
from which I` will select six of the moat 
effective which cecur to me upon a recollection 
of the arguments... 

(1) That the deed of 1902, upon which 
the plaintiffs rely, is a wagf and not a deed 
of gift, and that being Ro, ia void ab inst7o, by 
reason ofthefounder having retained a life-in- 
terest for himself in the dedicated property. 

(2) Tf a gift, then bad, (a) because it ign 
qualified and a conditional gift, so far as the 
plaintiffs are concerned, only capable of tak- 
ing effect in futuro, (b) because it was not 
perfected by actual delivery of possession of 
the thing given.” 

(4) If a trust in the English sense within 
the meaning of sections 5 and 6 of the 
Indian Trusts Act, then necessarily revocable. 

(5) Ifan ordinary voluntary settlement, 
which in form it appears to be, then, again 


‘certainly revocable, as oon taiainy a revocation 


clause to which effect has been given. And I 
may add under the Indian Statute law void 
ab initio, as all voluntary seftlements contain- 
ing general revocation. clanses of that kind 
must apparently be under section 126 of the 
Transfer of Property Act. 


- (6) That apart from. its form, the deed 
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of 1902 is in substance and reality a testa- 
mentary disposition, the settlor’s plain inten- 
tion being - that the objects of his bounty 
should only obtain ib after. his death’and, 
therefore, like allother wills revocable doring 
thé testator’s life-time. 

I will now proceed to deal-a little more in 
detail with eachof these answers. According to 
all the best accredited text-books on. Muham- 
madan law, an ordinary gift inter tros must be 
freetfrom all pious or religious purposes. The 


deed of 1902 mixes up charities with private - 
donations to the kinsmen of the settlor and 16 
` ig, therefore; contended that read as a -whole 


no separate gift can be isolated and cnt off 


from the accompanying religious bequests. 


~ | Considerations of this kind, no doubt, weighed 


kanal 


am 


P 


with the Advocate-General 
him against pressing the claims-6f the varions 


it would bea good and legal wagf. Iam not, 


‘however, certain that the argument is 80 con- 


clusive as the defendants appeared'to think. 


Tt seems to me'that gifts to private persons 
. might be bestowed inthe ‘same deed which 
created charitable trusts and yet that the. 


one might be quite separable and distinct from 
the other. 
laid it down that a private gift inter vivos to 
be legal and valid must be free from all pious 


_or religious purposes, it is at least: arguable 


that they did not mean that a. donor: might 


-not, by one and the same act, give a part of 


his property for a definite private purpose 
involving no consideration of religion or piety 
and another part of the-property, or even the 
same part of his property, assuming that the 
donees had exhausted their private interest 


`- in it; at the same time or thereafter in charity. 


Yet I feel that there is considerable force in 
the contention; and, having regard to the 


somewhat rigid and narrow views of, the. 


authors of archaic systems of law, I doubt, 
whether reading this document as & whole 
and noting how ultimately its effects are 


directed to the foundation of charitable endow- 
_ ments, a Muhammadan lawyer would noi say 


that the whole -of it was ‘affected with the 


-character of a agf If that view were 


and decided 


When the Muhanmadan lawyers 
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‘charities. For, it cannot seriously be‘argued `~ 
‘that, in view of the life-interest reserved- by 
~ the seitlor to. himself, if this were a wadi, 


‘should be-unqualified and in presenti. 


"1910 


~ 


tion, once its main premiss is granted, to. 
base my decision on:this ground alone. 

“The second and the third answers pre- 
suppose that the instrument of 1902. was, a 


‘deed of gift and not a «agf, and it is upon 


this hypothesis that the case has been most , 


hotly contested. ` 


Asa general rule of Maman iai, bi 15, 
T think, unquestionable that an indispensable. 
condition precedent to a valid gift is that- it 
The 
books are full of- prohibitions, with simple 
illustrations against gift in futiro. In the 
present case, if we look af what was actually 
intended to be-done under the deed of 1902,. 
stripped off technical -phraseology, it “was 
this. 


death F will distribute it” (in the manner I 


have deacribed roughly above) and at the same-.: 


The donor said:— J will give this - 
- property to myself for my life and after my 


time he reserved to himself in explicit terms ` 


a power to revoke the whole of the gift during- 
his: own life-time. Now it is the rule of early 
Muhammadan Jaw that, however: abominable 
the revocation of the gift might be, that law’ 


recognizes it before ‘actual delivery in all . 


- cases, and after delivery, saving where the 


gift has been to a relative withinthe prohibit- 
ed degrees of consanguinity. Where the gift 
has been toa stranger or 
wilbin the prohibited degrees, the’authorities 
say- that the gift is revocable,. even after 


- delivery of possession but only (a). -with the 


consent of the donee, or. (b) by the decree of © 
a Judge. The first of these exceptions clearly. 


_/implies a re-gift by the donor to the donee 


i 


and is not strictly speaking a revocation at ` 
all. The eecond, however, points equally 
clearly to the revocability of all gifts at the 
suit of the donor, even after posfession has 
been given, unless the donee is within the 


“prohibited degrees of relationship. Like so 


adopted, it would be a short and safe cut to ` 


the conclusion I am asked to draw. T should, 
however, hesitate, notwithstanding the com- 


peteness and unanswerableness of this tonten- 


~- 
- 


~ 


~ 


much -lsoin the Muhammadan Law, it is not - 
very easy to understand the principle upon 
which this latter 1uleis founded crupon which 


‘the Judge would give or withhold the relief’ 


sought. Presumably his doing so would be 


‘something more than a mere formality going - 


as a matter of course; 


and would depend 


upon what he considered to be the equities of ` 


the parties in the particular case before him. 


It is not easy, indecd I doubt whether it 13° À 


pessible, to keep a diecussion of ihe defendants’. 
iwo answers, on the supposition that this was 


a gift, wholly distinct, For modern case law_- 


~ 


to relatives not ` 


PN 


re 
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has confused the originally simple notions of 
the Muhammadan law-givers so much, both 
upon the indispensableness of the gift being 
noqualified and čin præsenti and actual 
possession of the thing being given, that the 
two answers constantly overlap, when re- 
ference is made to the authorities. It is first, 
however, desirable to have a clear view of the 
facts. Now it cannot be denied that the two 
plaintiffs are related within the prohibited 
degrees of consanguinity, nor can it be denied 
that immediately after execnting the deed 
of 1902, the settlor, who under that deed not 
only reserved to himself a complete life-in- 
terest in the property but was also the only 
minaging trustee, opened an account of the 
rents aud profits in the name of the trust and 
itis strenuously contended for the plaintiffs 
that this was a sufficient delivery of seisin to 
gitisfy the requirements of the Muhammadan 
law. Further that if that were so, the gift 
having b2en completed by delivery of posses- 
gion and the donees being the daughter and 
grandson of the donor, it became from that 
moment irrevocable. This legal result, it is 
contended, is iu no way affected by the 
reservation in the deed of gift of-a power vf 
revocation or the postponement of the gift to 
the daughter and grandson to an uncertain 
futnre time, depending (1) upon the death 
of the settlor, and (2) upon the death of 
Jainsbai. In my opinion this contention js 
unsustainable. Looking to the clear and 
positive printiples of the Muhammadan Law, 
I cannnt bolieve that any gift, which is only 
to take effect after the death of the donor, and 


during his life-time, is expressly declared 


to be revocable by him, could ever ba a valid 
gift. The question might have been com- 
plicated, had the donor died without revoking 
the contemplated gifts. But even so I should 
still have been of opinion that as declared in 
the instrument of 1902, the gifts to Jainabai 
and the minor. plaintiff were illegal and 
invalid. Then there is the further question 
whether possession -was actually given or 
whether, indeed, having regard to the nature 
of the gift, ib could have been given. The 
decision of the Privy Conncil in Vmes Chunder 
Strear v. Musammat Zahoor Fatima (T); 
which was a oare between Sunnis, and 
Banoo Begum v. Mir Abed Ali (2), where the 


parties were Shias, have gone as far, I think, 
(1) 7I A 20L;18 C. 16k 
(2) 32 B 173; 9 Bom. L. R. 1162, 
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as our Courts are ever Jikely to go in the way 
of stretching the rules of the Muhammadan 
Law. The former of these cases decides that 
anything “like what we call in English law a 
vested remainder” may be the subject of gift 
valid accor ding to the Muhammadan Law. And 
our Coart of Appeal in Banoo Begum v. Mir 
Abed Ali (2), quoting that jodgment with 
approval, applied 16 with the less hesitation 
to Shias because the Court was supplicd 
with translations of a series of excerpts from 
Arabic text-books of authority which, the 
learned Judges thought, put beyond question 
the fact that the Shia law had all along 
recognized gifts of future and limited estates 
resembling what we call vested remainders. 
It is not for me to question the authority of 
these decisions which are, of course, binding 
upon me. I may, however, point out that 
none of the texts cited in support of the 
conclusions arrived at by their Lordships in 
Banoo Begum's case (z2), as indeed a very cur- 
sory examination will show, can really be car- 
ried that length. All these texts deal with the 
giving of aright of residence, a life-interest, 
or an interest for a limited period. One af 
them certainly speaks of a gift to a man and 
his descendantr, but taking them altogether 
and in their natural contexts, it is submitted 
that their plain meaning ought to be confined 
to what was then in the contemplation of ihe 
wrilers, namely, a single qualified gift. 
qualified, that is to say, not with reference to 
any rights which he might have reserved to 
himself by way of revocation or curtailment. 
but simply with reference to the duration of 
the gift in time; subject, again, to an excep- 
tion in the case of gifts for residence which, 
while, no doubt, also limited in time by the 
life of the donee,are likewise limited inextent. 
by the peculiar object for which the gift 1s 
expressed to be made. But none of these texts 
or observations, to which my attention has 
been drawn in all the accredited Muhammadan 
law-books, (with the exception of a single 
sentence in Amir Ali), can, J think, support 
the view that.-Muhammadan law-giversa ever 
had in contemplation or intended to sanction 
the gift of a succession of independent and 
limited estates. I do not believe, speaking for 
myself, that any reputed Muhammadan law- 
book of Muhammadan lawyers contains any 
mention or had the faintest conception of 
angthing so entirely artificial as the estates 
which our English law has created and 
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4 recognized, As to the passage in Amir - ae 
that is couched in the “most sweeping and 
general terms and the learned author gives 
as his authority for it oneof the texts quoted 
in Banvo Begum’s case (2), which | have just 
referred to. 
argument, I may be” permitted to doubt 
` whethér the most ingenious logic could 
reconcile the indispensableness of giving 
de facto possession in præsenti to the validity 
of a gift inter vseos with the gift of a remain- 
der’ possibly postponed fifty years and, there- 


fore, not' taking effect (ill long after the death — 


: of the donor, being nevertheless a gift valid 
-in Muhammadan law. These cages are indeed 
plainly examples of the strenuous attempts 
our Courts are constantly making to expand 
the rigid rules and principles of archaic 


systems of oriental law to meet the require- ` 


ments of a rapidly growing, progressive, and 
developing society. That attempts of that 
kind are inevitable, politic, in every sense 
desirable, is not less clear than that endeavour- 
ing to attain their objects by thoroughly 
consistent and. logical reasoning is" attended 
with the very greatest difficulty,seven if it 
be really possible. It-would be very easy to 
substitute the most complex- and artificial 
products of advanced crvilized jurispradénce 
for the extremely crude and simple notions 
‘ of primitive people. But so long as we 

profess to respect and give effect to the latter, 
“1 confess for my own part that itis beyond 
my power to reconcile them by any process 
of completely logical reasoning with all that 


has preceded and is implied in the former. | 


Yet even so it is not difficult I think to 
distinguish cases such as those I have re- 
ferred to from’ the present case. For, if a 

man gives his house to A for his life:and on 
“his death to B for his life and on his death 
to O. it is at least possible for. the doror as 
between himself and A,'the first term in 
the series of estater,tocomply with all reqnire- 
ments of the Muhammadan law. He may 
announce his gift, A may accept it and the | 
donor’ may then put A in actual possession of ` 
the property. T may, however, observe that 
the illustration I have givenis very different 
from cases. of Omia and Sukna mentioned in 
‘the texts npon which the judgment in Banoo 
Begum’s case (2) ia founded. What the old 
law-givers had then in contemplation was 
nothing more thanthe donor divesting himself 
of his-property in ‘favour of the donee for the 
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stored the gift to the original donor, 
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time, on the expiration of which the epee 
would automatically revert to the donor, And 
this principle is not, I think, affected by 
extending the gift -in- general terms to the - 
descendants of the first donee. The donee - 
and his descendants are then regarded as the 
single object, of the benefaction, the only 
difference being that in the natural course of 
eventg ‘the addition of descendants. would 
protract the duration of the first: gift -and 
post pone its reversion to the . donor. Coming 
back to our present case it will be seen ‘at 
once that it differs in one very material point. 
For, the first `donee is- the donor 'himself; 
and it is, therefore, impossible; as in the first > 


„case I pnt, for him to comply in any way 
‘with those conditions which tho Muhammadan 


law makes indispensable to a valid gift. And 

that being so, it could only be by a fictional 

process identifying him in some way with‘the 

remoter object of the bounty that the ‘gift 

could ever be valid at all. This- -difficulty has 

pressed very heavily on the learned and. 
eminent counsel who argued the plaintiff's 

case with so much ability. It has been con- 
tended thatinasmuch as this gift took the | 
. form of ‘a trust, the donees technically at 
any -rate were the trustees, including the 
settlor himself who. was ‘the managing 
trustee. Therefore, it is said, the only.way . 
in which ectual seisin could. be given was ' 
the way which the settlor took, that is to 
say, by opening a fresh account of the rents 
and profitar of the property in'the name of 
the trust instead of his own private name. 
Now, while that might serve in certain cases 
to surmount the initial.dificulty I have been 
considering, it does nut appear to me to touch 
whats the substantial and real difficulty fall- 
ing partly under both the defendants’ an- 
swers. on this head: J.mean, of course, that 
whatever the artificial legal construction of 
tle settlor’s position might be, in fact he bad 
retained possession as he indeed intended to 
retain it in bis own hands and for. his own 
use as long as he lived.. Further, if we are 
to borrow a technicality from the English law 
of trust to fortify this argument and that the 
trustees were the ddnees within the meaning ` 
of Muhammadan Law and that one of them . 
having assumed posscesion and management . 
of the property, the gift was complete, then I 
do uot ree how: we can escape from the further 
consequence that the donees themselves re- 
If the 
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plaintiff seek to surmount that objection by 
invoking another rule of Muhammadan law, 
that where a person gives to one to whom he 
stands in loca parentis, his ~possesaion basomes 
in law the possession of the donee and the gift, 
therefore, irrev: sevble, tha answer 13 again 
plain. and -conclusive. 
law is. only-applicable in casas where the 
donor, standing tn loco pirentis to the donee, 
purports to give tothe latter in presenti but 
himself retains the actual physical possession. 
I insist upon-the words in prassenti because that 
appears to bathe very foundation of the rule. 
` Here, it was not the intention of the donor to 
give this property imme.liately either to his 
wife, his daughter, or to his grandson, and 
it.could only bə where that intention syn- 


chronised with the donor retaining possession 


of the property given, that that poasession con- 
verted by the intention would bə regarded in 
law as constructively the possession of the 
donee. There is not, I believe, a single instance 
of that rule being applied where a father says, 
“I give my property to myself for my life and 
on my death-to my son,” for in such circum- 
_- stances there can be no intention in the donor 
to part with the property during his life- 
time. The most that he can be said tw 
surrender in such cases is the power of alienat- 
ing the property, and that is not a thing of 
which possession can be given in any sense 
compatible with the principles of the Muham- 
madan law of ‘gift. Both these answers 
appear to me tobe absolutely conclusive 
against the plaintiffs even on the assumption 


that the deed of 1902 was not'a twagf but a 


deed of gift. 

It was next susie that under sectiona 
5 and 6 of the Indian Trusts Act, this was s 
good trust. With the utmost deference to the 
eminent and learned J udge who decided the 
case of Moosabhai v. Yucoobbhai (3), I do 
gravely doubt whether. private trusts were 
known to Muhammadan Law. -I doubt whether, 
in any of’:the standard works upon that sab- 
ject, private trusts will be found in any 
index. 
work but solely on the authority of Moosabhat 
xv. Yacoobbhai (3). The point is perhaps of no 
‘great importance, for ‘looked at from the 
standpoint of the Muhammadan law-giver, a 
private trust would ba no more than a private 
gift- tnter vivos through the medium of the 


third party and, therefore, subject to ‘all the 
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- tion, however, 


They are mentioned in Mulla’s recent - 
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conditions of a valid gift. But it has been 
argued in this cise that inasmuch as the truss 
in the English sense does not conflict with 
any parbofthe Mtthammadan Law, if this is 2 
good trust, its effect would be the same as a 
good gift and, therefore, the quality of irrevoo- 
ability would-attach to it. I am altogether 


“unable to accede to this contention to which 


Mr. Lowndes comniitted himself, I must say, 
with some diffidence. It amounts, when 
analysed, to this: that while this may not be 
a good gift according to the Muhammadan law 
of gift, it is good trust according to the Eng- 
lish law of trast. There can be no ques- 
that if we are to regard it 
strictly from that point of view, it would be 
like all other trusts revocable. But when 
it is argued that this cannot be so because 
although merely valid asan English trust, ib 


_has been made by Muhammadansand, therefore, 
‘takes on the whole the character of a Muham- 


madan gift, the beneficiary being within the 
prohibited degrees. One feature of that 
character is irrevocability, that is to say, that 
while it might bea bad gift in the eye of 
Muhammadan law because it was qualified, be- 
cause it was in futuro, because possession was 
notgiven, yet it is a good trust. A good trust 
is revocable: a good gift to donees of a class 
is, amongst Mubammadans, irrevocable. This 


. good trust would be a bad giftamongst Muham- 


madang but being a good trust and made ‘by 
Mohammadans andthe Muhammadan Law hav- 
ing nothing to say upon such a subject, 16 must 
take effect as though it were a good and not 
a bad gift and so .become irrevocable. That 
argument, however ingenious, appears to me 
to be thoroughly unsound. [fit is only a trust 
because it fulfils the requirements of sections 
5 and 6 of the Indian Trusts Act, then it is re- 
vocable and has been revoked. If itis anything 
more than that and seeking to enforce it upon 
that footing would bring it into conflict with 


any rule of the Muhammadan Law, which is 


the case here, then sections 5 and 6 of the 
Trusts Act haya no application. 

The fifth answer is that on the very face of 
ik the deed of 1902 is a voluntary settlement 


Jin English- common form. I have no doubt 


that it is, I have no doubt that it is 


_ something of which the early Muhammadan 


law-givers had not the faintest conception, 
therefore, to provide for the legal operation 
-and effect of which they could not possibly 
‘have made any provision. Ifit is no more 
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` than that, then it would, of course, in Eng- 


. land be revocable since it contains the usual - 


revocation clause. The Indian law appears 
to go further and under section 126 of the 
Transfer of Property Act it is noteworthy 


that: all voluntary settlements containing are- 


vocation clauso appear to be pro tanto abso- 
lutely void. 
Lastly, whatever this may be in form for 


all practical purposes, it really is a testa- - 


mentary. disposition of a part of the settlor’s 


‘ estate. No doubt modern ingenuity will seek 


f 


ways of this-kind of evading the rigid re- 
striotions of the old law. But Courta will, I` 
think, be very against ‘allowing Mahom- 
edans under the guise of deeds'of gifts to will. 
away their property contrary to the provisions 
oftheirlaw Whenamansays: ‘Igivethe whole 

of my property to myself for my-life-time and ' 
on my death to my friend Z,” were the Courts 


to validate such an intention, whether wrap- .. 
. ped up in the form of a trust or not, it would 


be lending themselves to defeat the Muham- 
madan Law of Wills. Apart from that. con- 


, sideration, a Will is, of course. revocable and, 


therefore, if, upon a true construction of the 
deed of 1902, it should appear to be ‘in 
substance, whatever it may be in form, 
a testamentary disposition of property, it 


—Bombay Ciriè Courts Act (XIV of 1869)," “3, 19—As-. 


aistant Judge—His powers in the case refer ed to him. 
The conditions prescribed by section 24 of the 


Oode of Civil Procedure (Act V of 1908) are restric” ` 


tive conditions, requiring that the Court exercising 
jurisdiction must be one whichiscompetent, according 
to law, to try or dispose of the suit withdrawn from 
a lower Court: 


The Assistant Judge under the Bombay Courts Act - 


(Act XLV of 1869) is not u Judge of the District 
Court. 


The power to decide a case referred to it by a higher * 


Court does not necessarily make the Court to whom 
it is referred the equalof the former unless the 


` provisions of the law under which the case has to te 


decided confer jurisdiction on the Jower Cont. 


Civil Extraordinary Application against.the ~ 


decision of K. Barlee, Assistant Judge of Poona, 
in Miscellaneous Application No. 197 of 1908.. 

Mr. Strangman (Advocate-General) sith» 
Mr. G. S. Rao and Mr. A. G. Sathaye, for the. 
Applicant. 


Mr. Ratkes, oth Mr. M. B. Chaubal and l 


Mr. J. R, . Gharpure. for tl:e Respondent.. Sa 
Judgment. `: ' 


Ta Scott, C, J.—The applicant obtained this rule 


“could, in the first place, take effect upon no. 
more than one-third of the testator’s estate, . 


M adan. g 


and in the next ‘place, it would be open to 
him to revoke ib at any time before his death. 


“These, I think, are reasons enough for my 


conclusion that the plaintiffs’ suit-fails and 
must be dismissed with all costs. = | 
Stitt dismissed. 
Attorneye for plaintiffs: Payne § Co. 
Attorneys for defendants: Smetham, Bland . 
and Nobla; and _Matubhat, Jamtetram and : 


(s.¢ 12 Bom. In H., 354) 
- BOMBAY HIGH COURT. 
`- Orvit EXTBAORDINARY MISCELLANEOUS 
AppLicaTion No. 187 or 1909. 
February 7, 1910, 

Pa esent: Bir Basil odit, Kr., Chief J hka; 
‘and Justice Sir N. G. Ganda sala 
ka UMAR ABDUL RAHIMAN— | 

PLAINTIF- Petitioner 
terse ee ae 
“GUSTADIT MANCHERJI COOPER 


DerenDant—Resronpdext, 
Civil Procedure Code (Act V of 1908), 8. 24—Trans. 
fer of case-—Competency f Court Panak kk jurisdiction 


ang on the opponent to show: cause why 
an order of the Assistant Jndgeof Poonashonld _ 
not be set aside.as being without jurisdiction. 

The material facts are that a suit filed 
by the. applicant in the Court of the First 
Class Subordinate Judge of Poona against 


the opponent claiming Rs. 18,197-13-0 had’ . 


been ‘heard by that Judge for some days, 
when the opponent filed an application in the 
Court of the District Judge for transfer of the 
suit to another Court. 

The District Judge transferret the appli- 
cation to the Assistant ‘Judge for disposal. 


The Assistant Jndge heard the application ` 


and ordered that the suit be transferred to 


. the District Court, Poona, for trial. 


It is objected that. this order was. withont~ 
jurisdiction as théapplication was under sec- ` 
tion 24 of the Code(ActVof 1908), which gives 


‘power to the High Court or District Conrt 


(6) to withdraw any. siit pending in any 


Court subordinate to it and (5) try or dispose _ 


of the same or (ti) transfer the same for-trial- 
or disposal to any Court subordinate to it, 
whereas the Assistant Judge has ordered 
the withdrawal of thé suit froma subordinate 


_Court:and transferred it for trial to a Court 


i supertor to him. Theanswer of the opponent, 


- trict Court and hia order is in effect the 


order of the, District Court. In order to judge 


Mas 


_ is that the order is legal as the Assistant - 
Judge is one of the Judges of the Dis- - 
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of the position of the “Assistant. Judge. we 


must turn to the Bombay Civil Oourts Act, - 


XLV of 1869, Pert V, which is concarned 
with the creation-and functions of Assistant 
Judges. “It is to.be observed that the limit 
of the Assistant Jadge’s jurisdiction for the 
purpose of. hearing suits is Rs. 10,00) and 
that in the case of suits and applications, 
when the value of the subject-matter does 
not exceed Rs. 5,000, an appeal in appeal- 
able cases lies -tothe District Judge. The 
Assistant Judga is, therefore, not mw Judge. of 
co-ordinate jurisdiction with the District 
Judge. He is, therefore, not a Judge of the 
District Court and the order complained of is 
not made. by the District Court wees alone 
had jurisdiction. 

The 
consideration of the words of section 24 of the 
Code. The District Court may -withdraw 

any suit and try and dispose of it. Here 
the suit withdrawn was for a sum exceed- 


ing the jurisdiction of the Assistant Judge, - 


and he, therefore, could not try and dispose 
of it. He, therefore, is nota Judge of a Dis- 


trict Court as contemplated by the section, 


“which must be a Court of unlimited pecuniary 
jurisdiction. $ 

Again section “24 nga that for the 
purposes of the section-the Courts of Assistant 
Judges shall be deemed to be subordinate to 


District Oourts but the opponent’s argument ~ 


is based on the contentionthat for the purposa 
of the ‘section, the Court of the Assistant 
Judge is part of the District Court. ~ 

The rule must be made absolute setting 
aside the order with costs, | - 


Chandavarkar, J.—1 do ‘not think that an 
Assistant Judge’s Court can be held to be 8 


District Court or even part and parcel of it . 


for the purposes of all suits and miscellaneous 
applications. An Assistant Judge's decree 
“ passed in suits is generally appealable to the 
District Court; probate applications and 
“cases arising under the Land Acquisition Act 
heard and deternimed by bhim have beenl held 
by this Court to be similarly appealable. 

Therefore, whether the Assistant Judge’s 
Courtisa District Court or not must depend 
upon the law under which that Court exercises 
jurisdiction in any given case. In the matter 
of the present applications, the’ jurisdiction 
exercised was under section 24 of the Code of 
Civil Procedure. Now, itis true that in the 
present cage under the Bombay, Civil 
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_Oourts Act,, 


same conclusion ` follows. om & - 


section 19, the District Court 
“referred” iia appl cation for transfer mado 
to it tothe Assistant Judge's Court for dis- 


_ posal; but a powef to decide a case referređ 


toit'by a higher Court does not necessarily 
make the Court to whom it is referred the 
equal of the former unless the provisions of 
the law under which the case has to be 
decided confer jurisdiction on the lower 
Court. . Section 19 of the Bombay Civil 
Courts Act is a merely enabling section, 
giving power.of reference to the District 
Court in respect of suits and. miscellaneous 


- applications but section 24 prescribes the 


conditions of the jurisdiction of the District 
Court. These are restrictive conditions and 
those of them which apply here require that 
the .Court exercising jurisdiction must be 


one which is competent, according to law, to 


try or dispose of the suit withdrawn from a 
lower Court. Here the Assistant Judge's 
Court, itis conceded, was not so competent. 

The rule must be made absolute by setting 
aside the order of the Assistant Judge and 
directing the District Court to re-take the 
application on its file and dispose of it 
according to law. Rule absolute with costs. 
Rule made absolute. 

(s. c. 12 Bom. L. R. 358.) 
BOMBAY HIGH COURT. 
SECOND Civit Apprat No. 133 op 1909. 
-~ February 7, 1910. 

„Present: :—dJustice Sir N. G. Chandavarkar 
and Mr, Justice Knight. 
GADIGEYA ADIVEYA HIREMATH— 
PLAINTIFF—APPELLANT 

- versus 
BABAYA MALLAYA RAPATI— 


DsreNnDANT——RESPONDENT, 

Right of suit—Oaate question—Jus isdiction of Civil 
Court—Bombay Regulation 1I of 1827, 8. 11—Ayya of 
Hiremath—-Mere use of name—No allegation of specific 
damage—Not actionable, 

Where all thatthe plaintiff complains of is that tho 
defendant Las assumed the name “Ayya of Hiremath” 
to which the plaintiff alone has the exclusive right, 
and that that assumption will enable and has onabled, 
the defendant to attract, to himself a large number 
of plaintiff's followers, and thereby appropriate 
to himself fees, which would have gone into his 
(plaintiffs) pockets, it is a claim to a caste office 
and to be entitled to perform the honorary duties of 
that office or to enjoy certain privileges and honours 
at the hands of the members of the caste in virtue of 
that office. Such a claim is not cognizable by a Civil 
Court. 

Murari v. Suba, 6 B. 725, applied. 

The fact that there has beon no allegation of any 
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specifio damage by reason of the assnmption by 
the defendant of the name of Ayya of Hiremath, 
and algo the admission that after all the result of the 
assumption of that name would be merely to enable 
some of the followers of the plaintiff to go over to the 
defendant, show that what the parties have been 
fighting for is merely a question of dignity under 
the cover of a religions officd, and thus the question 
that the suit is for damage incurred by reason of the 
unauthorized use by the defendant of the name, to 
which the plaintiff alone is entitled, does not arise 
upon the pleadings. 

The mere assumption of a name, which is tho 
patronymic of n family, by a strangor, who has never 
before been called by that name, whatever cause of 
annoyance it may be toa family, is a grievance for 
which law affords no redress. ‘, 
` Earl Cowley v. Cowntass Cowlee, (1900) A. C. 450; 
85 L. T. 254; 50 W. R. 81; 71 L. J. P. 88, followed. 


- Second appeal from the decision of Mr. 
A. D. Brown, Assistant Judge of Dharwar, in 
Appeal No. 95 of 1908, confirming the decree 
passed by Mr. R. G. Bhadbhade, First Class 
' Subordinate Judge, at Dharwar, in Civil Suit 
No 414 of 1905. i 

Mr. Jayakar with Mr. M. B. Chaubal, 
for the Appellant. - 

Mr. M. Branson with Mr. D. A. Khare, 
for the Rerpondent. 

Judgment.—Thbis was a suit brought 
by tte appellant to obtain a declaration 
that he was entitled to the fees and privileges 
appertaining to the Hiremath at Kamalapur 
by reason of his title to be called the Ayya of 
that Hiremath, and he asked for a perpetual 
injunction: to restrain the defendants from 
using the name “Ayya of Hiremath’, The 
Subordinate Judge, First Class, at Dharwar, 
who tried the suit, raised several issues, the 
first of which was: “Whether the matter in 
dispute in this suit cannot be adjudicated upon 
by a Civil Court”. His finding upon that 
point was that the subject-matter could “be 
adjudicated upon excepting as regards the 
declaration about the privileges and dignities 
attached to the Hiremath”. He held that, sọ 
far as those privileges and dignities were 
concerned, the question raised was one relat- 
ing to caste’ within the meaning of the 
Bombay Regulation II of 1827, section 11. 

In the appeal Court, the learned Assistant 
Judge disposed of the case on the following 
issue: Whether the plaintiff was entitled to 
the office-of Ayya of Hiremath at Kamalapur?P 
His finding on the evidence, on that issue, 
was In the negative. “He held upon the 
evidence that the plaintiff had not proved 
an exclusive right to the name claimed by him, 
~ Before us Mr. Jayakar, in support of the 
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second appeal, contends that the issue raised 
and decided by the Assistant Judge had not 


been raised in the Court of first instance; and- 


that the suit, having been brought by the 
plaintiff owing to the usurpation by the 
defendant of a name to which the plaintiff 
alleged he had an exclusive right, fell within 
the jurisdiction of the Court under the well- 
known principle of law that an unauthorized 
use of the name of one person by another 
gives a cause of action to the former, where 
the use is calculated to deceive and inflict 
pecuniary loss. 


“Now, the law on the point go 1aised is 
clear. It has been laid down by the House 


_of Lords in Har Cowley v. Countess Coulee 


(1), where Lord Lindley at p. 460 says: “The 
law on this subject has been examined in a 
very instructive note from the pen of the late 
Mr. Waley in 3 Davidson’s Conveyancing, 
Pt. I, p. 283,.2nd Ed. The judgment of 
Tindal, C. J ,in Davies v. Lowndes (2) and of 
the Privy Council delivered by Lord Chelms- 
ford in Du Boulay v. Du Boulay (3), leave no 
doubt about it. Lord Chelmsford in Du Boulay 
v. Du Boualy(3) states that in thiscountry we do 
not recognize the absolute right of a person 
to a particular name to the extent of entitling 
him to prevent the assumption of that name 
by a stranger. The mere assumption of a 
name which is.the patronymic of a family 
by astranger who has never before been 
called by that name, whatever cause of 
annoyance it may be toa family, is a griev- 
ance for which our law affords no redress.’ ” 
` The question, therefore, is whether any 
damages have been incurred or not. In 
examining the case from that point of view, 
it must be remembered that. closely scrutiniz- 
ed, the plaint in the present case does not 
afford any clear indication that what was 
‘complained of was the user of a name by the 
defendant in a manner calculated to deceive 
any one. When we read the summary of the 
plaint as given by the Subordinate Judge, 
who tried the case in the first instance, it 
appeared to us that what the plaintiff com- 
plained of was trespass on plaintiff's property 
by the defendant. It appears thatit was 
under that impression that the Subordinate 


(1) (1900) A. ©, 460, 85 L. T. 264, 50 W.R, 81; 70 
L, J. P. 83. 
ETE 1 Bing. N. O E97 at p. 618. 
(3)}(1860) L. R. 2 P. 0. 430, 88 L. J. P. O. 25; 17 
594;'6 Moore'P. O. (x. s.) '81. ae 
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Judge decided the first issue raised- by him 
partly in favour of the plaintiff. Bat Mr. 
Jayakar has: candidly admitted before us 


that, so far:as any property -is concerned, : 


there hasbeen no trespass by the defendant 
upon the plaintifi’s right; that all that the 
- plaintiff.’complains of is that-the defendant 
has assuned a name to which the plaintiff has 
alone exclusive right; and that‘ that assump- 


tion will- enable, and has enabled, the defend- 
ant to attract to himself a large number of. 


the plaintiff's followers and .thereby appro- 


priate to himself fees, which would have gone © 


into his (plaintiff’s) pockets.. When the case 
is, thus put, it resembles Murari v. Suba (4). 

It is a daim to. a caste office and to be entitled 
to perform the honorary duties of that office 
or to enjoy certain privileges: and honours at 
the hands of the members of the caste in 
virtue of that office. That is a caste question, 

not cognizable bya Civil Court. The fact that 
there has been no allegation of any specific 
damage by reason of the assumption by the 
defendant of the name of Ayya of Hiremath, 

and also the admission that after all the 
` result of the assumption of that name would 
be merely to enable some of the followers of 
the plaintiff to go over to the defendant, show 


that what the parties have been fighting for, - 


_ismerely a question of dignity under the 
cover of a ‘religious ofice. If we were to 
interfere in such cases, we would be merely 
assisting one party at the expense of the 
other and compelling the caste or the sect to 
follow one spiritual leader in preference to 
another. We think, therefore, that the point - 


raised by Mr. Jayakar, namely,that the suit 


‘js for. damage incurred by his client by 
reason of the unauthorized use by the de- 
fendant of the name, to which the" plaintiff 
alone is entitled, does not arise upon the 
pleadings. 

On these grounds we confirm the decree 
with costs, 
oe ae Decree confirmed. 
(4) 6B. 728. 


(a. c.-12 Bom. L. B. 388) 
BOMBAY HIGH COURT. 
‘Seconp Crvin Apeeat No. 332 or 1909 
_ Febraary 14, 1910 
Present: —Justice Sir N. G. Chandavarkar 

and Mr. Justice Knight. 

GOVIND ANNAJI BODHANI—Ptatstire 
— APPELLANT 
CCVSEUS 

TRIMBAK GOVIND DHANESHWAR— 


_ Derenpant~—RESPONDENT, 

Hindu Law —Josut family—Rights to water and 
cells, ` 

The rale of Hindu Law is that rights to water and 
wells, belonging to a jomt family, aro indivisible, if 
they are numerically unequal, and that after 
a partition these must.be enjoyed by the sepnrated 
co-partners by turns. 


Second appeal from the decision of Mr. C. 
Fawcett, District Judge of Ahmednagar, in 
Appeal No. 81 of 1908, reversing the decree 
passed by Mr. H. A. Mohile, Joint Subordi- 
nate Judge of Ahmednagar, in Civil Suit No. 
265 of 1907. 

Mr. M. R. Bodas, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 


Judgment.—This was a suit brought 
by the appellant for a declaration of his 
right to use the water of a well jointly with 
the respondent and for an injunction to res- 
train the latter from obstructing the appel- 
lant in the exercise of, his right. The 
respondent in his written statement denied 
the appellant’s claim and asserted his ex- 
clusive right to the well. The Subordi- 
nate Judge, who tried the cause, found upon 
the evidence that the well had at one time 
been attached to two houses owned by two 
brothers constituting a joint Hindu family 
and that they effected a partition of the 
houses: that, some time after that, one 
brother sold the house allotted to him at 


_ the partition to the appellant and the other 


sold his to the respondent- These facts are 
admitted by both. parties before us and have 
also been found, by the District Judge, from 
wkoie decree this second appeal is preferred. 
As the two brothers had only one well, 
that is, the one now in dispute, which hies 
jointly used as owners before the partition, 
the Subordinate Judge thought that it was 

“likely * that at the partition, they had re- 
served it us joint. Accordingly he awarded 
the appellant’s claim. On appeal bythe re- 


`- spondent, the District Judge held that what 


the Subordinate Judge had treated as a 
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- matter of likelihood was “a mere surmise”, 
’ not supported by any evidence in the case. 
He, therefore, reversed the Subordinate 
Judge’s decree and disallowed the appellant’s 
claim. =. 

Both the Courts below have not borne in 
mind the-rule of Hindu law applicable to 
the present. case. What the Subordinate 
Judge treated as a matter- of probability 
and the District Judge as a mere surmise 
is dealt. with by that law as_a matter of 
legal .presumption. The. rule is that - 
_rigbts to water: and wells belonging to a 
, joint family. are indivisible, if they are 
numerically unequal, and that after a partition 
. these must be enjoyed by the separated co- 
parceners by turns. “Water, or 8 reservoir 
of it, as a well or the like, being unequal 


(io tbe- allotment of shares) must not be ` 


_ distributed by- means of the value; but is to. 
'.be used (by thé co-heirs) ‘by, turns.” (The 
~ Mitakshara, Ch, I, section -I1V., plac. 2; 
Stokes’ Hindu Law Books). The “Vyavahara- 
Mayukhn” is also to the same effect: “Water 


from wells which have. flights of steps and 


wells from which it isdrawn_by buckets do. is 
(to be) enjoyed according to need.” (Mand- ` 
lik’s Hindu Law, page 71, lines 34 to 36). -: 
The “Viramitrodaya” says that “water, that- 
is, reservoir of water, such asa well, shall 
be used by -all „accordingly as they” (i. e 
the co-parceners, after partition) “require.” 
(Golap Chandra Sarkar’s Edition, page 249). 
When it is laid down that a well is 
visible” (avibhajyam) what -is meant is 
that “it- cannnot be distributed like land or 
money. But the ownership admits of a 


- mental division to which effect is given by. 


an agreément to use the physically undivided 

~ thing in turns.” 
tion, pages 831 and 832). 

i: The- tippellant in the present case starts’ 
with this rule of Hindu law in his favour on 

the facts which are common ground; and 
his claim must be awarded unless the re- 


ves spondent is able to prove ‘by affirmative evi- 
. dence that the right to own and use the well 


jointly has been lost by the appellant, either 


because. of an express agreement at the parti- ~ 


tion whereby his predecessor-in-title relin- 
quished that right in favour of his brother, 
. or because of his or the appellant’s exclusion 
to his knowledge by the latter or the respond- 
-ent for such period as ‘in law is necessary 
. to give. the latter a right to the well by ad- 


— ~ 


INDIAN ‘OASES. 


_Instance on the defendant. 
‘late Court should: record its -finding on the 


144 
indi- - 


(West and Buhler, 3rd Edi- - 


(2). 


mw 


verse ` possession. No plea based on adverse 
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“ 


possession was set up by the repondent- 


in the Court of first instance. 


predecessor-in-title acquired by express agree- 
ment an exclusive right to the well at the 
partition. 
Court to find on the following issae:— 

' Whether the well in dispute was allotted 
at the partition to the person from whom 


‘thé defendant derived his title? 


The onus.of this issue will lie in the frat 


evidence on the record and parties-are not to 
be allowed to adduce fresh evidence. Finding 
to be remitted within two months. , ; 

Issue sent down: 





+e 


--  (s°c.12 Bom. L R. 8665.) 
BOMBAY HIGH COURT. 
Civil EXTRAORDINARY APPLICATION No. ae 
a of 1909. 
i February 15, 1910. 
Py ‘esent.—-J astice Sir N. G. Chandavarkar. 
and Mr. Justice Knight. 


MAGANLAL MU LJI-— DROREE-HOLDER — 


PETITIONER ` 
cersus 
BHOGILAL: NARANJI—Jypasextepepror 
—— RESPONDENT. 


Therefore, ~ 
the only question is whether the respondent's. 


We must ask the lower ` appellate. 


The lower appel- | 


Civil Procedure Code (Act KIV of 1882), s. 205— ` l 


Order—Not appealable 


An order passed under section 295 of tho Code of 


Civil Procedure (Act XIV of 1882) is not appealable, 


Kashwam v. Mam Ram, 14 A. 120, Jagadish Chandra . 


Shah v. Karpa Wath Shah, 86 (. 180, 1 Ind. Cas. 783, 
soMowad: 


- Civil AMAR i E Application from the - 


decibionof Mr. D G. Medhekar, Additional First- 


Class Subordinate Judge; A. P., at Ahmed- 
abad, in Appeal No. 428 of 1908, reversing 
the order passed by Mr, M. J. Yajuik, Subor- 
dinate Judge of Umreth, in Darkhast No. 157 
of 1906. 

Mr.-7. R. Desai, for the een ars 

Mr. M. N: Mehta, for the Opponent. 

Judgment.: 





ordinate Judge having been under section ` 


295 of the old -Civil Proçedure Code, no 
appeal lay: 
Jagadish Ohandra Shah v. Kripa Nath Shah 
Therefore, tho- lower appellate Court 
had no jurisdiction to deal with the appeal. 


But it appears that the question of jurisdic- 


(1) 14 A. 120. 
(2) 86 0,130; 1 Ind. Cas. = 


4 


™ / 
= H 
wa 


r 


see Kashiram v. Mani Ram (1):. 


+ 


~ 
- 
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tion was. not raised before it. Therefore, 
we make the rule-absolute with costs of this 
application but not with the costs of the 
ae in the lower appellate Court. 
` SO a Se ee made absolute, l 


IN 


‘(s. c. 12 Bom. L. R. 366.) 
; BOMBAY HIGH COURT. 
MiISCELLANKOUS UIYIL APPEAL No. 28 or 1909. 
; February 22, 1910. 
` Présent: :—Justice Sir N. G. Chandavarkar 
-' and Mr. Justice Knight. - - 
PIROJ SHAH BHIKAJ {—OpsEoToR— 
PETITION BR 
versus 7 

PE STONI I MERWANJI— APPLICANT— 
R à RESPONDENT. ; 

Succeasion Act (X of 1865), s. 250—Probate and 
Administration Act (V of 1881), 8. 81=-Caveator must 
have interest adverse to the testator. 

The provisions of section 250 of the Indian 


Succession Act (X of 1865) and section 81 of .the . 


Probate and Administration Act (V of 1881) are that 
the interest which entitles a person toput in a caveat 
must be an interest in the - estate of the deceased 


- that.is, thero should be no dispute whatever as to 


the title of the desbased to the estate but that 
the person, who wishes to come in’as caveator, must- 
show some interest in that estato derived from tho” 
deceased by inheritance or otherwise and uot adverse- 
ly to the testator , 

Abhiram Dass v. Gopal Dies 17:0. 48, followed. 

Appeal from an order passed by M1. E. J. 
‘Varley, District Judge of Surat, in Miscella- 
neous Application No. 2 of 1909. 

' Mr. L. A. Shah, for the Petitioner. 

‘Mr. N. K. Mehta, for the Respondent. 

' Judgment.—wWe think the case falls 
within the principle of Abhiram Dass v. Gopal 
Dass (1). The provisions of section 250-of the 
Indian Succession Act, X of 1865, and gection 
81 of the Probate and Administration Act, V 
of 1881, are that the interest which entitles 
a person to put in a caveat must~be an interest 
in the estate of the deceased person, that is, 
there should be no dispute whatever as to. 
the title of the deceased to the estate, but 
that the person who wishes to come in as 


_caveator must show some interest in that > 
- estate derived from the’deceased -by inherit- - 


ance or otherwise. That is the construction 
which the Calcutta High Court has-put upon 
the section in,the case above referred to, and 
_that seems to bein accordance with the lang- 
nage of the section itself. In the present case, 


caveator No. l.claims adversely to the alleged 
(1) 170.48.  - l 


~ 


-jis easential that the 
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testator. According to the latter the caveator 
has no interest whatever in the property. 
But according to caveator No. 1, he and the 
alleged testator were sharers inthe properties 
concerned. Therefore, to the extent of the 
share which this caveator alleges he has in 
the properties, he claims adversely to the 
testator. So also as regards caveators Nos. 2 
and 3, the alleged testator claims complete 
ownership of the property by reason of a sala 
to him; whereas the caveators in question 
claim the properties as their own mortgaged 
to the testator.- Therefore, that is an adverse 
interest claimed by them. 
We confirm the order with costs. 
Order confirmed, 


(s. c. 12 Bom. L. R. 370.) 
BOMBAY HIGH COURT. 
SEGIND Crvis APPRAL No. 562 or 1909. 

: Febraary 28, 1910. 
Present: —Justice Sir N. G. Chandavarkar 
and Mr. Justice Knight. 
LINGAPPA NINGAPPA SHIWALL[— 
DEFENDANT—APPELLANE 

l Versus 
SANGAWA GANDAPAGOWDA— 


Puatntre¥—RESsPONDENT. 

Hindu Law~—Adoption—Right of natural guardians 
to protect tnterests of the ‘adopted son—Compiomtsc— 
Minor’s benefit. 

- Where a dispute arises as to the factum or validity 


- of the adoption of a minor, the minor’s natural father, 


or in his absence, these who wonld be the minor's 


-natural guardians, are entitled to protect his interests 


against rival claimants, and to enter into a compromiso 
provided it be for the minor’s benefit. 
Nirvaniya Y. Nirvanaya, 9 B. 365, followed. 
“Whether a compromiso is in any particular cago 
beneficial to the minor or not is, generally speaking, 
a question of fact; but that question must be deter- 
mined with due regard to certain principles of law. 
It is not enough that there was a dispute but is 
rights of the respective 
parties were fair snbjectof doubt and that to avoid 
the expense and delay of legal inquiry, the parties 
entered into an amicable settlement. It is also 


. necessary that cach of the partios, before entering 


into the .compromise, had’ put forward an honest 
claim, that is, a claim which, however ill-founded, 
each party honestly believed he was warranted in 
making and which theyintended to pursue and wonld 
have pursued but for the compromise. Further, the 
parties should have been on equal terms as to 
information or means of information and that there 
should be no bad faith on the part of any. Whero a 
compromise is entered into under the ciroumstances, 
the law will nphold it, even though there may be in 
the terms of it inequality of benefit. 

Rajunder Narain Rae v. Byai Govind Singh, 2 M, 
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1 A 8l, atp 240 and dfitea v. 
Estate Company, $2 Oh D. 267, at p 283,65 L. Ch. 
$01 ; 54 L J. 582; 34 W. R. 689, followed. 

Second a from the decision of Mr. T. D. 
Fry, District Judge of Dharwar, in Appeal 
_ No, 240 of 1908, reversing the decree passed 


by Mr. R. G, Bhadbhade, First Class Sub- | 


ordinate Jädzë, at Dharwar, in Civil Sait No. 
339 of 1907. : 

Messrs M. B Chaubal, and G. S. Mulgao- 
kar, for the Appellant. ; 

Mr. Jayakar with Mr. 5. R. Bukhale, for the 
Respondent. 

Judgment..—The leaned District 
Judge has found upon the evidence that the 
compromise, Exhibit 31, was entered into by 
- thè appellant's natural father for the appel- 
lant’s benefit when he was a minor. It is 
urged before us in support of this second ap- 
peal that afters the appellant had been adopt- 
ed, the natural father ceased to be his guardian 
and. could not, therefore, legally represent 
‘him in the matter of the compromise. That, 
however, is not the law. Where a diconto 
arises as to the factum or validity of the 
adoption of 4 minor, the minor's natural 
father; orin his absence: those who would, 
according to Hindu law, be the minor's 
natural guardians, are entitled to protect his 
interests against rival claimants, and to 
enter into a compromise provided that be for 
a ~minor’s benefit: Nervanaya v. Nirvanaya, 

1 

Whether such a compromise is in any parti- 
cular case beneficial to the minor or not 15, 
generally speaking, a question of fact; but 
that question must be determined with due 
regard to certain principles of law. Ibis not 
enough that there was a dispute but it is es- 
sential that the rights of the respective parties 
were fair subject of doubt and that to avoid 
the expense and delay of legal inquiry the 
parties entered into an amicable settlement. It 
18 also necessary that each of the parties, be- 
- fore entering into the compromise, put forward 
an honest claim, that is, a claim which, how- 
ever ill-founded, each party honestly believed 
he was warcanted in making and which they 
intended to pursue and would have pursued 
but for the compromise. 
should have been on. equal terms as to in- 
formation or means of information and that 
there was no bad faith on the. part of any. 


‘Where a compromise is entered into under 


_ (1) 0B. 865. 
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New Zealand Alford 


Further the parties 
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these circumstances, the law will uphold it» 
even though there may be in the tdms of it 
Sneguality of benefit. These are the principles 
laid down in Rajunder Narain Rae v. Bijat 
Jovind Singh (2) and Miles v. New Zealand 


~ Alford Estate Company (3). , 
In the present case the District Judge’s 


finding that the compromise was for the 
benefit of the minor has been arrived at on 
the main consideration that because the adop- 


“tive mother, Basawa, repudiated the appel- 


lant’s adoption and held the property” in open 
defiance of theappellant’s rights, his natural 
father was ata disadvantage. But something 
more than the difficulty which the natural 
father had to encounter is required by law be- 
fore the compromise can be held to, bind the 
appellant. Did his adoptive mother honestly 
believe that she had not adopted the appel- 
lant or was the dispute raised by her simply 
to take advantage of the appellant's minority 
and secure some property for herself? 
considering the question from this point of 
view, the Court ought also to take into 


account the actual benefit derived by Basawa _ 


under the compromise. It is contended 
before us that under it Basawa obtained no 
more than a life-interest in the land in dis- 
pute. The District Judge has expressed no 
opinion on-that point but it may have a bear- 
ing on the question at issue. The terms of 
the compromise must be construed by the 
light of surrounding circuinstances as ae 


. existed at its date, 


We, therefore, send bu the case to’ the 
Distact Judge for a fresh finding oa the point 
for determination raised: by him in his judg- 
ment under appeal: the finding to be recorded 
with reference to the observations abore 


made. Finding to be returned within two 
months. 
issue sent back. 
(2)2 )2 M.I JA. 18L at p. 248, 
3) 82 Ch. D. 267 at p. 288, 56 L. J. Ch. 801; ba Ii, 


J. 582; saw. i R. 669. 


if 
~ 


ln’ 


we 
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SITABAI V. RAMACHANDRARAO. 
t (8. 0. 12 Bom. L. R. 873.) 
i ` BOMBAY HIGH COURT. 7 
First Civit Appgat No, 160 ov 1906. 
> -February 26,1910. . | 
Pani .—Justice Sir N. G. Chandavarkar . 
‘xo. and Mr. Justice Knight. 
SITABA[—Pratstigy—Arrertant 
| eereus  - 
" RAMACHANDRARAO V. BHONSLE— 


‘ ` Derenpant—Rgspon vent. 
Hindu Lau—Maintenance — Cruelty~-Abandonmen!— 
Feidence— Witness related to the . party producing 
him— Weight of testimoney ' 

. The facts that the ~ husband kept a number of 
mistresses in his house; that -acting under’ tho 
influence and at the instigation of some of them, he 
used to bent hia wife, kicked her, threatened ‘to 


y fF 


cut her to pieces and shoot her, that’ after having . 


subjected her for some period ` to that kind of 
ernelty, drovo her out of his house and though often 
requested to take her back or provide hor with separate. 


maintenance, he not only refused to have anything to- 


do with her but levelled against ber charges of 
unchastity, which ho made no attempt to justify, 
-entitle the wife to-a soparate maintenance. 

Yamunabai Vv. Narayan Moreshwar Pendse, 1 B. 
164, referred to. 

According to Hindu Law, cruelty is not necessary, 
if there. has been abandonment of tho wife, to 
ontitle her to a soparato mriintenance. 

That a witness is`related to the “party producing 
him is by itself a very slender ground for ea 
his sworn testimony. 


` First appeal from the decision of Mr. M. R. 
Nadkarni, First Class Subordinate Jadge, at 
Belgaum, in Suit No. 253 of 19(3. 
Mr. Setaltad, with Messrs M. B. Chaubal, G. 
K. Dandekar, and K. A. ,Padhye, for the Ap- 
pellant.- 
Mr. Branson, 
: the Respondent. . 

Judgment.—tThe appellant is “the 
wife of the respondent,’ who is Jagtrdar of 
the village of Here. She: sued him in the 
Court of the First Class Subordinate Judge 
at Belgaum for separate maintenance at the 
` rate of Ra. 100a month on the grounds of 
desertion and legal-cruelty. The respondent 
denied the charge and ‘alleged that the appel- 
lant had left him at the instigation of hèr 
brother. 


The Subordinate Judge has held the charge 
of desertion and legal cruelty not proved and 
accordingly dismissed the claim. The evi- 
dence on that question 18 both oral and docu- 
mentary.and has, in our opinion, not been 
rightly appreciated by the Subordinate Jndge. 
The testimony ofthe witnesses, who depose 
to having witnessed acts of ill-treatment of 


with Mr. D. 


Se 


A. Khare, for 
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the appellant by the respondent, has been 
disbelieved by the Subordinate Judge upon 


the ground that they are almost all related to 


the’ appellant. But that by itself is very 
slender ground for disbelieving the sworn 
testimony of men, some at all events of 
whom are respectable, and who have not 
been materially shaken in cross-examinn- 
tion. The appellant observes gosha, and in 
the case of auch ladies it ia their relatives who 
may be best expected to know whether they 
are well or 1l!-treated by their husbands. One 
of these witnesses (see Exhibit 189), whose 
evidence the Subordinate Judge has declined 
to accept, was not even cross-examined by the 
respondents pleader, though the witness in 
his examination-in-chief had made definite 
statements as to the ill-treatment of the 
appellant by her husband. That witness 
speaks to the respondent having kicked and 
slapped the appellant and got the ornaments 
she had’ on her person removed. The 


' appellant's evidence is corroborated by the 


documentary evidence in the case. For tho 
appellant a large number of ‘letters was put 
in. That was all correspondence which had 
passed either between the parties or between 
the respondent and the appellant’s brother 
or other persons with reference to the strained 
character of the relations between husband 
and wife, The respondent in the witness-box 
admitted only some of those letters which 
were imputed to him by the appellant: as io 
the rest, he would not either admit or deny 
that they were his. These letters have been 
proved to be his by other evidence; and the 
Subordinate Judge has found these letters to 
have been written by the respondent. Among 
these the most important, because the most 
damaging to the respondent's defence to the 
suit, are Exhibits 85 and 87. Inthe former 
there is an admission that the respondent lhad 
driven the appellant ont of his house; in the 
latter he calls her chastity into question—an 
allegation which there has not been the slight- 
est attempt to substantiate by proof. There 


ia reliable evidence to show that the respond- 


ent has a number of unmarried women in his 
house retained as his kept mistresses; and 
that it was under the influence or at the 
instigation of some of these that the 
respondent ill-treated the appellant, kicked 
her, beat her and subjected her otherwise to 
humiliating and cruel treatment in his 


house, As against all this evidence, what 


respondent are the medical men, who treated. 


~ 


_ 
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have we on the side -of the- respondent? 
Some of the witnesses examined for the 


the-appellaut when she was ill while living 
with her husband.- They say that to their 
knowledge the respondent treated the ap- 
pellant kindly. Their knowledge could only 


- -havo been derived from what they ob- 


pad 


served when they attended during her ill- 
ness: and on such occasions an outsider 
‘and especially a medical attendant would 
not be likely to find a husband ill-treating 


hia wife. Apart from that, the question 
is, of what period are these medical men 


spenkingP Jt-is common ground that up to 
April 1901, the relations between: the husband 
and the wife were cordial;it is on or about that 


dato that the ill-treatment complained of -is. 


alleged lo have commenced. Though oneof the 
medical men, Dr. Shirgaonkar, does not stata 
of what period he is‘speaking (it would appear 


he was not questioned on that point) yet there - 
ig evidence to show that what he “witnessed `. 


was in 1900. From an extract from the re- 
spondent’s accounts (Exhibit 222) it is clear 
that Dr. Shirgaonkar was paid bis fee for 
attendance onthe appellant in.-1900. ` An- 
other medical practitioner, Dr Bhandare 


(Exhibit 207), says that “he “called Dr. - 


Shirgaonkar in for consultation when the 
appellant was ill, and he states, that that was 
+n 1900. Of the other witnésses examined 


for the respondent, Bapa Appi Gouda (Exhibit 


910) admits that he d.es” not know the 


appellant; Balaram Dajiis practically a de- - 
getting all his . 


pendent of the respondent's, att 
necessaries of life for his livelihood” from 


«the latter; the rest also fall in the same- 


” 


category. $ 

‘But it has been urged strenuously in rup- 
port of the respondent’s defence by his counsel, 
Mr. Branson, that the story of ill-treatment 
and cruelty should not be believed because the 
-correspondence’ jiakes no mention of certain 


-salient detail” „f that story, such as, the ’ex- - 


istence .of pt mistresses in the respond- 
ent’s house,” the: forcible despoiling of 
“her ornaments. when she was sent out of 
-that house, or of personal violence to her when 


. -ghe lived’there. Whoever has any knowledge 


-and.experience of Hindu life must, in owr 
opinion, come to the conclusion that | the 


absence of: these details is perfectly con- : 
story of ill-treatment - 


sistent . with the 
“and cruelty on which the appellant.relies for 


-~ 


OASE 3. 


‘and make reconciliation. humanly 


“as reliable. 
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her right to separate maintenance. A Hindn - 


`. wife, generally speaking, will be the last to. - 


complain in writingin particular that her hus- 
band has beaten her, or resorted to personal ` 
violence towards her. Her near relations too `~ 
are not likely to allude to it in writing out of 
regard for the wife's patience and habit of eo- - 
durance. Théy will, as faras possible, passover 
it- im silence lest pointed allusion to it’should 
estrange the husband from the wife altogether 
‘ speak- 
ing impossible. In her lettera, which form: 
‘part of the correspondence and which were 
addressed to the respondent, she writes in 
the most deferential terms and shows an’ 
anxiety to win back his love. And that -is 
just what happens in nine ont of ten 
‘oases: where the wife has been. ill-treated 


‘ bythe husband among Hindas.. "The wife ` 


possible. ae ki l 
We must, then, differing “from the Sub- 
ordinate- Judge, who decided the case, accept ' 
the story of the appellant and -her witnesses, - 
That Judge (Mr. Nadkarni) did 
notsee and hear the witnesses. We are, thero- 
fore, in as good a position to appreciate their - 
evidence as-he was; and we have the leas he- | 
sitation in differing from him, because the - 
Subordinate Judge, (Mr. Wagh), before whom 


bears it all in patience and silence as’. far’. as 


_the witnesses in question were examined, 


was’ so favourably ‘impressed with their 
evidence that he stopped all further evidence 


„on the question of ill-treatment which the 


appellant was ready to tender. TA, i 
“The evidenca establishes that the respond- 
ent kept a number of mistresses in his’ house; 


- that acting under the influence and at the 


instigation of some of them, the respondent 
used to beat the appellant, kicked her, and 
threatened to mb her to pieces and shovot her 


-It is also proved that the respondent, after 


having subjected the appellant for some 


‘ period to that kind of cruelty, drove her ont 


of his house and though often requested to - 
take her back or provide her with separate 
maintenance, he not only refused to have 
anything to do with her but levelled against 


- her charges of unchastity, which he has made 


no attempt to justify. These facts entitle the. 
appellant to the separate maintenance which 

she claims. In Yamunabaf v. Narayan” 
Moresitwur Pendse (1) Melvill J., said that’ a ` 


` 


| (I) 1 B. T64. 


~ 


a 


“him to sapport -her—that is, 
“by giving her: food, clothing &e.” 
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Hindu wife could claim separate maintenance, 
if her husband ill-treated her on account 
of a favourite wife or mistress; that there 
must be legal cruelty to entitle the wife to 
such maintenance; 
of legal cruelty was the same in Hindu as in 
English’ Law—it must be. personal danger 
to the wife, danger to limb, life or health; it 
must be actual. ill-treatment or personal 
injury or reasonable apprehension of it. 
Yamunabar vy. 
Cl}. According to “Yajnyavalkya,” 
abandonment of a wife who is chaste by her 
husband is sufficient to entitle the former to 
A parate maintenance. Yajnyavalkya’ says: — 
“(He who) abandons an obedient, intelligent, 
ron- producing, sweet-speaking (wife) must 
be còmpelled to give (to her) one-third of his” 
wealth-for maintenance.” On this “ Vijoan- 
esh wara s” gloss in the Mitakshara is that the 
King must compel the husband to give one- 
third of his wealth to the wife and that if the 
husband has no wealth, the King-m ust compel 
“to maintain her 
{The 
Mitakshara, ‘Moghe’s 3rd Edition, page 19]. 
Cruelty is not, according to Hinde Law, 
necessary if thero has been abandonment of 
the wife. Inthe ‘present case the evidence 
is abundant to show that;-in spite of repeated 
overtures made to hin both- by the 


‘appellant and her relatives: and fr iends, the 


respondent declined to take her: back into his 


house and falsely charged her with unchastity, . ' 


afler having subjected her to legal cruelty and 
then driven her out of his house. 


‘This is a case, then, in which strictly speak- 
‘ing, according to Hinda Law, the appellant 


could have legally claimed a third share in 


the respondent’s property. But she has ask-` 
ad for much less than is her. right and she is. 


entitled to it. She claims separate mainten- 


‘ance at the rate’ of Rs. 100 a month from the 


date of suit (the 3rd of July 1903) and 
arrears, Rx. 2,600, at the same rate from the 
lst May 1901 to the 3rd of Jaly 1903. The 
rite claimed is -by no, means exaggerated. 
The respondent owns.a jagir and states in 
his deposition that his yerrly- “income” is 
Rs. 10,0 0. 


give t» the appellant Rs. 100 a month. In 


fact the respondent's, counsel has addressed 


tə us no argument to show that Re 100 a 
month is too much. The decree appealed 
from is reversed- and the appellant's claim 


4 ` 


and that the oriterion- 


Narayan Moreshwar Pendse ` 
mere, 


Tt. will be no barden to-him tə, 
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‘awarded with costs throughout on the ere 
ent, 


Decree reversed. 


(s.c 18 Bom. L. R. 378.) 
BOMBAY HIGH COURT. 
First Civiku Appear No. 45 or 1909. 
March 1, 1910. 
_ Present.—Juatice Sir N. G. Chandavarkar 
Mr. Jastice Heaton. 
PIRAJI LAXMAN MALT—~Poamntire— 


, " APPELLANT 


CETEUS 
peas TI RAMJI MALI—~Derenpavr— 


RESPONDENT, 

“Dekk han Agmeulturistn Relief det (XVIL of 1879), <, 
12— Compromise distinguished from admission —Unan- 
thorized compromise, remedy against~—Civil Procedure 
Code (XIV of 1882), 4. 375 

There is nothing in the language ef section 12 or 


in anyother section of the Dekhan Agriculturists’ 


Relief Act, which oxpressly deprives the partias to a 
suit of the power of entering into a compromise and 


, having that compromise recorded unde: section 375 


of the old Code of Civil Procedure, which is the same 


~- as Order XXIII, Rulo 3 of the Code now in force. 


A compromise means the settlement of a disprted, 
not-an admitted, claim. 

Gangadhar Sakharam v. Mahadu Santas, 8B 20, 
followed. 
' Where a party ‘complains that n compromise 


' effected in hig name by his pleador was unanthorizod, 


he-mnat move the Court to cancel all that has been 
done and to revive the suit. 

~ Basangouda v. Churchigirigouda, 12 Bom. L R 
228, 6 ina Cas. 968, referred to. 


First Appeal fom the decision of Rattanji 
Mancherji, Esquire, First Class Subordinate 
Judge at Poona, in Sait No. 16 of 1908. 

Mr. L.-A. Shah, for the Appellant. 

Mr, V. G: Ajinkya, for the Respondent. 
' Judgment. —The suit was brought 
by -the appellant to redeem certain 
mortgages. The plaintif alleged that 
the amounts ofthe mortgages were for past 
debts except the last mortgage, and that that 
was for interest due on the previous amounts. 
The plaintiff claimed relief in the suit as an 
agriculturist under the Dekkhan Agricul- 
turists’ Relief Act. The respondent pleaded 
that all the mortgages were for cash advances. 


‘The suit was.fixed for disposal for the 20th 


of November 1908.. On that date the parties 


‘appearing by their pleaders asked for an] 


obtained an adjournment upon the gronnl 
that they were going to effect a compromise. 
On-the day fixed: they- appeared again and 
pub in a compromise embodying certain 
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‘terms oxcept'as to interest and costa, and 


the Court Was . asked to pass a decree in’ 
_ terms of the ‘compromise, and also to give its: 
own direction on. the question of ‘interest and 
as to costs. Accordingly the Subordinate, 
Judge who heard the suit passed a decree in 
accordance with the compromise, and: also 
gave certain directions on the question of - 
interest and costs. 


-That decree has been appealed from, Tk ‘a. 


contended, in the first place, that such a 


‘compromise .as ` the parties entered into 
Gould not be recognized by the Court, having 
regard to the provisions of the Dekkhan 
Agriculturists’ Relief Act, and section-12 is, 
‘yelied upon. No doubt, under thé latter part 
' of that section, if the amount of the . claim is 
admitted,-and the Court, for reasons to be 
recorded by itin writing,- believes that the ` 
, admission is true and was made by the debtor 
‘with full knowledge of hia „legal rights as 
.. against the creditor, the ‘Court is not bound 
to take an account directed by the -previous 
~ provisions of the section. . But the portion ~ 
of the section which is ‘relied upon by the 
appellant. applies where the debtor appearing’ 


. before the Vourt to. answer the creditor's 


claim admits-it. That is different from a 
compromise. There is nothing in the language 


“ of section 12or in any other section of the Act - 


which. expressly deprives the parties to a 


` puit of the power of entering into a comi- 


promise and having that compromise recorded 


-, under section 375 of the old Civil Procedure 


_Code, which is the same as Order XXIIT, 
Rule 3, of the Code now in force. Here it 


- cannot be said that it was a case of a mere 


admission by the defendant oftheclaim. What 
the Court was asked to’ do was, not to ‘pass a 
- decreeon any, admission of the defendant, .but 
to make one in terms of the compromise which. 
„after trial commenced, had been deliberately - 
entered into by the partier: . A compromise ` 
, means the settlement of a disputed, not an 


‘admitted, claim. This view is supported by 


a decision of this Court in Gangadhar 
Sakharam v. Mahadu Santaj (1), where it 
was said: “Ifa creditor and debtor cannot 
efine their mutual relations by the mediation 


‘“of persons in whom they have éonfidence, 


still less should they be .allowed to do so. 
‘ unaided, and thus the settlement of accounts 
‘would be no ‘settlement unless ‘made by a 
Court. ‘The foundation would thus’ be tlaid | 
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for universal litigation, but this is, so 
generally disapproved that it cannot without 
an express declaration be supposed to have 
formed a part of the policy of the legislature 
in thig particular instance.” And then the 
Court went on to observe that “the.Code of 


Civil Procedure.and the Dekkhan “Agricul- 
turists’ Relief Act, being within the territorial “> 


range of the latter, Statutes in pare. materia. 


must be construed together so as to give effect 


so‘far aa" possible to the provisions of each,” 


: That decision has ‘remained undisturbed 
and unquestioned as'law. There have been, 
several -amendments of the Act since this 


decision was reported, and yet the eo eee 


has left it untouched. 

It was next .argued, however, hai this 
compromise had. not been, consented to by 
the appellant; 
merely a purshts of his pleader and. that the 
pleader had no, authority, express or implied, 
to give such a consent. 
this Court in a recent case, : Basangouda 


Hanmantgouda v.- Ohurcatgingouda; Yagam- - 


gouda (2), where a’ party complains that‘a 
compromise effected in his name by his 


-pleader was unauthorized, he must move 
-the Court to cancel all that has bedn- done 
Here no steps for | 


and to'revive the suit. 
that purpose, as required by- law, have 
been taken and we are asked-to'set. aside 
the compromise on a ground raised for the 


“first Lime before us while «we are concerned 


with only an appeal.. Thelower Oourt was 
not asked to determine whether .it las been 


that what “Was "put In was . 


N 


“But, as was held by” | 


misled in the way that it is said to have been E 


in .consequence of the alleged ‘want of 
authority in the appellant’ 8 pleader to prent 
the compromise. 

On’the question of interast, it is Girl 


a matter of discretion and .we do not think _ 


there is any reason in law or equity ‘to 


interfere with the Court’s award. The decree | 


~ ” 


is confirmed with costs, without prejudice 
to the right, if any, of the appellant -to have 
the compromise set ge on the’ groma of 
fraud. - 
` ' “Deere ees 
(2) 12 Bom: L. R. 223; 5 Ind, Cas. 068. 
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Tn Te NARAYAN DHONDDEY RISBUD, 
P ` (s. 0. 12 Bom. L R. 888.) 

BOMBAY HIGH COURT. 

Carmina Revisiox No. 347 oF 1909. 

' = March 16, 1910, 

ae Py esent:—Mr, dustiée Batchelor and - 

Mr. Justice Davar. 


Inve NARAYAN DHONDDEV RISBUD. 
Oriminal : Ee Code (Act Y of 1998), e€ 195— 
Ofience, moaning of. 
In section 195, (1) (c) of the Oriminal Procedura 
Code the word ‘offence’ , occuring as the third word in 


tho clause, is designedly used in a somewhat abstract. 


manner. It isthe ‘offence’ itself, not any particular 
offender’s offence which the ssction aims nt, and 


that ig in accordance with section 40_of the Indian | 


Penal Code,where ‘offence’ is defined as the thing made 
punishable by the Code. The clause deals with the case 
where there is a substantive offence committed by a 
party to a suit: If that condition is realized, theu 
“the clause enacts thatno Court can take cognizance. 

of such offence. 

` Criminal Application for Revision. 

Mr. Gadgil, with Mr. N. M, Patvardhan, for 
the Applicants. 

- Mr. Robertson, with Mr. M. Y. Bhat, f.r the 
Opponents. 


J udgment.—In a certain civil suit . 


filed against’ a woman named Lakshmibai she 
proponaro a Will as part of.her defence. 

© The first Court held that the Will was 
genuine, but on appeal the Assistant Judge 
wasvof opinion thatthe ‘Will was a forgery. 


Wight months after that decision the original ` 


plaintiff obtained the sanction of the Court to 
prosecute : Juaxmibai and- the attesting 
witnesses of the Will and the writer der 
sections 193 and 437, that is to say, the 
sanction was obtained to prosecute Lakshmibai 
under sections 1-3 and 467, and-to prosecute 
ihe-attesting witnesses nnd the writer, who 
are the present aa, | under sections 
193 and 467. 

Au application was made to the High 
Court against the grant of this. sanction and 
the Chiet Justice and my brother Davar set 
aside that sanction using thé following 
~ language :—- : 


“Hight months afterwards an application 
is made to the District Judge for sanction to 
prosecute. The District Judge has considered: 
the matter very carefully and has decided 
that sanction ought to be. granted. But he 
bas not had the advantage of seeing the 
witnesses as the Subordinate Judge had and 
the grounds of his sanction are entirely based 
upon. the circumstantial -evidence. It is a 
case in Meuse we Ahing that having ee 
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to all the ere sanction ought not to 
have been granted, and, therefore, acting 
under. our powers dee section 195, 
Oriminal Procedure Code, we revoke ihe 
sanction,” ' 

Thereafter the present opponents went to 


the. Court and moved the Court that their 


complaint as against the present petitioners 
under section 46? alone should be proceeded 
with on the ground that for that prosecution 
no sanction was needed under section 467 
inasmuch as.the petitioners were not parties 
to the proceedings in the original Civil Court. 

The District Magistrate, having some doubt 
as to what order should be made, referred 
the matter to this Court and the reference 
was disposed of on 9th September 1909, by 
Sir Narayan Chandavarkar and Mr. Justice 
Heaton as follows:— 


"Having regard ‘to the grounds of this 
Courts judgment in the sanction proceeding, 
it may be that the prosecution, to which this 
reference relates ought not to go on; but that 
cannot in law prevent the complainant from 
prosecuting parties for offences for which no 
sanction is required. With this expression of 
the Court's opinion the record and proceed- 
ings in this reference should be returned.” 

- That ended the reference by the District 
Magistrate. ` 

The present application has been made by 
the parties sought to be „prosecuted and the 
question is whether the prosécution should be 
allowed to proceed against them. 

Mr. Gadgil for the private individuals, 


- anxious to prosecute, has relied mainly upon 


the terms of this Court's order of the yth 
September 1909, suggesting that that order 
renders the present question res judicata in 
his favour. But we do not so understand the 
order. We read it rather as meaning that the 
points now urged for the petitioners were 
left open for presentation by the petitioners 
though the learned Judges did not feel 
obliged to pronounce upon them in a re- 
ference from the District Magistrate. If that 
were not the true meaning of the order, it is 
difficult to see why their Lordships so clearly 
gave expression, to their opinion that the 


< proceedings should, in fact, not be continued 


against the petitioners. Wetake it, therefore, 


' that the matter is open for oar decision now, 


‘and if that is so then we have no doubt that 
the petitioners ought to succeed, 
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There can be no question whatever as to 
the meaning of this Court’s order in which 
the sanction to prosecute was revoked; for, 
‘that order says in plain: language that the 
prosecution was one which in the 
stances of the case ought not to go on. It 
comes, therefore, to this that in so far: as. 
section 193 is concerned, the sanction which 
was needed was refused and the” prosecution 
whether of Lakshmibai or of these present 
petitioners is impossible. Lakshmibai cannot 
be prosecuted at all,and the petitioners cannot 


be prosecuted under section 467;. that much 


is admitted. But, say {he opponents, we can 
_ still prosecute the petitioners for their part 
in the alleged forgery ; because they were not 
parties’to the civil suit and under section 
195 of the Oriminal Procedure Code sanction 
is needed only against a party to, the suit. 
Now if this plea were to bə allowed, it is 
manifest that the only result would be to 
allow the opponents to go behind this Oourt’s 
order revoking the ‘sanction, and by this 


device to institute that very prosecution 


which this Court has already.restrained from 
- proceeding. -It seems to us that we cannot 
lend ourselves to proceedings of this character 
and that we must give effect to the order 
already made by thia Court and must hold 
thatthe revocation of the sanction carried with 
it as a necessary consequence the termination 
-of the prosecution of the petitioners. We do. 


~~. not find that there is-auy serious difficulty 


_in coming to this view which accords, we 
think, with the provisions of section 195, 
(1), (a). of the Criminal Procedure Code, 
for, as we read that section the word ' ‘offence” 
occurring as the third word in the clause is 
designedly used in a somewhat abstract 
manner. It is the “offence” in itself, not any 


“particular offender's offence which the section” 


aims at: and that is in accordance „with sec- 
. tion 40, Indian Penal Code, where offence is 


defined as the thing made punishable by the ~ 


Code. In other words, tlie clause deals with, 
the case where there is a substantive offence 
committed bya party to a suit. If that condi- ` 
tion is realized, then, the clause enacts that 
no Oourt can take cognizance - -òf “such ` 
offenca.” In this case “such offence” would - 
mean the offence generally of forgery, and ` 
it seems tous that ifthe Oriminal Court were ` 
to try Lakshmibai' s abettors under section 
457, it would, in fact, be taking cognizance of 
the offence as those words are used in the — 
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circum-* 
construction ; for, L 
while the progecution of the main offender 


t 


wi 


clause,-and that is the action which is special- 
ly forbidden. -This reading of the section 
appears to us to involve. no undue straining 
of the language and to give.a more reasonable 
interpretation than is arrived at by the rival 
upon that construction; 


could not be instituted without a sanction, 
any minor aiders or abettors or accessories 


of his could be prosecuted’ without a 


sanction. That, we think, is hardly a result 


(1910. 


r 


likely to hare. been “contemplated, and we _ 


observe that sub-section (5) of section 195 


appears to lend’ countenance to the view. 


which we have adopted. 

There is thus, wè think, no technical 
difficulty in the way of dur interfering i in the 
manner prayed for by the petitionérs, and 
upon the merits we. entertain no doubt that 
we ought to interfere. 

, The rule, therefore, will be nide absolute, 
that is to say, all Criminal proceedings against 


these petitioners in respect of the Will in 


question will be stopped: 
Rule made absolute. - 


owe 


(s c. 12 Bom. L. R 386.)' 
-BOMBAY HIGH COURT. 
FULL BENCH. 
Seconp Civic Apprat No. 665:or 1907, - 
October 14, 1909. 
P/M, Six Basil Scott, Kr., Chief Judge, 
Justice Sir N, G. Chandavariar and 
Mr.. Justice Batchelor. 
DAYALDAS LALDAS—Dsrexpaxt— hi 
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SIVITRIBAL—Prarwrire__Repoxpenr, 
Hindu Law— Stridhan—Suecession— Daughters and 


sons— The espression pare tu and the like—Interpreta- . 


tion--Haclusive title not established—Joint possession 
grven—Decree—Practice 

Whena Hindu woman diea possessed of stridhan 
property called anavadhaya (a gift subsequent io 
marriage), and the claimanta to that property are. her 
sons and daughters, these all become entitled to sharo 
the property equally as heirs;. with this diferenco, 


however, as fo daughters, that - the unmarried have i 


preference over. the married; 
: Among Sanskrit scholiasta, it is a rule of construc. 


tion that when-pare tu or the like forms of expression ` 


‘occur in a work, they should be interpreted, generally 
speaking, a8 meaning that the author who uses them 


intends thereby , to represent that the dissenting - 


_ opinion is either- his own or 18 shared by him. J 
. Ina suit for ejectment thongh the exclusive title 


set up by a plaintiff may be nogatived, yet relief can 


~ 
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bo given to “him for ejoctmont by way of joint 
possession with the defendant 

Second appeal from the decision of Mr. G. 
C, Datt, Joint Jadge of Thana, in Appaal No. 
104 of 1906, confirming the decree passed by 
“Mr. $. A. Gapte, Subordinate Judge of 
Dahana, in Civil Sait No. 48 of 1905. 

Mr. A. 5. Rao, for the Appellant. 

Mr. K. N. Koyajee, for the Respondent. 

Judgment.—tThe facts, material 
for the purpose of the question of Hinda 
law argued before us, are shortly these. 

One Varabai died possessed of property. 
and left her surviving a son by name 
Dinkar, and three daughters. Tho pro- 
party in dispute -formed the anvadheya 
stridhan of _Varabai, she having receiv- 
- ed it in gift from_ her father after her 


marriage. e 
The daughters of Varabai, who are re-. 


spondents before us, were plaintiffs in the 
suit, which has led to this second appeal. 
They claimed the property as sole heirs of 
their mother. The appellant. before us as- 
serted his right to it under a title derived at 
a Court sale from Varubai’s son Dinkar. His 
case was that Dinkar was the sole heir of 
‘Varubai. 

-Both the Courts below have awarded the 
respondents’ claim, holding that they were 
the heir of Varna: 

The question argued before us 16, reiki 
the son and the daughters of Varnbal 
take the propərty- as joint heirs of 
their deceased mother, or whether the 
daughters alone take it as heirs in preference 
to the son, 

It was held by Green, J., in an anreported 
case, (Hurry Shankar v. Krishnarao :—Suit 
No. 84 of 1976), that the term anvadheya ap- 


plied only to a giftto a woman from her hus--` 


band or his family subsequent to her marri- 
“nge. In Ashabas v. Tyeb Haji Rahimiullah (1), 

Sargent, O. J., sitting as a single Judge, held 
that sons and daughters were all entitled as 
heira to share equally inthe anvadheya stridhan 
of their deceased mother. This latter decision 
was followed by the late Chief Justice of this: 
Court, Jenkins, O, J., also sitting as a single 
-Judge, in Sttabai v. Wasantrao- Nana Maroba 
(2), where he pointed ont that, in limiting vhe 
meaning of anvadheya siridhan to a gift made 
to a woman by her husband or his family 


2 9 B. 116. 
2) 3 Bom. L. B. 201. - 
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- question of succession to that stridhan. 
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afler her marriage, Green, J., had been misled 


“by the wrong rendering by Borvadaile of the 


Maynrkha ” dealing with the 
The 
view taken of the ‘Mayukha” law in these two 
decisions, is the same as tkatb taken by 
West and Buabler in their Digest (page 145, 
8rd Edition), by Sir Garudas Banerjee in his 
Tagore Law Lectures on the Hindu Law of 
Marriage and Stridhan, (page 371, 2nd Edi- 


pissage in the “ 


_tion), and by Mr. Bhattacharya in his “Com- 


meantarieson Hindu Law’? (page 
Edition). 
It is contended for the respondent ts that the 


533, 2nd 


“decisions of Sargent, C. J., and Jenkins, CO. J., 


rest upon a cisapprehension of the passage 
in the Mayukha, which deals with the ques- 
tion of succession to anvadheya stridhan ; that 
Nilakantha does not state his own opinion on 
the question whether sons and daughters 
share equally or whether the daughters take 
the property to ‘the exclusion of the sons, 
but that he merely states the opinion of the 
Mitakshara and that of others who differ from 
it. Under these circumstances, it is urged, 
we must apply to the case the law of the 
Mitakshara on the established principle of 
this Court, enunciated in Vasudev Bhat v. 
Venkatesh Sanbhay (3) and Krishnaji Venkatesh 


- v. Pandurang (4), that, wherever Nilakantha 


expresses no opinion of his own, conformity. 
with the Miétaktstara should- ba aimed 
at, as far as consistency will allow, in 
cases governed by the law of ‘the “Maynkha.” 

This contention is founded upon a miscon- 
ception of the import of the language used by 


“Nilakantha in dealing with the qnestion of 


succession to anvadheya stridhan (a gift sub- 
sequent to marriage). He first mentions the 
opinion of the Mttakshara; then he states 
the contrary opinion in the following 
terms :— 

“Others (however) say that, in the case of 
anvadheya and a gift through affection, the as- 
sociation of daughters and sons is independent- 
ly laid down (by this text).”: (Mandlik’s 


. Hindu Law, page 95). 


In urging before.us that in this passage 


“Nilakantha does no more than express the 


opinion of those who differ from the Afziak- 


-shara without stating his own view, tha 


respondent’s pleader loses sight of the fact 
that the form of expression used in the pas- 


10 B. H. O. R. 189. 
4) 12 B. H. O. R. 66. 
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age is not uncommonly -employed by an 
autbor in Sauskrit when he means to state 
his own view on a point under discussion. 
He would first state the opinion of the author 
from whom he means to difer, and then ex- 
press his own-by using -such language as 
“others, however, say’—(pare tu" or anye tu, 
both of which have the same meaning in Sans- 
krit). Another mode of expressing dissent 
from the opinion of an author is to state 
that opinion and say : Some, however, say,” 
(kechtt tu). Of this form of expression, 
however, it must be observed that, more 
‘than the other form, it depends on’ the con- 
text whether it should be interpreted in the 
same sense as the expression :— Others, how- 
ever, say,” because the word “others” is prima 
face more comprehensive than the word 
“some.” There is yet a-third mode. Where 
an author differs from older authors on a 
point, he states the opinion of the latter as 
that of “ancient authors” and expresses 
his dissent in these words:—* modern 
authors” (arvanchaha or navyaka) “however, 
sey.” By “modern” the writer is presumed 
to refer to himself as one falling inthe cate- 
gory of authors later than the ancient. 

The reason why this indirect form of 
languageis not uncommonly used to express 
dissent is that it is considered unbecoming 
and presumptuous on the part of a writer to 
adopt such expressions as. “I think go,” or 
“L say 80,” or I am of opinion,” especially 
when he is differing from another author of 
yepate and recognised authority. It is 
regarded as a mark of culture and scholar- 
ship for an author to express his own 
opinion modestly and humbly, in differ- 
ing from anotber author. When he states 


the latter’s opinion and then says “others, 
however,take a different view,” by “others” 
he implies his “own humble self.” 

This mode of expressing dissent is em- 


ployed, for instance, by Nogoji Bhatta in 
his Pantbhashendushekhara (page 106, last line, 


Kielhorn’s Edition) and his Shabdendushekhara. ` 


lt is adopted also by Jagannatha in bis 
Lasagangadhara (Nirnaya Sagara Edition, 


* The following note is by the distinguished Orien- 
talist, Dr. R, G. Bhandarkar :— 

“When the opinion of an author is quoted by his 
name acd afterwards another {opinion is given and 
intiedaccd by the words pare tu, the usual way of 
understanding i is that this last isthe opinion of the 
nuther hnneelf.” 
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' equal to (that of the) son.” 


< [1910 


page 276 and page 501). Among Sanskrit 
scholiasts itis a rule of construction that, 
when these forms of expression occur in a 
work, they should be interpreted, gener. lly 
speaking, as meaning that the author who 
uses them intends thereby to represent that 
the dissenting opinion is either his own or is 
shared by him. 

Nilakantha, therefore, in the passage TT 
quoted from the “Mayukha,” may be fairly i 
presumed to have dissented from the opinion 
of the Mttakshara and to have stated it as his 
own opinion that both sons and danghiers 
are joint heirs to the anvadheya stridhan of a 
woman, 

This interpretation of Nilakantha’ 8 mean- 
ing is confirmed by what follows immediately 
after the passage quoted above from the 

“Mayukha. ” He proceeds to point out a dis- 
tinction with reference to the daughters. As 
to them he says, the unmarried come in as 
heirs before the married. Jn support of that 
distinction he quotes a text of Manu which 
provides :— .- 

 Stridhan (woman's property) gces to her 
children, (for) the daughter is a sharer 
thereof, provided she be not given away in 
marriage.” ( Mandhk’s” Hindu Law, parc 
95, lines 33 to 36). 

Having quoted this text, Nilakantha ex- 
plains. ‘what Manu means by the expression: 

Ks daughter is-a sharer thereof”, (tadamshi- 

“It means, says “Nilakantha, that the 
AE ar becomes “the receiver of a share 
This explanation 
would be out of place, if Nilkantha meant to 
accept the opinion of the Mttakshara that the 
sons and daughters do not inherit jointly but 
that the daughters come in, im the lire of 
heirs first and that the sons take only in 
default of them. It is because the son is, in 
Nilakantha’s view, a sharer with the daughter 
that he says that the daughter’s share is 
equal to theson’s. That is why he concludes 
his treatment of the subject by citing 

“Katyayana's’ text, which provides that 

“sisters having husbands skould share with 
brothers,” (“Mandlik,” page 96, line 2). 


These considerations, coupled with the 
fact that, in dealing with the question of 
succession to sêmdhan property, Nilakantha 


- treats the two forms of technical stridhan 


known respectively as anrddheya (a gift sub- 
sequent) and priti dalta (gift through affec. 
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tion) separately from the other technical 
forms, make it clear, beyond doubt, that, im 


his opinion, daughters and sons are joint heirs 


to the former and share equally. | 

It is, however, argued ‘for the respondents. 
that ib cannot be-so because, later on, after 

sinting out on’ the, strength ofa text of 

‘Katvayana” that in default of daughters 
and their issue, “the sons, grand sons 
“and the rest” (of the decensed) , should 
succeed, Nilakantha remarks: “This right of 
a wan of daughters-and the rest in the 
mother’s property exists only in (respect of) 
the. adhyagni, -adhyavahantka, and other 
aforesaid (kinds of the) technical stridhan’”’, 
(“Mandlik,” page 97, lines 7 toll). This 
remark is made merely for the purpose of 
emphasising the distinction .. which, in, 
Nilakantha’s opinion, exists between stridhan 


technically so called and other kinds of stri- 


._dhan. He says that the right of daughters 
to succeed to their mother’s property’ 
exists only as to technical siridhan, That 
does not mean that the Tight is exclusive of 
the. right of sons in the case of every kind of 
technical sirtdhan, without exception. The 
daughter succeeds to her mother’s stridhan, 
whether she inherits it Jointly with a son or 
to his exclusion. In short, the purpose of 
Nilakantha’s observation is no more than to 
show ‘that a son excludes the daughter in all 
cases except technical stridhan. It does. not 
follow from that that the son does 
share equally with the daughter in ‘certain 
kinds of technical stridhan, such as a gift 
subsequent (an-adheya) anda gift through 
affection (priti dalita). 


-The result is that, as held in dekala v.. 


Haji Tyeb (1) by Sargent, C. J., and in Sttabaz’ 
v: Wasuntraa Nano Moroba (2) by Jenkins, 
C.J., under the law of the’ ‘Mayukha,” when a 
Bindu woman dies porsessed of strdhan pro- 
perty called anvadheya (a gift subsequent to 
marriage), and the claimants to that property 
are her sons and daughters, these all become 
entitled to share the property equally as heirs, 
- with.this-difference, however, as to daugtiters, 
that the unmarried have preference - over the 
married. | 

In-the present case, Var 'abaion her death 
left her surviving one son and three daughters. 
The question whether any of © the daughters 
was unmarried at-the time of Varabai’s death 
when the succession opened was not raised i in 
either f- the CORDIS below, Derpise the 


not, . 
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daughters claimed the right of heirship jointly 
“to the exclusion of the son. From the con- 
clusion of law we have arrived at, it follows 
that the son and the“daughters of Varubai 
became co-owners having equal shares in the 
property. ‘They have no right to eject the 
appellant, who stands in the shoes of the son. 
Bat, though the exclusive title set up by them 
is negatived by our conclusion of law, yet 
relief can be given to them in this snit 
for ejectment by.way of joint possession with 
the: appellant: Narenbhai Vogjibhii ~. 
Ranchhod Premchand (5). Bat before a 
decreee for ‘joint possession is passed, it is 
necessary to determine whether all or any 
of the respondents (plaintiffs) were nnmarried 
When their mother Varnbai died, becanse 
it-is-only the unmarried who would be entitl- 
ed to share in the property with the son 
in preference to the married. Unless che 
parties are agreed on this question of fact, 


‘we must ask the lower Court to find on the 


following issue after taking such evidence 
as either party may addnce:— 

(1). ` Was any and if so, which of the 
plaintiffs, unmarried when their mother 
Varubai died and the succession to the prd- 
perty in diapute opened P” 

The onus will lie in the first instance on 
the plaintiffs. 

Finding to be returned within three 
months. 

On its return thane will be a decree for 
joint possession in favour of those entitled. 


Issus sent down. 
| (5) 26 B. 141; 3 Bom. I. R. 598, 


h 
X 


Tarran 
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MAD RAS HIGH COURT. 
` Sgoonp Orvit APPRAL No. 999 oF 1903. 
“April 6, 1910. 
Preaent:—Sir Ralph Benson, Judge, and 
f Mr. Justice Munro. 
T.S. AYIRANTHA .CHETTY - 
——~ APPELLANT 
Cersus 
ARAMANAT HOCHI 
f —— RESPONDENTS. ; 
` Will—-Life-tenant under Will— Whether can met- 
gage the interest of devise 
A person, Who is not the execator or guardian ut 
the devisec, cannot mortgage the latter's interest only 
‘becnuse-he himself isa life-tenint of property unde: 
the Wille 
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Second appeal apat the decree of the 


- District Court of Tanjore, in A. 5. No. 1875 


- -debts dne‘by him, 


i 


‘portant duties of an executor, viz., 


- of 1905, ‘of Valangiman, i in Original Suit No. 


853 of 1904, 

- Judgment.—rhe only- question 18 
whether the lst defendant.-had authority to 
moligage the interest of the .2nd defendant. 


It is contended that she had such authority- 


because she was executor under the Woll, 


. because she was the guardian of the 2nd de- 


fendant, and because she was in possession 
as life-tenant. 

The Will does not aga appoint the 
lst defendant executor, nor does the language 
of the Will justify us in holding that she, is 
an executor by implication. There is 
no direction to her to perform the most im- 
to realize 
the debts due ta the testator and ‘to pay ibe 
The lst: defendant is not, 
the natural or testamentary guardian of the 
2nd-defendant, nor has she been appointed 
his guardian by the Conrt. “Further she is 
notin possession of the property as the 2nd 


` defendant’s guardian, but in her capacity as 


life-tenant under.tbe Will. The proposition 
that-as life-tenant the Ist defendant had 
the rower to mortgage the 2nd defendant's 


interest 18 not. ‘supported by any authority‘ 


and doces not commend itself to us. 
The second appeal i is dismissed with costs, 
LANG KG. Aryenl dismissed. 


A" CALCUTTA HIGH COURT.. | 

| REGULAR- Civit, AIPEAL No. 187 oF 1909. 

May 26, 1910. 

: ‘Present: — Mr, Justice Mcokerjee and — 
I. - Mr. Justice, Carnduf. ` ` 
DEBI PRASANNA RAI CHOWDURY AND 

on fieRe— ONBJEGTORS— A PIELLAMS * 
Versus . 
HARENDRA NAIB GHOSH axb OTHERS —- 
PrriqiuNens— RESIONDENMNIS. - 


Hindu Lau—D4ajal haga— Succeesion—Ayautuka 


' atyidhan— Chrldlesszidote, property of— Step-brothe: — 


Husband's younger b+ other— Ps cference. 
Under the Dayabhaga School of Hindu Law, the 


younger brother of the hustand of n childless widow 


“ ig enfitied to enccecd to her Ayautuka stridhan pro- 


perty in prefercnce to her stcp-kroiher. 


Appeal fiom ihe decree” of ihe District 


` Judge of 24.4 as, datcd February 23, 


1909. 


Cai 


Babus Golep Chandra Sular: Ram Chandra 
Majumdar and Abinash Ohandra gale, for the 
Appellants. 


Babus Brojo-Lal Ohakravarti and Mohini 
Mohan Chatterjee, for the Respondents. ` . 


Judg ment.—We are invited i in ‘iis: 
appeal to set aside an order- by. which the 
Con1t below has overruled an objection, taken - 
‘by the appellanis to the grant of prokate 
ofa Will alleged io have been ‘cxecnted by 
ove Anna Purna Dasi, 
deceased elder brother. It appears ihat, 
upon the death of Anna Purna, an applica-— 


. tion for the probate of her Will was made 


by the respondents, who are the’sons of her 
uterine sister. In the application, the near- ` 
est relations of the deceased were rtaled to 
be the younger brothers of her husband ‘and 
the sons of her step-mother. Notices were 
duly served upon’ these persons, and ikcy 
entered caveats. When the case came on 
for trial, the learned District Judge held 

that boil sets of objectors could not be al- 

lowed to contest the validity of the Wi), 

jnasmuch as, if either- set was held to be. 
entitled to ‘succeed.to the estateof the de- 

ceased in the event ofan intestacy, it must 
he to the exclusion of the ctherset; conse-- 


.-quently, both rets' of objectors cculd not be 


treated as persons claiming to have. an in- 
terest in the state of the deceared within 
the meaning of section 69 of the Probate ard. 
Administration Act, 18&1. In this view, the 
District Judge proceeded to determine 
whethér the younger. brothers of the bhus- 
band of the ‘deceased or her step- brothérs 
would be the preferential beirs in the event 
of intestacy.. He came to the conclusion > 

that the younger brothers of the husbard - 

had no interestin~the estate in the pre- ` 
sence of the half-brothers. He, ikerefore,. 


held that they had no leeus stardi to take 


exception to ihe genuinėness_ of ihe Will 
propounded, and overruled their objec- 
tions. Subsequently the step-brothers did 


not ccntest ihe proceedings with the result. _ 


that the Will was proved in common form 
and piobate was granted to the sons-of the . 
uterine sister of the testatrix. The younger: . 
broth ‘ers of the hhusband of the deceased have 
row appealed agairst the order’ by which - 
their objection was overnuled, and, on their 
behalf, it bas been contended tbat’ th ey” 
were preferential heirs to the step-brotherg 


~ 
oe 


the widow ‘of their’ « 


vv 
+ 
= 
if. w 
e 


a 
- 
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and were entitled to bs represanted in the 
proosedings in the Court-below. Their claim 
has baen contested on the ground that under 
the Dayabhaja School of Hindu Law, a step- 
brother is entitled to -succeed to 


widow in preferenca to the -younger brother 


of her husband. In ouropinion, there is no, 


‘room’ for rèasonable doubt that the view 


taken by ‘the Court below iş erroneona,, 


andis. contrary to the order of succession 
laid down by-Jimuta Vahana. e 4 
, In -Chapter 4, section 3 of the Duyabhaga, 


Jimuta Vahana discusses the question of suc- 


cession to the sepatate property of a childless 
woman. Tke first nine paragraphs of the 
section deal with the question of succes- 


‘sion to nuptial presents andother matters, 


with which we are not at presentconcerned. 
Paragraphs 10 to 23 are then devoted to a 
discussion of the question of succession to 
stridhan property, which has been received 
as a present by a woman- after marriage, in- 
‚clusive of gifts by kindred and sulku. The 
„result of the discussion is summarized in 
. paragraph 29, which is in these terms: 
Therefore, the property goes firat to the 
whole brothers; if thors bə none, to the 
-` mother ; if she be dead, to the father; but 


on ‘failure of all these, it devolves on -the - 
"ig concerned, it is manifestly negatived by 


husband. Thus Katyayan says, ‘that which 


has been given to her by-her kindred, goes,” 
on failure of kindred, to her “husband.’’’. , 


‘Paragraph 30 then explains the text of Kat- 
.yayana, and it “is pointed ont that the 
expression. failure of the kindred”? implies 
absence not ‘merely of the father and mother, 
‘bunt also of brothers: Paragraph. 3l com- 
mences a discussion as to the order of snc- 
cession upon failure of the first group of 
four successive heirs, already named, name- 
ly, the whole brothers, the mother, the 
. father and the husband. It -may be ob- 
‘served here in passing that paragraph 34 


has been inaccurately translated by Oole-.- 


brooke, inasmuch as, -in.his rendering, .of 
_the text of Vrihaspati, between the mother's 
sister and the father’s sister, should come, 
‘not the maternal uncle, but the maternal 
uncle's wife and the paternal aunt. The 
precise effect'of the text of Vrihaspati is 
discussed in' paragraphs 32 to.36, and in 
' paragraph 37 it is laid down that the order 
of succession, after the failure of the first set 
of four successive heirs already named, is 


~ 


_ the son of. the brother-in-law, 


l aC to the- 
Ayautuka stridhan ‘property of a childless ` 


as follows: Thé husband's younger brother, 
the sister's 
son, the husband's sisters’ son, the brother’s 
son, and the son-in-law. Paragraph 39 
then defines the order of succession upen 
failure of this second set of six successive 
heirs... The position, therefore, is fairly 
clear, that, while the younger brothers, of 
the husband occupy the first place among 
the second setof six snecessive heirs, who 
come in upon failure of the firat seb of 
- four. successive heirs, the step-brother does 
. not: ind any place atall in the list up to 
this stage. A desperate effort, however, has 
bean made by the learned Vakil for the re- 
pondents to find a place for the step-brother 
before the younger brother of the husband. 
The argument is of a two-fold character, and 
is self-contradictory. It has been contended 
in the first place, that a step-brother is 
included in the expression sodara which is 
used in paragraph 29, and is correctly 
rendered by Colebrooke as whole brother. 
It has been argned in the second place, in 
the alternative, that a step-brother comes 
before the husband and consequently before 
“the younger brother of the husband. In 
our. opinion, there is not the remotest 
foundation for either of these positions. | 

In ‘so far as the first of these contentions 


the express language of paragraph 29. As 
was pointed out by this Court ın the 
cases of Judoo Nath Sircar'v. Bussunt Qoomar 
“Roy (1) and Ram Copal v. Narain Chandia 
(2), paragraph 29 gives the final resume of the 
various matters discussed in the preceding 
paragraphs, commencing from paragraph 10. 
Tt is not necessary for our present purpose 
to reproduce the line of elaborate reasoning 
by which this conclusion was reached by 
Mr. Justice Dwarka Nath Mitter, a conclusion 
which is aupported by the express opinion of 
three of the commentators on the Daya- 
bhaga. . If this be the true scope of para- 
graph: 29, it is obviously not permissible 
to examine the previous paragraphs to de- 
termine whether the conclusion reached by 
 JimutaVahaneisoris not legitimately dedacihle 
from the texts upon which he placed reliance. 
In this connection, it is well to bear in mind, 
the warning given by tbeir Lordships of 
the Judicial Committee, in the case of Oulleclor 


(1) 19 W. R 264;11 B L. R 288. 
(2) 33 0. 815 , 3 C. D. J, 15; 10 0. W. N 510. 
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of Madura v. Mutu Ramalinga- Sathupathy (3), 
thatthe daty of a Jndge administering Hindu 
Law is not so much to enquire whether the 
doctrine disputed is fairly deducible from the 

earliest authorities as to ascertain whether 
it isonethat has‘ been received by the parti- 
cular School of Hindu Law which governs 
the litigant parties. We must,” therefore, 
decline to adopt the course which we are 
invited to follow by the learned Vakil for 
the respondents, namely, to draw our own 
inference from an examination of the previous 


paragraphs where the expression used is- 


bhratu which, ic may be assumed, is -am- 
bignous and may include a half-brother as 
well as a whcle brother. The essence of the 
matter is that Jimnta Vahana, when hesum- 
marizes his conclusion, 
amongst the four heirs, not merely as bhiata 
or brotlier, but aa sodara or uterine brother. 
It has not been disputed that the etymological 
meaningof the expression sodara, is uterine 
brother, and the numerous passages quoted in 
Bonttingk and Roth’s Sanskrit Wartertuct 
Volame VII, column 1201,.do not show that 
‘the word is ever used to include s half 
brother. Oathe other hand, the learned 
Vakil for the appellants has poiuted ont 
that according to the well known Sanskrit 
lexicographer Hem Chandra, even the term 
bhrata ordinarily means uterine brother 
and the six equivalents given by Hem 
Chandra are all alternative expressious for 
uterine brother. This view is also strengthen- 
ed by the definition of Nil Kantha that 


brotherhood is due to birth from the same’ 


mother and father(“ Vyavahara Mayukha Ed., 

Mandalik,” page 80). It is not necessa y for 
us, however, to hold that the word brata does 
not include a half-brother and it may be 
assumed that the context may show that it 
does ; but the word used by Jimuta Vahana 


in paragraph 22 is sotara’and, in our opinion,’ 


it is idle to contend that Jimuta Vahana in- 
tended to include a step-brother in the ex- 
pression sodara. Apart from the circum- 
stance that the etymological meaning of the 
expression directly negacives such a position, 
it may be observed that if Jimata Vahana 
had intended to include the step- brother in the 
expression sodara, either he or his commen- 
tators would have examined the question 


(3) 12 M. 1. 


A. 897,10 W. R. (P. C.) 17;1B LR. 
cP. C.) 1, 
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which must, in that view, necessarily arise 
asto the precise position of the step-bro- 
ther, namely, whether the step-brother would 
take along with the whole brother or 
after him and in preference to the mother 
and father. On no conceivable principle, 
can the step-brother be allowed to take 
equally with the whole brother or to have 
precedonce over the mother as well as the 
father. On the other hand, itis clear from 
paragraph 11, “where Jimuta Vahana com- 
ments upon a text of “Yajna Valkya”, that he 
intended to include in the term bhrata, in that 
place, the son of both the same mother and 
father. The first branch ofthe contention of 
the learned Vakil forthe respondents cannot 
consequently be supported. 

In so far as the second branch of the con- 
tentions of the learned Vakil for the’ respond. 
ents is concerned, it is. in our opinion, 
equally gronndless.. His argument in sab- 
stance isthatin paragraph 30, when the 
husband is described as. an heir who takes 
on failure of the kindred, we must assume 
that all -kindreds, inclusive .of the step- 
brother, are intended. In other words, the 
‘contention is that the expression bhrata in 
paragraph 30, includes the step-brother. 
This position is obviously notenable, because 
paragraph 3O is clearly subordinate to, and 
explanatory of, paragraph 29 and Jimata 
Vahana could never have intended to define 
the first three heirs as the uterine brother, 


‘the mother and the father, and then to have 


held that all kindreds had precedence over 
the husband. If this had been the inten- 


‘tion, some provision would have been made 


for succession amongst the various kindreds. 
The learned Vakil for the respondents sug- 
gested tbat we might apply the doctrine- of 


‘spiritual benefit to allow the step-brother 


to have precedence over the second group 
of six heirs and also over the husband. In 
our opinion, such a course is obviously inad- ` 
missible. We havea clear specification first 
of one group of four heirs and next of a second 
group of six heirs; as the step-brother js not 
one of these, he is clearly not entitled to 
preference over the younger brother of the 
husband. Reference has finally been made 
to the case of Dashusathi Kundu v. Bipin 
Behari Kundu (4), where the question arose 
as to precedence between the son of a sister 
(4) 82 C. 261, 


+ 
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‘and the eldest brother of the busband. ` The 
determination of the question raised; turned 
‘upon the construction of piraaravhe sub- 
‘sequent to those with which we are nom 
concerned ;'but there is one passage in 
‘the judgment of the learned Judges which 
clearly“indicates that they understood para- 
‘graph 29 asexcluding a half brother. The 
‘case, therefore,does not, support the posi- 
tion taken -np by the respondents and the 

_ second branch of their contention is, in our 
opinion, quite” as unfounded as the first 
branch. . 

- The result, oe ia that this appeal 
must be -allowed,” and the order of the 
Court below dahare The consequence 
‘is that the probate which has been granted 
in common form will stand revoked, and the 
propounders of the Will will be called upon to 
proveit in solemn form in the presence of the 
appellants. The appellants are entitled 
to their costa in this ‘Court. We assess 
the hearing fee at five gold mohurs. 


i "A . Appeal allowed. 





~. CALCUTTA HIGH COURT. 
'Rgovtan Cryin Appgau. No. 114 or 1910. 
TT $ May. 10, 1910. i 
au Pregent — Mr. Justice Mookerjee and 
"Mr. Justice Carndnuff. pe 
MADHAB MONI DASI-—~Prarstipr— 


APPELLANT: 
CETUR 


PAMELA LAMBERT—Deren DANT— 


~ RESPONDENT. 

Limitation— Application for order absolute of dare 
nisi— Transfer of Property Act ‘IP of 1882), s. 86— 
Application for execution—Intervention of objéctrons 
subsequently proved to be groundless—-Continuation or 
reyal of previous application—Limitation Act (XV 
of 1877), Sch. II, art. 178 —Iamitation Act(IX of 1908), 
art, 181, whether governs application for oder atsolute 
n 0. XXXIV, R.8 of Ciri Procedure Qode (Act 

F of 1908). 

Under the, law, as it stood before the Civil Pro- 
cedure:Code of 1908 and the Limitation Act of 1908 
came into operation, there was no rule of limitation 
applicable to an application for order absolute of o 
decree nisi made under section 86 of the Transfer of 
Property Act. 

Tiluck Singh v. Parsetcin Proshad, 22-0. 924 and 
Rahamit Karim v. Abdul Karim, 6 CL J: 119; 34C. 
* 672,11 C. W. N: 674, followed. 

“An application for execution of a docree may be 
treated ns in continuation or for revival of. a previous 
application, similar in scope and character, -the con- 
sideration of which has been interrupted by. tho 
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iñtervention of objections and olaims subsequently 
proved to be groundless, or has been suspended by 
reason of an injunction or like obstruction, 

Sheikh Kaumarruddin Ahmad v. Jawahir Lal, 1 C. L. 
J. 881; 921. A‘ 102; 27 A. 834; 15 M. L. J. 258; 9C W. 
N. 601: 2A. L. J. 397, 7 Bom. L. R- 433, Rudra Narain 
y. Pachu Maity, 23 C. 437, Narayan v. Sono, 24 B. H5, 
and Rahim Ali Khan v. Phulchand, 18 A. 182, re- 
ferred to. 

Article 178 of the Limitation Act of 1877, did not 
apply to applications beyond the scope of. the Civil 
Procedure Code, but it does notfollow that that article 
or the corresponding article of the Limitation Act 
of 1908, applies to all applications made in the courso 
of a suit 

Article 181 of the Limitation Act of 1908 does 
not govern an application for order absolute under 
I Rule 8, of the Civil Procedure Code 
of 1 ` 


A decree nwi in n mortgage suit was mado on 
March 30; 1904, for foreclosure, and there was also 
a decree mado for costs ngainst the mortgagee iu 
favour of the daughters of the- mortgagor who were 
made parties to the suit. An appeal from the decree 
was withdrawn on March 6, 1907. On September 9, 
1908, an application was made for order absolate 
for. foreclosure: by M, tho decree-holder. On Sop. 
tember 19, 1908, A ‘objectod that the deeree nisi 
had been purchased by her at execution sale for 
costs of the daughters of the mortgagor on August 
1], 1908, which was confirmed on November 4, 
1908, and she alono was competent to oxecute the 
decree nisi. M then applied on December 23, 1908, 
for reversal of the sale. A in the meanwhile applica 
for execution of the decree and the Court on Decem- 
ber 19, 1908,-dismissed the application of M for 
decree absolute. On July 7, 1909, the sale was set 
nside and the application of A for order absdlute 
was dismiesed. On the nextday, thatis on July 8, 
1909, AL applied for order absolnte, but no order 
was passed on that application. A ‘appealed from 
the order setting aside the-sale and the appeal 


‘was dismissed on February 23, 1910. On February 


10, M again apphed that her application of July 
8, might be taken into consideration and order nb- 


The judgment-debtor objected 
that it was barred by limitation: 


Held, that the appheations of July 8, 1909 and 
February 10, 1910, should be treated in substance 


“as applications for revival or continuation of the 


‘original application for order absolnte made on 


_Beptember 9, 1908, and that, even if either of theso 
two applications bo treated as an independent 


application, it is not barred by limitation, as article 
181 of the second Schedule of the Limitation Act 
of 1908 does not govern applications in pending 


puits by which the Court is invited to mako the final 
decree, 


Appeal from the decree of the Sub-Judge 
of 24-Pergannahs, dated March 5, 1910, 


Babus Ram Chandra Majumdar and Kuruna- 
moy Bose, for the Appellant. 


Babus Mohendra Nath Roy, Mohini Soi 


- Chatterjee and ‘Shashi Shekhar Bose, for the 
‘Respondent, 


538 
MADHAB MONI DABI V. PAMELA LAMBERT. 


Judgment.—The substantial ques- 
tion of law which calls for decision in this 
appeal is, whether an application for order 
absvlate for foreclosure of a decree ntsi ina mort- 
gage suit made in favour of the appellant on 
the 30th March 1904, is barred by limitation. 
The circumstances under which the question 
arises for decision, are matters of record, and 
‘do not admit of any doubt or dispute. On the 
- 30th September, 1901, one Amrity Nath | 

Mitter and his sister-in-law Madhab Moni 
Dasi, ag administiatora of the estate of 
Dwarka Nath Mitter, commenced ‘an action 
tn enforce a mortgage security against Pamela 
Lambert. They joined as parties defendants, 
the mortgagor and a purchaser of the equity 
of redemption, as also two daughters of the 
mortgagor, who subject to the life-interest of 
thoir mother, had apparently a right to main- 
tenance out of the estate of their father held 
by her. On the 30th March 1904, the suit 
was decreed against the first two defendants, 
the mortgagor and her assignee, and the | 
usual directions for foreclodare of the life- 
-interest of the mortgagor in the-mortgaged 
premises were given, in the event of her 
` failure to redeem the property within the 
39th September 1904. The suit was; how- 
ever, dismissed against the third and fourth 
defendants, the daughters of the mortgagor 
and a decree was made in their favour for 
‘the costs of the litigation. The result was 
that there was n decree for foreclosure of the 
life-interest of the mortgagor in favour of 
tho reprasentatives of the mortgagee, and 
‘there was also a decree for costs against 
-the latter in favour of the daughters of the 
mortgagor. An appeal was preferred against 
“this decree by Amrita Nath Mitter, bat on 
the 5th March 1907,.the appellant obtained 
leave to withdraw the appeal. .On the 9th 
‘September 1903, the other plaintiff: Madhab 
Moni Dasi, who was not only the adminis- 
'tratrix ofthe estaleleft by the mortgagee, butas 
his widow was beneficially interested therain, 
„applied for an order absolute. for foreclosure 
on the basis of the decree nisi. Notices were 
directed to be issued, with the result that on 
the 19th December 1908, one Livinia Ashton, 
the.aunt of the, daughters of the mortgagor, 

appeared and objected that the decree nisi 


had been purchased by her ata-snle in exe-, 


cution ofthe decree for costs held by the 
daughters of the mortgagor against the 
plaintiffs, representatives of the mortgagee 


~ 
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that such sale had been held on the Ilth 
August 1908 and had been confirmed on the 
4th November 1903, so that as purchaser of 
the decree nisi, she alone was competent to 
apply for an order absolute for’foreclosure. 
Madhab Moni Dasi, thus apprised for -the 
firat time of the execntion-sale, applied, on ~ 
the 23rd December 1908, for reversal of the 
sale on the ground that it had been brought 
abont by fraud and was vitiated by grave 
irregularities. Jiivinin Ashton, meanwhile 
on the 19th and 21st December 1908, had 
applied for substitution for her name as 
decree holder, and for order „absolute for 
foreclosure onthe basis of the decree pur- 
chased by her. In view of this application, 
the Subordinate Judga on the 19th December, 
dismissed the application of Madhab Moni.for ` 
order absolute. Onthe?th Jnly 1909, the 
sale was set aside at the instance of 
Madhab Moni, and the application of Livinia 
Ashton made on the 31st December, 1908, 
for order absolute was dismissed. Ou the 
day following, .the 8th July, 1909, Madhab 
Moni Dasi, as decree-holder, applied for order 
absoliite, but no orders were passed on the 
application. Livinia Ashton subsequently 
on the 18th Joly, 1909, appealed to this 
Court against the order of reversal of the 
sale. This appeal was dismissed and the 


“order of the Court below was affirmed on 


the 2ad February 1910 [Tina Ashton v, 
Madhab Mont Dasi(1) | On the 10th Febrnary 
1910, Madhab Moni Dasi applied that the 
application of _ 8th July, 1909, might ba 
taken into consideration, and an order ab- 
solate for foraclosura. mide in her favoar. 

The jadgment-debtors interposed the objec-- 
tion of limitation, and on the 5th March, 

1910, this objection was allowed by the Sub- - 
ordinate Judgé. The decree-holder has now 

appealed to this Court, and on her behalf 

the decision of the Snabordinate Judge has 

baen ‘assailed substantially on two grounds.— ` 
Namely, first, that the applications. of the 
decree-holder- made on the 8th July 1909, and 
lOth February, 1910, should be treated in sub- ` 
stance as applications for revival or contina- 
ation of the original applicction for order 
absolute made on the 9th September, 1999; 
and, secon ily, that, even if either of thess 
two applications of 1909 and 1910, be treat- 
ed as an indspandent applicrtion, it is not 
(1) 140. W. N 669,11 C, L. J. 489;5 Ind, Cas. 
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‘barred by limitation, as article 181 -of the 


First Schedule of the Limitation Act of 
1908 does not govern applications in pending 


suits by which the Court is invited to make. 


the final decree. It has further baan suggest- 
ed that the Limitation Act of 1902, has not 
. retrospective, operation so-as to affect vested 
rights enjoyed by the appellant before the 
Act came into operation. In our opinion, 
the appellant is entitled to sneceed on the 
first and second grounds urged on her behalf, 
“and that: in this view itis nuonecessary to 
examine her third contention. i 

In support of the first contention of the 
appellant, it has been argued that under 
the law as it stood, before the Civil Pro- 
cedare Code: of 1908, and the Limitation 
Act of 1908, came into operation, there was 
“mo rule of limitation applicable to an appli- 
cation for order absolute of n decree nisi 
made under section 86 of the Transfer of 
Property Act. This position has not been 
and cannot be controverted on behalf of the 
respondent, in view of the decision of this 
Court tu Trluck Singh v. Parsotern Proshad 
(2), which has been. accepted as good law in 
Rahmat Karim v. Abdul Karim (3). It is 
manifest, therefore, that the application of 
the 9th. September, 1908, was not open to 
objection on the -ground of limitation. It is 


contended,- however,- by the learned Vakil- 


‘for the respondent that that application was 
properly dismissed, and the subsequent 
applications of the 8th July, 1909, and 
10sh February, 1910, are open to objec- 


tion on the ground of limitation as they. 


were made after the Civil Procedure Code of 
1908 had come into force, by which, it 
‘js suggested, a fundamental alteration was 
. effected in the law. 
tention, it has been urged by the learned 
Vakil for the appellant that the applications 
of 1909 ond 1910, should be treated in sub- 
stance as applications for revival or conti- 
nuation of, the application of the 9th Sop- 
tember 1908. Iu our opinion, this conten- 
tion is well-fonuded and mast prevail. Jt is 
‘olear, as shown by subsequent events, that 
‘on-the 9th September, 1908, the decree- 
holder was competent to apply for order ab- 
soute. No doubt, by reason of a frandulent 


execution sale, her title had vested in the’ 
auction-purchaser, but -when the sale was ` 


| (2) 22 0. 924, : 
(3) 6 C, L, J. 119; 34 g. 672; 11 0. WwW., N, 674, 


~ 
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- Sono (6), and Rahim Ali 


In answer to this con“ 


-under attachment cannot be deducted. 
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subsequently reversed, the parties were reg- 
tored to the position which they would have 
occupied if the sale had never taken place 
In other words, although the order of the 
19th Decamber, 1908, by which the appli- 
cation cf the appellant for an order absolute 
was dismissed, was right, when tested in the 
light of the facts then Apparent on the 
record, the order was in substanca erroneous 
ag conclusively proved by subsequent events 
To put the matter in another way, the Court 
would have acted pradently and with the 
least chance of hardship to the petitioner 
if the application had been adjourned go ns 
to enable the petitioner to have the validit 
of the sale tested by an appropriate Baga 
ing. In all-such matters, we must look more 
to the substance of the proceeding than to 
the mere formof it. In our opinion, the pre- 
sent case is within the principle recognised 
id numerous cases of high authority, that an 
application for execution of a decree may be 
treated as in , continuation or for revival of a 
previous application similar in scope and 
character, the cousideration of which has 
been interrupted by the intervention of ob- 
jections and claims subsequently proved to 
ba groundless, or has been suspended by 
reason of an injunction or like obstruction 
In support of this view, reference may he 
made to the decision of the Judicial Com- 
mitteein the case of Sheikh Kamaruddin Ahmad 
v. Jawahir Lal (4) and to the cases of Rudra 
Narain Guria vo Pachu Matty (5); Narayan 4 
Khan v, Ph: 

(7). „This view is really not elt aa 
with that taken in Mivaj-ud-din vy. Mathura 
Dass (8), which was decided under the Limita- 
tion Act of 1859, and merely ruled that iy 
computation of time for execution of a decree 
the period during which it “has remained 


Re- 
ference -may be made particularly to the 
case of Suppa Reddiar v. Arudai Ammal 


(9), which. shows that a se 
for execution may be treated 
tion of the previous application, even though 
such application was formally dismissed ng 


(4) FO. L. J. 881, 27 A. 334; 32 I. A 
AS 3 s $ + . 102; 15 A 
L. J. 258; 9 C. W. N. 601,2 A. L J. 307;7 Bon A 


cond application 
88 2 continua- 


R. 488. 
` (5) 23 0. 487. 
(6 
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_the rasalt, ofan order adverse to the deorde- 
holder in a claim c38, and the consequent 
necessity fora suit by him which ultimately 


PAMELA LAMBERT., 


i x NDAN GASAS. < f 


Mut 


auceeeded. [See also Paras Ram y Gardner 


(10) 1. The present case is, from one point 
of view, much stronger than any to which. 
referencs hasbeen made’ Here, as soon.as 
the anplicition by the original dscree-holder 
was dismissed on.the ground that her interest . 
‘had passad by execution sale to` Livinia 
Ashton,-she forthwith applied for an order 
nbsolube ; this remained . ponding till the 
~~ disposal of the application for reversal of the 
. gale and as soon as that application succaeded 


and her applicition for order, absolute was, 


dismissed, the original decree-holder again 


applied for order absolute: 
that from the 9th September, 1903, there 


has bean: before the Court; without any in-’ 


terraption, an- application for order absolute 
by either the original decree- holder or by ` 
the purchaser of her interest at the execu- 
tion sale. “The Coart did not- await, the re- 


The result was, 


“Sévjé (13) : 


e LAIC. 


= m awa Ta a a ‘en? 3. = 


_ 


bane 


Act came into force, does not apply to an ap-. 
plication of the character now before us. > In. 
answer to this contention, it has been argued 
by the learned Vakil for the respondent, 

that the transfer of sections 86 and 87 of the 
Transfer of Property Act. to the Civil Pro: 
cedure Code of 1908 (Order XXXIV, Rules 2 
and 3) has effected a substantial, alteration i in 
the law in this respect, and tbat as one of 
the reasons given in cases decided under the 
former law [| Ajudhia v. Baldeo(11), Akikunnissa 
v. Roop Lal (12); Wadia Gandhy v. -Purshotam. 
Tiluck Singh v. Porsotern (2) 

Nagar v. Saudagar (14)], in support of- the 
view that article 178 of the Limithtion Act 


' of 1877, did not govern applications for order’. 


salt on the application for rəversal of the , 


sale, but dismissed the first application, and 
as soon as the sale was reversed, dismissed 
the second application by the. MAN aana and 
entertained at the same time an application 
uy the original decres-holder. The ‘only 
reasonable view we cantake of the proceedings, 
under such circumstancas, is that the appli- 


cation of the 10th’ Febroary, 1910,.was in’ ` 
continuation of the application of the 8th 


- July, 1908, which was in sabstance for revival 
of the application of the 9th September 1908, 

which had baou dismissed on the 19th Deca- 
‘bor, 1993, In this view, no question of limi- 
tation arises, and the Court balow was clear- 
ly in error when it dismissed the application' 
for ‘order absolate as barrad by limitation. It 
ig not necessary, however, to rest our decision 
upon this ground alone, and we shall proceed 
to examine the second ground urged on behalf 


of the appellants. 
The second ground urged on behalf of the 


` appellants .i3 thal, even if the application of 


the 8th Jaly, 1994, or-that of the 19th Feb- 
ruary, 1910, be troated as au independent: ap- 
plication for order absolate, ib is not vpen 
to objection on the ground of limitation, be- 


` prevail, 


owase, article 131 of the Schedgle of the ` 
-Limitation Act, even if itbs dssumed that | 


the provisions of the Limitation Act of 1908 
are applicable to a, neon nisi made before the 
(10) 1 A. 355, i 


' (16)]. 


absolute, namely, that article 178 did not 
apply to applications not. madé under the 
provisions of the Civil Procedure . Code, 
has ceased to be applicable, it-cught to be 
held that article 181 of the Limitation Aot 
of 1908, applies to applications for order abso- 


lute under Order XXXV, Rule 3, ofthe Qivil | 


Procedure Code of 1908. In our opinion, 
this argument is unsound and ought not.to ' 
It may be conceded thatarticle 178 
of the Limitation Act of 1877 did not apply . 
to applications beyond the scope ofthe Civil 
Procedure Code, but it does not follow that 
that article or corresponding article of the 
Limitation Ach of 1908, applies to all ap- 
plications made in the course of a suit. It 
may -be pointed ont, in the firat place, that. 


‘the preamble to the Limitation Act of 1908 


states expressly that the object of the Legis- 
lature was to consolidate and amend the 
law of limitation relating to only cértain .. 
applications to Courts. In other words, the 
Limitation Act does not profess to provide 
for all kinds of applications to Courts what- 
soever [Govind Ohunder Goswamy v. Rungun-. 
money (15) ; tah Prosad v. Abdul Rashit 
The Act certainly does not apply to 
applications to the Court to do what 
the Court has no discretion to. mfasé 
[Kylasa Goundan v. Ramasamé Ayyan (17) ; 
Balaji v. Kushaba (18)], nor can the ‘pro- 
vigions of the Act be held to apply 2 

(11) 21 C. 818. i 

(12) 25 0.133. 

(18) 33 B. 1; 9 Bom. L. R. 508. 
: (14) 57 P. R. 1908; 115 P. W. R 1908. 

(16) 6 0. 69; 6 0. L. R. 345. 

(16) 110 C 203. 

(17) 4 AL 172. 

(18) 39 B, 415 578 Bom. L. R. 218, 
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an application to the Court- to terminate a 
pending proceeding, the final order in which 
has been pdstponed for the benefit of the 
defendant or for the convenience of the 
Court [Puran Ohand v. Roy Radha Kishen 
(19) }. In casesof this class, ithas been 
suggested that the right to make the applica- 
tion may-indeed be deemed to accrue from-mo- 
ment to moment; if this view is adopted, any 


exception on the ground of limitation cannot ` 


obvioasly_be supported. [Govind Ohunder v. 
Rungum Money (15): Kedarnath Dutt v. Hara 
Chand Dutt (20); Ram Nath Bhattacharjee 
v. Uma Oharan Sircar (21); Surender Keshub 
v. Khetter Krishto (22); Ch-.la Vadi Kotiah v. 
Polori Alamelamma (23); Rahmat Karim v. 
Abdul Karim (3).] In-our opinion, article 181 
of the Limitation Act of 1908 does not govern 


an application for order absolute under Order’ 


XXXIV, Rule 3, of the Civil Procedure Code 
1908. In this- view also, the application 
made by the appellant for order absolute of 
the decree nist is not barred by limitation. 

As the appellant i is entitled to succeed on 
the first and second grounds taken on her 
behalf, itis needless to examine the third 
ground which raises a question of considerable 
nicety about the retrospective operation of 
the Civil Procedure Code and Limitation Act 
of 1508, whether they affect rights created 
‘by soars decrees made under the Trans- 
fer of Property Act before the -legislation of 
1908 came into foree [Konsflla v. Ishri 
Singh (24). ] 

The result, therefore, is that this appeal is 


allowed, ‘the order -of the Court- below is — 
` discharged, 


and as, it is admitted that 
nothing has been paid to the decree-holder in 
satisfaction of the mortgage-decree, an order 
absolute for foreclosure is made in her favour. 
The appellant 18 entitled to her costs both 
here and in the Court below. We assess the 
hearing fee in this Court at five gold mohurs.. 
Appeal allowed, 
. (19) 190. 182. PANG 
(20) 80. 420. 
, (21) 8 0. W.N. 756, 
(22) 30 C. 609. ` 
(28) 31 M. 71; 3 M: I. T, 328; 18 M, L. J. 40. 
A, TIA. L, J. 480; 6 Ind. Oas. 188. ~- 
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ALLAHABAD HIGH COURT. 
Saconp Civic Appeat No. 837 or 1909. 
May 11, 1910. 
Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 
DUR RAM— Pratntiry—A PPEDLANT 
Cereus 
Ni ngan REWATI AND ANOTHER— 
DEFENDANT8— RESPONDENTS. 
Hindu law-—Alhenation by widow — Gift 
of daughter — Daughters estate accelerated. 
Where a Hindu widow gives property inherited from 
hor husband to a person, who, if she were to die at 
once, would take the property, whether with a life- 
estate or a foll-estate, her gift would ouly be tanta- 
mount to a relinquiahment of her rights and accelera- 
tion of the rights of the person next entitled to pos- 
session aftor her. 
Bhopal Ram v. Lachme Kuar, 11 A. 253, followed. 
A Hindu widow made an absolute gift of the pro- 


tn favour 


-perty which she had received from her husband m 
- favour of her daughter: 


Held, that the offoct of 
the gift was merely to accelerate the daughter's 
estate. 


Second dal from the decision of the 
District Judge of Aligarh, dated the 13th of 
May 1909. 

Mr. Govind Prashad, for the Appellant, 

Mr. G. W. Dillon, forthe Respondents. 

Judgment. 

Richards, J. This appeal arises out of a 
suit in which the plaintiff claimed posses- 
sion of certain zemindari and house property. 
It appears that the property in dispute was 
originally the property of Narain Das, who 
died leaving him surviving Musammat Reoti, 
bis widow, and Musammat Durga, his 
daughter. On tho 3rd of December 1894, 
Musammat Reoti by a deed of gift, after re- 
citing that she was in possession of her 
huaband’s estate, who had died without a 
gon, and leaving Musammat Durgahis daughter j 
made an absolute gift of the property in 
favour of Musammat Durga who was then a 
child aged about 5 years. Musammat Durga 
died .in the year.1900, and the present suit 
was instituted on the 27th of August 1907. 
Apparently Musammat Reoti has remained 
all along in possession. It is said, however, 
that no question of limitation arises, because, 
the plaintiff Rup Ram, the a AN of 
The claim 
of Rup Ram is ar heir to Musammat Durga, 
and ‘it is contended that the effect of the 
deed of 8rd December 1894, was to give to 
Durga and after her death to the plaintiff 
the interests of Musammat Reoti; and that 
accordingly his suit for possession ought to 


“ ents contend, that the only ` 


1 


the life-time of the widow 
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be decreed. On the other hand, the MEAE 


deed of 3rd Dacember 1894, was to accelerate 
the estate of Muszmmat -Durga, in other 
words, that on the execution of that deed 


Musanmit: Darga became entitled just asif - 
Musiınmaıt Resti. were then dead. The case. 


of Bhopal Ram v. Lachma Kuar. (1), is relied 
on. by the respondents. In that case a 


Hindu widow had made agift to her daughter : 


and a suit : was, brought by the reversioner 


claiming a declaration that the gift was not, 


binding on “him. The Court dismissed the 
plaintiff's suit giving as a reason that the 
daughter’s estate was merely accelerated as 
the effect of the gift. It has been conceded 


ihat if a Hindu” widow makes an alienation 
‘either by sale or gift in favour of a stranger, 
the sale or gift will hold good during the 


life-time of the’ widow. I confess that I feel 
some difficulty in understanding why a gift 
in exactly the same words jn favuur of a 
daughter ought not also to. hold good during 


linquishment ‘by a Hindu widow in favour of 
the reversioner for the time being .stands on 
a somewhat different basis. There the re- 
linquishment is in’ favour of & person who 
might not necessarily -be the reversioner at 
the time of the widow’s death. 4. e, when 
the succession opens up However, it does 


appear to have begn the opinion of this Court | 


in more than ore case that the effect. of a gift 
in favour of a daughter by a Hindu widow is 


merely to accelerate the daughter's “estate. - 


In the present case the merits are entirely 
with the defendants. L doubt very much that 
the deed of gift was ever acted uponin any 
way. I would dismiss the appeal with costs. 


Tadball, J.—I fully concur with the opinion’ 


of my learned colleague. The trend of opinion 
in this Court seems to ba that where a Hindu 
widow gives’ property inherited from her 
husband to a person, who, if she were to die 
at once, would take the property, whether 
‘with a life-astate or a full estate, her gift 


would only be twntamount to a relinquish-- 


mentof herrights and acceleration of therights 
of the person next entitled to: possession 
after her. 


authority. The-case of Bhopal Ram v. Lachma 


Kuar (1), which ‘was the case of a gift to a. 
daughter, was decided on the same principle. 


_I would, therefore, dismiss the appeal. 


a) 11 A. 253, 
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The case of re- 


In the case of a male heir, the - 
matter is beyond doubt and covered by’ 
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- By Tue Čouert.—The order of ‘the Courtis :. 
that the'appeal is dismissed with caste in- 
cluding in .this Court fees on the higher 
scale. oo. y 
=. E i Appeal dismissed. 
ALLAHABAD: HIGH COURT. 
Seconp Oivin Aepait No. 929 or 1909. 
May 17, 1910. 
“Present:—Me. J astica Richards and 
_ Mr. Justico Tadball. 
‘Pandit. BADRI_PRASAD—Pwatstige 
——APPELLANT 
versus 


~ DILA—Dersxvant—Rasponodest. - 
Plaint—Amendment, wn second appeal. ~ 


Where the plaintiff stated a wrong date ag A aio 


certain event in his plaint, and the firat Court disposed 
of his case on that allegation: and on appeal before 
the District Judge ori the day of hearing, he, for- the 
first time, gave out n suggestion. that that. date was 
wrong, bab did not ask for the amendment of the 
plainte /teld, that he could not be allowed to amend 
‘his plaint in second ‘appeal. 

Second appeal from the decision of the Dis- . 
trict Jadge of Bareilly, dated the 13th of May a 
1909. Si 

Mr. A. P. Dube, for ie Appellant. 

- Mr. Ramakant Maluiya (with him the 


Hon'ble Mr. H. M. Malviya), for the Respond- 


ent. . 


KA aE: appeal arises out 
of a suit brought. by the plaintiff-appellant 


to secure compulsory registration of a docu- NG 


ment, the registration of which had been re- 
fasad by the District Registrar. One Musammat 
Janki executed a document-on-the 15th of 
January 1907, infavour partly of the appellant 
and partly -of a thakurdwara. Under this 
document she transferred certain property, 
to the appellant and the rest was consecrated 
to the temple. She died on the 18th of January 
1907. On the l5th of May’ 1907, the very 
last day allowed for presentation of the docu- 
ment for registration, the appellant appeared 
before a Sab- Koridor On the 27th -óf May, - 
the Sub-Registrar refused to register for certain 
reasons. The appallant then appealed to the 
District Registrar who, on the llth of July 
1907, rejected the appeal on the ground that it 
had besa presented out of time, that is, not 
within the 30 days allowed by law. Thereupon 
the plaintiff brought the present suit ont of 
which thisappealhas arisen. In his plaint 
paragraph 5 he stated that he, had presented 
his appeal to the District Registrar on the 
29th Jane 1907. He now herein his plaint- 
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gave the date, on which the Sab- Registrar had 
“passed his. order of refusal. Among other 
defences the defendant pleaded that the plaint-- 
iff had not complied with the -provisions ‘of 
séectious 72 -and 73-0f the” Registration. Act; 
that he had. not presented ` the document in: 
question within the time prescribed by the: 
‘law. The Court of ‘first instance’ dismissed: 
the suit holding that it was bound by the 
order of the District Registrar: rejecting the’ 
appeal as being barred by limitation. . The 
lower -appellate Court has adopted the same 
view and has dismissed the appeal.” At the’ 
hearing of the appeal the plaintif apparently 
made & statement before the lower appellate 
“ Court: to the efféct that -he had filed his 
appeal in the District Registrar’s office von 
the 26th of June 1907 and not on the 29th of 


Jane 1907. It is admitted thatit the appeal - 


was, ag a matter of fact, filed on the 
29th of June 1907, it was out .of time 
and the present sait is bound to fail in” 
view of the ruling of this Court in Udit Upa- 
dhia v. Imam Bardi Bibi (1). It is urged, 

however, that the view taken--by the two 
Courts below i is incorrect and that the plaint-. 
iff should be. allowed to amend his” plaint 
and to-establish by evidence the fact that he: 
filed his appeal before the District Registrar 
within the time allowed by law. ‘In view of 
the circumstances of this case, it is unnecess 


sary to decide whether. the-lower, Court has or.” 


has not taken acorrect view of the ruling 
above mentioned: But granting that this 
view was incorrect, we cannot see our way 
to allowing the appellant at this stage to 
-- amend his plaint in the manner suggested. 
In fact neither in the lower appellate Court: 


did he apply to amend his plaintnor iw the- 


Court of first instance. When heappeared in. 
the lower appellate Court it was for the-firet 
time suggested that he had filed his appeal 
against the Sab-Registrar’s order of refusal 
_on the 26th-of June 1907. His legal. repre- 
sentative, who argued his appeal before the 
District- Registrar, ‘has admitted that the 
plaintiff didnot inform him ‘that his appeal- 
had been filed on the 26th of -June 19C7.. The 
question which the District Registrar -had 
to decide was whether or not the appeal had 
been filed within time. We think it should be 
inwise to allow the appellant at this late stage 
to alter allegations of fact, which be had put 
_down in his plaint, and duly verified facts, 


which are altogether consistent with “the 
MY 24 A. ah kn a W.N. (1902) 99. 


PN 


scale. 


order of the District Registrar and which 


“must have béen within the plaintiff's know- 


ledge when he filed his plaint. On the 


‘facts alleged in his plaint, his appeal present- 
“ed to the District Registrar was not within 


time. His present suit was, therefore, bound 
to fail. We dismiss the appeal with costs 
including in this Court fees on the higher 


Appeal dismissed. 





(s. € 110. Ld. 408.) 
CALCUTTA HIGH COURT. 
REGULAR Çivi APPRALS Nos. 119 axp 131 
or 1908. 

January 28, 1910. 
Present:—Mr, Justico Holmwood and 
Mr. Justice Chatterjee. 
TULSHI MAKHANIA—Ctaisant— 
APPELLANT 
CEréUs 
SECRETARY or STATE ror INDIA ry 


- COQUNCIL-—Responpent. 
Land Acquisition Land within Mumicipality— 


- Valuation. 


“ In valuing lands within a Municipality, one-sixth 


“should be deducted from the Municipal assessment on 
. the whole area for road-cess and other costa, and 


taxes and ground rents should also be deducted, and 
the balance should be estimated at 20 yoars’ purchase. 

Secretary of State y. Baij Nath Goenka, 12 C. W.N. 
ec, followed y 


Appeals from the decrees of the District 


_dudge of Patna, dated December 31, 1907. 


‘Babu Karunamoy Bose, for ihe Appellant. 

-Babu Ram. Charan Mitra, for the Respond- 
ent, 

Judgment. —Thkese are two appeals 
from orders of the District Judge of Patna in 
References under the Land Acquisition Act. 
In thecase of Musammat Ramia her claim 
was that she should get Rs. 1,280 instead of 
the sum of Rs. 567 awarded to her by the 
Oollector. The learned District Judge find- 
ing that the only principle on which he could 
go on the evidence before him was the rental 
at so many years’ purchase, determined on the 


_basis of the Municipal assessment, took that 
basis at fifteen years’ purchase and awarded 


Rs. 776-4 in all. We agree with the learned 
Judge that the only basis upon which com- 
pensation can be assessed in this case is on the 
basis -of the Municipal assessment; but we 
can see no Tengon why the principles laid down 
in the unreported case of the Secretary of 
State v. Batj Nath Goenka (1), which refer. to 


(1) 12 0, W. N. ce. 


5d- 
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a Municipality in a very similar position to 
the onein Patna, should not be followed. In 
ihat case it was laid down that from the 
Municipal assessment on the whole area, 
one-sixth should be deducted for road-cess . 
and other costs, thattaxes and ground rents 
should also be deducted and that the balance 
should be estimated at 20 years’ purchase. ` 
Working out this case on that footing we find 


that Rs. 722-1 plus Rs. 107-8 for the 15 per 
cent. compensation-amounts to Rs. 830 
altogether. We accordingly modify the 


District - Judge's order to that extent and 
direct that the- Sppellant do receive the- sum 
of Rs. 830. 

Adopting the same principle in the case of 
Tulshi Makhania we find that instead: of 
Re. 3888-7 awarded to him by the learned 
District Judge, he is entitled to the sum of 
Re. 417. 

We accordingly modify the order of the 
District Judge to that extent and decree these 
appeals with costs to which the appellants 
are entitled. The modifications being very. 
small we assess the hearing fee at one gold 
mohur in both the appeals. 

: Decree modified. 


ra c. 11 C. L. J. 412.) 
CALCUTTA HIGH COURT. 
CKIMINAL Rute No. 1314 or 1909. 

January 18, 1910. 

Present:—Mr. Justice Stephen and 
Mr .Justice Carnduf. ; 
BHABANATH OHAKRAVARTI AND 
OTHERS— SECOND PARTY— PETITIONERS 
- CETELE 
PEARY SARMA AND OTHERS-— FIRST PARTY 

— Opposite PARTY, 

Criminal Procedure Code (Act F of 1898), 8. 145— 
Joint posseasion—Jurisdiction of Magistrate. 

Whero parties have joint rights in a certain fishery, 
and neither of them can be considered as claiming 
exclusive possession, and a dispute arises with regard 
to its possession, soction 145 ia inapplicable 

Mohan Lal Roy v. Barada Kanta Roy, 11 0. W.N, 
512, referred to. 

Obiter dictum.—If what was in dispute was nota 
share in the fishery, but a share in its profits, it 
might have been dealt with under section 145 by 
force of sub-section (2), 

Criminal Rule against the order of the 
Deputy Magistrate of Khulna, dated September 


18, 1909. 
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Babu Nagendra Nath Ghose, for the 
Petitioners. 


Babu Manmatha Nath Mukerji, for ube 


` Opposite Party. 


,sJudgment.—this isa rule tò oie 
cause why an order under section 145, 
Criminal Procedure Code, made in favour of 


the first party, should not be set aside on the 
grounds that the parties to the dispute are 


oo:sharers and that the order is inoperative 
owing to a previous decision of a Civil Court, 
The property in dispute is & four annds share 
of ajalkar, which consists of 24 khals. \From. 
the findings in the order and the undisputed 
facts it seems that a body of men known as 
the Mejozilla, or the syndicate company is 

entitled to a’ four annas share in the jalkan, 
and that the petitioner is entitled under them, 
or under them and other persons who may be 
found to be. entitled onan appeal now pend- 
ing. The first party say that they are in 
possession of the whole jalkar and set up a 
claim lo be entitled tothe whole of the four 
annas, They failed to make out this claim in 
recent litigation. They have appealed as to 
an one anna four pice share, but it is found | 
that they surrendered a two annas eight pice . 
share by a solenama. The result is that the 
acis of possession, proved by the frst party 
in this case, t.e., the fishing in the jalkar, can 
be relied on anly as showing joint possession. 

The second party claims only to bein posses- 
sion of four annas of the property. The 
parties, therefore, must be held to have joint 
rights in the fishery and neither of them can 
be considered as claiming exclasive possession. 
As far as the possession of the fishery is con- ` 
cerned, therefore, the section is inapplicable 
for the double reason that the parties have 
joint rights, [see Mohan Lal Roy v. Barada 
Kanta Roy (DI, and are not seeking actual - 
possession which has always been held to be 


confined to exclusive possession. 


. This disposes of the case as far as the four 
annas of the fishery is concerned, It is’ 
possible that on the facta the Magistrate 
might have jurisdiction to deal with the 
case on the ground that what was in dis- 
pute was not a share in the fishery, but a 
share in its profits a dispute as-to which 
might, of course, have been dealt with under 
section 145 by force of sub-section (2). But 
this'is not the case dealt with by the Magis- 


trate. The proceedings refer to a four annas 
(1) 11 0. W. N. 512. 


Vol. V1] 


In re HARAN MANDAL. 


t 


- 


share of the fishery; and the Magistrate las not 
adjúdicated on possession of the profits, which - ; 
are, it would seem, either the fish caught or 
their price when sold: -nor ure there any find- 
ings asto the facts that would be relevant to. 
an enquiry as to possession of profits. Jt may 
ba that a co-owner fishingin a’ jalkar holds 
A part of. the profits--he derives from his 
fishiug on behalf of his co-owner and from the 
necessity of the case is his agent to do so. 
This would take the case out of the principle’ 
laid down in Nritta Gopal Singh v. Chandi 
Oharan Singh (2) and Akalow Ohandra Das v. 
Mahesh Lal (8); but itis not certain that it 
would bring it within the principle of S17 
Mohan Thakur v. Narsing Mohan Thakur (4). 
This, however, is not a question we-can decide 
on the present occasion, and we must hold 
that as the possession set up by both parties 
is a joint possession, the Magistrate had no 
, Jurisdiction to deal with the case and the rule 
must be made absolute. It is not necessary 
for us under these circumstanoes to consider 


the` second ground mentioned in the Rule. 


Rule made absolute. 
(2) 100. W. N 1088, 4 Cr. L J. 216, 
. (8) 86C. 986; 4 Ind. Cas. 696. 
(6) 27 0. 250; 40, W. N. 420 at p. 421° (note) 
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(3. c. 11 O.°LeJ. 414 ;37 O. 285; 14 O. W. N. 708.) 
CALCUTTA HIGH:COURT. . 
Cromnan Revision No. 1316 or 1909. 
` January 4, 1910.  -. 
Present:—Mr. Justice Stephen and 
Mr. Justice Carnduff, 


Inve HARAN MANDAL—Pertrrioner. 
Criminal Ps ocedure Code (Act V of 1898), s. 145, cl. 
(6)—-Peraon interested tn disputed land—Sheould be 
allowed to shoto non-saistence of dispute. 


In a proceeding under section 145 of the Oriminal: ` 


Procedure Code, a person who is interested in the, 
land in dispute as a tenant of a part ofthe disputed 
property should be allowed to show that there is no 
dispute under paragraph 5 of the section 


Rule against the order of the Deputy 
Magistrate of Khulna, dated August 16,1909. 

. Facts.—This is a proceeding under 
‘section 145 of the Criminal Procedure Code. 
On the date of héaring one of the parties did , 
not appear, andas the Magistrate was pro- 
ceeding to try the case ex parte, the petitioner 
appeared and alleged that he was a tenant in 
possession and prayed to be made a party and 
allowed to show that there was no disputé. 
His prayer was rejected on the ground that 
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AMBLER V. SHAH SOMI AHMED, 


he was a stranger to the proceedings, and th”? 
case was disposed.of. The present rule wa 
obtained against that order. 
Babu Na entra Kumar Bose, for the 
tioner. 
Judgment._This j is a Rule to show 
cause why an order under section 145, 
Criminal Procedure Code, should not be set 
aside and the proceedings continued in order 
that the petitioner may be heard under sub- 
section (5) of that section. The petitioner 
swears that he is interested in the land in 
dispute as a tenant of a part of the property 
in dispute. There is nothing to show that 
this is not the case, although the Magistrate 
considered that his application to be made a 
party was a mere device on his part acting 
aga creature of the first party. The peti- 
tioner seems to give reasons for supposing 
‘that this may not be true, and we cqnsider 
that he should be allowed to show that 
there is no dispute under paragraph 5 of 
the section. 
No one appearing a show cause we make 
the Rule absolute, and order accordingly in 
terms of the Rule. 


Peti- 


Rule made absolute, 





(g. 0o. 110. L. J. 417; 37 ©. 831.) 
CALCUTTA HIGH COURT. 
” ORTMINAL Ruvision No. 1453 or 1909. 
. January 26, 1910. 
Present: —Mr. J RR Stephen and 
Mr. Justice Carndnff. 


~ --O0, T. AMBLER—First PARTY— PETITIONER 


LEFSuUR 
SHAH SOMI AHMED—Szeconp Parry— 


~. OPPOSITE PARTY. 

< CGrvninal Procedure Code (Act V of 1898), s 148— 
‘Bengal Survey Act (V B. O. of 1875), s. 41—-Competent 
Court—Ordey of survey authorities tantamount to decree 
of Ciml Court. 

| Some land was atiached by a Magistrate under 
section 146 of tho Oriminal Procedure Code. Sub. 
sequently the petitioner obtained an order in his 
favour from the survey authorities under section 41 
of the Bengal Survey Act. He then applied to have 
the attachment released in his favour: 

Held, that he is entitled to have the land released 
Sbeanse the order of the the survey authorities under 
the Survey Act, is a determination by a competent 
Court of the righte of the person entitled to tho 
land, and the order has the force ofan ordor of any 
‘Oivil Court. 

Rule against the order of the District 


Magistrate of Morghyr, dated Angust 91, 1909, 


BE l 
PROMOTHA NATH MITRA Y. RAKHAL DAS ADDY. 


Mr. P. L. Roy, and Baba Nares Ohamira 
Sinha, for tlie Petitioner. _ : : 
Judgment.—lIn this case the land 
was attached by the Magistrate under section 


the patitioner obtained an order in his favour 
from the hands.of the survey authorities 
under section 41 of' the Bengal Survey Act. 
He ‘now applies to have’ the attachment 
released in his favour and ‘he is entitled to 
have ib so released because the order of the 
Collector under the Act is a determination by 


`n competent Oourt of the rights of the person 


= 


entitled to the land. [tis alsa a determina- 
tion of the rights of the parties to the 


original dispute, since the two partiesin the -- 


original dispute were also both before the 
Sarvey Court.’ An order has also baen made 
under the Bengal Tenancy Act, the effect of 
which, we need not notice, asthe orler ander 
the Survey Act has the force of an order of 
any Civil Court. | 

The Rale; therefore, is.mvis absolute ant. 
the order in qnəstion is set aside and the 
attachmant must ba released in favour of the 
petitioner. 


w 
4 


Rule made absolute, 





(£ a. 1L 0. L. J. 420.) : 
CALCUTTA HIGH COURT. 
Civit, Runes Nos. 3893 to 3896 or 1909. 
` January 17, 1910. , 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
PROMOTHA NATH MITRA—Patitionge 
versus : 
RAKHAL DAS ADDY AND ANOTHER —- 


Opposite PARTY. ; 
Land Acquisition Act (I of 1894), 8 53 —Party, addi- 


` tron of --Ovvil Procedure Code (Act V of 1908), s. 115, 


O. I, r..10—-Purchaser of property acquired at revenne 

sale—Revision, power of High Court in—Actiny illegally 

and with material irregularity in exercise of juris- 

diction. - | l 

: Certain property while the subject of a land acqnisi-< 
tion proceeding, was sold for arrears of Governmont 

revenue. The Collector made his award and then 

the salo was confirmed. Subsequently, at the instanoe- 
of the original owner,a reference was mdde to the, 
Civil Court by the Collector on a question of apportion: 

ment. -The purchasor then applied to the Oivil Court 

to be added as a party but his prayer was rejected: 

Held, that in so far as tho potitionor claims to be 

n purchaser ot aale of arrears of revenne and as guch 

purchaser sets up a title superior to thas of the 

‘defaniter, he is tobe regarded ag a atrangor to the 

proceedings, and his special rights, if any, must be 


” 


+- 
r - = 
= ~ 
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asserted in a separate suit; but that he should be 


” 


allowed to urge such grounds which would be open . 


to the origmal owner to urge in this proceeding. 
Abu Bikey v. Peary Mohan Mukerjee, 31 G. 451, 


_Gobinda Kumar v. Debendra Kumur, 19 O. W. N. 98, 


Muhammad Safi 7. Haran Chandra, 12 C. W. N. 985, 
and Prabal, Chandra v. Raja Peary Mohun, 12 C. W. N. 
937. distinguished. : ; 
If nn order improperly refusing to add a person as 
a party toa suit ia made by the- lower Ooart, the 
High Oourt is competent to interfere, ag the order of 
the lower Court has beon madein the exercise of 
its jurisdiction illegally and with material irrégularity.. 
Khettramoni v Shyama Churn, 21 © 589, followed. 
Rabbaba v. Noorjehan, 180, 90, ‘distinguished. 
Rules against the orders of the Special Land 
Acquisition Judge of 24-Pergannabs, dated 
October 6, 1909. | 4 
Babu Dwarka Nath- Mitter (for Babu 
Narendar Chandra Bose), for the Petitioner. 
Babus Mahendar Nath Roy and , Krishan 
Prosad Sarvadhicary,.for the Opposite Party. 
Judgment.—wWe are invited in this 


-Rule to set aside an order-made under 


Order I, Rule 10, clause (3), of the Code of 
Civil Procedare, read with section .53 of the. 
Land Acquisition Act, by which the, name of 
the petitioner was directed- to be struck out 
onthe ground that he had -been impréperly 
joined asa party tos Land Acquisition pro- 


‘ceeding pending in the Court below. ` 


- It appears that onthe 26th May 1906, the 
usual declaration was made under the Act 


a 


for the acquisition of the disputed property. . 


Notices under sestions 9 and 10 were served 


‘ on the lst September following. In.the pro- 


- 


ceedings before the Collector, the parties at 
the beginning were the petitioner Manmatha 


Nath Mitter and the opposite party Rakhal © 


Das Addy. On the 23rd-September 1908, the 
estate which comprises the disputed property, 
was sold for arrears of revenue and was 


-purchased by the petitioner Promotho Nath. 


Mitter., On the 17th October 1903, Promotho 
Nath applied to the Collector tostay proceed- 
ings till the confirmation of the revenue sale, 


W 
` 


Two days later, this application was rejected, - 


and on the 80th October 1908, the Collector 
made his award, by which. the whole com- 
pensation moncy was given to Rakhal Das, 
who had-set up a lakheraj title: to the pro- 
perty. On the 10th November 1908, posses- 
‘sion of- the acquired property was taken by 
Government under section 16 ‘of the Land 
Acquisition Act, and from that date the title 


vested in Govérnment. On the 18th No- - 
vember, Manmathu Nath applied to the Collec. | 


tor to make a reference to the Civil Court 


- 
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both on the ground that the property had 
been under-valned and the compensation had 
“baen erroneously awarded to the alleged 
: Iakherajdar. Oa-the -7th Dacembar 1903, 
~ Rakhal Das made a similar application on 
the sole ground that the property had baeu 
under-valued. On the 6th January 1909, 
Manmatha Nath withdrew his objection to 
the valuation of the proparty, and on the 
2lst January following, the Collector made 
a reference to theCivil Court. Moanwhile, on 
the llth January 1909, the revenue sale had 
been confirmed under section 23 0f Act XI of 
1859, whereupon the, title vested -in the 
purchaser Promotho Nath with effect from 
. the date of default, that is, the 29th Juana 
1908. Promotho Nath had not applied to the 
Collector to make any reference, bub on the 
23rd March 190? while the reference made at 
the instance of Manmatha Nath was pending 
before-the Special Judge, he was added as a 
party to the proceeding upon his application. 
- This order apparently was. made ex parte. 
Subsequently, ‘on the 7th August; Rakhal 
' Das applied to the Court fora re-consideration 
ofthe order in question, and on the 19th 
August, the Special Judge recorded the 
following order: .. 
- “TF do not think that my predecessor ‘ought 
`~ to have added Promotho Nath Mitter as a 
“party, unless all the parties have given their 
consent; nor do I think that he would have 
done so had he heard- the pleaders for the 
parties other than Kumar Manmatha Nath 
Mitter and Roy’Promotho Nath Mitter. As, 


- 


however, the name of Roy Promotha Nath’ 


Mitter has been added, I shall allow it to 
„~ remain. Babas his name is not mentioned 
in the reference made to this Court by the 
. Special Land Acquisition Oollector, I shall 
neither frame nor decide any issue between 
' him andany party to the proceedings that 
would not have arisen had his name not been 
added as a party, and any money that may 
-be found due to Kumar Manmatha Nath 


Mitter will be paid to him and Roy Promotho ~ 


Nath Mitter jointly as contemplated by my 


predecessor, unless, of course, all the parties © 


interested agree to compromise the matter.” 
_ . Later on, onthe 29th September, apparent- 
ly without any application by the parties, 
the Land Acquisition Judge decided to review 
‘his previous-order, and on the 6th October 


1909, decided: that Promotho Nath ought not. 


to remain. a party to the proceeding. No 


- 
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reasons were assigned in the order in support 
of the action thus taken; and the sole ques- 


tion Lu controversy babwoen the parties in 


this Rule is, whether that order ought to ba 


_ maintained. 


In support of the Rule; ib has been con- 
tended that Promotho Nath i3 entitled to be 


made a party to the proceeding, if not in his 


right as a pirchager at the revenue sale, at 


‘any rate,in his capacity as the representative- 


in-interest of Manmatha Nath. It has been 
argaed, on the other hand, on behalf of 
Rakhal Das, that Promotho Nath ought not 
to be made a party even asthe representative- 
in-interest of Manmatha, because the revenne 
sale, under which he claims title, was con- 
firmed before reference was made by the 
Collector to the Oivil Court, and he had thus 
ample opportunity to ask for a reference on 


his own behalf. It has farther been contended 


that even if he is added as a party, he should 
not be allowed to claim the position of a 
purchaser at a Revenue Sale. Finally, it has 
been suggested that if the order of the Land 
Acquisition Judge be regarded as erroneous, 


this Court onght not to interfere in the 


exercise of its revisional jurisdiction, in view 
of the decision in Rubbaba Khanum v. 
Noorjehan Begum (1). 

In support of the frst contention of the 
learned Vakil-for the opposite party, reliance 
has been placed upon the cases of Abn Bakar 
v. Peary Mohan Mukerjee (2), Gobinda Kumar 
Roy v. Debendra Kumar Roy (8), Muhammed 
Safi v. Haran Ohandra Mukerjee- (4) and 
Prabal Chandra Mukherjee v. Raja Peary 
Mohun Mukherjee (5). None of these cases, 
however, is directly in point, and the principle 
deducible from them has, in our opinion, no 
application to the circumstances ofthe present 
case, In the first of these cases, it was ruled 
that in a proceeding under the Land Acquisi- 
tion Act, a party who had raised no objec- 
tion to the apportionment of compensation as 
made by the Collector, must be taken to have 
accepted the award in that respect, and such 
a party who has not obtained a reference 
cannot invite the Civil Court to decide a 
question for the trial of which no -reference 
has been made. In that case, thera was a 
dispute. before the Collector about the appor- 
tionment of the compensation money between 

(1) 18 C. 90. (2) 840. 451, 


` (3) 12 0. W. N. 98. ~ (4) 120. W. N. 988, 
(5) 12 0, W. N. 987. - 
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the cemindar, his tenants, and the under- 
tenants. The tenants werc dissatisfied with 
the decision of the Collector and obtained a 
reference to the Civil Court. The zemindar 
_ then contended that the tenants had not only 
“no grievance but had actually obtained more 


than what they were legitimately entitled to` 


get and that, therefore, the amount payable to 
them ought to be reduced. The Land Acquisi- 
tion - Court investigated into this matter and- 
increased the amount-of compensation paid to 
the zemindar. -On appeal to this Court, it was 
held that the proceeding was wholly irregular 
and that the zemindar who “was apparently 
satisfied with the order made by the Oollec- 
tor as he did not ask for a reference, could 
not, upon a reference made at the instance 
of the tenant, obtain a reversal or modifica- 
tion of the order of the Collector in so far us 
it was in favour of-the tenant. The principle 
which underlies this case has obvionsly :no 
application to the case before us. In the 
second case upon which reliance is placed, it 
was ruled that where the -reference to the 
Civil Court related to a dispute about” the 
apportionment of compensation between two 
parties A and B, the Special Judge was not 
competent to join as parties to the proceeding 
Cand D and thas examine questions. not in- 
claded in the reference by the Collector. To 
the same effect arethe two othercases to which 
reference has been made by-thelearned Vakil 
for the opposite party. The principle which 
underlies these cases is that the Civil Court is 
restricted to an examination of the question 
‘which has beer referred by the Collector for 
decision, and that the scope of the enquiry 


cannot be enlarged at the instance of parties” 


who have not obtained any order of reference. 
. In the case before us, the position is entirely 


different. Here the Ta Ak was obtained : 


atthe instance of Manmatha Nath. At the 
time’he made the application for a reference, 
he was still-the owner of the property, because 
the Revenue sale had, not been confirmed : 
and as proceedings were pending in the 
‘Revenue Court for reversal of the sale, it 
was still a matter of uncertainty whether.the 
sale would bg ultimately confirmed. No doubt, 
the sale was confirmed before: the order of 
: referénce wag actually made by the Collector: 
bat it has not been suggested that this ` 
circumstance does, in any way, invalidate the 
reference made-by theCollectoratthe instance - 
‘of Manmatha Nath Mitter, It is reasonably 
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plain thab'as soon as, the revenue sale was- 


confirmed, title vested in the auction-pur- 
chaser with offect from the date of default, 
and although as such purchaser, he acquired a 
higher status than that of the defaulting 
- owner, yet he was free to take up the position 


of a mere representative- in- interest of such’ 


defaniter. If he chooses — to take up that 
position, there ia no conceivable reason why 
-he should not be added as a party to the 
proceedings. If ‘he is not made a party tothe 
proceedings, it is not improbable that the 
reference may lapse for want of active pro- 
secution, because after the sale has been con- 
firmed, and Manmatha Nath has ceased to 
have any subsisting ifferest i in the. property 
acquired, he may not care to support the 
reference made at his instance, by the Colleé- 
tor. We must, therefore, hold that the learned 
Special Taun was in error in holding that 


_ the petitioner ought not to continue to be a 


Party to the proceedings. 

. The second question which requires con- 
po ee is, as to the precise scope of the 
enquiry to: be held at the instance of the 
petitioner when he is added asa party to the 
proceedings. It has been argued on behalf of 
the opposite party that if the petitioner. is 


brought on the record as the representative- `. 


in-interest of Manmatha Nath, he ought not 
to be allowed to urge any ground not open to 
Manmatha Nath himself. On the other hand, 
it has been contended on behalf of the pai 


tioner that once he is made a party he ought, 


to be allowed to urge every ground that is 
open to him in his capacity as a purchaser at 


a sale for arrears of revenue. In our- opinion, 


this contention is not well-founded. The 


cases to which reference has been made, 


show that a person, whois a stranger to all 
the parties to the reference, should not be 
made aparty.to the proceeding. Tn so far, 
as the petitioner claims to be a purchaser at 
‘a sale for arrears of revenue‘and as such 
purchaser sets up a title superior to that of 
the defaulter, he may properly. be regarded 
. asa stranger to the proceedings. No ground, 
therefore, should be allowed to be urged by 
him aan would nothave been equally open 
‘to Manmatha. Ithas been suggested, how- 
ever, by the learned Vakil for the, petitioner 


“that the result of this view would be that in - 


‘the event of possible defeat in the present 
proceedings, he would be driven to a separate 
suit to establish his. rights as & Burhan at 
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arevenue ‘sale. ` That may, no doubt, be a 
possible contingency; but, in our opinion, that 
consideration‘ought not to induce us to order 
that he shonld be joined as a party to 
the proceedings i in his character as the repre- 
sentative-in-interest of Manmatha and then’ 
to allow him to urge grounds which would 
not have been open to the person whose 
: interest he claims to have acquired. Besides 
it is obvious that the rights of the petitioner 
would not be prejudiced in any way, for 
sections 18,'21 and 31 of the Land Acquisition 
Act show that the petitioner would be 
entitled in a separate-suit to-assert his rights 
as an auction-porchaser. Of these, section 


~~ 
r 


18 provides for a reference for apportionment - 


of the compensation, while section 21 lays 
down that the scope of the inquiry in. every 
such proceeding shall be restricted to a con- 
sideration of the interests of the persons 
affected by the objection: and the third 
proviso to clause (2) of section $1 states 
that nothing herein “contained shall affect 
éxpressly the liability of any person who re- 
Geives the whole or any part of any com- 
pensation awarded. under this Act, 
to pay the same to the .person lawfully 
entitled thereto.” Here the petitioner has’ 
obviously a two- fold capacity. As a repre- 
sentative of Manmatha Nath, even though 
his benamdar, as faintly sueneated by the 
opposite party, he would be entitled to urge 
every ground open to Manmatha Nath, him- 
self. Butin a higher capacity, aa AS & 
purchaser ata sale for arrears of revenue, if 
he is not the benamdar of Manmatha Nath, 
‘he would be entitled to assert more extensive 
rights. There is no reason, therefore, why 
he should not have a regular snit open 
to him for assertion of his right as revenue- 
gale purchaser. The second contention of 
the opposite party must, therefore, prevail. 
The third point which requires consideration 
-is-as to.the competency of tbis, Court to set 
aside the order of the Court below in the 
axercise of its revisional jurisdiction. 
It has been suggested that in the case of 
` Rabbaba Khonum v. Noorjehan Begum (1), 
it was ruled by this Court that when an order 
has been made by a subordinate Court strik- 
ing out the name of ‘a person from the record 
as having been im properly joined, the case 
does not fall within the scope of section 622 
of the Code of 1882. An examination of the 
judgment in that case, however, 
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that no such comprehensive proposition was 


intended to be laid down ~. On the other hand, 
it is clear from the case of Khetttramont Dasi 
v Shyama Churn Kundu (6), that if an order 
of this description has been improperly made, 
interfere. 
In our opinion, there can be no reasonable 
doubt that in the present instance the 
learned Judge has acted in the exercise of 


his jvrisdiction illegally and with material 


irregularity so as to justify and necessitate 
the interference of this Court. 

The result, therefore, is that this Rule 
must be made absolute and the order of the 
Special Jndge made on the 6th October 1908, 
set aside. Thé effect will be that the namo 
of the petitioner will be restored as that of a 
party to the proceedings. The petitioner 
is entitled to the costs of this Rule. We 
assess the hearing fee at two gold mohurs. 

' It is conceded that this order will apply to 
the three other Rules (Nos. 3894, 3895, 3896 
of 1909) which will, therefore, be made ab- 
solute, with costs; but the hearing fee in each 
of these cases will be assessed at one gold 
mohur. 


Rules made absolute. 
(6) 21 0, 539. 


* 


(s.c. 110.L J 426.) 
CALCUTTA HIGH COURT. 
Civin Rere No. 3552 or 1909. 

February 11, 1910. 

Present: —Mr. J ae Mookerjee and 
Mr. Justice Tennon. 
DWARKA NATH SEN— PETITIONER 

i v6rsus 
_ KISORI LAL GOSAIN AND ANOTHER— 
OPPOSITE PARTY. 

Civil Procedure Code (Act F of 1908), 8. 115, 0. T, 
R. 8—-Party, addition of—Ejectment -eu:t—Ts anefer en 
from tenant—Holding not transferable—Old tenant’ 
allegation that transfer is really mortgage and that he i» 
stillin possession—Improper refusal to add party- 
Interference by High Court in revision—“‘Acted illegally 
or with material irregularity”. 

‘ K, a landlord, brought an action against N on the 
allegation that D was a tenant under K, that D had 
transferred the holding which was not transferable 
to N and that K was entitled to recover possession. 

D the old tenant applied to be added a party defend- 
ant on the ‘allegation that the deed of conveyance 
WAS really one of mortgage and that be himself was 
siill in possession. This application waa refused: 

Held, that D should have been made n party defend- 
ant in order to avoid multiplicity of litigation. 
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Heid further, that the phrace ‘actcd illegally o 
with material irregularity” is not limited to cases’ of 
rocedure only, but inclides cases of decisions vitiated 
= an error so gross and palpable as to lead to grave 
and manifest injustice. . 
Bhagwan Ramanuj v. Khetter Mani, 1 C. W. N. 617, 
Mathura Nath v. Umes Chandra, 10. W. N. 626 and 


Raghu Nath v. Rai Ohatraput, 10. W. N. 683, followed. | 


.- It is competent to the High Oourt to interfere under 
section 115 of the Civil Procedure Code with orders 
granting or refusing application for adding parties. 
Promotho Nath v. Rakhal Das, 110 L. J. 420,8 Ind. 
Cas. 546, followed. 


_ Rule against the order of the Sub-Judge of 
_ 24-Pergannahs, dated July 21, 1909. 
` Babus Sailendra Nath. Palit and Bijoy 
. Kumar Bhattachargi, for the Petitioner. | 
Babu Srb Chandra Palit, for the Opposite 
Party. 


Judgment.—wWe are invited in this 


Rule toreverse an order of the Court below : 
“by which an application of the petitioner to . 


be made a party defendant to an action in 
ejectment has been rejected. The opposite 
- party Kisory Lal Goswami commenced this 
action against Nripendra Lal Mitter on the 
allegation that the present petitioner Dwarka 


‘Nath Sen was a tenant cfa holding under ~ 


him, that’ -on the 18th December, 
1908, Dwarka Nath had transferred the 


-holding to Nripendra, that the tenancy 
was non transferable, that consequently 
the: purchaser had acquired no valid 


title and the plaintiff was entitled to recover 
possession. The defendant Nripendra resist- 
ed the claim principally on the -ground 
that his vendor possessed a mourasi mokarrari 
transferable right in the land. On the 2lst 
-= July 1909, the petitioner Dwarka Nath, the 

transferor, appliedtothe Subordinate Judge 
to be added as a party defendant to- the snit. 
He alleged that although the ‘dced executed 


by him was in form a conveyance, the transac- 


tion was in reality a mortgage, and ihat he 
himself was in possession as before in spite 
of the transfer. In support of this allegation, 
` he produced’a document purporting to be an 
agreement by the transferee, to re-transfer 
the ‘property to the transferor upon payment 
_ by the latter of the principal sum with interest 


within a specified pericd. -This document was - 


-not stamped; it was accordingly impounded 
and: penalty thereon was levied. The Subordi- 
nate Judge, however, 1 efused toadmit the docu- 
ment in evidence on the ground of: want. of 


registration, He then held that there jas 


- 
— 
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<: @ party defendant, 


_ defendart to the anit. 


- @ decree behind the back of the 


Fi 
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nothing to show that what purported to be 


- on the face of it a conveyance, was in reality a 


conditional sale. Tu this view. he dismissed 
the application Uf the petitioner to be made 
The propriety of this 
„order has now been assailed on the grounds- 
that the Subordinate Judge bas -erred in the 
view hë has taken as to-the admissibility ~ 
of the deed for re-transfer of the property, 
thatthe petitioner is a proper party to the 
suit, and that to avoid multiplicity of litiga-— 
_tions he oughtto be added as .a defendant. 
On behkalf.of the plaintiff opposite party- the 
order has been supported on the ground that 


- the matter is onè in the diseretion of the 


Court below, that the petitioner cannot be add-" 
ed as a defendant when the.plaintiff objects to 
_ his presence in the suit, and that in any view © 
it is.not competent to this Court to- interfere 
‘in the exercise of its revisional-jurisdiction. 
There is noroom for reasonable doubt that 
the petitioner may properly be added as a 
Under. Order I, Rule 
3, ofthe Code of 1808, all persons may be joined 
as defendants against whom any right to 
relief in respect of, or arising out of, the same 
act or transaction or series of acts or transac- 


, tions; is alleged to exist, whether jointly or. 


severally or in ike alternative where if 
‘separate suits were brought against such 
persons any common question of law or fact 
would arise. In the case before us, it is ob- 
vions that if the agreement for re-transfer is 
‘genuine and if the allegation of the petitioner | 
is true, that he.is still in possession. 
in spite of the mortgage by conditional sale, > 
the whole matter in controversy ought 
to be, and may, indeed conveniently, be de- 
termined in one snit.- If the plaintiff obtains 
peti- 
tioner, another litigation between them will 
_be inevitable; possibly, there may be two pro- 
‘ceedings, one under O. XAT, R. 97 (resistance 
to delivery of possession to decree-holder) 
and another a regular title suit. The ques- 
tion to be determined in: such proceedings 
will relate to the nature of the tenancy, the 
‘present possession of the property and the`` 
effect of the transfer by the original 
tenant, It has not been disputed, and, in our 
opinion, it cannot be‘ disputed that the view 
“of the Subordinate Judge as to tbe. admis- 
sibility in-evidence of the agreement for 
re-transfer iş erroneous; it is not are- 
conveyance, byt is merely an agreement ' 
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for that purpose and consequently does ‘not 
require registration. We must hold, there- 
fore, that the petitioner is a proper party. The 
question remains, whether le can be joined 
as a defendant although the plaintiff objects 
to or does not desire the joinder. Now, as ex- 
plained in the case of Monégomery v. Foy (1), 

the Court has the power to add a person as < 
defendant even though the plaintiff objects 
to such joinder. No doubt, as observed in 
McCheane -v. Gyles (2) the Court does not, 

except in special circumstances, force a 
_ defendant upon a plaintiff. The test to be 
applied is, whether the party sought to be 
‘added ought to have been joined or whether 
his presence before the Court is necessary in 
order to enable the Coart effectually and 
completely to adjudicate upon and settle all 
the questions involved in the cause or matter. 
No doubt under Q. I, R. 10, sub-rule 2, of the 
Code only provides that the 
any stage of the proceedings, make the order, 

but as Sir George Jessel put it in Wilson v. 
Church (3), it would be absurd to say that 
the Court may do so, if it didnot mean thas 
it was the duty of the Judge to do so, if the 
proceedings „were in such a state that the 
party could properly be added. - The power 


is discretionary, but the discretion ‘is judicial © 


and uot arbitrary., Jb is widely exercised, 


even though the addition of new parties may- 


add new is3nes and new evidencé. The 
object of the Legislature is to “avoid 
multiplicity of suits, and to ensure that the 
dispute may be finally determined at the same 
time in the presence of. all the parties 
interested without the delay and expense of 
several actions and trials. If the plaintiff 
oould show that serious embarrassment or 
inconvenience would be cansed to him by the 
addition of the defendant, the Court would 
be very reluctant to force an additional 
defendant -into hia suit. No auch considera- 


the present case. We hold, therefore, that 
the Subordinate Judge ought to have added 
the petitioner asa defendant to the suit. 

It has been strenuously: ‘contended, however, 
that this Court has no jurisdiction to interfere 
‘and revise the order of the Court below In 


(1) (1895) 2 Q. B 321; 65 L. J Q. B. 18; 14 R. 575; 


“43.L. T. 12; 43 W. R. 691; 8 Asp M. O. 38. 


(2) (1903) 1 Ch. 911, 71 L. J. Ch. sie ats R. 387; - 
86 L. T, 217. 


(3) (1878) 9 Oh. D. 5 


Court may, at - wa 
-Ramann) Das v. 


89 L, T. 413; 86 w. R, 675. 


aad 


v 


support of this view, reliance has baen placed 


‘upon the case of Amir Hassan Khan v. Shea 


Baksh Singh (4). The decision of the 
Judicial Committee, however. is clearly dis- 
tingaishable. As pdinted ont by Stanley, 
C. J., in O. Ross Alston v. Pitambar (5) that 
decision is an authority for the proposition 
that the words “acted illegally or with 
material irregularity”’.da not comprehend a 
case ofa decision attacked merely on the 
ground that ib is erroneous in law,-—in that 
particalar case, an erroneous decision upon 
a quéstion of res judicata, The judgment of 
the Judicial Committee, however, does not 
furnish any test for determining under what 
circumstances a Court may ba sitd to have 
acted illegally or with material irregularity, 
nor.is any general principle deductible from 
the numerous cases in the reports, which are 
by no means easy to reconcile. One prin- 
ciple was recogniaed in the cases of Bhagwan 
Khetter Mont Dus (6), 
Mathura Nath Sarkar v. Umes Chandra Sarkar 
(7) and Raghu Nath v. Rai Ohatraput (8), 
namely, that the phrase acted illegally or with 
material irregularity” is not limited to cases 
of procedure only, but includes cases of deci- 
sions vitiated by an error so gross aud palp- 
able as to lead to grave and manifest injustice. 
The doctrine thus enunciated, however, ob- 


_ viously leaves much room for divergence of 
,judicialopinion. This is well-illustrated by an 


oxamination of eases closely analogous in 
many respects to the one now before ua. Thus 
the Bombay High Court has interfered in 
the exercise of its revisional jurisdiction with 
an erroneous judgment based on evidence 
inadmissible in law [Olhenbas pi v. Lakshman 
Ramchandra (9)], as also a judgment given 
after improper exclusion of evidence legally 
admissible. Fatehchand Harchand vw. Kisan 
(5). In this Court, on the other hand, two 


“. learned Judges ofa Division Bench wera 
tion obviously arises in-the circumstances of” 


divided in ‘opinion upon the question of the 
jurisdiction of this Court to interfere with 
a judgment given after erroneous exclusion 
of evidence. Hnat Mondal v. Baloram Dey 
(11) A different view was, however, taken 


(4) 110 6; HI A. 237 
(5) 25 A 509 at p 523. 
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in Mewa Lal v. Kumerjt (12). Again in the 
case of Rabbaba Khanum v. Nooryehan Begum 
(18), this Court refused to interfere with an 
order dismissing an application by a person 
to be made a party to a pending suit. On the 
other hand, in Khetira Mont Dasi v. Shyama 
Churn Kundu (14), the decision last men- 
tioned was regarded as based upon the special 
facts of that case, and the Court actually 
interfered and directed a party to be added to 
the proceedings. A similar view was adopted 
inthe case of Promoth Nath Altra v. Rakhal 
Das Addy (15). We are, therefore, not 
prepared to adopt as sound the broad pro- 
position put forward by the plaintiff opposite 
party that itis not competent to this Court 
to interfere under section 115 of the Code of 
1908 with orders granting or refusing ap- 
plications for adding parties. We may fur- 
ther point out that in the case of Jndooputtee 
Chatterjee v. Chunder Kant Bhuttacharjee (16), 
this Court set aside an order of similar 
description under section 15 of the Charter 


CHHEDILAL SAHA. 


Act. In the case before us, there can be no, 


question that if the order of the Court below 
which is based on manifestly erroneous 
grounds, is allowed to stand, the inevitable 
result would be a needless multiplicity of 
suits and possible injustice to the petitioner. 

The result, therefore, is that this Rule is 
made absolute and the order of the Court 
below discharged. We - direct that the 
petitioner be added as a party defendant and 
that if necessary the plaint be amended under 
Order I, Rule 10 (4). The costs of this Rule 
will be costs in the cause. We assess the 
ans fee’at two gold mohurs. 


Rule made absolute. 
: (12) 100. L. J. 38,13 C. W. N. 797; 2 Ind. Cas. 948. 
a (18) 18 O, 90. 
i 21 0. 539. 
16) 11 ©. L J 420, 6 Ind Ons 546. 
| (16) 9 W. R, 309. 





“(5 c. 11 0. L J. 481) 
CALCUTTA HIGH COURT. 
Civit Rove No. 253 or 1910. 
February 11, 1910. _ 
| Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
BAL GOBINDRAM BHAKAT-—-PLAINTIHE 
— PETITIONER 
~ CErsus 
CHHEDILAL SAHA—Derexpant— ` 


Orrosite PARTY. 
Civil Procedure Code (Act V of 1808), O. XX, R. 11 
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a grain business. 


[1910 


—Decree—Instalinents—Discretion—Defendant kard 


pressed. 

The discretion vested in the Court under Q. XX, 
R.11,is a judicial discretion and cannot be arbitrarily 
exercised 

The fact that the defendant was hard pressed is 
by itself ordinarily not sufficient reason to justify a 
decree for instalments spread over several years. 

Binda v. Mado, 2 A. 129, followed. 


- Rule against the decree of the Small Cause 
Court Judge of Murshidabad, dated November 
19, 1909. 

Babu Sarat Ohandra Ghosh, for the Peti- 


tioner. 


Judgment. —We ae invited in this 
Rule to -modify an instalment decree mado 
under O. XX, Rule 11, of the Civil Procedure 
Code of 1908 by the Small Cause Court 
Judge of Murshibabad. The suit was for 
recovery of money due on an account-book 
for price of articles purchased by the defend- 
ant from the firm of the plaintiff. The 
transactions took placefrom time to time, the 
last of the series on the 20th July 1908, 
which the plaintiff alleged to be the date of his 
cause of action. The suit was instituted on 
the 20th September 1909. The claim was 
for Rs. 420-3-6, as principal sum and damages 
Rs. 9-12-6. The defendant admitted the 
claim, but pleaded inability to pay within one 
year as his properties had been destroyed 
by fire; in cross-examination he admitted, 
however, that he had his homestead, several 
bullocks and carts with which he carried on 
The Small Canse Court 
Judge made a decree for the claim and costs 
and directed the amount to be paid in 
monthly instalments of Rs. 15 from the end 
of the then current Bengali month, Aghran 
1316, interest to run at the rate of 6 percent. 
perannum till the whole amonnt dae was paid 
off. He further directed that upon failure of 
defendant to pay one instalment, the entire’ 
judgment-debt would be recoverable. It hag 
been contended before us that there are no 
good grounds for the indulgence shown to the 
defendant. In our opinion, this contention 
is well-founded. As the total amount decreed 
exceeds Ra. 474, with interest, the instal- 
ments would cover a period of about three 
years. The Small Oause Court Judge does 
not assign any reason in support of such a 
decree. The discretion vested in the. Court 
under Order XX, Rule 11, is a judicial discre- 
tion and cannot be arbitrarily exercised, as 
indicated in {numerous decisions upon the 


Fol. VII, 
BURESH OHANDRA V, NESA BIBI, 


corresponding sections of previous Codes. 
| Mohessur Buksh Sings v. Jhubboo Ohowdhry 
CL), Subatollah v. Thomson (2), Ram Gopal 
v. Ram Tanoo (8)]. Besides, the fact 
-that -the defendant was hard-pressed- is 
by itself ordinarily not sufficient reason 
to justify a decree for instalments spread 
over several years. Binda Prasad v. Madho 
Prasad (4). The Rule is, therefore, made 
ebsolate with costs, und the decree, in so far 
‘as it entitles the defendant to pay the judg: 
ment-debtin monthly instalments is set aside. 
The decree-holder will be entitled to take out 
‘execution’ of the decree forthwith. We 
„assess the henring feo in this Court at one 
“gold mohur. ` i 


Rule made absolute. - - 


(1) (1888) 3 Hay 6S. . 
(2) (1862) 2 Hydo 98. 

. (8) 6 W. B. 89. 

- (4) 2 A. 129. 
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z (a. ¢ 110. L. J. 438) 
CALCUTTA HIGH COURT. 
l Cıym Roure No. 4508 or 1909. 
; ; February 21, 1910. 
Present: — Mr. Justice Mookerjee and 
: Mr. Justice Teunon: 
SURESH CHANDRA MOOKERJI— 
a DEFENDANT---PRTITIONER ` 


VOTRUS 
rimati NESA BIBI — PLAINTIPP—OPPOSTTE 


PARTY. 
“Specific Relief Act (I of 1877), 5. 9—Bengal Tenancy 
Act (VII of 1885), » 87—Death of tenant—Possession 
taken by landlord under s. 87—Entry of landlord 
“not in due course of law, 3 
‘ Section 87 of tho Bongal Tenancy Act deals with 
‘the case of voluntary abandonment by a raiyat of his 
holding; if has no application to the case of a vacanoy 
caused by the death of a raiyat. 
‘ Therefore, the landlord-is not entitled to take 
proceedings ūndòr section 87 on the ground that his 
recorded tenant had died and he is ‘consequently not 
. protected, sole i : 
. ‘The landlord who proceeds under section 87 takes 
possession at his own risk and on his own responsi- 
‘bility. Therefore, if às a matter of fact there has 
been.no abandonment by the tenant so as to justify 


_ a re-entry by the landlord, the mere fact that. the ` 


“landlord has taken proceedings under section 87, does 
‘notmake his entry one in dve course of law within 
the meaning of section 9 of the Specific Relief Act. 


Rule against the ‘deoree of the Munsif of 
-Serampore, dated September 23, 1909. 

' Babu Shib Chandra Palit, forthe Petitioner. 
= Babas’ Umakali Mukerji and Kulawant 
` Kahay, for the Opposite Party. l 
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Judgment.—We are invited in this 
Rale to set aside a possessory decree made 
by the Court below under section 9 of the 
Specific Relief Act. The facts so faras we 
have been able to gather them from the 
records may be briefly stated. One Amir 
Sheik was the recorded tenant of the disputed 
land undor the petitioner as landlord. He 
died about the end of the year 1908. On the 
23rd January 19C9, the persons olaiming to 
be his legal representatives paid rant to the 
landlord on account of the holding. Sabse- 
quently under circumstances which have not 
been explained, the landlord took proceedings 
under section 87 of the Bengal Tenancy Act 
and occupied the holding, with the resnlt 
that the present opposite parties who claimed 
to be the heirs of the original tenant and 
were in actual occupation of the lands, were 
dispossessed. They then commenced this 
action for recovery of possession under section 
9 of the Specific Relief Act.. The landlord 
resisted the olaim on the ground that the 
plaintiffs had not been dispossessed otherwise 
than in due course of law. The Court of first 
instance overruled this contention and made 
a decree in favour of the pla‘ntiffs. On behalf 
of the first defendant-it has been argued in 
support of this Rule that as the landlord 
obtained possession under section 87 of the 
Bengal Tenancy Act, the plaintiffs must ba 
taken to have baen dispossessed in due conrse 
of law and that consequently they are not 
entitled to the benefit of section 9of the 
Specific Relief Act. In our opinion this epn- 
tention is obviously fallacious. Section 87 
deals with the case of voluntary abandonment 
by a raiyat of his holding; it has no applica- 
tion to the case ofa vacancy caused-by the 
death of a raiyat This is fairly clear from 
sub-sections (1) and (3) of the section. Sah- 
section (1) provides that if a raiyat volun- 
tarily abandons his residence without notice 
to the landlord and without arranging for 
payment of his rent as it falls due, and censes 
to cultivate his holding either by himself or 
by some other person, the landlord may enter 
on the holding and let ibt to another tenant 
or take it into cultivation himself. This clearly 
contemplates the case of a person who has 
voluntarily abandoned his holding. Sub 
section (3) provides that when a landlord 
entera under section 87, sub-section (1), the 
raiyat shall be entitled to institute a anit for 
recovery of possession of the land within a, 
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prescribed period. It is clear, therefore, that 
the landlord was not entitled in the case before 
ug to take proceedings under section 87 of the 
‘Bengal Tenancy Act on the ground that his re- 


`- eorded.tenant had died and he is consequently 


not protected. There is, however, another diff- 
culty equally formidable inthe way of the peti- 
tioner. Section 87 does not legalise an entry 
by the landlord, if-as a matter of fact the 


holding has not been abandoned. It is not the - 


service of notice under section 87 which termi- 
nates thetenancy, but rather’ the voluntary 


abandonment by the tenant coupled with acts - 
- judicata beteen defendan's, twohen-~Iasue of mived lay 


on the part of th’e landlord indicating that he 
-considers the tenancy at an end, Lal Mamud 
Mandal v. Arbullah Sheikh (1). The landlord 


who proceeds under section .87 takes posses- 


sion at his own risk and on his own respon- 

sibility. But if he adopts the procedure 
laid down in section 87, hesafeguards him- 
self to this extent that it ‘becomes obligatory 
upon the tenant to have a speedy determina- 
tion of the question; whether there. has been 
an abandonment or not, Rum Pershad Kaert 
_v. Jawahir Rai (2). It is manifest, there- 
fore, that if as a matter of fact there has been 
no abandonment by the tenant so as'to justify 
a re-entry by the landlord the mere fact that 
the Jandlord’ has taken proceedings under - 
section 87, does not make- his entry one in 


-due course of law, as it is made under colour 


‘of a provision of the law which-is -admittedly 
inapplicable. The ease before us, as found by 


the-Court below, is really not one of abandon- . 


ment: bunt of dispossersion,- and- the heirs of 
ihe-original tenant who have been ‘dispusses- 
red cannot be-said to have lost possession in 
due course of law simply because the landlord 
chose to take proceedings under section 8&7 of 
the Bengal. Tenancy Act. In this-view the 
decree made by the Court- below must ‘be 
affirmed and this Rule discharged with costs. 


We ASBCRS the hearing fee at two gold mohurs. | 


Rule discharged. 
(1) 1 C.W. N. 198. 
(2) 7C, L. J. 72; 12 0. W. N..899. - 
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. CALCUTTA HIGH COURT. 
Second Civin Apres No. 1910 or 1908. 
December 15, 1909. - 
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Present: 





Mr. J ustice ‘lennon. 
AGHORE NATH MUKERJEE AND OTHERS 
—DEFENDANTS— APPELLANTS" 


versus 
KAMINI fo oe ee eee aba 
Reg judicata—No issue framed—Estoppel operates as 


T4 


- [L910 


- 


regards esséntial findings— Rule against  re-agitating ` 


matters-—Party—Surt for construction ot Will—Represen- 
tatives of original trustees, necessary parties—Res 


and fact— Issue of pure law- Will—Construction-— 
Same words in different parts of Will—Intention of. 
testator— Meaniny of words, Court's duty to find—Trustee 
—Appointment— Poverty whetier ground of Gah ne 
Coats to come out of eatate, tohen. 


- Ifboth the parties toa suit invoke tho opinion of ` 


the Court upon a question, which was raised by the 
‘pleadings and argued, the conclusion cannot be 
supported that the judgment upon it was ultra vires, 
merely because ar -issue was not framed which 
strictly construed embraced the whole of-it. 

Surijmoney Dei v. Sadanund, J. A. Sup. Vol 219; 
12 B.L. R 804, 20 W: R. 877 and Mitma v. Fuzul Rub, 
13 M. 1. A. E73; 16 W. R. (P. C), 15, 6 B. L.R. 148; 
reforred to. 

An estoppel i 18 not confined to the judgment but 
extends to all facts involved init as necessary steps 


or ground-work: in other words, a Judgment operates ` 


by way of estoppel us regards all the findings which ” 


aro essential to sustain. the judgment. 
-The rule against re-agitating matters ' adjudicated 


- is subject generally to this restriction that however 


essential the establishment of particular ‘facts may 
ho to the soundness of a judicial decision, however, it 
may proceed on them as established, and however 
hinding and ~conclusive tho decision may, as to its 
immediate und direct object, be, those fatts are not 
nll necessarily established conclusively between. tho 
: parties, and, that either party may again litigate them 
for any other purpose as to which they may come in 


question, provided the immediate subject of the deci- - 
` gion be not attempted to be withdrawn from its 


‘operation soasto defeat its direct objeat. 

Baris v. Jackson, 67 R. R. 461 at p. 465; 1 Phillips 
382; 66 R. R. 457; 14 L. J. Oh. 488; 9 Jur. 609; (1842- 
45) L Y. and ©. co 401, followed. 

In a suit framed as one for construction of a Will, 
the representatives of all‘ the original trustees are 
neceseary parties and must be brought on the record. 


Srinibash Das v. Monmohint Dasi, 3 ©. L. J. 224 at” 


~- p. 228, followed. 

A person, who on being made ipni to a suit 
did not ask to be dismissed from it on the’ ground 
that as be disclaimed all present interest-in the estate 


raised the question of construction of the Will in that 
snit, is clearly bound by the decree. 


Collier y. ‘Walters, L. R. 17 Eq. 252 at p. 267; 


48 1, J Oh. 216,relied on. 
Where there is a conflict of interests amongst the 


de teen DES, and the adjudication upon their reapective , 


t 


~-he was not a necesgary party, bnt on the contrary , 
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claims is necessary to give relief to the plaintiff, 
and the final jaigm3nt -d3i2x33 tha real rights of 
the defendants inter se, the judgment is res judecata 
between the defendants. 

Giurdeo Singh v. Chandrika Singh, 86 C. 192; 1 Ind. 
Cas. 913; 60, L. J. 611 and Ghur Phekni v. Purma- 
shar, 5. C L. J. 653, followed. 

So far as an issue of mixed law and fact ia con- 
cerned, it ‘stands on the same footing as an issue of 
fact and a decision thereon operates as res judicata, 


Cases of construction of Wills fall within this 
- description 
Bishnu Priya v. Bhaba Sundori, 28 C. 318 and 


Koyyana v. Doosy, 29 M. 225; 16 M.L J. 186, followed. 

Bot so fer as the decision upon a pure iasne of law 
is concerned, tleo is apparently a divergence of 
judicial opinion as to whether it operates as res- 
judicata, - 

The same words in different parts of a Will should 
he given the samo meaning, unlogs there is some clear 
indication that the testator intended to use the words 
a second time ina restricted sense. 

Edyven v Archer, (1903) A. C. 879 at p. 884 
72 L J. P. 0.85,89 L T. 4,19 T.LR 581, followed. 

Although the cardinal rule in the construction of 
Wills is to give ‘effect to the intention of the testator, 
the duty of the Court is to disgover not what the 
testator meant, but what is the meaning of his .words; 

Abbott v. Middleton, T H.L. O 6% at p. 144; 11 Eng. 
Rep. 28; 21 Reav. 14; 28 L J. Ch. 110; 5 Jar. (x. 8) 


TIT, and Scale ¥ Rawlins, (1892}-A. O. '342 nt p. 344; 


61 L. J. Ch. 421; 66 L. T. 542, referred to. 

Those who claim under a Will aro bound by the 
expressed intention of the testator. . 

A trustee who deals with the trust oper for his 
own personal advantage. renders himself liable to bo 
removed. 

_ Ea parte Phelps, 9 Mod. 867; 83 Eng. Rep. 505, 
referred to. 

A man should not be appointed a trustee who is 
likely to misappropriate the trnat-money. 


In re-Barker’s Trust, (1875) 1 Ch. D. 48; 62 L. J. Ch. 


565; 48 L T. 673. and In re Adum’'s Trusts, (1876) 12 
Ch. D. 664; 57 L. T. 387; 35 W., R. 770, referred to.. 


: But poverty alone. is not a suficient gruund for 
exclusion from the office of trnstee. 

Where difficulty has been created and litigsition 
has been in a manner renderetl necessary by the act 
' of the testator, for instance, by reason of the 
ambiguity or inconsiatency in tho provisions of his 


Will, it is‘proper to direct that the costs of all partios 
should come ont of the estate. 


Charter :v. Charter, L: RB. TH. L 864 and Srinibash 
v. Monmohimi, 3 O. L. J. 224, referred to 


_Appeal from the decree of the District 
Judge of ,24-Pergannabs, dated April 27, 
190%, affirming that of the Sub-Judge of 24- 
Pergannahs,-dated December 9, 1907. . 

Dr. Rash Behary Ghose and Babus Umakali 
Mukerjee, Mohendra Nath Eoy and Monmotho 
Nath Mukerjee, for the Appellant. 

Babus Dwarka Nath Chakravarti, Nalini 
Ranjan Chatterjee and Satis Ohandra Mucker: 
jee, for the Respondents. 

Judgment, —The substantial a 
of law which arises in this appeal relates to 
ihe right of succession to the Office of 
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shebait of A private religious endowment 
created by the Will of one Ram Kamal 
executed on the 4th February 
1845. Ram Kamal died on the Ist August 
1845, and left a widow Baroda Sunderi, a 
danghter Kamini, and three brothers Ram 
Kumar Madhusudun and Chundra Mohun. 


Hia Will, which was addressed to his wife and 


his three brothers, authorised his three wives 


“to adopt n son in succession, provided for 


various legacies, and created a religious en- 
dowment of the residue for the maintenance of 


| the idol Gopal Jew consecrated by his mother. 


The four persons to whem the Will was ad- 


_dressed-were appointed shebaits, and so far 


as the devolution of the office of shebat? is 
concerned, the instrument contained the 
following provision: “On your death these 
responsibilities shall similarly devolve on 


_your heirs in the order of seniority, if they 


adhere to the ancient religion.” The truo 
meaningand legal effect of this provision 
is the subject of controversy between the 
parties to thia litigation. 


It appears that after the death of the tes- 
tator, the. endowment was managed by the 
trustees, til], upon the death of Ram Kumar 
and Chandra Mohan, the surviving trustees, 
Baroda Sunderiand Madhusudan, began to deni 
with the properties in contravention of the 
terms of the Will, and execution-creditors 
of the trustees attached part of the estate 
for the satisfaction of their personal 
debts. Under these circumstances, in 1863 
Ashutosh Mritonjoy and Aghore Nath the 
sons of Madhusudan, commenced, an action 
agninst their father, who had wasted the 
debulter properties, as also against the pur- 
chasers of different portions of the estate and 
the daughters of Ram Kamal and Deno Nath 
(a fourth brother who had predeceased Ram 
Kamal) and the widow of Ohandra Mohan, 
for constraction of the Will and for declara- 
tion of the trust created therenncer. The 
defendant Kamini,the daughter of the testator 
Ram Kamal, denied the genuineness of the 
Will, and further urged thatit did not create 
any valid endowment at all. On the l4th 


. March 1864, the Subordinate Judge decreed 


the suit, declared the Will to be gennine, and 
held that as there wag a valid religious en- 
dowment, the sale and attachment were nul! 
and void. On the 22nd November 1864. 
Kamini appealed to this Court against the 
decree of the Snbordinate Judge, and a 
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separate appeal was preferred by one of the | 


purchasers. On the 25th May 1865, a Divi- 


: sion Bench of this Court pronounced the Will” 


to be genuine and untainted by fraud, and 
affirmed the decreeof the Court of firat in- 
stance on the ground that there was a valid 


- religious trust and the alienation of any por- 


tion of the endowed properties was illegal. 
The estate, after this appears to have been 
managed in accordance: with the terms of the 


` Will till October 1879 when Madhusudan, the 


sole survivor of the original trustees, died. 
On the 6th May 1880; Kamini commenced 


< an action for constraction of the Will, for the 


Nath, the sons of Madhusudan. 
“September 1881, the 


determination of the nature and extent of the 


- interest of the idol Gopal ‘Jew in the estate 
. of the testator, for appointment of a suitable 


person as shebatt of the ‘endowed properties, 
for the administration and efficient manage- 
ment thereof, and for incidental reliefs. She 


joined as defendants to thesuit the represen- 


tatives of the different branches of the family 
including Ashutosh, Mritonjoy and Aghore 
On the 3rd 
Subordinate Judge 
made his decree, by which he found that the 
claim of the plaintiff for po “session of the 
estate of her father by right of inheritance 
was unfounded. He declared that the entire 
property of Ram Kamal had vested absolutely 


in the idol Gopal Jew and appointed Ashn-.- 


. tosh to act as shebaré in terms of the Will, 


x 


inasmuch as Damayanti, the widow of Ohan- 
dra Mohan, though senior in age and entitled . 
as the senior amvngst the heirs of the original 
trustees to a preferential right to the office, 
had declined to act. Kamini appealed to this 
Court and on the 15th September 1883, her 
appeal wasallowed. It was ruled by this 
Court that there was no valid” debutter ond 
that subject to the religious charge created: 
by the Will there was a devise of the surplus 


. proceeds for the benefit of the heirs of the 


testator himself and of his four brothers in 
equal shares. Kaminiwas dissatisfied with 
this decision and appealed to Her Majesty in 
Council. Ashutosh and the other defendants 
also obtained leave to cross-appeal with re- 
ference to the effect‘of the decision in the 
earlier suit of 1863. On the 3rd May 1888. 
the Judicial Committee dismissed the appeal 
of: Kamini and allowed the cross-appeal. 
Kamini v. Ashutosh (1). Their Lordships held 
that the question of the effect of theWill-and 
(1) 16 O. 108; 16 I. A. 159.. c 
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the natureof thedisporition made thereby ‘was 
res judicata. They farther held that Ashutosh - 
hada preferential title td the office ‘of shebatt 
on the ground that the effectof the Will was 
to constitute as snebatt the senior in age 
among the heirs of the original -shebatis and’ 
that as the actnal senior had disclaimed, the 
next senior in age was the proper shebatt. 
Shortly after this decision of the’ Jadicial 
Committee, Ashutosh who had been declared 
the lawful shebatt thereby, died on the: 23rd 
August 1888. Damayanti now laid claim 
to the office -of shebavt though she’ had 
previously retired infavourof Ashutosh. She 
„was resisted by Kamini and the other mem- | 
bers of the family including Aghore: Nath < 
and his brothers: Consequently, she com- 
menced an action in 1885 for construction of 
the Will, and for the appointment of herself 
as shebatt, or if the Court shonld decide 
against her claim, for the appointment of 
such person as-was entitled to, that office 
` under the Will’ Kamini who was one of the 
defendants, laid claim to the office as also - 
Aghore Nath. Upon this state of the plead- 
ings, an issue was raised as to which of the 
parties was most qualified for the post. On 
the 15th August 1889, the- Subordinate 
Judge held that as Damayanti had disclaimed’ 
the office of shabatt in the previous litigation, | 
she could not retract her renunciation, and as 
Kamini.was the next senior in age among the’ 
other heirs of the original shebatis, she was’ 
entitled to the office in preference to Aghore 
Nath. Damayanti then appealed to the. Dis- 
trict Judge who heldon the 16th April 1890 
that neither she nor Kamini was entitled to 
the office—-not the former, because though by 
reason of seniority in age she had the first 
claim, she was not a fitand proper person ior 
the office—and not the latter, because though 
as the néxt senior in age she had the next 
best claim to the office, she was disqualified 
by the attitude of hostility she had taken up 
against the trust and the improper dealings 
she had made with the endowed properties. 
In this view, the District. ‘Judge appointed 
Aghore Nath as the.next senior in age and 
qualifiedinevery way to hold theoffice. Kamini 
and’ Damayanti were both dissatisfied with 
-this decision and preferred separate appeals 
to this Court. _On the 31st August-1891, the 
appeal of Damayanti.was allowed, and that of’ 
Kamini dismissed. - Ib” was declared that 
ee as the ibe heir then ee ef 
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any of the original’ shebiits, was entitled t3 - 


the offic3, inSpite of her previous disclaimer, 
which. waa Hoe for all timo- but meraly in 
favour of Ashutosh péraonilly. Damayanti, 
| thus-appointed shedait discharged the duties 
‘of her office for a period of fourtesn years 
_ till her death on the 4th Ostober 1995. Dis- 
putes then broke, out between Kamin and 
Aghore Nath as to -their respactive rights 
to the office ‘of shebut, and on the 10th 
January 1903, Kamini commenced the pre- 
sont action agaist Aghore Nath for declara- 
-tion of her preferential right to the shebatt- 
ship. - The defendant resisted the action’ on 


the ground that-upon a trae construction of: 
. the Will, the plaintif had no title to the 


office, and thatin say view she was disquali- 
fied by reason of hèr paist conduct and present 
circumstances from holding the office of 
trastee. The plaintiff in reply urged that 
the question of the order of ‘saécassion to the 
offics of stedizt was res judicata and could 
not.b3 re-opanedin view of the decisions in 
the suits of 1889 and 1883. The Courts below 
have concurrently held that the question is res- 
judicita and that the plaintiff is quslified to 
hold the offise of srebat. In this view, a 
decree has, been made in favour of the plain- 
tiff which declares her right tothe office. of 
shebatt and entitles her to the possession of 
the debuétér properties in that character. 
The defendantA ghore Nath hasnowappealed 
to this Court and he has been joined in-the 
appeal by the other defendants, some of them 
members of the family, who haw made com- 
‘mon cause with him in contesting the claim 


‘of the-plaintiff to the office of shebait. The 
decision of the learned District - Judge 
has. been assailed substantially gn fout: 


grounds, namely, first, that the question of 


_ the title of the plaintiff to succeed to the office. 
of shebart in preferenca to the first defendant - 


‘is not res judicata; secondly, that upon a: trae 


‘construction of the Will, it ought to be held. 


` that the plaintiff has no title to the office. of 


.  shebatt, and that-the only persons who are 


‘successively entitled to that. offica are the 
heirs of the three .brothers of the testator 
-according to seniority in age; thirdly, that, in 


any view, the plaintiff is not a fit and’ proper’ 


person. to hold the office of trùstees of this 
religious endowment; ard, fourthly, that the 
appellants ought. not to ba made liable for 


‘the costs of.the' ' litigation which should be. 


paid o out of the estate. 
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In gapport of the firat ground it has 
bəən urged, first, that the decision in 
‘the suit -of 183? is ‘not rey judécrte 


- bscause the question now raised was not 


directly and substantially in issue in that liti- 
gation;, secondly, that the decision in the 
suit of 1838 is not res julicats bacanse the 
question now raised was not directly and sub- 
stantially in issue in that saib, and there was 
the addition! circumstance that tha pirties 
now arrayed as plaintiff and defendant were 
then arrayel as co-defendants; and, thirdly, 
that the decision in neither of the two pre- 
vious litigations can operate as res judicati, 


- because it was an erroneous decision upon 


a qaestion of law, and the cause of ac- 


tion which has givenrise to the present liti- 


gation is different from the cause of ation in 
the previous suits: 


In support of the first branch of this argu- 
ment, our attention has been drawn to the 
eleventh issue in the snit of 1830, which was 


‘to the effect. whether regard baing had to the 


intentions of the testator, the plaintiff Kamini 
has a preferential right to hold the office of 
shebait to the. first defendant Asutosh. It 
has been suggested that the question direct- 
ly and substantially in issue in that suit was, 
whether Kamini or Asutosh was entitled to 
the office, that the decision of the actual 
question operates as res judicata, but that.as 
the reasons for the decision do not operate as 
yes judicata, the question of preference bet- 
ween Kamini and Aghore Nath is still open 
for discussion, although the reasons upon 
which the conclusion of the Court was then 
founded would render inevitable the infer- 
ence that Aghore Nath was not entitled to 
preference over Kamini. Reliance has been 
placed in this connection upon the observa- 
tions of Knight Brace V. ©. in Barvs v. 
Jackson (2). It has further been suggested 
that Aghore Nath was not a necessary party 
to that litigation, and that as in ‘any view 


. of the case, he was at the time not imme- 


diately entitled to the office of shebatt, any 
decision which might, by implication, be ad- 
verse to his'interest at a subsequent period, 
could not be treated as binding upon him, 
Now, as regards the frame of the issue upon 
which so.much reliance has been placed, it 
may be remarked that it is by no means con- 


clusive; As was observed by their Lordships 
(2) (1842-46) 1 Y; & C.0.0. 401; 67 R. R. 461; 1 Phil- 
lips 582; 65 R. R. 457; 14 L Å Ch. 433; 9 Jur. 609, 


LI 
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~ whether 
founder, was éntitled to. the office of shebait or - 
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of the Judicial Committee in Surjimoney Det 


v. Salanund.(8), if both parties invoked the ~- 


opinion of the Court upon.the question, if it 
was raised by the pleadings and argued, the 
-conclusion cannot be supported that the judg- 


‘ment upon it was ulira vires, merely because | 


an ` issue, was not framed which strictly con- 
straed embraced the whole of it; any other 
view would be scarcely consistent with the case 
of Miina v. Fuzul Rub (4). In the litigation 


_of 1880 Aghore Nath was a party. He filed 


a written statement in which he denied the 
right of the plaintiff to the offics of shedaré, 
upon true constructionof the Will of his uncle. 


“No doubt, he did not lay claim to the office it- 


self at the time, but that was so far the obvious 
reason that althongh, according. to his view 


`- of the provision of the Will, the shebaztship 


had .vested in his branch of the family tp 
the exclusion of Kamini, he could not him- 
self actually claim it during the life-time of 
his elder brothers. The substantial -question 
in controversy between the parties was, 
Kamini, the daughter of the 


_ whether the eldest amongst all the’ heirs of 
the original trustees was so entitled. The 
Court was, therefore. called upon to constrae 
the Will, and it held after an examination of 
various auggeatod inter pretations, that its 
troe effect ‘was to vest the -. office, upon the 


. death. of the’ last survivor of the original 


trustees, in that one amongst all the heirs of 
the four shebaits who was for the time being 
the senior in age. This interpretation, given 
‘by the Court of firat instance, was not 


- ‘challenged before the High Court, and was- 


‘expressly adopted by the Judicial Committee. 
‘In our. opinion, Aghore Nath cannot: now 
successfully- evade the result of that decision 


“by the suggestion that the narrow question . 
then in controversy was one of priority bet-.- 
- ween Kamini and- Asutosh. 


It is well-settled’ 
that an estoppel is not confined to the judg- 
ment but extends to all facts involved-in it 
‘ag necessary steps or ground-work: in other 
words, a judgment operates by way of es- 
‘toppel as regards all the findings which’ are 
essential to sustain the judgment, - This prin- 
‘ciple is the basis of the decision of their 
‘Lordships of the Judicial Committee in Pahal- 


(8) I. A. Supp. Vol.-212;.12 B.L. R. 804; 20 W. R. - 


+ (4) 18 M. L A. 578; 15 W. R. (P. 0.) 15; 6 B. L.R. 
148, . 


. Collier v. Walters (9). 


(1510. 


” 


~ 


- wan Singh v. iiaiai Muheshur . Bush (5), 
“and was recognised by the Supreme Court of 
- the United States in United Ntates v. County 


Court (6), which is referred to in Lilabaté 
Misrani v. Bishun Chowbey (7). The decision 

in Barrs v, Juckson (2), really “goes against — 
tho ‘contention. of the appellant, bacause as 
the learned Vice-Chancellor pats it, the” 
rule against re-agitating matters adjudicated. 
‘is sabject generally tə this restriction—tlat 
‘however essential the establishment of porti- 
cular facts may bə to the soundnass'’ of a - 
judicial decision, however, it may proceed on 
them as established, and however binding 
and conclusive the decision may, as to its 
immediate and direct object, be, those facta. 
are not all necessarily established .concla- 
sively batween the parties, and, that either 
may again litigate them for any other pur- 
-posse as to which they may come‘in question, 
provided tha immediate subject of the decision bë 
not atienpted to be withdrawn from tts operation 
s0 as tu defeat vis direct object.” The. present - 
case falls clearly within the exception formu- - 
lated in the rule thus enunciated, because 
if the contention of the appellant prevailed, 
the result would be inconsistent with the 
essential ground-workof the previous decision 
and destructive of the position maintained by 
necessary implication in that litigation, It | 
Has been next: suggested that Aghore Nath 


was not a necassary- party to.that litigation” 


as he could not in any view of the ‘case suc- 
cessfully lay claim to the office of. shebatt at 
the time, and that. consequently ‘no decision ` 
therein could prejudice his possible right to 
sucosed to the office in future. We are not 
prepared to accept this contention as well- 
founded. In the first place, the suit was 
‘framed as one for ‘construction of the Wil,’ 
and the representatives of all the original 
trustees were rightly brought on the record. 


' Srinibash Das v. Monmohtnt Dasi (8), In the 


second place, Aghore Nath didnot ask to be 
dismissed from the ‘suiton the ground that 
as he disclaimed all present interest in the- 
estate; he was not a necessary party. He 
raised the question of construction in that 
suit and is clearly bound by the decree. 


The Be surges of- | 
(5) 12 B. L. R. 391 (P. 0.); 18 W.R 
(6) (1886) 122 U. 8.306 80 Law Ed. ee 
(7) 4 0. L, J. 821 at p. 630, 

-© (8) 80. L. J.'224 at p. 223.- : 

; A (1873) L B. jas 252 at P 207, 43 L. J. Ch, 
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the first contention of the appellant, therefore, 
completely fails. 

In support of the second branch of the first 
contention of the appellants, it has baen 
argued that the decision in the litigation of 
1888, commenced by Damayanti after the 
death of Asutosh cannot operate as res judi- 
cata, because the question then directly and 
substantially in issae was-meraly whether 
Damayanti 
siebart in preferanca to Kamini, Aghore 
Nath, and other members of the family, 
and that there was at the time no conflict 
of interest batween Kaminiand Aghore Nath 
who were arrayed as co-defendants. There 
seems to be at first sight some force in this 
contention, bat upon closer examination 
of the proceedings in the suit of 1833, it 
turns out to ba unsastainable. The plaintiff 
Damiyanti asked not merely for appoint- 
mant of herself to the office of shebart, bat 
raised the wider question, as to who smongst 
the parties to the saib was qanlified to fill 
the po3t of shkebast, nnd prayed that suc 
person. might ba appointed. The fifth issue 
raised the broad question, which of the pir- 
ties was most qualified for the postr The 
interests of Kamini and Aghora Nath were 
identical to this extent that they both sup- 
ported the view’ that Damayanti by reason 
of her disclaimer in the previous suit in 
favour of Asutosh was debirred from laying 
any claim to the shebatisitp. But the com- 
munity of interast terminated here. There 
was clear conflict of interest batween them 
in so far aS eavh endeavoured to seize the 
office as soon as Damayanti could bs placed 
ont of the way. As we have already seen 
the Court of first instance did as a matter 
of fact uphold the claim of Kamini. The 
District Judge on appeal decided against 
both Kamini and Damayanti and appointed 
Aghore Nath. Damayanti and Kamini pre- 
ferred separate appeals to this Court, and 
Aghore Nath was a pafty respondent in each 
appeal. Kamini in her petition of appeal 
questioned the right of Aghore Nath to the 
office of shebatt, There was manifestly a 
triangular contest among the parties, and 
the litigation, as we know, terminated in 
favour of Damayanti. The decision of this 
Court was based on the ground that, accord- 
ing to the true coastruction of the Will of 
Ramkumal, the senior in age amongst all 
the heirs of the four original trustees was 
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entitled to the office of shebait. This clearly 
operates ag res judicata between Kamini an‘ 
Aghore Nath, because there was a conflict of 
interest amongst them, and the adjudication 
upon their respective claims was necessary 
to give relief to the plaintiff, and the final 
judgment did define the real rights of the 
defendants inter s>. Gurdeo Singh v. Chantriles 
Singh(10) and Ghurphetni v. Purmeshar Dayal 
Dubey (11). The second branch of the first 
coatention cinnot consesqasntly ba supported. 

Tho third branch of the first contention 
of the appellants seeks to raise a question 
of soma nicety, It is argued that the deci- 
sion in the previous litigations of 1839 and 
1885, were erronsous in law and, therefore, 
ought not to operate as -res judicata. In 
sapport of this view, referance has baan 
mula to th decision of this Court tn Alim- 
unnesst Ohowdhuranit v. Shama Charan 
Roy (12). The casa relied upon, how- 
ever, 13 Glearly distingaishable, and is 
not an authority for the broad proposition 
that an erroneous decision upon a point 
of law ean never constitute res judicata. 
Thera cin be nò question that so far 
as an issu3 of mixed law and fact, is 
concerned, it stands on the same footing ns 
an issue of facb and a decision thereon 
operates as res judicata. Bishnu Priya Nn. 
Bhaba Sundari (13), Koyyana Ohittemms 
v. Doosy Govaramma1 (14). But so far 
as the decision upon a pare issue of law 
is concerned, there is apparently a 
divergence of judicial opinion as to whether 
it operates a3 723 judicata. The cases of Gouri 
Koer v. Andh Koer (15); Phundo v. 
Jangi Nath (15), Kaveri v. Bastri (17) and 
Wuman v. Hari (18), seem to recognise tho 
doctrine that a decision on a pure issue of law 
operates as res judicata if the cause of action 
in thesubsequent snitis the game as that in 
the former suit.f On the other hand, in the 
cases of Alimunnessa v. Shama Charan (12), 
Chimanlal v. Bapubhai (19), Vishun v. 


(10) 5 C. L. J.611; 36 C. 198; 1 Ind, Cas, 913. 
(11)50.L J. 858. 
(12) 1 0. L. J. 178; 320 749; 9 C, W. N. 466. 
(13) 28 C 818, 
(14) 29 M 225; 16 M. b. J. 186. 
15) 10 C. 1087. 
(o 15 A 827. 
17) 26M 104 
(18) 3L B 128; 8 Bom L.R. 932. 
(19) 22 B 689. 
+Sce also Ras Churn v. Kumud Mohan.1 0. W y 
687--Ed. : 
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Ramlinga (20), Partha Saradi v. Ohimma (21); 

Venkn v. Mahalinga (22), Gopr Kol- 
andarelu Chetty v. T. Bami Royer (23), 

Mangalathammal v. Narayan Swami Ayyar 
(24) and Attamma v. Naraina Bhatta (25), 

the doctrine appears to have been recognised 
that an erroneous decision upon an issne 
of law cannot be res judicati if the cause 
of action in the subsequent suit, as in 
the case’ of successive suits to enforce re- 
curring liabilities like rent or maintenance, 
is different from the cause of action in the 
former suit. It is to be observed, however, 
that the effect of these decisions is to substi- 
{ute inthe Code the phrase ‘cause of action ” 
for “the matter in issue,’ in so far as they 
lay down that wherethe matter directly and 
substantially in issueisa matter of law, the 
decision may not be res gudtcata if the cause of 
action in thestbsequent suit is different from 
that in the former suit. How far such a view 
may be reconciled with the language of the 
Code may be a matter of controversy. One 
aspect of the matter, however, ie clearly beyond 
the possibility of dispute: both the proposi- 
tions that a decision erroneous in law can 
never or must always operate as ves judicata 
is too broadly stated. The true limits of the 
rule may be difficult to formulate accurately, 
but it may be stated generally that we have 
to distinguish’ between the application of the 
vule mainly to two well-marked classes of 
cases. In one class, parties may seek to litigate 
again thesame cause of action as had been 
decided between them in a prior suit; in 
another class, the dispute may relate to 
matters which have been already in con- 
troversy and formed the subject of considera- 
tion in the previous suit, although the causes 
of action in the two suits may be distinct. 
Tn the former class of cases, the application 


of the rule of ves judicata is obviously justiti- ` 


able on principle; in the latter class of cases, 

the estoppel ought to be limited to matters 
distinctly putin issne and determined in the 
prior action, and it should further be restricted 
to questions of fact or mixed questions of fact 
and law, for ifit was extended to pure ques- 
tions of law, a Court might find itself in the 
position that in so faras certain parties are 

(20) 26 B. 25. 

(21) 5 M. 304. 
(22) 11 M. 898. 
on 28 M. 517; 15 
tas 
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concerned, it is irrevocably bound to adhere 
to a proposition of law erroneously ‘eid down 
in a previous suit. (Bigelow on Estoppel, 100). 
In the practical application of the rule, how- 
ever, questions of.considerable difficulty may 
arise as to whether a question is purely one 
of law or oneof mixed fact and law, and there 
may be 100m for divergence of judicial opinion 


as to how far the matter in controversy in- 


the subsequent suit is related to or distinct 
from the matter in dispute in the previous 
suit. As an illustration of this ‘difficulty, 
reference may be made to the recent decision 
of the Supreme Court of the United States 
in Depost Bank v, Frankfort (26), in which 
the question arose as to the binding character 
of a judgment which it was admitted, had 
been erroneously made as based’ ‘upon a 
view of law which had been subsequently 
disapproved. It was ruled by a majority 
of five Jadges against four that a judg- 
ment did not cease to- be ses judicata be- 
cause founded upon erroneous reasons. The 
view of the majority was based on the ground 
that the doctrine of estoppel by judgment is 
founded upon the proposition that all contro- 
versies and contentions involved are set at 
rest by a judgment ordecree lawfullyrendered, 
which inits terms embodies a settlement of 
the rights of the parties, and it would under- 
mine the foundation of the principle upon 
which ib is based, if the Court might enquire 
into and revise the reasons which led the 
Court to make the judgment so as in sub- 
stance to set the whole matter atlarge again. 
In our opinion, this doctrine is unquestion- 
ably applicable to decisions upon mixed 
questions of factand law, and cases of con- 
structions of Wills like the one before us, 
fall within this description, inasmuch as the 
question of construction is dependent upon 
the provisions of the particular Will which 
regulates the rights of the parties. The third 
branch of the first contention consequently 
fails. The first contention of the appellants 
must, therefore, be entirely overruled. 

AB the question of the right of succession 
to the office of shebatt raised in this litigation 
is concluded in our opinion by the decisious 
upon the question of the construction of the 
Will in the litigations of 1880 and 1866, it is 


unnecessary to examine the second ground ‘ 


upon which the decision of the District Judgo 


is challenged. We are reluctant, however, to 
(26) (1903) 191 U. 8. 499; 48 Law Ed. 276, 
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rest our decision solely upon the ground of res 
judicata, and as the question of the true. effect 
of the will has been disoussed at the Bar -at 
considerable length, we shall now proceed to 
consider the second ground. 

The clause of the Will which we are mares 
to construe is us follows: kah * 

t, * 
dered as. follows: “ “Thon your death, these 
responsibilities shall similarly devolve on your 
heirs in the order of seniority if they adhere 
to the ancient religion.” Ib has bsen argaed 
before us that although the testator . intended 
that this provision should come into opera- 
tion'upon the death of all the four original 
trustees, he also intended that the office of 
shebazt.should vest inone of the heirs of his 
three brothers and that he never contemplated 
that the heir of his widow Baroda could ever 
hold the offics ; in’ other words, the conten- 
tion is thabin this clause the word tomara 
when ib first occurs refers to all the persons to 
whom the Willis addressed, but that immedi- 
ately. after when the testator mentions 
tomadsger,-he limits the term to three only 
‘of the four persons, namely, his three bro- 
’ thers. In support of this argument it has been 
suggested, first, that the word fomadiger ‘or 
tomara ig not uniformly used throughout the 
Will as referring to all the four trustees, and 
secondly, that a Hindu testator would “never 
seriously contemplate the contingency that 
the worship of his family deity might possibly 
bs-entrusted to one peraon’ only and that 
person a female ..(even ‘though his own 
daughter) marriedintoa different family. After 
a careful consideration of the argaments 
which have been addressed to us, we are o° 
opinion that the construction suggested is 
full of serious difficulties and is entirely in- 
admissible. In the first place, if we were 


"` to ‘adopt ‘the suggested interpretation, we 


would have to ignore the elementary rale 


that the sme words in-different parts of a- 


Will should be given the, same meaning. 


Edyven v) Archer (27). In fact we are here : 


invited to hold that in the course of the 
same short sentence, the testator has ugel tha 
word your.” in two different senses. It is 
not possible t) adopt an interpratation like 
this unless there is some clear indication that 
the testator intended to use the word a second 


time in a rastricted sense. We may further ` 


(37) (1993) App. Cas. 379 ab p. 33% 72L J. P.O. 
85; SJL. T. 4; 19 L: T. B. 581, - 


+ 
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, point out that the Will taken as a whole 


doés not show that the word “ your ” is em- 


ployed in different senses in different parts of 


the instrament. As regards the second 
suggestion that a Hindu would not allow 
the worship of hia family deity to pass 
into -the hands of a female married into 
a different family, it may bo remarked. 


. that the difficulty, if itis really a difficulty, 


- 18 not 


avoided by the construction we 


-are invited to adopt, for even if Kamini 


` 


were excluded and the office of shebait 
were vested in the heirs of the brothers 
of the founder, one of these heirs might 
oneeivably be a female married into a 
different family. Bat the true answer to 
the contention of the appellantsis that al- 
though the cardinal rule in the construction 
of Wills is to give effect to the intention of the 
testator, the duty of the Court is, as Lord 
Wensleydale put it in Abbott v. Middleton 
(23), to discover not what the testator meant 
but what is the meaning of his words. In the 


words of Lord Watson, we are not at liberty 


‘to speculate upon what the testator may have 


` implied in the language of the Will. 


intended todo or may have thought that he 
had actually done; we cannot give effect to 
any intention which i is not expressed or plainly 
Scale v. 
Barwlins (29), If the clause of the Will is tested 
in the light of these priuciples, the plaintiff 
is inevitably put out of Court. We are not in 
œ position to say whether the expression of 
intention of ‘the testator has been different 
from what he really intended ; it is sufficient 
to hold that those who claim under the in- 
strament, are bound by his expressed intention. 
In our opinion, the construction put upon 
this clause of the Will by the Court of first 
instance in the suit of 1880—a construction 
which was not challenged in the High Court, 
was subsequently adopted by the Judicial 
Committee and again made the foundation of 
the final decision in the litigation of 1888 —is 
based upon atrue interpretation of the Will. 
The second ground upon which the decision 
of the District Judge has been attacked must 


` accordingly be overruled. 


The third ground put forward by the ap- 
pellants is to the effect that Kamini ought 


motto be allowed to hold the office of shebart 


‘ (28) (1858) 7 H L. O 63 at p. 114; 11 E. R. 28; 21 
Beav. 14, 23 L. J, Ch. 110; 5 Jur, (x. s.) 717. 

(29) (1892 ) Apo Cas. = at pe 344, 61 1. T. Ch. 
421; 63 L, J, 542, 


t 
k 
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as by reason of her past conduct and present 


` position ‘she-is completely disqualified. Our 


attention has been invited to the fact that in 
1883 Kamini- executed a mortgage of a por- 
tion of the endowed properties and dealt with ` 
itin derogation of the trast ; it has also been 
suggested that if a-suit is’ now brought by the 
mortgagee, Kamini as the mortgagor would, 
as laid down by the Court in Debendra Nath 
Nen v Abdul Samad (30), be debarred by the 
doctrine of- estoppel from questioning the 
validity of the mortgage. Now it may 
be conceded that a trustee who deals with 


-the trust ‘property for his own personal 


- of shebatt. 


_to execute the duties ora want of reasonnble’ 


. advantage renders himself liable ‘to be renov- 


ed. Egparte Phelps (81). In the present case, 
however, Kamini execnied the. mortgage in 
perfect good faith ; she did so at a time when 
the High Court had declared that there was 
no yaild endowment and that the property - 
was ‘secular, subject to n religious charge. 
The mortgage transaction ‘cannot, therefore, 


be treated as a deliberate act of bad faith and 


does not by itself disqualify her for the office 


laid down by the JIndicial Committee in 


| Letterstedt v. Brors (32), where Lord Blackbarn | 
quoted with approval the following passage ` 
- from- 


Story on, Equity Jurisprudence,” 
section’ 1289; “In cases of positive miscon- 
duct, Courts of Equity have no ‘difficulty 


- in interposing to remove trustees who have 


abused their trast; it-i8 not indeed every 
mistake or. neglect of daty or inaccuracy 
of condcact of trustees- which will induce 
Courts of Equity to adopt such a course. 
But the acts or omissions must be such as 
to endanger the trust property or to show a 
want of honesty or a want of proper capacity 


fidelity.” To the same effect isthe decision 
of . the Supreme Court of the United 
‘States in May v. May (33),- where Mr. 


` No details 


~ 


‘ Justice Gray pointed out that the power 


ofn Court of Equity to remove a trustee and 
to substitute another in his place, is incidental 


`, ` to its ‘paramount duty to see that trusts are 


properly executed. Judged by these prin- 
cipler. we are unable to say that the plaintiff 
is disqualified for the office of shebatt, 
hare been farnished in respect . 
(30) 10C L J. 1950; 1 Ind. Cas 264 
- (81) (1742) 9 Mod. 857; 88 E. R 605. 
a en NON RATE: Cas. 871; 53 L. J. P.O. 44, 51 - 
(33) (1606) 167 U. 8. 310, 42 Law Hid. 176. 


- 
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The true rule on this subject was’. 


‘priate the 
- Adams’ Trust (35). 
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of the mortgage transaction except. that ` 
it took place so far back as 1883. ‘As ‘we 


‘have’ already explained, want of good 


faith cannot be imputed to` Kamini. . E 
No attempt has been made by the mortgagor 


to enforce his’security up to the present time 


and, itis not improbable that the’ claim las 
been barred by limitation. The suggested , 
embarrassment to Kamini, if sudh‘a suit 

brought, is consequently 
Às regards hər pre- 


stances, first, ihat she is a Hindu lady advan- 
cad in years and not likely tobe capable of, 
effective, supervision, ‘of the endowment, and 
secondly, that the” financial condition is 
considerably embarrassed. Neither of these 


circumstances is, in our opinion, sufficient to 


justify the exclusion of. Kamini. §3 far as the 
first point is concerned, itis not disputed that - 


"Damayanti who .was' an elderly lady pro-- : 
_perly managed the.endowment for many 


years from 1891 to 1905. There is no reason 
to suppose that Kamini will be in a worse posi- 
tion. As regards the second point, it is per- 
fectly true that the Court ought to be careful 
to see, as Sir George Jessel observed in In re . 
Barker's Trust (84), that a than should not be ` 

appointed a trustee who is likely.to misappro-. 
trust-money. Sec also In re 
But although a necessi- 
tious man is more likely to be tempted to - 
misappropriate than one whois wealthy, the 


rule is by no means inflexible that poverty . 


alone is-a sufficient.ground for exclusion from, , 
the office of trustee. Reference may be made 

to the case of {fn re Bridgeman (36) where a 
trustee who had become bankrupt was not 
removed because ` he had been .honourably 
unfortunate and.there was no imputation on 
his moral character. In re Roche (37), Com- 


missioner.y. Archbold(38). The circumstances, 


disclosed in the evidence jn the ‘present case, 
do not, on the whole, afford sufficient ground 
for the exclusiqn of Kamini. The third 
ground urged in support of the appeal 
consequently fails. - 

The fourth ground urged by the appellants 
relatés to the costs of ihe litigation. It has 


been contended that in a case of this descrip- 
(34) (1875) 1 Ch D 48; 52 LJ Ch, 665; 48 L T. 873. 
(35) (1879) 12 Ch D 66 4, 57 L.T. .837; 35 W.R: 770. 
186) (1860) 1 Dr and Sm. 164. 
(37) (1842) 1 Com. and- Law 806; 2 Dr. and War. 
289. 


3 


(29) (1847) 11 Thigh Eq Rep. IRT.. . 


w 
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tión the costs of all the parties ought to bs- 
paid out of the estate. No doubt. as observed 
by Lord Cairns L C.in Charter v. Charter 
(39) and by this Court in Srinibash v. Mon- 
mohint (8), where the difficulty has been 
created and ‘litigation has beer in a manner- 
rendered necessary by tbe act of the testator. 
for instance, by reason of the ambiguity 
or inconsistency in the provisions of his 
Will, it is proper to direct that the costs 
ofall parties should come ont of the estate. 
The present case, however, does not, in our- 
opinion, fall within this rale. The substantial 
question raised here had been settled by 
judicial decisions of the highest authority, 
and this litigation has been forced upon the 
plaintiff by reason of the endeavour of the 
defendant to impair the effect of such deci- 
sions. We must further 
if the costa were to be thrown upon the 
properties of the endowment, a considerable 
portion of the income, if not of the corpusalso, 
might be absorbed for purposés never 
contemplated by the pious founder. We are 


consequently unable to accede to the last 


prayer of the appellants that the debuiter 
` ostate may bo burdened with the costs of the 
contesting claimants for the office of trustee. 

The rasult, therefore, is that the decree 
made by the Court. below mist be affirmed 
and this appeal dismissed with costs. 


Appeal dismissed. 
(39) (1874) i R. 7 H. L. 364, 





= (s.c 11 C0. L 3/477.) 
“CALCUTTA HIGH COURT. 
Seconp Crvio ApprRat No. 2123 or 1907. 
‘December 7, 1909. 

Present:— Mr. Justice Harington and 
- Mr. Justice Chatterjee. 
BHUGWAN DAS- PLAINTIFF —ÅPPEL LANT 
VETEUS 
` RAGHUNATH SAHAL—Derexpant— 


RESPONDENT. | 

Land Registration Act (VII B. O. of 1876), 88. 78 and 
81—Non-regtstration of landlord's name—Rent aut — 
Written contract by tenant to ray rent. 

The provisions of section 78 of the Land Registration 
Act-do not’ havo the effect of preventing a tenant 
from heing liable to pay rent -to his landlord not- 
withstanding that the namo ofthe landlord is not 
registered, if the tenant is liablo to.pay the rent 
under a written contract which is expressly excepted 
from the provino of section 78 by the provisions of 
_goction 81, 


~ 


~ 
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Appeal from the decree of the District 
Judge of Gaya, dated June 29, 1907, affirming 
that of the Additional Mansif of that place, 
dated April 2, 1907. 

Babu-Joy Gopal Gho-ha, for the Appellant. 

Babu” Biraj Mohun Mojumdir, for tke 


‘Respondent. 


Judgment.—lIn this case the learned 


District Jadge affirming the decision of the 


Munsif has dismissed tho plaintiffs suit for 
rent on the ground that the plaintiff bas not 
had his name registered under the Land 
Registration Act and is, therefore, by the 
provisions of section 78 ofthat Act, precluded 


. from recovering rent from the defendant. 


But the defendant took a lease from the 
plaintiff and in the lease there is a contract 
by which the defendant undertakes to pay tho 
plaintiff's rent. That being so it is contended 
by the appellant that it comes within section 
81 of the Land Registration Act which pro- 
vides that nothing in section 78 shall be held 
to interfere with the conditions of any written 
contract. The provisions, therefore, of section 
78do not have the effect of preventing the 
defendant from being liable to pay rent to 


the plaintiff notwithstanding his name 18 not 


registered; because, he pays if under a written 
contract which is expressly excepted from 
the provisions of section 78 by the provisions 
of section 81. 

The jadgment and ` decree of the lower 


appellate Court are set aside and we remand 


the.case to the Court of firat instance in order 


that the amount of rent which the plaintiff 


is tu recover may be determined. 
Costs will abide the result. 
The appellant is entitled to his costs of this 
Court. 
Appeal allowed. 


- (s.c 7A L J 319) 
~ ALLAHABAD HIGH COURT. 
CRIMINAT Reviston No. 30 or 1910. 
- Febraary 19, 1910. 
Present:—Mr Justice Tuadball. 
' MAHADEO— APPLICANT 
“persus 


EMPEROR—Oppocire Party 
Criminal Procedure Code‘ Act V of 1898), e 182, 531 
—Jurisdiction —Fortu — Place of offence uncertain — 
Place where conseguenze would ensue—Iri eqularity wn 


- matter of forum — Interference by High Court—Penal 


- 


` 
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MATHURA PRASAD PANDE v, GAURI SHANKAR DAS, 


Code (Act XLV of 1860), a. 408—Criminal breach of 
trust —Dishonest intention. - 

The applicant was employed as an agent by a firm 
in Mirzapur Goods were entrusted to him for gale in 
various districts in Lower Bengal, and, from time to 
time as he sold goods, he remitted money to bis 
employer at Mirzapur, Finally when called upon to 
500 as a deposit 
but did not submit any accounts He embezzled the 
money at varions places ın Lower Bengal Held, that 
the Mirzapur Conrt had jurisdiction to try the case 
and that sestion 182 of the Criminal Procedure Code 
did apply. 

Queen-Empress v. O'Brien, 19 A. 111, followed. 

Even if there was any irregularity in matter of 
the place where the case ought to have been tried, 
section 541 of the Oode of Oriminsl Procedure, would 
bar tho interference by the High Court mn the matter 
on revision: 

Held, farther, that the matter was not of a Civil 
nature as the applicant's behavionr clearly disclosed 
a dishonest intention. 


‘Criminal Revision from the order of the 
Sessions Judge of Mirzapur. 

Mr. Satya Chandra Mukerji, 
Applicant. 

Mr JV. Wallech, forthe Crown and Mr. 
Lalit Monan Banerji, for the other Party. 

sudgment.—tThis is an application in 
Revision against the - conviction: of the 
applicant of an offence under section 408, 
Indian Penal Code, by a Magistrate of the 
first class of Mirzapnr. The conviction and 
sentence were upheld on appeal by the 
Sessions Jadge. Briefly stated the facts are 
as follows:—The applicant ‘was employed as 
an agent by a firm in Mirzapur. Goods were 
entrusted to him for sale in various districts 
in Lower Bengal, and from time to time as 
he sold goods, he remitted money to his 
employers at Mirzapur. Finally, at the end 
of the cold weather, he was called upon to 
farnish accounts, He offered Rs. 500 as a 
deposit, but did not submit any account. It 
has been found that he failed to submit any 
account and that he failed to pay even the 
Re. 500 which be had first offered to deposit. 
There can be no question or doubt that the 
applicant had t> account for either the goods 
or the money, and that he failed to produce 
either, h - 

Objection is taken that the Courts of 
Mirzypur had no jurisdiction totry the case 
against the accased, as the charge showed he 
had embezzled the money at varions places 
in Lower Bengal. Tn view of the decision in 
Queen-Empiess y. O' Bites (1), it seems to me 
that the Mirzapur Courts’ had jarisdiction to 


(i) 19 A. 111, 


for the 


try thecase. Itisimpossible, to state exactly 
where the act of embezzlement or the various 
acts of embezzlement took place; but they 
must have taken place either at Mirzapur, 
or at one of the various districts where the 
applicant travelled in order to sell his 
master’s goods. Section 182 of the Code 
would apply, it seems to- me, equally well. ° 
But even if there be any such irregniarity. 
section 031 is clearly a bar to the interference ` 
by this Conrt in the matter merely on this: 
ground. The second point pleaded is that 
the matter is merely one of acivil nature. 
With this I cannot agree. The applicant's 
behaviour clearly discloses a dishonest inten- 
tion. -The sentence, in my opinion, calls for 
no interference. ‘The applicant was in a 
position of trust, and fully deserves the 
punishment which has been awarded. I, 
therefore, dismiss .the application. The 
applicant must surrender, and serve ont the 
remainder of bis sentence. 


Application dismissed. 





N 


ie a7F7AL IJ "825 ) 
ALLAHABAD HIGH COURT, 
Civit Reviston No. 54 or 1919 
h February 15, 1910. 
Fresent:—Sir George Knox, Kr., Judge, 
and Mr. Justice Karamat Husain. _ 
MATHURA PRASAD PANDE— 
APPLICANT 
versus 
GAURI SHANKAR DAS AND anoTHER— 


RESPONDENTS, 

Ciml Procedme Code (Act V of 1808), O XXI, 
Rr. 84, 86, 80 —Auction-puichaser— Deposit in ewcesr of 
25 per cent.— Default in payment of balance within time 
— Forferture of deposit to Government to ihe extent 25 
per cent — Sale set aside Discretion of the Court az to 


sy 


« forferture—Distinction between the old and new law. 


The applicant anuction-purchager on his boing 
declared the purchaser at once deposited into Comb 
a sum much in excess of 25 per cent. of the purchase- 
money which he was required to pay atthe spot. 
Before he could deposit the balance the judgment- 
debtor got the order as to sale set aside under Order 
XXI, Rule 89. Having notice of the judgment- 
debtor's.application, the purchaser did not deposit 
into Court in tame the balance of the purchage-mone) 
due from him: 

Held, that the Conrt had juriediction to declare as 
fo feited only 26 percent of the parchasc-money 
which the purchaser was icqonedto deposit imme- 
diately npon hia being declared the purchaser 

. Held, further, that this was a proper case in which 
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JANAKRAJ KUARI ©. PATESHRI PARTAP NARAIN SINGH, 


the Court Gught to have exercised ita discretion in 
allowing the refund of the deposit to the purchasor. . 
_ Tho Oode of 1908 gives'the ‘Court discretion whe- 
ther to forfeit the deposit of 25 per cent made by 
the auction-purchaser, which the’ Code of 1882 did not. 
Civil Revision against anorder of the Mun- 
‘sif of Benares. . l 
_ Mr. Harendra Kitshna Mukerji, (with him 
Mr. J. N. Chaudri), for the Applicant. 
Judgment.-—These proceedings arise 
out of an application made by a purchaser of 
immovable property at a sale held by order 
ofthe Court. The. applicant sets out that 


upon his being declared the purchaser he at 
. once paid into Oourt-the sum of Rs. 1,000 . 


towards the purchase-money, although he 


was required only to deposit at that time 25 _ 


per cent. of the purchase-money, ú. e, of. 
Rs. 2,200. Before the balance of the 
purchase-money was due from him the judg- 
ment-debtor approached the Court with an 
‘application under Order KAT, Rule 89, of the 
Civil Procedure Code, 1908, and asked the 
Court to set aside the sale under Order X XT, 
‘Rule 89. So faras we can ascertain from - 
. the record, along with this application the 
judgment-debtor deposited in Court a sum 
‘equal to five per cent. of the purchase-money 
for payment to the purchaser. He also 
deposited in Court a sum for payment to the 
decree-holder. Weare not concerned with 
that in these proceedings. It does not, 


however, appear that the judgmenf-debtor . 


paid as he ought to have done, any of the ex- 
penses of the sale. By rules of the Court this. 


sum should have been paidin by Oourt-fees ~ 


affixed to his application. No such Oour!- 
fees are to be found. Then, the present 
applicant approached the Court with a 
petition asking that the money be had 
deposited, tsz., Rs. 1,000, might be refunded 
to him. The reason for his not depositing 
the balance is stated by him to be a notice 
received by him from the jndgment-debtor 
to the effect that he was goingto have the 
sale set aside, and, therefore, no need arose for- 
depositing: the balance. The Court refused 
‘to refund the. money andthe applicant comes 
to us contending that as regards Rs. 450 out 
of the sum deposited by him, the Court-below 
had no jurisdiction to declare it forfeited to 
- Government and that it could declare as 
forfeited only 25 per cent.” of the purchase- 
money which the purchaser is by law required 
to deposit immediately upon his being declar- 
ed the purchaser, This contention saprears 


to ns to be sound and must prevail. As re- 


- ards the balance he contends that the Code 


of 1908 gives the Court discretion which the 
Code of 1882 did not, and that the Court was 
no longer compelled to forfeit this deposit 
to Government. The Code of 1908 does give 
the Court discretion and we think that the 


. Court should have? in the present case, 


exercised that diseretion. At the same time 
owing to what had taken place apparently 
between the judgment-debtor and tbe 
purchaser, the expenses of the sale appear 
never to have been paid into Court. While, 
therefore, we set aside the order of forfeiture 
regarding the remainder also, we under the 
circumstances of the present case, direct 
that the purchaser will be entitled to recover 
the sum deposited by him, upon his deposit- 
ing by way of Court-fees such sum, if any, as 
should have been deposited by the judgment- 
debtor when he petitioned the Court to set 
aside the sale. We make no order as to costs. 


Application allowed.’ 





(s. C. 7 A. L. J. 828.) 
ALLAHABAD HIGH COURT. 
First CIVIL APPEAL FROM ORDER No. 72 
or 1909. 

February 18, 1910. 
‘Present:-—Sir George Knox, Kt., Judge, and 
Mr. Justice Karamat Husain. 
JANAKRAJ KUARI—-Appricant— 
APPELLANT 
versus 
PATHSHRI PARTAB NARAIN SINGH 


AND OTHERS—OQO BIEOTORS—-RESPON DENTS. 
Guardians and Wards Act (VIII of 1890), 8. 49—Ap. 
plication for appointment of guardian—Reference to 


- Munsif to record evidence and report—Judge treatiny 


report as evidence—-Practice——Procedure, 

A pardanashit lady applied to be appointed guard- 
ian of her minor son. Tho Judge fixoda date for 
hearing the application. The lady produced no evi- 
dence on that date in support of her application. The 
Judge referred the case to the Munsif under section 
46 of the Guardians and Wards Act to take evidence 
and report as to the fitness of the lady to be appoint- 
od guardian. The Munsif sent in the report. The 
Judge treating the report as evidence and also acting 
upon the objection of the minor himself, rejected 
the application: Held, that the procedure 
adopted by the Judge was proper and legal, and he 
was justified in rejecting the application of the 
lady. z 
Ganesh Vithal Jade v. Kusabai, 23 B. 698, Narayan 
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"MATHURA PRASAD v. USUF HUSAIN, d 
Shridhar Dharne v, Ram Chandra Konddev, 26 B. 716, 
distingaished. : 
First appeal from an pais of tha District 
Jadge of Gorakhpur ` 


Mr. Girdhari Hah Ba wala; for ue se í 


lant , 


Mr. 4E. Rives and Muhammad shag, for, 


the Respondehta.- 


J udgment. oR Kaga Janaktaj 
‘Kuari, a pir danashin lady, applied to.the Dis-. 
trict Judge of Gorakh par, asking that she may — 


‘be appointed guardian. to her minor” son 


~ Pashpat Nath. Thel] udge fixed the LOth of J nly, ` 


- 1998; for hearing the application. Upon that 


“date the lady was entitled to prodtce evidence — 


in support of her application, and according to 
law the Court was bound to hear such evidence 


asmight be adduced by her. Tho lady produced ` 


no evidence’ so far as we can ascertain from 
the © record or. from the learned Vakil who 
appears here ‘on her behalf. The District 


Judge sent, as he’ was entitled to do under’ 


section 46, to the Munsif ‘calling upon him 


- for a report-as to the fitness of the. lady for- 
guardianship.- The Munsif took evidence, and 
apparently all the evidence produced before l 


him, and in dus course, submitted his report 
_to the District Judge. The Jtidge, it then 
appears; treated the report submitted to him 


- as evidence. He also examined the minor, and 


-. the minor objected. to -his mother being 


-x 


“7 matters into consideration, the Judge refused to 


Ty 
4 


' appointed guardian, òn the ground that. she 
“was a pardunashin lady in ‘the hands of an 
objectionablekarinda, Sarju Prasad, atid under 
- her. mangement ‘Goveriinent revenue had got 
Heavily into- arrears. ‘Taking both these 


~ appoint Musammat. Janaka: Kuari ‘guardian. 
She comes in- appeal to this Court, and 


on her behaif'it is contended that the Goar < 


should not have decided the’ case upon the 


report of the Munsif. In support of this we, . 
are referred to the cases of Ganesh Vithal Jade 


v. Kusabat (1), and Narayan Shridhar Dharne 
- v. Ram Chandra Konddev. (2); Yn the first of 


“these cases, the District Judge did not fix a date 


' for hearing the application ;and in the second 


. case too, the- District J ndge without fixing a- 


-date practically transferred the case to ‘the 
- Subordinate ‘Judge. He~ handed - over. the 
whole of thé enquiry to that officer. This 
- “distinguishes. both the cases from the present 


. case, Where the District Judge did fix a date, 


It was the applicant's. Aity to adduce } 
(1) 23 B. 098. @) 26 B.716 nore 


~ 
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- eight villagès on the Jith of June 1907. 
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| was nob fit to be appointed as. guardian, zwe 
` should require the strongest possible evidetice. 
to the contrary before we imposed upor. the 


` Judge; aa intermediary- between - the Judge- 


and the minor, a lady whom he considers unfit , 
- to perform the duties of guardian. The: appeal - 
is dismissed with costs which will in -this -~ 
Coùrt include fees on the higher scale. i 

a Appeal dismissed. 


E 0.7 AL. J ad.) =. 

` ALLAHABAD HIGH COURT. 

|. Lerrigs PATENT APPHAL No. 65 or 1909. | 
- - February 18, 1910.. i 

Present: —Sir John Sianley. Kr., Chief ` 

-~ Justice, and Mr. Justice Banerji. 
. MATHU RA PRASAD— Deven pant— 

APPELLANT 
- Versus 


. USUF HUSAIN Prarntier— T 


= 4° 


= Pre-emption—Vendes becoming co-sharer prior to the 


vastitutron of the suit—Pre-emptor cannot succeed. 

The vendees defendants purchased shares incertain . 
The suit -to 
pre-emptthis sale was instituted onthe 5th of October, 
1907. Before this suit was instituted, they on the 
21st of Angust, 1907, purcliased some other shares in. 
the five villages ont of the eight; the subject-matterof | 
dispute: A suit was brought to pre-empt the second 
sale and & decree was,passed against them, but ag the - 
decres-holder failed to deposit the purchase-money 


the purchaser became absolute owner of those shares: `, 


Held, that in view of the fact that the defendants 
became indefeasible owners andco-sharers in the five _ 
villages by virtue of their purchase at the ¿second salẹ, ` 
they “could ‘not be ousted from the shares of the | 
villages - purchased by them by- the sale of ‘llth © 
‘June 1907; 

Rohan Singh v. Bhau Lal, 6 A. Ly 699; 3 Ind Ois 
A2, BL A 580, Kaleshar Ruy, Nabiban Bibi, 28 A. 642; 
-A W. N. (1906) 164, 8 A. L. J. 246, distinguished. 

Bhagwan Das v: Mohan Lal. 25 A. 421, followed. 

Appeal against-the- decision of Mr. Justice 
Griffin, undér section 10 of the Letters Patent. 

Mr. Ishaq Khan, for the Appellant... -. - 

Mr. Ghulam Mustaba, for the Respondent. 

Judgment.—tThis is an appeal under 
the Letters Patent in a pre-emption case..The 


appellants are the vendees who purchased 


shares in-8 villages under a sale-deed of thy - 
11th -of June 1907. They were at the date of © 
‘this purchase admittedly strangers to- the ` 


villagés in question. The suit to.preempt this 
sale was: institutéd. on ibe Sth of October 
"1907. “Before this suit was ihatibated, namely 


k ai on Tat date. Tho District. “‘Juagé ; 
hàving come to the conclusion that-the lady. ` 


me 


~ 


~ 
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on the 2lst of August, 1957, the appellants 
purchased shares in dof the-8 villages and 
thereupon became co-sharers in those villages.’ 


A suit was brought- by ‘the plaintiff. respond- ` 


ent to preempt the sale of the 2lst of 
August 1907, and a decree for pre-emption 


_ Was passed in his favour, but he failed to pay ` 


the ‘purchase-money: and. consequently the- 
suit was dismissed. The effect of this decree 
15 that theappellants have now an indefeasible 
interest in the five villages in question aad 
this interest-they acquired prior to the institu- 
tion of the suit out of which this appeal has 
arisen. Their title accrued at the date of 
their purchase but-their interest would have 
passed to the plaintiff pre-emptor if he had 
carried ont.the decree in his favour for pre- 
emption. When he failed to do bo the title of 
the appellants became indefeasible. 

lt is contended by the learned counsel for. 
the appellants that by reason of the parchase 
of the Slat of August, 1907, they are entitled 
.to shares in five of the villages, 
virtue of that purchase indefeasible owners 
and co-sharers,. 

The learned Vakil for the respondent resists 
this contention and relies upon the decision of 
Richards and Alston, JJ., in the case of Rohan 


Singh v. Bhau Lai (1). "That case is clearly. - 


distinguishable from the present inasmuch 
‘as the purchase in that case was made after 
--the institution of “the suit for pre-emption. 
Another case which has been relied upon is 
that of Kaleshar Rai v. Nabiban Bibi (z). In 
that case it- was held by our brother Richards 
that where ima suit for. pre- emption it appear- 
ed that the vendee had prior fo the date of the 
sait made a second purchase in regard to 
which no suit had been filed prior to the date 
- of the institution of thé suit in regard to the 
first purchase, ‘but limitation had not expired 
in regard to the second purchase, the vendse 
could not be considered by virtue of his 
second purchase. to have been a co-sharer at 
“the date of, the institution of the suit for pre- 
` emption of the first sale. That case is also 
distinguishable from the present case because 


there it was open-to the parties seeking pre- - 
emption to pre- -empt also the second ‘gale. - 
The case before us is different inasmuch as, 


the. appellants have acquired an indefeasible 
title under their second purchase and are 
eo-sharera in the full sense of the word. A 


1) 6 A. L.J. 609; 8 Ind. Oas. 42; 31 A. 580. 
2)-28 A, 642; A. W. N. (1908) 164, 3 A. L. J, 246, 
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and are by 


san 


suit for aa A was, brought in respect 
of the second sale and has failed. 

A case closely. resembling the present is 
that of Bhagwan Das v. Mohan Lal (8). In 


_that case it was held by a Bench of this Court 


of which one of us was a member that jf a 
stranger purchases’ a share in a village in 
respect of which a right of pre-emption exists 
in favéar of co-sharer but subsequently to 
such purchase and before any suit for pre- 
emption is brought in respsct of such shares, 
becomes himself, apart altogether from the 
purchase in dispute, a co sharer in the village, 
he cannot be ousted by any co-sharer not 
having superior pre-emptive rights_to himself. 
In the course of the judgment the principle 
applicable to such cases ig stated as follows: 
— ‘That principle seems to us to be that 
where a share has in violation of the pro- 


_ visions -of the wajib-ul-arz been sold to a 


stranger, if before the institution of a snit for 


_ pre-emption that share has found its way into 


the hands of a co-sharer whose rights of pre- 
emption as such are equal tothose of the 
plaintiff in asnitfor pre-emption, subsequently 
institated, then the pre-emptor’s suit will fail. 
The reason of the rule seems to be that, as 


“the object and cause of the institution of pre- 


emptive rights is the desire to keep strangers 
excluded fromthe co-parcenary body. that 
reason and object cannot justify a pre-emptive 
suit by.cne co-sharer against another, to 
compel the latter to surrender a share over 
which his pre-emptive rights are on the same 
level as those of the plaintiff.” We may point 
out heré that this.question was not discussed 


“before the learned: Judge of this Court or in 


the lower appellate Court. The reason for that 
was that at the,date when the appeals were 


` heard the plairtiff- respondent had obtained 


and held a dectée for pre-emption. This is a 
matter which must be considered when the 


- question of the costs of the litigation are 


disposed of. 

The result will bethatthe plaintiff-respond- 
ent. will not get a decree for pre-emption in 
respect of the shares in the five villages which 
have been purchased by the appellants under 
the sale-deed of the 2ist of August, 1907, but 
he will be entitled to -pre-empt the hated 3 in 
the rest of the villages. Before we can finally 
dispose of the appeal we must refer an issue 
to the lower appellate Court for the purpose 


. of determining the- price attributable to the 


(8) 25 A. 421, 


~ 
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shares of the villages in question. The issue 
will be as follows .— 

What portion of the price of the villages 
‘comprised in the sale-deedof the 11th of June, 
1907, is attributable to the three villages in 
which the appellants are not co-sharers under 
their purchase of the 2lst August, 1907 ? 

The lower Court will take such additional 
‘evidence as may be required and on return of. 
the finding the usual ten days will be allowed 
for filing objections, 

Decree varied. 
[sene remitted. 


(s.c. 7 A. L. J. 388.) 
ALLAHABAD HIGH COURT. 
First Civiu APPRAI No, 284 or 1908. 
~. February 28, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
RUKIA BEGUM—Ptatntivs—APPELLANT 
VETEUS 
MUHAMMAD KAZIM AND OTHERS— 
DEFENDANTS—-R BoPON DENTS. 

Oudh Laws Act (XVII of 1876), application of— 
' Muhammadan law—Douwer debt—Suit ta recover dower 
-debt-—-Afarrige contract entered at Lucknow-——Court out- 
me Oudh—Jurisdiction to administer Oudh 
_ The plaintiff, a Muhammadan lady. entered into a 
marriage contract at Lucknow.» After her husband’s 
‘death she instituted a suit for recovery of her dower 
‘debt in Meerut: Held, that the Meernt Court had 
‘no jurisdiction to administer the provisions of the 
,Oudh Laws Act, and had no authority to reduce the 
‘dower fixed on the occasion of the marriage 

Zakers Begum v, Sakina Begum, 19 O. 689; 19 1. A. 
157, followed. 

Act XVIII of 187613 an Act to declare and amend 
the laws to be admmutered tn Oudh. It ia only tho 
‘Courts administering laws in Oudb, which can put in 
‘forco the provisions of the Act. 


First appeal from a decree of the Addi- 
‘tional Judge of Meerut., 
Mr. Motilal Nehru, for the Appellant. 

© Judgement.—the plaintiff in the suit 
out of which this appeal har arisenis the 
widow of the late Muhammad Husain, a 
‘Pleader of Muzaffarnagar. Sune claims 
against the representatives of her husband 
‘a portion of the dower which was fixed on 
‘the occasion of her marriage The amount 
of the dower is alleged to have been 
‘Rs. 1,25,000. She abandons a large portion 
‘of the amount and only claims Rs. 25,000. 
“The parties were married at Lucknow, where 
‘the plaintiff resided at the time of her mar- 
riage, andthe marriage contract was entered 
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Laws Act, - 


“was preferred and the judgment 
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into at Lucknow. The wife went with her hus- 
band to Muzaffarnagar of which he was a re- 
sident. The learned Additional Judge came to 
the conclusion that inasmuch as the marriage 
contract was entered into‘in Lucknow, he 
had jnrisdiction to administer the law pro- 
vided by the Oudh Laws Act, Act XVIII of 
1876. After hearing the evidence he came 
to the conclusion that a sum of Rea. 10,000 
was an ample sum to allow for dower in 
view of the means and circumstances of the 
husband and wife. 

From his decision this appeal has been 
preferred and, the contention before us is 
that the learned Additional Judge of Meernt 
had no jurisdiction whatsoever to administer 
the provisions of the Oudh Laws Act, and 
had no authority to reduce the dower fixed 
on the occasion of the muriage. The re- 
spondents are not represented and this is to 
be regretted when a point of law of the 
importance of the question, before us arises. 
Our attention, however, has been calied to a 
case decided by their Lordships of the Privy 
Council, which apparently was not brought 
to the notice of the learned Additional Judge. 
That is the case of Zakeri Begum v, Sakina 
Begum (1). The facts of that case are as 
follows: —A Muhammadan, resident in Patna, 


‘was married to the plaintiff, while he was 


for a time in Lucknow where she lived. 
Upon her claim as his widow for her deferred 
dower, it was found to have been contracted 
for at the moment alleged by her. Ii was 
held by the Court of first instance that the 
question of the amount of her dower was 
one determinable without reference to the 
usage having the force of law in Oudh, which 
renders dower reducible in certain cases by 
the Court, and that the place of the celebra- 
tion of the'marriage did not make this law 
applicable. The decision of the Subordinate 
Judge was varied by the High Court only as 
regards the aniount of the dower. An appeal 
of their 
Lordships of the Privy Council was delivered 
by Lord Hannen, who in the course of his 


“judgment sets out the defence raised by the- 


defendants, namely, amongst others, “that as 
the marriage took place at Lucknow the con- 
tract of dower was regulated by the usages 
and customs of Ondh and that by those us- 


‘ages and customs the agreed amount of dower, 


if excessive, might be reduced: by the Court to 
(1) 19 ©. 689; 19 I. A. 187. 
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-- an amount suitable to the circumstance and , 


‘position of the husband and wife. This 


‘contention the Court of frst instance repelled || 


and -their Lordships say, rightly.” - «At 
page 698 of-the report in reference to this 
matter their Lordships say, that they ` ‘agree 
with the Subordinate Judge’that the usages 
and customs of Oudh as to dower were not 
4 applicable to the marriage in question.”’ 
Fortified’ by this decision of their Lordships 
of the, Privy Council we are unable to uphold 
the decision of the Conrt below. . We -may 
farther_point.out thatthe Act XVIII of 1876, 
is stated in the preamble toba “an Act to 
declare’ and amend the laws to ba administer- 
ed; in Ondh.” This indicates that it ig 
only the Courts administering laws in Ondh 
which ‘could put in force the  provinions of 
the Act. ` 
We, ‘therefore, allow the appeal. We 
modify the deaee of the Court below and 
allow the plaintiff, in lien of ,the sum of 
Rs. 10,000 awarded to her, the full amount 
claimed by her, nimely, Ra. 25,000. The 
plaintiff will have her costs in both Courts. 
. Appeal decreed, 





(8. ©. X A. L. J. 391.) 
ALLAHABAD HIGH COURT. 
Seodxp Civm APPRAL No. 1051 or 1908, 
February 25, 1910. 
Present: :—Mr. Justice Griffin and Mr. Justice 
- Tudball. 
- BHAWANI SINGH AND OTHERS —- 
D&PENDARTS——-APPELLANTS  ' 
cersus 


JANG ‘BAHADUR SINGH—PLautire — 


RESPONDENT, 

Transfer of Property Act (IP of 1882), 8. 68—Mort- 

_ gage security destroyed—Demand of fresh security~- 
_ Reasonable time —Lamitation. , 

' The plaintiff was a usufruotuary mortgagee. His 
mortgage security began to submerge in water 
partially in 1899, and was wholly submerged in 

- 1900. He made the demand for furnishing fresh 

security but did not institute the snit for the recovery 

` of money till after the lapse of 7 years from the time 
of total submergence: 

` Held, that the delay was not roasonable within the 
meaning of section 68 ofthe Transfer of Property Act, 

‘and the suit was barred by time, 

A period of six months wonld be a liberal allowance 

. in a case like this to enable the mortgagor to comply 

with the request of the mortgagee to furnish security, 


Second appeal from the decree of the Sub- 
ordinate. - Judge of Ghazipur, modifying a 
deoree of the Munsif of Ballia:! - 


`~ 
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BHAWANI BINGH V. JANG BAHADUR SINGH. ` 


‘Rs. 483-8 interest by way of damages. 


069 


Mr. M. L. Agarwala, for the Appellants. 

Mr. Govind Prasad, for the Respondent. 

Judgment.—The facts out of which 
this appeal has arisen are as follows:—The 
plaintiff is the transferee of mortgagee rights 
created by a mortgage-deed of the 12th of 
December, 1888. The mortgage was usnufruc- 
tuary. In the rainy season of 1307 fasli, 
corresponding to July—September 1899, 
eleven out of the twelve bighys, of the land 
mortgaged, were submerged in the river 
Ganges. In the rainy season of the following 
year, t. e., July-September, 1900, the mort- 
gaged land was wholly submerged. Here 
we, may observe that the Court balow has 
fallen into an error in saying that ‘he total 
submergence took place between September 
1900, and September 1901. The error is 
due-to confusing the agricultural with the 
Fasli year. The Khasra of 1307 Fasli re- 
ferred to-in the jndgment of the Court beluw 
is clearly the Khasra prepared in the agri- 
cultural year commencing on the Ist of 
July, 1899, and not as the learned Subordi- 
nate Judge takes it, in the Fasli year com- 
mencing on the 20th of September, 1899. 
The plaint sets out that from the end of 
Bhadon, 1307, Fasli, corresponding roughly 
to August, 1899, the plaintiff began demand- 


-ing of the defendants to repay the mortgage- 


money or to furnish fresh security for the 
loan, that the defendants paid no heed to his 
demands, and finally in June, 1906, refused 
either to re-pay the mortgage-money or to 
furnish.fresh security. The plaintiff there- 
upon instituted this suit on the 18th of July 
1906, to recover Rs. 499 principal, and 
Tha 
Court of first instance decreed the claim for 
the principal and Rs. 351 as interest. The 
lower appellate Court modified the decree 
by reducing the amount of interest to Rs. 235. 
The défendants come here in second appeal. 
Several pleas were raised in the Court below 
but the only plea with which we are con- 
cerned here is that of limitation. The 
Courts below appear to have assumed that 


the period of limitation within which the 


suit may be brought was six years from the 
date of: the total destruction of the security. 
The lower appellate Court does not refer to 


the article of the Limitation Act under which 


in its opinion the case falls. The conten. 


‘tion of the learned counsel for the appel- 


lant is that article 97 is applicable, and 


r 


- had an immediate right tə sue. 
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further that if article 113 or 12) be ad to 
apply, the suit is also barred ; aud also that 
limitation should be held to run from the time 
of the first demand made by the plaintiff to 

which no reply was given by the defendant. 
The last clause of section 68, Transfer of 
Property Act, ruis as follows.— Where by 
- any cause other than the wrongful act or 


Wi 


default of the mortgager or mortgagee the. 


mortgaged property has been wholly or parti- 
ally destroyed or that security is rendered in- 
sufficienl as defined in section 66, the mort- 
gages may require the mortgagor to give him 


within a reasonable time, another sufficient 


security for his debt, and 1f- the mortgagor 
fails so to do, may sue him for the mortgage- 
money.’, Itis elear that plaintiff's right to 
ane accrued when the mortgagors, after be- 
ing allowed a reasonable time, failed to 
_ farnish additional security forthe loan. The 
_plaintif! had the option to require additional 
“ security on the happening of any of the 
three contingencies, namely, partial destruc- 
tion of the security, entire destruction of the 
security, or when the security became insuti- 
cient within the meaning of section 66, 
Transfer of Property Act. He exercised that 
option by requiring additional security after 
the rainy season of 1899 when the secarily 
of his mortgage was partially destroyed, č. e., 


he exercised: his option onthe happening of 


the first contingency. After the mortgagors 
had at oncé:refased, the plaintiff would have 
No im; 
mediate refusal is alleged. The plaintiff was 
then bound to allow the mortgagors a reason- 
able time within which to comply with [bis 
demand. The qnestion is what would be a 
reasonable time in .the circumstances of the 
case. The plaintiff has allowed nearly seven 
years to elapse before taking action. No good 
reason has been shown us why such a long 
periodshould be deemed reasonable in the cir- 
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cumstances of the case. Inour opinion a period . 


of six months.would bea liberal allowance 
- in a case like the present to enable the 
mortgagors to comply with the requests of 
the plaintiff. In this view, the plaintiff’s 
right to sue accrued about the end of 
February, 1900. The suit having been 
brought more than six years after the accrual 
of the cause of action, is, in our opinion, 
barred, whether a period of six years or s 
_ period of three years is applicable. It is 
mot necessary for the decision of this appeal 
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to express avy opinion as tothe article of 
the Limitation Act which -applies. The 
appeal is decreed. The orders of the Courts — 
below are set aside and the suit, is dismissed 
with costs in all Courts, including in this 
Court fees on the higher scale. 

Appeal decreed. 


r 


CALCUTTA HIGH COURT. 
Civit Ruus No. 442 or 1910, 
April 13, 1910. ey 
Present.-Mr. Justice Mookerjee and |, 
Mr. Justice Carnduff. 
BASLI BIBI AND oragas —Puritioxe ts 
LETEUS 
HANIF- UD-DIN MANDAL AND OTHERS — 


Opposite PARTY. 
- Party, addition of—Rent surt—Sust igana some of 
the tznints ~Application by rest to ba made parties ~ 
~ Dis possession —Rent decree againstsome of the tenants, 
wether citses disporsession of other joint tenants. 

After the death of the original tenant, the land- 
lord obtained a rent decrees against soma only of 
the deceased tenant’s ropresentatives A second 
rent suit was brought against the same parsons, 
in which the patitioue:s applied fo be added as 
parties defendants on the allegation that they were 
co-sharors of the ‘tenants defendants and were in 
possession of the holding in that character: 

Held, that tbe Court ought to have determined sum- 
marily ‘whether the petitioners were representatives 
of the original tenant and were in joint possession 
of the holding, and that if it was proved thatthey 
were tterested in the tenancy, they should have -been 
added as defendants in order to avoid waltiplicity 
of litigation - 

Held, alao, that, the petitioners who allege that they 
are in ‘actual occupation” of tho lands of the tenancy, 
cannot be said to have been dispossessed in the eye 
of the law simply because the landlord chose to obtain 
a decree forrent against some on of the representa- 
tives of the original tenant. 


Rule against the order of the Munsif of 
Basirhat, dated December 9, 1909. 

Mr. Nurudilin Ahmed for Mr. M. Z. Rahim 
Zahed, for the Petitioners. © - 

Babus Trailokya Nath Ghosh and Hari 
Oharan Sarkhel, for the Opposite Party. 
- Judgment.— We are invited in this 
Rule to set aside an order by which the 
Court below has refused to add the peti- 
tioners a8 defendants in a suit for rent. The 
case for the petitioners is that the original 
tenants of the holding were two .peraons of 
the name of Rajoomandal and Danesmandal, 
that after their death the plaintiffs. landlords 
brought a sait for arrears of rent against 


rad at g - 4 
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some only of their representatives and got a 


decree and that they have now brought the - 


present suit framed in the same manner 
against some only of the representatives of 
the original tenants, without any notice to 
the others. They, therefore, applied to the 
” Court below to be added as parties defendants 
on the allegation that they were co-sharers of 
the tenants defendants and were in possession 
of the holding in that character. It may be 
mentioned here that this petition accorded 
with the defence of the original defendants, 
who had allegedin their written statements 
that they alone were not liable for the whole 
rent and that as the present petitiouers were 
interested in the tenancy ss representatives 
of Rajon Mandal and Danes Mandal, they 
should be joined as defendants. The Court 
of first instance thereupon without any en- 
quiry recorded the following order which we 
` are invited to revise : 
appear and pray to be added as defendants, 
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ké 
Some new persons ` 


571 


` 


claim.recognition from the landlord. [See also 
Moatam Hussuin Ohowdhuii v. Bhouddin (8) |. 


The ledrned. Vakil who appears to show cause 


has, however, contended that the petitioners 
need not have been joined as defendants be- 
cause, first, the plaintiffs succeeded ona pre- 
vions ` occasion in their attempt to obtain a 
decreefor rent behind their back, which decree 
still stands unreversed, secondly, that the 
effect of the. previous decree is the dispos- 
session of the petitioners and till they are 
restored to possession by a decree of Court, 
they cannot legitimately claim to be joined 
as defendants, and, thirdly, that as the plaint- 
iffs are co-sharer landlords, any decree for 


_ rent obtained by them will have the effect of a 


decree for money and isnot likely to prejudice 
the interest of any person who has not been 
brought on the record as a party-defendant. 
In our opinion, these reasons are notsufficient, 
singly or collectively, to justify the order of 
the Court below. The mere circumstance 


This being arent suit, no third person can“ that the plaintiff succeeded in a previous 


be added as defendant. The petition is 
rejected.” Itis obvious that this order cannot 
be supported. If the allegations of the petition- 
ers are true, they are-not stranger to the land, 
Their case is that they are quite-as much 


interested in the tenancy as the persons ' 


made defendants by the plaintiffs landlords 


-7 and that if a decree for rent is allowed -tọ 


be passed. behind their back and without 
any opportunity afforded to them to contest 


the claim of the plaintiffs, they are likely to-. 


be seriously prejudiced, as the plaintiffs have 
claimed rent at a rate "higher than that pay- 
able in respect of the lands of the tenancy. In 
our opinion, the Court ought to have deter- 
mined summarily whether the petitioners 
were, as alleged by them, representatives of 
the original:tenants and were in. joinb posg- 
session of the holding in which they claimed 


an interest ; if he found that they were so, 


interested, their application ought to have 
been granted. In view-ofthe provision of 
section 26 of the Bengal Tenancy Act, and, of 
the principle deducible from the cases of Pear y 
Mohun Mookerjee v. Kumares Ohander Sirkar (1) 


and. Annoda Kumar v. Hari Das (2), it cannot . 


be disputed that upon ‘the death of the original 


tenants,the heirs are liable for rent, even , 


though not in possession, until they BUr-. 
render and the heira, as a body, are entitled to 
(1) 19 0, 790. 
@) 27 C. 645; 4 C. W. N. 608. 


a 


suit of which the petitioners bad no knowledge 
till recently, is nut sufficient to show that they 
are entitled to succeed on the present occa- 
sion. “They are clearly entitled to take ex- 
ception to the frame of the suit. We are 
further of opinion that the effect of the 


‘previous decree was not the dispossession of 


the petitioners. In fact it is difficult to 
appreciate how it can be suggested that the 
petitioners, who allege that they are in actual 
occupation of the lands of the tenancy, have 
been dispossessed in the eye of the law, 
simply because the landlords have chosen to 
obtain a decree for rent against some only 
of the representatives of the original tenants. 
Às regards the third reason assigned, it is 
not necessary for us to discuss what would 
be the precise effect of a decree for rent in the 
guit as framed. -It is sufficient to say 
that if the petitioners ure really inter- 
ested in the tenancy as they allege, and if 
their co-sharers alone have been brought 
on the record as defendants, the result 
of the omission to join ‘them as defend- 
ants would be disputes and suits be- 
tween themselves, their landlords, and the 
purchasers at the execution sale. In order 
to avoid multiplicity of litigation, it is ob- 
viously. desirable that the petitioners should 
be added as defendants if it is proved that 


(3) 6 €. W. N. 190. 


‘ 
7 


a 
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they are interested in the tenancy as repre- 
sentatives of the original tenants. 

Tt has been finaliy suggested as a last 
resort that even if the order of refusal of the 
original Court’ to add the petitioners as de- 
fendants, be assumed to be erroneous, it 18 
not competent to this Court to interfere in 
the exercise of its revisional jurisdiction. 
This contention is manifestly unsustainable in 
view of -the decisions in Promotho Nath v. 


Rakhal Das (4) and Dwarka Nath v. Krsort ` 


Lal (3). 

The result, therefore, is that this Rule 
is made absolute, and the order of the 
Court below dated the 9th December 1909 
discharged. The case will be remitted to 
the lower Court so that thequestion of the 
alleged title of the petitioners may be investi- 
gated. Jfitis proved that they are co- 
sharers in the tenancy, they must be added as 
defendants. ‘Costs of this Rule will abide 
the result. We assess the hearing fee at one 
gold moh. 4 

Rule made absolute. 


(4) 11 © L. J. 420; 6 Ind. Oas. 546. 
(5) 11 0. L. J 426; 6 Ind. Cas. 549. 





ALLAHABAD HIGH COURT. 
Seqoxp Cryin, Appeat No. 913 or 1909. 
May 17, 1910. 
Present,:—Mr. Justice Richards and 
Mr. Justice Tudball. 

DEBI BAHAI AND anorHes—PLatntirrs— 
APPELLANTS 
versus 


4 


GAN GA SAHAI AND or##rs—DarenDants— 


5 


RESPONDENTS. 

Contract Act (IX of 1872), ss. 16,19-—-Undue mflu- 
ence~-Unconscronable bargain—Interest at contractual 
sate not to besnterfered with unless undue rnfluence 
shown—Presumption—Pleading. 

Where tho lender is in a position to dominate the 

Will of the borrower, a presumption arises that a 
transaction, which on the face of it appears to 
be unconscionable, was induced by undue influence. 
, - Dhanipal Das v. Maheshwar Bukhsh Singh, 28 A. 570; 
40. L. J. 1; 1 M.L.T. 205; 8 ALJ. 495 ; 9 O. C. 188 ; 
8 Bom. L. R. 491; 10 C. W. N. 849; 16 M. L. J. 202 
Balkishan Das v. Madan Lal, A. W.N. (1907) 56; 
29 A: 308;44.L J. 222, Kirpa Ram v. Sami-ud-din 
Khan, 25 A. 284, reforred to. 

Where undue influence was neither proved nor 
pleaded, the contract could not be said to be uncon- 
soionable. 

Second appeal from the decision of the 
District Judge of Meertt,| dated the 15th of 


July 1909, 


INDIAN OASES. 


‘interest as unconscionable, ` 


-any penalty. 


[1910 


Dr. Satish Chandra Banerji, for the Ap- 
pellants. e 

Judgment. —This appeal-arises oul 
of a suit on foot of two mortgages. The 
rate of interest was Rs. 1-14 per. cent per 
mensem with yearly rests. The first bond was 


‘.dated the 5th of August 1897, for Rs, 215 


and the second was dated 5th December 
1899 for Rs. 99 The total amount claimed 
was Rs. 1,270-9 after allowing payment 


of Rs.150. The only question is whether or not 


the Court below was justified in reducing in- 
terest from the contractual rate of Rs. 1-14 
per cent. per mensem compound interest 
with yearly rests to Rs. 24 per cent. per annum 
simple interest. ` The leartied Judge says: 
The defendants pleaded that the rate of 
interest was hard and unconscionable,” ond 
he then goes on to cite cases upon which he 
relies as authorities forthe proposition that 
the Court can of its own motion redace in- 
He says: “It 
has been Jaid down thatin the case of an 
unconscionable bargain, a Court can interfere 
in the absence of undue influence or penal 
clauses to reduce interest. There can be no 
doubt that the learned Subordinate Judge 
had discretion to reduce interest.” It will 
be seen that it was neither pleaded nor prov- 
ed that there was any undue influence or 


delivered on the 16th of May 1910°in Second 
Appeal No. 891 of 1909, we pointed out that 
the power of a Oourt to interfere with con- 


tracts is limited to the provisions of the Con- — 


tract Act There are dicta to be found in 
the cases of Balkishen Das v. Madan Lal (1), 
Kirpa Ram v. Sami-ud-din Khan (2), which 
seem to us liable to misconstruction. Those 
dictn might be read in conjunction with the 
facts of the cases. We, therefore, think it right 
to refer to the decision of their Lordships .of 
the Privy Council in the case of Dhanipal Das 
vy. Maheshar Bukhsh Singh (3). At page 583 
of the report, their Lordships, referring to the 
decision of the Subordinate Judge, which 
had been confirmed by the Judicial Commis- 
sioner of Oudh, said as follows :—“ The Sub- 


In the judgment of this Bench. 


+ 
ʻa 


ordinate Judge was wrong-in deciding the 


case in accordance with what he supposed to 


be English equitable doctrine. He ought to 
(1) A. W. N. (1907) 65; 29 A. 308, 4 A. I, Jv 222, 
(2) 25 A, 284. 
(8) 28 A.670;40.L.3.1;1 


849, 16 M, L. J. 292. 


t 


M. L. I. 205;8 å. L. 
J. 495; 9 0. C. 188; 8 Bom. L. B. 491; 10 OWN, > 
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have considered the terms of the amended:ses- 
tion 16 only.” ‘The Contract Aot is referred to. 
Ib ig quite clear that it is only under section 
19 in the cases like the present that the Court 
has power to interfere with a contract entered 
into by the parties. ` The section is limited to 
contracts induced by undue influence. A con- 


tract induced by undue influence is defined by 


rection 15, clause (1) of the Contract Act. 
Clause (3) is the only clause which refers to 
unconscionable bargains, and in applying the 
provisious of -the section, it will be seen that 
it is only where the lender is in a position 
to dominate the Will of the borrower that a 
presumption arises that a transaction which 
on the face of it appears to be .unconscion- 
able was induced by undue influence. In 
the present case, as already pointed ont, 
undue infiuence was neither pleaded nor prov- 
ed, noris there anything whatever to show 
that the plaintiffs were in a position to 
- dominate the will of the borrowers. Under 
there circumstances, we’ allow the appeal and 
modify the decrees of the Courts below by 
decreeing the plaintiffs’ claim in full. As 
the rate: ‘of interest was, in our opinion, very 


high, we allow no interest from the date 
of suit. The appellants must have their 
costs °° one 


b Apreal allowed. 


CALCUTTA HIGH COURT. 
AM ISORULANBOUS Civit ATPRAL No. 414 oF 1909. 
May 13, 1910. 
Present:—~Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-din. 
SITA NATH ROY— PLAINTTFE— 
APPELLANT © 
TEVEUS 


HARE KRISHNA SAHU AND orages— 


` = DO EFRNDANTS— R ESPONDERTS., 

‘Crud Prosedure Code (Act V of 1903), s8. 47, 104 cl. 
(1, O XXI, Rr. 89, 92,0. XLII, 1 ())—Deposit by 
judgment-debtor—O) der setting aside or refusing to set 
aside sale—4A ppeal—~Second appeal, 

. A deposi; by the judgment-debtor to set aside a 

salo can ‘only be made under Rule 89 of Order XXT. 

It does not como under section 47 of the Civil Pro- 
` cedure Code. 


An order refusing to receive it and to set aside 


the sale, or an order setting asido the sale is made 
under Rule 92 of Order XXI, and an appeal lies to 
the District Jadge under Order XLII, Ralel (9) and 
no second appeil lies to the High Court. 


Appeal from the order of the District Judge 
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` Order XXI, or was 
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of Onttack, dated June 14, 1909, reversing an 
order of the Sab-Judge of that district, dated 


"February 6, 1909, 


Babus. Pam Chandra Majumdar and Chandra 
Sekhar Banerjee, for the Appellant. 

Babu Girish Ohandra Pal, for the Respond- 
ents. 

J udgment.—A preliminary objection 
is taken in this case that no. second appeal 
lies. We think that the objection is a 
sound one. There ig no provision of the 
law which enables the. judgment-debtor to 
deposit money to haven sale set aside except 
Rule 89, Order XXI, of the present Code of 
Civil Procedure, ‘aud it is significant that 
that Rule takes the place of the special 
section of the former Code of Civil Procedure, 
section 310A, which had to be added to ihe 
Civil Procedure Code, becanse before it was 
added there- was no provision whatever for 
the judgment-debtor being able to set aside 
thesale by paying in the money dae. It 
is argued before us that such deposit comes 
within the purview of section 47 of the 
Code, and it ‘is pointed ont that while 
section 310A of the old Cede was in force, 
there were certain rulings of this Court 
and of the Allahabad Court where relief was 
granted under section 244 of the old Ccde 
for this renson that no appeal whatever lay 
against an order under section 310A. In 
the new Act an appeal has been allowed 
ngainst an order under Rule 92 setting 
aside or refusing to set asido a sale on deposit 
of the money by the judgment-debtor ; and 
that appeal is allowed by Order XLIIT, Role 
10). But by section 104 clause (i), it is 
laid down that there shall be no second 
appeal from any order made under Rules 
from which no appeal is expressly allowed 
by the Rules. 


The only question, therefore, is, was this 
application by the judgment-debtor, as origi- 
nally made, an application under Rule 89, 
it a proceeding under 
section 47P Tbe question only requires to 
be stated to furnish’ its own anawer. Ob- 
viously a deposit of this nature can only be 
made under Rule 89. The order 1efusing 
io receive it and*-to set aside the sale is 
made under Rule 92 and an appeal lies 
to the District Judge under Order NI III, 
Rule 1 (9) and no seecnd appeal lies? to! this 
Court, : T 


AMJAD ALI v. ALI HUSSAIN. 


-The appeal. therefore, mast ‘be dismissed 
ih costs. ‘We assess the hearing fee at two 
gold mohurs. 
Appl dismissed. 


` 4 
> - 


4 
~ ——— agan ANAA aan, 
` 


N 


CALCUTTA HIGH COURT. 

" Civit Ruts No. 1671 or 1910. 

May 10, 1910. 
Pidak —Mr. J Sates Mookerjee and 

Mr. Justice Carnduff. 
AMI AD ALI——Piaitier—Peririonse ` 
‘rersus `. 

ALI HUSSAIN JOHAR AND OTHERS— _ 


DEFENDANTS — OPPOSITE Parry. 

Civl Procedure -Code. (Act V of 1908), s. 115, 
O. XXXIX, R. 7—Inapection of disputed property— In- 
rentory, preparation of— Court's power to direct taking 
af inventory—High Counta power of revision —Inter-` 
locutory order. 

-Under ‘Order XXXIX; Rule, a of the Civil Pro- 


cedure Code, the Court may ‘not only allow in- ~ 


spection of the disputed property, but may also 
direct the preparation of ‘an inventory. of the 
structures, fixtnres” and movables on the pre- 

mises which are claimed by the plaintiff. But the 
~ Court will take care to impose as littls incon- 


> venience: ng possi le’on those on whom the order 


is- made. 

If irreparable injury would be Gabel to one ` 
of the litigants, if matters wero ae set right, tho- 
High Court will interfere .. with ` interlocutory 
order made by a Subordinate Court in the exerciso 
of its discretion.. 

- Gobinda Mohan v. Kunja Behary, 4 Ind. Cas. 864; 
14 C. W. N. 147 ; 10 0. L. J. 407, referred to. 

- Reale against the order ofthe Sub-Jndge of 
24- Pergannahs, dated March 29, 1910. 

Babu Joy Gopal Ghosha, for the 
' ioner. 

_. Dr. Rash Pha Ghosh and Sabu Debendra 

Nati Bagchi, for the Opposite Party. 


-Judgment.—we. are invited in this. 
- Rule to set aside an order by. which the 
Court’ below has dismissed an application 
by the petitioner under Order XX XIX, Rule 
7, of the Civil Procedure Code of 1908, for in- 
apection of the disputed property, nid for 
the preparation -of amw 
‘structures, fixtures -and -movables on the 
premises. : The cireumstancer, “under ‘which 
the application was made, ‘are not open 
to dispute. On the. 18th February 1910, 
the plaintiff commenced an action for eject- 
- ment of the defendants. His allegation was 
that by a lease granted on the 31st December 


Peti- 


r 
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- fixtures and movablés thereon. 


‘inventory of the - 


Wi [1910 


1906, the disputed ~ premises ` were let oùt 


_to the first and second defendants for ‘a ` i 


term of three years “with a covenant “neither 
{o assign the lease nor sub-let the’ pre- 
mises: that -in contravention of this covenant, 
they transferred -the lease-hold interest to 
the third defendant, and that.although the 


“term of the tenancy has expired, the defend- 


ants have neither obtained a renewal of` 
‘the lease. nor vacated the premises. He 
further alleged that in the ‘events which 
have happened, he was entitled toa decree 


for ejectment ugainst: the defendants as tres- ` 


passers, and was entitled to possession of the 
premises ‘with all the stractures, fixtures 
and movables thereon.’ He further prayed. 
for an injunction to-restrain the defendants 
from removing the structures or any por- 
tion of the machinery on the premises.” The 
defendants ‘filed their written statement on 
the 31st of March 1910; meanwhile on the. , 
lith March, the plaintiff had applied to . 
the Court below for inspection of the pre- 
‘mises and for an inventory of the structures, 
In this ap- 
plication it was alleged thatthe defendants 
had already removed some of the movables, 
and were abont to remove portions of the .. 


- machinery and to demolish parts of the struc. 


tures. The defendants, in answer to this 
application, admittted that 
movables had- been’ removed, but they con- 
tended that they were entitled to netas ~, 
they had done, and that the claim of the ` 
plaintiff thereto was wholly unfounded. They 
further admitted that.removal of the pors 
tions of the machinery for purposes of repairs 
and for other like reasons might be necessary 
and they suggested that the preparation of 
inventory would mean interference with their . 
‘business as a Cigarette Manufacturing Com- 
pany. The Subordinate Judge took the 
matter into consideration on the 29th March 


and dismissed the application of the plaint- . - 


iff. - He discussed the relative positions of 
the parties; and mainly on the presump- 
tion that the plaintiff as a man of ordinary 
prudence might be assumed to have kept . 
ah inventory of all ‘structures, fixtures and’ 
movables on the premises at thé time the 
lease was granted, refased the application. 
We are now invited bry the plaintiff to gdis- 
charge this order, and te give direction for the 
inspection of the premises, and for ‘the pre- 
+ = 4 A E ki 
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paration of ån inventory. .In support of the 
Rale, it is pointed out that, if an inventory 
is not prepared at this stage, in the event of’ 
the ultimate success of the plaintiff, serious 
difficulties may arise, and ‘a protracted en- 
quiry, mainly: upon oral evidenée, may be 
‘'rendered necessary witb. a view to- deter- 
mine what structures, fixtures and’ mov- 
ables were on-the premises at the time of 
the determination of the lease, possession 
whereof is claimed by the plaintiff ‘under 
the contract. On behalf of the defendants, 
on the other hand, we are invited to dis- 
` charge the Rule on ‘two grounds; namely, 
first, that the order which the plaintiff seeks 
cannot be made under Order XX XIX, Rule 7, 
of the Civil Procedure Code of 1908, and 
secondly, that this Court ought not to in- 
terfere with nn interlocutory order made by 
- the Court below in the exercise of its judicial 
discretion. 

: In so far asthe first of these objections is 
concerned, there is, in our opinion, no 
foundation for it. Under Order XX XIX, Rule 
7,—we quote only so mach -of the rule as is 
applicable to ‘the case before us—the Court 
may, on the application of any purty to a 
suit and on such terms. as ib thinks fit, 
make an order for the in3psction of any 
property which is the subject-matter of such 
a suit or as to which any qig3tion may arise. 
therein. 
pose, authorise entry upon or into any 
land or bnilding in the possession of any 
other pirty to the suit, and may, further, 
authorise any observation to be made’ which 
may seem necessary or expedient for the 
purpose of obtaining- fo.l information . or 
evidence. It has bosen suggested on behalf 
of the. defendants that, althongh under. 
this rale, it may, be competent to the Court- 
to allow inspection of the dispnted premises, 
it is not open to the Court to direct the pre- 
paration of an inventory of the strnctires, 
fixtures and movables on the premises which 
are claimed by the plaintiff. 
there is no room ‘for cymtroversy that the 
Court may not only allow inspection, bat nae. 
also direct the preparation of an inventory. > 
The principles applicable to -oases of this’ 
description, when an application has been 
made for inspection of the property in dis- 
pate ina suit, were elaborately discussed 


in Kynaston-v. East India Company (1), in 
- (1) (1819) 8 Swanston 243, | 
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The.Court may also, for such pur- 


In our opinion, . 


375 


which Lord Eldon upheld the right claimed 
by the plaintiff to inspect, survey and take 
-measurements of the disputed property, and 
his decision was subsequently affirmed by 
the House of Lords | Hast India Company v. 
Kynaston (2)]. The principle upon which 


“the right of inspection is justified is that 


wherever in respect of the property of one 
individual a right accrues to another which - 


cannot be measured without inspection of the 
-subject of property, the Court i is competent 


to compel the proprietor to permit that 
inspection as indispensable for administering 
the justice of the case. Such inspection is 
no invasion of his rights, but a legal con- 
sequence of the obligation affecting the 
property and the proprietor. No doubt. 


the Court will take care to impose as little 


inconvenience as possible on those on whom 
the order is made, though the Court will not ` 
hesitate to make the order if it is satisfied 


that without inspection the justice of the 


case cannot be attained, and the proceed- 
ings are likely to miscarry. This principle 


was affirmed when the case was taken to the 
- House 
- pointed ont that similar 


of Lords, where Lord Redesdale 
orders had been 
made from very carly times: Marsden v. 
Panshall (8) : Lonsdale v. Cuwan (4) and 
Walker v. Fletcher (5). Sinee the decision 
of the Honse of Lords, inspection has been 
frequently granted in the case of actions for 
recovery of possession of mines and enfcrerc- 
ment of a claim for damages for unlawful 
working therein. [Attorney-General v. Cham- 
bers (6) ; Lewis v. Marsh GG); Bennett v 
Whitehouse (8) and Bennet v. Griffiths (9). | 
In some of these cases, not only was in- 
spection allowed, but the plaintiff was per- 
mitted to survey the property, to take 
measurements and to prepare plans, so as to 
make controversy subsequently impossible as 
to the then condition of the premises, lt 
has -even been suggested thatthe Court 
might authorise the removal, where nécessary, 
of obstructions to the inapection and, as an 
extreme case, allow trenches to be ent to 

- (2) (1821) 3 Bligh 153 at pp. 167-168. 
-~ (8) tat 1 Vernon 407 

- (4) (1799) 3 Bligh 168 (Note). 

(5) (1804) 3 Bligh 172 (Note). 
. (6) (1849) 12 Beavan 159. 

tr EA 8 Hare 97. 

8) (1860) 28 Beavan 119; 29 L. J. Ch. 
Jur. (x. 8.) 528; 2 L. T. 46; 8 W. R. 251, 

(9) (1861) 8 Bilis. and Elis. 407 at p. 476. 
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ascertain the geological formation. [Ennor 
vy. Barwell (10)|. The same role has been 
adopted in the American Courts, and the 
power has been exercised in some cases 
as inherent in the Court to adopt a pro- 
cedure needed for the administration of 
justice, and in other cases upon statutory 
provisions closely similar to Order L, Rule 
3,of the Rules of the Supreme Court in 
England. As recent instances of the exercise 
of such power, may be mentioned the ‘cases 


of Heinze v, Distitct Court (11) and Boston | 


Copper Mine Company v. District Court (12), 
See also Wigmore on Evidence, Volume 3, 
- gection 1262, and Daniell on Chancery Prac- 
tice, 7th Edition, Volume IJ, 1532. We 
must consequently hold that the right to 
grant an inspection implies aright to make 
an inventory, if the Court is satisfied that 
the preparation of the inventory is essential 
for a proper decision of the case. ` It 
. may be pointed out, as ruled by this Court 
in Gobinda Mohan Das v. Kunja Behary Das 
(13), that the right to inspect docaments, 
ordinarily includes the right to take notes of 
their contents and also, upon application 
to the Court, to have copies of them.’ In 
fact, if a right of inspection were not con- 
strned to include a right to prepare an in- 
ventory as ancillary thereto, the very object 
of an inspection might be completely defeat- 
“ad. We must bold, therefore, that the Court 


bad jurisdiction to make an order for pre- 


paration of an inventory under Order XX XIX, 
Rule 7, of the Code of 1908. 


As regards the second point, namely, 
whether this Court ought to interfere with 
an interlocutory order made by the original 
Court in the exercise of its discretion, it can- 
not be disputed that if a proper case is made 
ont for interference, this Oourt is not power- 
less. -Jt ig sufficient to refer to the case of 
-“Gabinda Mohan ¥. Kunja Behary Das (13), 
where it was pointed out that the test to be 
applied is, whether irreparable injury would 
be caused to one of the litigants, if matters 
In the case before us, 
it appears to usto be absolutely clear* that 
an order for inspection and preparation of 
an inventory ought to be made. The defend- 


(10) (1860) DeG F. and J. 629, 7 Jur. (x. s.) 


7288.8 W. R. 300. 
(11) (1903) 29 Mont 105; 74 Pacifio 182. 
(12) (1904) 80 Mont 206, 76 Pacific 206 
(18) 10 C.L.J. 407, 4 Ind. Cae. LE, 14 O.W.N. 147. 


hi b 


-equate protection to: 


CABER. (1910: 


ants admit that they have already removed- 
some of the movables claimed “by the plaint- 
iff. They further indicate plainly that re- 
moval of portions of the machinery may be 
needed. It is not necessary for us to pre- 
judge the suit and to determiue how far the 
claim of the plaintiff to the structures, 
fixtures and movables is sustainable; it is 
sufficient to say that there is substantial 
matter in controversy between the parties. 
Under these circumstances, if an inventory 
ia not prepared, and the plaintif® ultimately 
suces$da, grave complications will obviously. 
follow. The Court willhave to determine, 
upon oral evidence ofa more or less un- 
satisfactory character, what objects 


were 
on the premises and have been improperly. 
removed by the defendants. <A dispute of 


this character may bs comoletely avoided 
if an inventory is made at this stage. It 
13 suggested on bahalf of the defendantsthat 
the proper remedy of the plaintiff is to 
apply for the appointment of a receiver 
orto obtain an injunction against the ‘de- 
fendants. Itis needless for us to discuss 
whether the plaintiff might have adopted 
oither of these courses. It is fairly clear, 
however, that the Conrt would’ hesitate 
to appoint a receiver of & going con- 
cern, and, as the plaintiff does not lay any 
claim to the business itself, it is dificult to 
appreciate on what ground he_could ask 
for thé appointment of a receiver in res- 
pect of the business. It may also be observ- 
ed that the grantof an injunction, if itis. 
to be operative, must involve constant watch 
on the part of the plaintiff to ensure that 
the defendants did not remove the structures, 
fixtures and movables in violation of the 
injunction. The most conveniént- course 
obviously is to grant, an inspection and 
to direct the preparation of an inventory. 
The defendants suggest, and in oar opi- 
nion very reasonably, that such inspection 
and preparation .0f inventory ought to be 
done so as to cause the’ least inconvenience 
to them. They explain that their opposi- 
tion to the application ‘is basod on the 
ground that the order, when carried out, 
may cause them indignity and injure their 
business; bat it is qtite practicable ` to 
guard against any sach contingency and 
the order, we shall make, will afford ad- 
the defendants from 


- 


r 


this point of view, 
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The result is that this Rule is: made. 


absolute, and the- order. of the Court 
below is discharged. We direct the defend- 
| ants to prepare a true and faithful. 
statement of the structures, fixtures and 
movables on the premises, and to file 
it in Court! within fifteen days from this 
date, with an- affidavit by one of their 


responsible officers. thai the statement is. 


accurate in every particular. When such 
statement and affidavit have been filed, the 
plaintiff will have inspection of the pre- 
mises accompanied by an officer of the. 
Court selected by the Subordinate Judge. 
Such officer, in the presence of the plaintiff 
and his pleader, will test the statement 
and ascertain whether the entries are ac- 
curate ornot. The enquiry must be so con- 
ducted as to cause the minimum of in- 
convenience to the defendants, and the 
‘least disturbance to their business. If 
upon this: enquiry the statement as filed 
by the defendants isfound to be untrue in 
any. material particular, it will be open to 
-tho Qourt to take suitable action. The Rule 
is made absolute to this extent.. 
order as to costs, 

Rule made absolute. . 





CALCUTTA HIGH COURT. 
LETTERS Patent APPEALS Nos. 85 To 87 
or 1909. . 
May 19, 1910. 

Present:—— Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. 
HAKHATULLAH SHEIKH anp OTHERS — 
DEFENDANTS—ÅPPELLANTE 
VETSUs 
BISHAMBAR ROY—-PLAINTEF— 
RESPONDENT. 

Evidence Act (I of 1872), s. 92—Registered lease— 
Subsequent alteration by oral agreement—Agreement to 
be inferred from conduct. 

No oral agreément is admissible under section 92 
of the Hvidence Act to vary the rent fixed by a re- 
gistered lease. 

An agreement is none the leas oral, because it is to 
be inferred from the conduct of the parties. 


Appeals under section 15 of the Letters- 
Patent from the decrees of Mr. Justice: 


` Richardson, dated May 12, 1909, passed in 
Second Appeals Nos. 307, 841 and 964 of 
1907 from those of the District Judge, of 


Nadia, dated January 29, 1907, affirming those, 
- of the First'Munsif of -Kushtea, dated May 19, 


1906. 
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Facts.—tThese are suits for arrears of 
rent. The plaintiff founded his suit upon 
a registered gabulyat. The defence was 
that the defendarits are liable to pay not 
at the rate of rent stated in the gabulyaét 
but at a lower rate at which they 
had actually been paying rent for some con- 
siderable time. This lower rate did 
not rest on any written or formal agree- 
ment, ` 

All other facts are fally stated in the judg- 
ment of Mr. Justice Richardson reported in 
2 Ind. Cas. 160. 

Babu Hari Oharan 
Bidhu Bhushun Ganguly, 
lants. 

Babas Mohini Mohan Ohakravarti, Hem 
Ohandra Mitra and Haris Chandra Boy, for the 
Respondent. 


Sarkhel, for Babu 
for the Appel- 


APPBAL No. 85. 

Judgment.—ln my opinion this 
appeal must be dismissed on the ground that 
this is an attempt by the defendants to vary a 
written ‘and registered agreement, to which 
section 92 of the Evidence Act applies, by a 
subsequent oral agreement. The agreement 
is none the less oral because itis to be in- 
ferred from the conduct of the parties. The 
judgment of Mr. Justice Richardson is 
correct and this appeal’ must be dismissed 
with costs. 

The other appeals will ‘be governed by this 


-decision. 


Appeals dismissed. 


+ 





CALOUTTA HIGH COURT. 

 Sroònp Civil Appear No. 1731 or 1907, 

--« May 16, 1910. 
Present:—-Mr. Justice Holmwood and 
‘Mr. Justice Sharf-nd-din. 
HARI BALLABH RAI AND OTHERS— 
DivENDANTS—APPRLLAXTS 

; VETSUS 

GOPAL LAL SINGH—-PLAINTIFE—- 
RESPONDENT. 

Misjoinder of causes of action—Hjactment—Suit by 
reversioner against different transferees from Hindu 
widow-—Successive trial of t#eues— (iwal Procedure 
Code (Act XIV of 1882), 8, 45, 

‘When 8 reversioner, ‘after the death of a Hinda 
widow, sues in ejectment, against several defendanta, 


~ who es transferees from the widow have various titles 


to different portions of the estate, there is no mis- 


‘joinder if he sues ina single suit. 


Ishan Chunder Hazra v. Rameswar Mondol, 24 0. 
881 ; Nundo Kumar Nasker v. Banomali Gayan 28 O, 
871, approved, , 
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' Bat there must “be successive trial of the 
issues separately affecling the different defendants. 

Umabai v. Vithal, 33 B. 293, 11 Bom. L. R. 34, 5 M.L 
T, 230, 1 Ind Cas. 120, relied onm 

Where the plaintiff as reversioner alleges that 
certain hobalas were executed by a Hindu widow 
tp various people, at various dates, of various iso- 
lated portions of the estate left by her husband, and 
farther the pleintff seeks to set aside the alienations 
made after the widow’s death by his own father 
and brother during his minority, and he has brought. 
one suit in ejyectmentand to get aside the aliena- 
tions: Held, that 16 if far better to admit each 
of the oases in separate number and try them as 
soparate cases | 

Appeal from the decree of the Sub-Jadge of 
Cuttack, dated June 14,1907, modifying that 

of the Munsif of Rajpur, dated February 23, 
1906. i r 
' Babus Jyoti Prasnd Sdrbadhthary and 
Sazleswar Sen, for the Appellants. 

Babu Sarat Ohandra Rai Ohowdhury for 
Babu Joy Gopal Ghosha, for the Respondent. 
: dudg ment.—This.is an appeal from 
the judgment and decree of the Subordinate 
Judge of Cuttack, dated the 14th Jane 1907, 
in a suit brought by the plaintiff as one 
of the two reversionary heirs of one Shyam 
Ballabh Rai, who died in 1876. He seeks to 
recover, possession and declaration of title 
in 8 annas share in certain separate parcels 
of property which were, itis alleged, at one 
time included in the estate of Shyam Ballabh, 
and he alleres that certain kobalas were 
executed by Gopemoni, the widow of Shyam 
Ballabh to various people, at various dates, 
of yarious isolated portions of the estate. 
Bat there is no allegation -that any portion 


of the estate which could be now dealt with `’ 


as a whole is covered- by these various 
alienations. Further he seeks to set aside 
the alionations made after the widow’s 
death by his own father and brother daur- 
ing-.his minority. The defence appears to 
have been that Shyam Ballabh was not the 
owner of some of the properties claimed, and 
also that there was no necessity to sell the 
properties.. Bat the principal objection to 
the suit was that it was bad for misjoinder 
of parties and causes of action, and we must 
say that the cause of action-in this suit 
has, in our opinion, become so hopelessly 
confused as to affect the merits of the decision: 
on every issue. - 

' The learned Munsif in the Court of first 


instance decided that the suit was bad for - 


multifariousness, but gave the plaintiff a 
decree for Rs. 20 which he found was the. 
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“The difficulties arising from a variety of 
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value of the moiety share in the two rooms 
of Shyam Ballabh which itappears were not 
sold. In appeal the learned Subordinate 
Judge has held, on theauthority of the case 
of Ishan Ohunder Hazra v. Rameswar -Mondol 
(1), that there is no’ misjoinder and he | 
has decreed the plaintiff's suit in respect of 
four different properties with which. we 
shall presently deal. Now the case jn. 
Ishan Ohunder Hazra v. Rameswar Mondol (1), 
does not state how the facts stood, but it 
speaks of the land in suit asasingle parcel, | 
and it was held; and rightly beld, that when 

a reversioner sues in ejectment against de- 
fendants who have various titles to different 
‘portions of an estate, there is no “misjoinder 
if he- sues in a ae suit. That case re- 
celves support from the later case in Nundo 
Kumar Nasker v. Banomali Gayan (2). In 
that case itis perfectly clear that the lease 
was ofa single parcel and the plaintiff who. 
was suing various persons in ejectment had 
been . dispossessed piecemeal at various 
times by various defendants from the whole 
lease-hold property. This case has been 
cited with. approval and followed ina very 
recent case [Umabad Mangeshrao v. Vithal 
Vasudev Shetti (3)]. It was there held 
that itis never any bar in a sut for 
ejectment that many persons are in 
possession: The only possible objection 
on the ground of inconvenience. 


defences can bé cured by successive trial 
of the issues separately affecting the differ- 
ent ‘defendants. In that case it was only 
necessary to set aside the decree and to 
remand thecase for re-trial inasmuch as all the 
alienations were made by the widow from her 
husband’s estate. Inthiscase a remand is 
more necessary inasmuch as the merits have 
been seriously affected by the way in which 
this suit has been considered in the lower 
Courts and section 99 cannot avail to save 
it. In the first place, the suit as against 
the plaintiff's father and brother must ob- 
viously be separated from the suit against 
the alienees of the widow. In the second 
place, the way in which the widow made the 
various alienations’is so different and the 
defences of the parties are so varying that it 
1) 24 O. 831. | 
(2 29 0. 871. 


3) 38 B. 293; 11 Bom. L. R. 845 5 M.L.T. 230, ifad. 
Oas, 120. F i 


Vol, yÈ 
BYED NOONSLHEN SAIB 0. SYED IBRAHIM SAIB, 


is impossible to say that the matter can be 
fairly tried without practically separating the 
three suits against the alicnees of the widow 
with which we are now concerned. 

The rnle laid down by the Bombay Court 
really amounts to much the same thing when 
it ia stated that there must -be successive. 
trial of the issues separately affecting. the: 
different defendants. . We think that in this 
particular case, as it is to go back, it is far 
better to admit each of the cases in separate 
numbers and try them: as four separate, 


cases, the. first case will be with regard to. - 


property No. 1 in schedule ka. The decision. 


as regards this in the lower Court is clearly“ 
inadequate inasmuch as thereis no finding’. 


that the property was not the lady’s stmdhan 
and proceeds on the assumption that it 
was part of the estate of Shyam Ballabh and 
that there was no legal: necessity for- the 
sale. Then as regards property No. 3 in 
schedule ka,. which will form the second 
suit, the same difficulty applies and there 
appear to have-béen other. questions besides 


that of legal necessity raised in the defence. > 


We think that itis far better’ that ‘this 

case, should have separate issues and should 
be separately tried. Then there is the case. 
as regards the first property in schedule 
kha. It stands on a totally different footing 
inasmauch as the alienation is alleged to 
have been by verbal assignment to the de- 
fendants Nos.. L to 4 on trust to maintain 
seba pujah of their family idol, and after the 
death of the lady, the plaintiff’s father and 
brother are said to have executed a release to 
the purchaser for this property. This is not 
an alienation by sale and it seems to give rise 
to different causes of action. 
as we have said, the third suit for trial. The 
fourth suit will be -about the property No. 
2 inschedule kha inthis case. The aliena- 
tion was said to have been made by the 
plaintiff's father and brother, but the kobala, 
which is put forward, is found by the Subordi- 
nate Judge to have nothing to do with ‘the 
property in suit, ' The assignees of the father 
- and the brother cannot be sued on the same 
canse of action as the assignees of the widow.’ 
This tod will have to form the ‘subject of a 
separate suit. The plaintiff will be entitled to 
file these four suits, but asa condition prece- 
dent to his being allowed to be heard on re- 
mand on these four suits, he will have to pay 
the costs of the defendants i in all the Courts. 


Na 


This will form, | 
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The costs will be paid within one month 
of the date of the receipt of the order in 


the lower Court, otherwise the suit will stand 


dismissed. 
We assess the hearing fee in this Court at 
two gold mohurs. 
. b : Appeal allowed. 





MADRAS HIGH COURT. 
Seconp Civin Aperan No. 1927 or 1908. 
April 20, 1910. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
SYED NOONSLEEN SAIB AND OTHERS-—- 
APPELLANTS 

tersus 

SYED IBRAHIM SALIB AND OTHERS -— 
RESPONDENTS, 

Limitation Act (XV of 1877), Sch. II, arta, 120, 
144—Suit by a Muhammadan for partition of both 
movables and immovables—Inmitation as regards 
immovables. ` 

A-sait by a Muhammadan for partition of a share 
of immovable properties, is governed by artiole 144, 
of Schedule II of the Limitation Act (XV of 1877). 

Mahomed Riasat Ali v. Hasin Banu, 21 O. 157; 
20 L A. 155, Runchordas v. Parvati Bai, 23 e 726; 
26,1. A. 71, ‘reforred to. 


Second. appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 687 of 1907, presented against the decree 
of the Subordinate Judge’s Court of Madura 
(West), in Original Suit No. 32 of 1905. 

Judgment.—rThe suit is bya Muham- 
madan for partition of half share of pro- 
perties both movable and immovable on his 
wife’s death. The defendants, among whom 
are the other sharers, do not set up 
adverse possession. Even assnming that 
possession became adverse at some time 
within the last 12 years, there is no reason 
to suppose that it was adverse before the 
o%th November 1893 while defendants Nog. 27 
to 31 were impleaded on the 27th November 


ante 


t- 


- 1905. We must hold that the suit as regards 


immovables is- not time-barred. In this 
view, it is unnecessary to express any Opinion 
on’ the other points argued. But we think 
that the District Jadge was right in holding 
that the plaintiff was entitled to the deduc- 
tion of the time spent in prosecuting the suit 


‘before.the Munsif. The question was one of 


market-value and the plaintiff paid substantial 
Court-fee.- We are not prepared.to say that 
the Judge was wrong in holding that the 
plaintiff's valuation was bona fide, 


-t 
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Mr. Rangachariar raised an 
contention, on the authority of Mahomed 
Riasat Ali v. Hasin Banu (1), that the 
article applicable was 120 of the Limitation 
Act. The Privy Council applied that arti- 
cle as regards a claim for movables by the 
heir of a deceased persen. In Runchordas v. 
Parvati Bas (2), the Judicial Committee de- 
cided that a Hindu reversioner suing for the 
property of a deceased Hindu was entitled to 
come. within 6 years as regards movables 
and 12 years as regards immovables. Mr. 
Rangachariar, however, argues that this is a 
anit for partition and that a share can ouly 
be allowed after taking into account both 
movables and immovables. That ia no 
doubt £o, and if the plaintiff withholds 
movables after 6 years from the date of the 
death of the intestate, his share of the im- 
movables may be affected. But this has 
nothing to do with limitation as regards the 
claims to immovables. Article 144 of the 
Limitation Act must be applied to the suit 
as regards immovable property. There is 
. no foundation for the contention that the 
claim for immovables 18 time-barred. 

The second appeal is dismissed with costs. 


Appeal dismissed. 
(1) 210. 157; 20 I. A. 156, 


(2) 28 B. 725; 26 I. A. 71. 





. ALLAHABAD HIGH COURT. 
“Srconp Crvin APPRAT No. 1254 or 1905. 
f May 13, 1910, 
Present:-——_Mr. Justice Banerji and 
Mr, Justice Tudball. 
MOHAMMAD VILAYAT ALI KHAN— 
PLAINTIPE— APPELLANT 
VETBUS 


MOHAMAD LIYAQAT ALI KHAN AND 


OTHERS—_DEFENDANTS-—-RESPONDENTS, 

Custom—Alienation— Transfor of right of residence on 
the site by tenant—-Landlord and tenant—Evidence of 
cuatom. 

In order to prove the existence of a custom entit)- 
ing a tenant to transfer his right of residence on a 
sito, several deeds of transfer were produced! with- 
ont showing the circumstances under which those 
transfers were made: Held, that the evidence was 
totally insufficient to establish the custom set up 

Ram Bilas v. Lal Bahadur, 80 A. 811; A. W.N. 
(1908) 112; 5 A. L J. 456, 4 M. L. T. 169, referred to. 


Second appeal fromthe Additional Judge of 
oo dated the 14th September, 
905. f 
` Mr. Abdul Raoof (with him Mr. M. L. Agar- 
wala), for the Appellant, 


ingenious | 


The Hon’ble Mr. M. M.-Malviya, for the 
Respondents. F 

Judgment. —-The finding of the lower 
Court on the issue referred is in favour of the 
respondents. It has held that Ghariboo as 
a tenant had aright by a custom prevailing 
in Jalalabad to transfer his right of residence 
on the site on which his shop stood. Objec- 
tion has been taken to this finding that the 
evidence on the record is legally insufficient 
to establish the custom set up by the defend- 
ants. Excepting the bare proof of some 
sixteen transfera made by persons, who 
are not zemtndars, there is no evidence to 
establish the custom set up. The defendants 
have contented themselves with simply prov- 
ing the fact that these transfers were actually 
made. They have not attempted to show the 
circumstances under which they occurred. 
As the learned Chief Justice rémarked im 


the Full Bench case of Ram Bilas v. Lal. 


Bahadur (1): “Weare not aware, however, 
of the circumstances of the case under which 
these sales took place. It may be that the 
landlord had, by express agreement with the 
tenants in the particular cases, transferred to 
them the sites of their dwellings. It may be 
that the sales were made with the consent 
of the semindar. It may be that the sales 
were made under some special agreement 


with the tenants made at the time when the | 


occupancy of the house began.’ The present 
case is very similar in its aspects to tbe 
cass quoted above. Practically the vendor 
has sold the property of the zemindar and 
we should require very good evidence indeed 
before we could hold as proved the existence 
of a custom under which A is entitled to 
sell the property of B. In our opinion the 
evidence produced by the respondents, ac- 
cepting it as it stands, is totally insufficient 
to establish the custom setup. We, there- 
fore, hold that the custom has not been prov- 
ed. We have found, by our order of the 27th 
April 1909, that Ghariboo was a tenant of 
the plaintiff and the pro forma defendants 
genundars. As the custom alleged by the 
transferee has nob been established, Ghariboo 


- was not entitled to transfer anything beyond 


the materials of the house. These materials 
his transferee ig entitled to remove, but he 
has no right to continue in possession. ‘We, 


(1) 80 A. 811; A. W. N. (1908) 112;-5 A. L. J. 456; 


4 M. L. T. 169, 
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therefore, , allow the appeal and set aside the 
decrees of the Courts below. The appellant 


will have'a decree for possession jointly with . 


his co- sharers pro forma defendants Nos. 1 to 
9, subjectito the right‘of the defendant No. 
11 to remove the materials of the house for 
which. purpose we. allow him a period of 
three months from this date. The appellant 
will have his costs throughout against the 
answering defendants, 


y 


_ Appeal allowed. | 





ALLAHABAD HIGH COURT. 
Sro Crvm APPRAL No. 589 or. 1909. 
May 17, 1910. 

A resent: i MT, Justice Richards and 

-Mr. Justice Tudball. oe 

KALICHARAN. AND OTHERS—PLAINTIBRFS— 

APPELLANTS 

versus 

anana UTMI AND OTHERS—DEFENDANTI— 
RESPONDENTS, 

on of Property Act (IV of 1883), s. 128—Gift 
of immovable property-—-Registration—Application for 
mutation of name does not amount to a gift—Hindu 
law—Daughter-in- lato—-Maintenance. 

B : during his life-time made an application in 
the Revenue Oonrt in which he stated that he had 
no, beir except his danghter-in-law U, that she 
_ was in possession of his property with him, and 


that he wished her name to be recorded along with 
his own : 


Heid, that the mutation application could not be 
read as agift. Gift. must be made. by a re- 
gistered instrument. U did not get any right 
in the property by virtue of the mutation ap- 
plication. After tho death of B, his property must 


go to his heirs and U would be entitled only to 
maintenance. 


_ Second appeal from the decision of the: 

` District Judge of Ghazipur, dated the 22nd 
. March, 1909. ` 

Mr. ‘Surendro Nath Sen, for the Appellants. 

_ The Hon’ble Mr. Abdul Majid, for the 

_ Respondents, 

Judgment.—tThis and the connected 
Appeals Nos. 598 and 629 of 1909, arise out 
of a suit in which the plaintiffs claimed, 
amongst other things, a declaration of their 
title as heirs to certain property. It appears 
that the last owner of the: property was one 
Bisheshar Kori, who had a son Sheonandan 
Kori who . married Musammat 
defendant No. 1. Sheonandan Kori predeceas- 
ed his father: leaving his widow the said 
Musammat -Utmi, Bisheshar Kori during 
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his life-time - made an application in the 
Revenue Court in which he stated that he had 
no heir except Musammat Utmi, that she 
was in possession with him, and that he 
wished her nameto be recorded along with 
his own. This was with respect to 2 brghas 
ont of 8 bighas fixed-rate tenure. It has been 
found that: the plaintiffs are the next heirs of 
Bisheshar Kori assuming him to have died 
intestate. Musammat Utmi, after the death 
of her father-in-law, mortgaged the property 
to Sheo Rachli defendant No. 2. The Conrt 
of first instance decreed the plaintiff’s claim 
for all the property, except tenancy land, and 
also declared that the mortgage, to which we 
have referred, was not binding upon the 
heirs of Bisheshar. The plaintiffs appealed 


‘against the decree of the first Court in so 


far as it dismissed any part of their claim, 
while the defendants appealed against so 
much of it as had been decreed. The lower 
appellate Court has held that the plaintiff's 
guit, in so far as it seeks a declaration of title 
to land held as fixed-rate tenancy, is barred 
by section 95-of the Tenancy Act as being a 
matter cognizable only by the Revenue Court. 
It has also held that the effect of the muta- 
tion in favour of the Musammat was to give 
her the property, in respect of which the 
mutation had been effected, as an absolute 


estate of which she was entitled to make the 


mortgage and this part of the plaintiff’s suit 
was dismissed. ‘ 

The only point, which has been argued 
before us, is the question whether or not 
Musammat Utmi was entitled to the fired- 
rate tenancy in respect of which mutation was 
effected by Bisheshar. In our opinion, Musam- 
mat Utmi cannot be said to have acquired 
any estate whatever. All that she had asa 
sonless widow of Sheonandan was aright to 
maintenance. It is true that Bisheshar might, 
if he so wished, have made a gift in her 
favour. -But we cannot read the application 


for mutation as a gift, and indeed it has 


never beenset up as such. The Transfer 
of Property Act now requires that all gifts 
and transfers of property (save property under 
the value of Rs. 100) must be made by a 
registered instrument. Consequently neither 
Musammat Utmi nor her mortgagee can have 
any right in this property. Of course, Musam- 
mat Utmihas a right to maintenance. But 
that question does not arise in the present 
suit. 
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With regard to the other point, we think 
that section 95 is not applicable to the present 
case. Suits referred to in that section are 
eulis between landlords and tenants. We 
allow the appeal, modify the decrees of the 
Courts, below by decreeing the plaintiff's 
claim in full with costs including in this 
Court fees on the higher scale. s 
Appeal allowed. 


eee iarce 


CALCUTTA HIGH COURT. 
M ISCELLANEOUS Civit Apreats Nos. 167 
AND 1&2 or 1909. 
Wira Cryin Russa Nos. 1922 ann 1928 
“ or 1910, 
May 81, 1910. 
Present :—Mr. Justice Chatterjee and 
Mr, Justice Vincent. _ 
RATESHWAR SINGH—Jupenunt-repror 
_+-APPELLANT 
tersus 
GULAB CHAND—Drores- HOLDER— 
RESPONDENT. 

Hindu Law—Mitakshara—Survivorship— Esecution 
of decree-—~Decree against father—Hmecution against son 
—Crnl Procedure Code (Act XIV of 1882), 8. 244. 

A Alitakshara son, who has succeeded by right 
of survivorship, may be brought upon the record 
of the proceedings in execution’of a decree against 
his,deceased father, and execution can be carried on 
against the properties in lis hands, coming by descent 
or survivorship, unless he can successfully raise the 
plea of illegality or immorality. 

Amar Chandra Kundu v Bebak Chand Ohowdhury, 
840 642, (F. B.) ; 11 C, W.N.698;50. L. J. 491; 
2 M. L. T. 207, relied on. 

Suraj Bunsi Koer v. Bheo Prasad Singh, 5 0.148 ;6 
I. A.88;4 0. L. R. 226and Madho Parshad v. Mehrban 
Singh, 18 C. 167 (P. 0.);17 I. A, 195, distinguished. 

Peary Lal Simha v. Chandi Charan Sinha, 11C. 
W.N. 168 ;5 0. L. J. 80 must be taken as overruled 
by Amar Chandra Kundu v. Bebak Chand Chowdhury, 
340 642, (F.B.);11C. W. N. 593; 5 0.L.J. 491; 2 M, 
L T. 207. ; 

Appeals from the orders of the Sub-Judge 
of Darbhanga, dated March 14, 1910. 

Babus Jogesh Ohandra Roy and Akhoy 
Kumar Banerjee, for the Appellant. 2 

Babus Nalini Ranjan Ohatterjee and 
Baldeo Narayan Singh, for the Respondent. 


APPHAL No. 182. 

Judgment.—In this case the decree- 
holder obtained a decree for money against 
one Sareshwar Rai Singh, who was one of 
four brothers living jointly with hia father 
Sureshwar Singh as a joint family governed 
by the Mttakshara Law. Sureshwar died 
during the life-time of his father leaving his 
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sons, the appellants before us, and they suc- 
ceeded by right of survivorship to the interest 
of their deceased father inthe family proper- 
ties. It coes not appear that there was any 
execution taken outin the life-time of Suresh- 
war: after his death, however, the decree-holder 
applied for executing his decree against the 
appellants .as the legal representatives of 
Sureshwar. They objected on the ground 
that the decree, not having been executed 
against their father. conld not be executed 
against them as they did' not inherit any- 
thing from their father and had, therefore, no 
assets in their hands available to the decree- 


_ holder for the satisfaction of his decree. They 


further contended that the decree-holder 
should not be allowed toattach any specific” 
share in the property and further that 
the matter of the liability of the appellants 
to the present excention had been decided 
in their favour on ihe 16th April 1904, 
and that that order is conclusive between 
the parties. 

The Court below overruled the first ple 


a a 


and did not enter into the others: hence` 


this appeal. 

As regards the first point, we think that 
the decision of the Full Bench in the case 
of Amar Ohandra Kundu v. Sebak Chand 
Ohowdhuny (1), is a binding authority and 
the appellants have been rightly brought 
upon-the record as the legal representatives 
of their deceased father: so far there is no 
serious contention that the order is wrong. 
The contention is that the real decision in the 
Full Bench cage does not go further and hold 
that the property that has survived to the 
sons Cun be pursued in execution for the 
realisation of the decree: and that such a 
view would contravene the views of their 
Lordships of the Privy Council in the cases of 
Suraj Bunst Koer v. Bheo Pershad’ Singh (2) 
and Madho Parshad vw. Mehrban Singh (8). 

We do not think this contention is 
correct. In the case of Suro) Bunsi Koer 
v. Sheo Pershad Singh’ (2), an attachment 
of the father’s interest under a decree 
based upon an universal debt was con- 
sidered as so far charging the share of the 
father as to make it available to the decree- 
holder notwithstanding the death of the 
father thereafter leading tothe succession of 


“(1) 34.0. 642; 11 C. W. N 593;5 0.1L. J. 491; 2. 


M. L. T. 207. 
(2) 6 C. 148; 8 I. A. $8 ; 4 O. L, R. 226. 


-7 (8) 18 O, 157 ; 17 L A, 195, 
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the sons by right of survivorship. If it were 
not for the attachment, the share of the 
father would not have been liable. In. the. 


‘case of Madho Pershad v. Mehrban Singh (8), 


the decree was against the uncle and that 
case has no bearing. The Full Bench case,, 
therefore, does not contravene any principle 
laid down bythe Privy Council; as regards 
the case of Peary Lal Sinha v. Ohandt Oharan 
Sinha (4), that must be taken as overruled 


by the Full Bench so far as it decides any- 


z 
é 


thing inconsistent with the same. The 
Full Bench seems clearly to lay down. that 
the son, who has succeeded by right of sur- 
‘vivorship, may be brought in as 8 representa- 
“tive and execution carried on against the 
properties in his hands, coming by descent or 


survivorship, unless he can successfully raise - 


the plea of illegality or immorality. On prin- 


one also, wedo not see why this should 


beso. All the pleas that would be open 
the son in & fresh regular suit are open 
him under section 244 of the Civil Pro- 


„ĉedure Code with the regular incidence of 
appeals, as in a regular suit and there is no 


reason why the- decree-holder should be 
thrown. back upon a fresh suit when 
the shorter remedy causes no hardship to 
the debtors. 

. Asregards thesecond plea, itis not contended 
that the share’ attached is not the legitimate 
share of Sureshwar. If it is less than his 
legitimate share so much the better for the 
appellants; if it is more, it does not affect 
them inthe leastand the parties fhat may 
be affected, or other brothers of Sureshwar, 
are not before the Court so that any ‘ad- 
judication as to, the. share would be 
futile. As regards the third plea, the order 


_on.which itis based is not a part-of the 


record. It is attempted to be filed now but 
we cannot allow this as if it were. before the 


' lower- Court, the respondent might have 


shown that the order had been set aside on 
appealor that there had been subsequent 
orders nullifying its effect. Indeed we are 


told ‘that there have been subsequent orders 


Allowing execution to go on against the appel- 
lants and these latter crders might stand as 
counter estoppels. We cannot, therefore, en- 
tertain the application of the appellants . 
to receive the attested copy of the orders 
in support of his third "ples. The ap- 


T (a) 11.00. W. N. 168; SOL 190 
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peal i ig; therefore, demad wh čast, 5 gold 
mohurs. 
Ape: No. 167. 

The question of estoppel by a previous 
order does not arise in this case. The other 
points are the same as in the above case. 
The appeal is dismissed with costs, 3 gold 
mohure. 

The Rales ‘will stand discharged with- 
out costs. 

Appeals dismissed. 
Rules discharged. 


MADRAS HIGH COURT. 
Second Cryin APPRAL No. 1709 or 1908, 
May 4, 1910. 

Present: —Mr, Justice Sankaran Nair and 
Mr. Justice Krishnaswamy Aiyar. 
KOLATHATHUL ILLATH VISHUN 
NAMBUDRI, KARNAYAN or HIS 
TARWARD— APPELLANT 
_ versus 


_ MELOOTHEDATHIL OHULAYAKKAN 


AKKAMMA—- RESPONDENT. 

Malabar Law and Usage—Nambudris of Malabar— 
Self-acquisstions of Nambudris, governed by Hindu and 
not by Marumakatayam law. 

The Nambuiris of Malabar are governed as to self- 
acquisitions by the Hindu Law, as it prevails in 
Southern India except so far asit is shown to have 
been modified by usage or custom having the force of 
law,the probable origin of the special usage being 
either some doctrineof Hindu Law as it stood at 
the date of their settlement in Malabar, though now 
obsolete, or some Marumakatayam usage. The self- 
acquisitions of a member of a‘Nambudri tllom do not 
lapse to the Ilom, 

Channantha Attekumath Lakshmi Ammar. Palakuzhu 
Thappan Nambudri, 25 M, 662; Vasudevan v. Secretary 
of State for India, il M. 157 at p. 162; Govindan 
Nair v. Sankaran Nair, 82M, 851; 2 Ind. Cas. 183, 
Katama Nautchiar v. Rajah of Swaygangah, 9 M. I. A. 
589; 2 W, R. (P. 0.) 81, referred to. ` 


Second appeal against the’ decree of the 
District Court of North Malabar, in A. S.: 
No. 283 of 1907, presented against the decree 
of the Court of the District Munsif of Tali- 


~paramba, in O. S. No. 71 of 1906. 


Judgment, ` 
gues to 
recover a debt, ontuacted by the deceased 
Parameswaran Nambudri, a Junior Member. 
of an /lom of which the lst defendant is the 
head: -His wife and children ‘are also defen-- 


dants, : wa Ae 
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Paremeswaran Nambudri wasin posseasion 
‘of a piece of land belonging to the family and 
it is found that he builtthereona house worth 
Rs. 1,000, out of his own funds and also plant- 
“ed pepper vines on the land. It: was con- 
-ceded in the.lower Courts that the house, 
which was built by the deceased’ out of his 

~ own funds though onland belonging to the 
_ family, was ‘his self-acquisition and-the point 
“is not raised by the memorandum of second 
appeal. We accordingly accept that finding. 

Asito the utensils dc. worth Rs. 500, they 
arein'the house left by the deceased and 
were admittedly the propertyof thedeceased 
The first question is whether the ‘self-acquisi- 
tion of Parameswaran. devolved onthe family - 
to which he belonged or on his gon, the 
4th defendant. All the previous depinions 
were reviewed in Channantha Attekumath 
Lakshmi. Amma v. Palakuzhy Thappan 
Nambudri (1), and the learned Judges therein 
arrived at the conclusion that the question is 


not concluded by authority and that there is’ 


no definite ruling of the High Court on the 
point. . 

As to the law applicable to the Nambud- 
ris, it has been held in a case in which evi- 
dence was taken about their usage, that 
‘“‘Nambudris are governed by the Hindu law, 
except so far as it is shown to have been 
modified by usage or custom having the force 

of law,the probakle origin of the special 
nsage being either some doctrine of Hindu 
law as it stood at thé date of their settle- 
ment in’ Malabar. though now obsolete or 
some Marumakkatayyam usage.” Vasudevan 
- v. The Secretary of State for India (2). 

The Hindu law is, generally speaking, the 
law laid down by the anthorof the Mitakshara. 
_ Under that law, though the interestof an undi- 
vided member in family property passes by 
survivorship to the other members of the 
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‘under the same law under another name, 
where the theory is more strictly carried. out 
in practice, theself-acquisitions.of a male also 
~ descend to his own heirs. x 

It may be noticed that in the earliest case, 
[Kamaran v. Reyru referred in. Govindan , 
Nair v. Sankaran Nair (8) of which there is 
any report]. it is stated to. be a very preva- 
that the .immediate - Juniors 
and not the tarwad are those entitled: to, the 
self-acquisitions and that not one of the deci- 
sions, including that of the Fall Bench in 
Govindan Nair. v. Sankaran Natr (3), is based 
upon usage but, on the other hand, the majo- 
rity of the Judges acted on the maxim ‘staro : 
decisis,’ 

In these circumstances, we eter Pa it 
that any ‘Marumakkathayam usage’ would 
-have influenced the family law of the Nam- 
budris-in this respect.- Nor have we been 
referred to any doctrine of ancient Hindu law 
which denied tothe son the right of succes- 
-sion to the separate property of. his father, 
which may have served as a basis for the. 
existence, ifany,of a different rule of law 
among the Nambudris. 

Under the old Hindu law, when sana 
sition was not . recognised, no question: could 
arise as to succession... When -separate pro- 
perty or self-acquisition was recognised, the 
law of succession followed the. nature of the 
property. The foundationof the mght to 
take by survivorship is common interest and 
common possession during the lifeetime of the 
deceased. It is possible there may have been 
a stage in the growth of Hindu law when a 
man who acquired.any property had only the 
use’ of it, in which case his undivided family 
may have taken it on his death. But when 
after his complete .dominion (with right of 
alienation) overself-acquisition was recognis- 
-ed, it is dificult to conceive a.different liné of 


family, his separate property devolves exclu-, pn for it from property that may have 


sively on his own heirs. The 4th defendant, 
the son of the deceased, takes the property of 
the latter under the Hindu law to the ex- 


clusion of the other members of the family.. 


It is true that, under the Marumakkatayam 
e Jaw, we have decided that the self-acquisition 
of a male in Malabar lapses to his ¢arwad but it 
Jas also been decided that in the case of 
a female, her children succeed to the exaln- 


sion of the tarwad; while- in 
(1) 25 M. 662, Wanara 
(2) 11 M. 187 at p. 162. 


been obtained by partition which would 
undoubtedly be made to descend to natural . 
heirs to the exclusion of those from whom he 
may have divided. The foundation of com- 
mon interest inthe property failing, survivor- 
ship goes with it and the nature of the pro- 
perty determines the rule of succession. A 
Nambnudri like any other Hindu has the right 
to alienate his self-acquisition in his life-time 
without regard to any necessity or to the 


(3) 32 M. 851; 2 Tið.. Cas. 188, 
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‘wishes of the other members of his family. 
He may devise it to strangers. 

‘It the deceased had been a divided member, 
there is no doubt his son would have succeed- 
red .to the, property obtained on partition and, 
in my opinion, the self-acquisition will follow 
the same course of descent. The 4th defend- 
ant is, therefore, entitled to the’ house and, 
utensils and not the Ist defendant. The 


„decree against the lst defendant as represen- .` 


tative is, therefore, reversed, but in the oir- 
cumstances without costs. The suit was 
dismissed against the 4th defendant and there 
18 no appeal. 

Krishnasamy Aiyer, J—I agree in the judg- 
ment of Mr. Justice Sankaran Nair. As 
regards the pepper vines, we munt treat them 
as the property of the Illom. They were grown 


by the deceased Parameswaran Nambudri 


on Ilom property. They cannot be held to be 
his self-acquisition. The lst defendant as 


the Karnavan is not liable for the debt con- ' 


iracted by Parameswaran so far as this pro- 
perty is concerned. No question has been 
raised in second appeal that the house and 
vessels were not the self-acquisition of 
Parameswaran. Thehouse isin the oceupa- 
tion of defendants Nos. 2 to 4, the mother, widow 
and son of Parameswaran and the vessels too 
arein their possession. No decree can be 
given in this case against the lst defendant on 


the ground that he isin possession of Parames-- 


waran’s property. Botit is contended for 


the respondent that the Illom succeeds to the’ 


self-acquisition of every member and that 
the lst defendant as Karnavan is properly 
liable for Parameswaran’s debts. This ques- 
tion has been left undetermined by the District 
Judge. In Ohannantha Attekumath Lakshmi 
Amma v Palkuzhu Thappan Nambudri (1), 
the question was left open whether, under 
the customary: Jaw governing the Numbu- 
dries of Malabar, the self-acquisitions vf a 
Numbudri pass at hisdeathto the immediate 
heirs of the acquirer or tothe Illom. The 
observation in Vasudevan v. The Secretary of 
State for India (2) that self-acquired property 
merges on the death of the person acquiring 
it with family property as isthe case among 
Nairs is not a binding decision. 
course of decisions, as is the case amongst 


Maramakkatayam families, that the self-: 


acquisitions of a member of Numbudri Ilom 
lapge to the Illom. The recent decision by 
dhe ‘majority of the Full ots in Govindan 
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Nadr v. Sunkaran Nair (3), which is solely 
rested on the current.of judicial authority as 
regards the descent of the self-acquisition of 
a Marumakkatayam Hindu, does not, therefore 
apply to the case of Nambudris. Unfettered 
by authority, there can be no question as to 
whatis the rule oflaw we should apply to 
the descent of a Nambudrie’s self-acquisition. 
It is capable of gift inter vivos. It can be 
willed away at the pleasure of the acquirer. 
Unless the notion of heritable rights in son, 
widow and daughter is foreign to the Nam- 
budri, we are bound to apply the ordinary 
Hindu law of succession to the Namdndrie's 
self-acquisition. If wego back to the archaic 
Hindu law and repudiate the idea of self- 


“acquisition itself, then, of course, the pro. 


perty acquired must lapse tothe tarwad. But 
in that case even in the acquirer’s life-time, 
he would have no right over it. But this 
being recognised even to the extent of vali- 
dating a posthumous disposition by Will, I 
do not see how we are entitled to refuse suc- 
cession to the natural heirs of the acquirer. 
If an Illom became divided into individual 
units with the consent of all, each individual 
will pass his separate property to his own 
heirs and notto his divided brethren in a 
group. This was the analogy accepted by 
Privy Council in the Stveganga case [ Katama 
Nachearv. The Rajah af Shivaganga (4) |for the 
succession of self-acquisition. The same holds 
good in the case of the self-acqnuisition of a 
Nambudri. The Nambnudri is governed hy 
the Smritis. Hoe is even more orthodox than 
the Brahmin of the rest of the country. He 
owes allegiance to the Vedas, the Smrttis and 
the Puranas. 

Except in so far as recognised custom has 
made any inroad into the law of Smrttis 
he is governed by that law. The 4th defendant 
as the son of Parameswaran must, therefore, 
No 
decree has been passed againat him and there 
is noappeal by the plaintiff to make him 
liable. We must, therefore, allow the appeal 
by the Ist defendant anddismissthe plaintiff's 


- suit but in the circumstances without costs. 


allowed. 
(4) 9 ME A. 630; 2 W. R. CP. T 
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MADRAS HIGH COURT. | 
Seconp Crvi APPEAL No. 549 or 1907. 
ns April 27, 1910. 

Present:—Sir Arnold White, KT., Chief 
Justice, and Mr. Justice Manto. 
SAPPA KRISHNA PATRUDU AND OTARRS 
——APPELLANTS 

VETSUS : 
THELLI MUKUNDA SAHU— 


REEPONDERT. 

Landlord and Tenant—Occupancy right—Buecessor 
to an occupancy tenant—Presumption af occupancy. 

Where a Zamindar granted a Rajahbogam right to 
one B and atthe time of tho grant a tenant culti- 
vated the land under occupancy rights: 

Held, that the successor of the occupancy tenant 
should be deemed to be a tenant with occupancy 


rights. 
Alarapu Therala ` v. Telukula Neelakanta Behara, 


30 M. 502,2 M L. T. 470; 8. A. No. 1021 of 1905, 
8. A. No. 1787 of 1908, distinguished. 

. Second appeal against the- decree of the 
District Court of Ganjam, in Appeal Suit 
No. 297 of 1906, presented against the decree 
of the Court of the District Munsif of Sowpet, 
in Original Suit No. 519 of 1906. 
Judgment.—tThe Judge holds that at 
the time of the main graut to Balajee Deo, 
the land was cultivated by one Brivdavana 
who held it with occupancy right and that 
the defendant succeeded Brindavana. 

On these findings, we are not prepared to 
gay the Jadge was wrong in holding that the 
defendant is a tenant with occupancy right. 

_ We think the present case is distinguish- 
able from Marapu Tharala v. Telukula Neela- 
There the tenants set up 
fu permanent lease which they failed to prove. 
The appeal in that case came before the same 
District Judge, who heard the appeal in the 
present case. He observed in his judgment 
that, the lands being tain, the presump- 
right did not apply 
unless the tenant or bis . predecessor-in-title 
held the Kudivaram right. He pointed ont 
that there was no limit of any earlier tenancy 
than the alleged permanent lease. Here the 
Judge points ont that all that passed under 
the grant from the zemindar to Balajee Deo 

was what the zemindar possessed at the time, 
1, e, the right to -Rajabbhogam, and he 
finds that, at the time of the grant, there 
was a subsisting tenancy, Brindavana being 
the tenant. 

In Second Appeal No. 1021 of 1905 (where 
the Inamdar was held entitled to evict), the. 


(1) 80 M. 502; 2 M. L. T. 470.. 
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defendants set up a permanent lease, which 
they failed to prove and in their written 
statement they did not claim any right of 
permanent occupancy independently of alleg- 
ed lease. 

We may observe that in Second Appeal 
No. 1737 of 1908, where the plaintiffs relied 
on the same grant to SBalajee Deo the 
Courts below held in favour of the occupancy 
right and an appeal to this Court was dis- 
missed though if does not appear that the 
question of occupancy right was raised. 

The second appeal is dismissed with costs. 

Appeal dismissed. 


(s c. 7A L. J. 404.) 
ALLAHABAD HIGH COURT. 
OURIMINAL Rererence No. 124 or 1910. 
March 11, 1910. 
Present:—Sir George Knox, Krt., Judge. 
MAHADEY A—Arpircant 
rersus 


EMPEROR—Oprosire PARTY. 

_Gambling Act (TIT of 1867), 98. 5, 8 — Money found on 
the person of the gambler and +ñ the gambling house, 
distinction between 

Act III of 1867 doesnot draw a distinction between 
moneys found on the persons of the gamblers and 
those found in the gaming house. 

Emperor v. Walli Muasaji, 26 B 641, referred to. 

In exercising his discretion, a Magistrato should 
not ordor the confiscation of the money found on the 
person of the gambler, which, up to the time ofsearch, 
has not been used for the purpose of gaming. 


Criminal Reference made by the Sessions 
Judge of Mirzapur. - 

Judge ment.—Vusammai Mahadeva 
has: been “convicted of an offence under 
rection 4, Act 111 of 1867. In addition to 
the sentence of fine passed upon her and 
others who have been tried with her, the 
Magistrate ordered that the instruments of 
gaming found in the house at the time, and 
moneys found on the floor and moneys found 
on the persons of the gamblers be also con- 
fiseated. Upon the- person of Musammat 
Mahadeya, a watch and chainand ornaments 
were fonnd and also Rs. 8 in cash. The appli- 
cant being under a misapprehension that an 
order had been made for the confiscation of 
her jewellery as well as of her cash, applied 
to the Coart'of Session at Mirzapur for re- 
vision of the Magistrate’s order. From the 
explanation furnished by the learned Magis- 
trate it appears that no order was made or 
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was intended to be made for the confiscation 


of the jewellery; and that the order that was 


made was, intended to be made as regards ‘the 


money found on the person of the accused, as’ 


the Magistrate wus of opinion that the money 


had been brought there for the purpose of- 


gambling. The learned Sessions Judge, re- 
lying upon the case of Emperor v. Wally Mus: 
soji (1), has submitted the record to this Court 
with a recommendation that’ the moneys 
found on the person of M diam Mahadeya 
be returned to: her. ` 

The learned Judges of the’ Bay Court 
considered that iw the Bombay Act 1V -of 
1867; there was an intention to draw a disg- 


tinction between moneys: found in the honse - 


searched and moneys found on the persons of 
those found therein, acd they held ‘that on 
the phraseology of ‘the section contained in 


the Bombay Act, the power, to seize, money _ 


in a case like the present does hot extend to 
that found on the person. I have to deal 
with Act No. III of 1567.’ 
Act authorises’ certain officers themselves to 


‘enter, or to authorise a proper officer’ of— . 


police to enter, a house, suspected of being. 


a common gaming house, and to seize, inter | 
all moneys an KADI suspected of 


alta, 
having. been used or of being intended’ to be- 
used for the purpose of gaming, which are 
found therein; also to search the persons of 
those whom he orsuch officer takes in custody, 
and to take possession of all instruments of 
gaming fonnd upon such search. Section 8 
provides that on the conviction of any person 
of keeping or using aby such’ common gaming 
house or of. being preserit therein for thé pur- 
‘pose of gaming; the convicting Magistrate 


‘. may order all the instruments. of gaming 


‘found therein to be destroyed. He may ‘also 
` order any securities for money and other arti- 
elér suspected of being instruments of gaming 
to be sold and ‘converted into money and the 
proce eds thereof with all moneys seized there- 
in {o be forfeited.” The section also gives the 
“Magistrate i a digcrétion to order any- -part 
thereof, 2. e. -òf the money seized, to be re- 
turned to the persons appearing to have been 
severally’ thereunto entitled. I'am -not “pre- 


pared to. hold that Act III of 1867 does draw- 


a distinction between moneys found on the 
person and those’ found in the house. In 
. many cases ib would be verydifficult to draw 

(1) 26,B, 641, | 


ut 


-INDIAN OASES. 


- Section 5 of tbat 


587 


A ii t 


‘that distinction: but in the present case I think 


the learned Magistrate would have used a 
wiser discretion in returning to Musammat 
Mahadeys the 8 rupees which were found on 
her person and which had not been up to tha 
time of. search used for the purpose of 


- gaming. I, therefore, so far allow the appli- 


cation as to. diret that this 3 rnpees be re- 
tarued to Musammat Mahadeys. In other 
respects, the order Passed by the Magistrate 
will stand, 

2 Orias modified. 


(8. c. TA. L. J. 406.) 
ALLAHABAD HIGH COURT. 
LETTERS PATENT Appran No. 91 oF 1909. 
March 11, 1910. 
Present:—Sir John Stanley. Kr., Chief 
. Justice, and Mr. Justice Banerji. 
SRI BHAGWAT SINGH AND otners— 
DEFRNDASNTS— APPBLLANTS 


CEFER 
RAM JATAN AXD ANOTHER— PLAINTIFFS—~ 
n RESPONDENTS. 


Pre-empt ion—Wajib-nl-arz—Construction—Cus- 
tom or contract——Var iation in the terms of two Wajib-ul- 
arzes. 

‘In the year 1883, when a ‘village was owned by 
only two persons, the Wajib-ul-ara thereof contained 
the following provision: “If any oneamongst the 


>, co-shurers wishod to transfer his share in whole or m 


part by salo or mortgage, it would be necessary for 
him first to mform his co-sharers in the village and to 
sellto them at the price fixed or mortgage at the 
amount agreed upon”, . The Wajtb-ul-arz of 1860, the 


- preamble of which was much similar to that of 1838, 


gave the right of pre-emption first to near co- sharers, 
then to ¢o-sharers in the thok and then to co-sharers 


~ in other thole; 


Held, that both the Wajib-ul-arzes were records . of 
contract only, 

_Dar yao Singh v. Jahan Bingh, 81 A. 580;6 A. L. J. 
735 ; 8 Ind. Cas. 903, referred to and explained, 

Letters Patent Appeal from the following 
decision of Mr. Justice Karamat Husain, 

Judgment.—the sait, out of which 


‘this appeal has arisen was a pre-emption suit 


on the basis of the wajib-ul-arz, which accord- 


i ing to the allegations in the mla recorded 


a custom of pre-emption. The defence was 


-that there was no custom of pre-emption. The 


Court of first instance came to the conclusion 
-that the wajrb-ul-arzes of 1260and 1833 record. 
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ed a custom. and gave a decree to the plaintiff. 


The defendants appealed. The lower appel- 


` late Court finding ‘that no custom was proved, 


reversed the decree of the Court of first in- 
stance. This finding of the lower appellate 


Court is in fact the construction placed by 


him upon the wagtb-ul-arses. The plaintiff 
comes herein second appeal and it is contend- 
ed on his behalfthatupona right interpre- 
tation of the terms of the two wagib-ul-arzes a 

custom of pre-emption doés exist in the vil- 
lage.’ In support of this contention reliance is 
placed on Majidan Bibs v. Sheikh Hayatan (1), 
in which it is remarked that “if the wajib- 
ul-arz did not itself show, or if it was: not 
otherwise proved that «the pre-emption 
clause was merely the embodiment of a new 


. contract as to pre-emption, the reasonable 


+ 


‘force in the village.” 
. on Baldeo Sahat v. Nagai Bahar (2), which 


and proper construction of such a document 
would be that the pre-emption clause was 
merely the recital of a pre-existing custom in 
Reliance is also placed 


rules that the expression in the preamble of 
A wajib-ul-ars in which.the co-sharers say 
that “they will act up tothe matters recited 
below,” nor even the use in the pre- -emptive 
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clause of the words “lazim hoga” would raise - 


“a presumption ‘that the wajtb-ul-ars refer 


to a contract rather than a custom. The 
learhed Vakil for the respondent in answer 
to the contention of the learned Vakil for the 


‘appellant argues that inthe last paragraph in 


’ the wajib-ul-arz of 1833, it is stated “therefore, 


~ Of the second claise. 


ofthe rent fixed by the Oollector 


we have executed this agreement that it may 


_ be of nse when necessary’’ and he says- that 


having regard to the above expression the 
entire wajtb-nl-arz including the pre-emption 
clause is nothing but an agreement. A perusal 
of the entire document shows that certain of 
its clauses record certain undertaking given 
by the semindars to the Government, for 
instance, the undertaking as to payment of 
‘Government revenue, which forms the sub- 
ject-matter of the 5th clause, the realization 
from 
tenants which forms oneofthe subject-matters 
The term agreement 
rélatea to those clauses only which record 
any undertaking by the semindars. This does 
not show that all the clauses in that wajib-ul- 
arz are agreements. Ib is a matter of common 


' knowledge that Wan ul-arzes may be a record 


8 


A. W. N. (1897) 3. 
A. W, N. (1907) 17; 3 A. I. J. 850. 


e] 


4 


of customs as well as of Akan P and to 
my mind‘the 10th clause of the twajtb-ul-ars 


of 1888 dealing with pre-emption embodies's 
custom and not a contract.’ J, therefore, allow ~~ 


the appeal with costs including fees on the 
higher scale, set aside the decree ofthe lower 
appellate Court and remand the case under 


the provisions of Order ‘XLI, Rule 23, to that 


Court for deciding’.the remaining issues: 
Other costs will abide the event. g7 

The defendants thereupon reret an 
appeal under section 10 of the’ Letters 


‘Patent. 


Mr: Durga Oharan 
Appellants. 


Mr: Iswar Saran, for the Respondents, ; 


Judgment.—this appeal arises out 
of a suit for pre- -emption and the question 
to be determined is whether the entry in the 
wajrb-ul-arzes of. 1833 and 1860, relied upon 
by the plaintiff isthe record of a custom or 
of a contract. We have considered, the terms 
of both the wajzb-ul-arzes and are of Opinion 
that they record a contract entered into by 
the co-sharers. Inthe year 1833 Gnly two 
persons owned the village in question « “and 
they executed a wajib-ul-ars i in which 
stated that they agreed toabide by the terms 
contained in it, after fully- sundérstanding 
them. One of the clauses contained in the 
document relates to pre-emption and that 
clause is to the effect that if any one amongst 
the co-sharers wished to transfer hia share 
in whole or in part by sale or mortir , it 
would be necessary d for him first to: info rm his 
co-sharers in the village and to sell ‘to them 
at the price fixed or mortgage at the amount 
agreed upon. If the transfer was made to a 
stranger .withont informing the co-sharers it 


Banerjee, for ihe 


they. 
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would be invalid. This seems to-us to be 


clearly the record of a contract. In the later 
wajib. ul-arzof 1860 the preamble is very similar 
and the conditions as to pre-emption are not 
the same as in the wajtb-ul-arz of 1833, but 
very different. The right of pre-emption is 
given first to near co-sharers then toco-sharera 
in the thok and -then to co-sharers “in other 
thoks. The plaintiff claims as a near co-sharer. 
The later wajib-ul-arz also seems to us to be 
the record ofa contract and could not be the 
record of a custom as the conditions con- 
tained in it-as to pre-emption differ in material 
particulars from those mentioned’ in the 
earlier wajib-ul-ars of 1833, As the term of 
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the settlement in each.case has expired, the 
contract is no longer binding on. the co-sharers. 
The learned Vakil for the respondents relies 
on the raliug in Daryao Singh v. Jahan Singh 
(3). The head-note to the report of the case, 
namely thata variation in theterms of the 
later wajib-ul-arz did not necessarily: affect 
the custom, is not borne out by the jadgment. 
What was observed in the judgment was this: 
i As regards the preference to. own brothera 
there is really no difference and it: is after 
all with that with which we sre concerned 
inthis appeal and that.is all that’ we find, 
yiz., that in the village there was a custom 
by which on a ‘transfer a right of pre- 
emption arose‘in favour of the own brother 


‘of the transferor.” Independently of the 


wajib-ul-qrz there was no evidence of the al- 
leged cfistom. On the contrary the learned 
Judge ofthe lower appellate Court found 
that in the village in question there had 
never been an instance of pre-emption. The 
lower appellate Court was, therefore, right 
in holding that no custom of pre-emption 
prewvniled and that the plaintiff's suit must 
fail. We accordingly allow the appeal, get 
aside the judgment of the learned Judge of 


this Court and restore that of the lower ap- - 


pellate Court with costs in all Courts. The. 
costs of both appeals to this Court, will 
include fees on the-higher scale. - 


a. * Appeal decreed. 
(3) 81 A. 589; 674. L..J. 785 ; 8 Ind. Oas. 903 
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' ALLAHABAD HIGH COURT., 
MISOELLANEOUS ORIMINAL REFBRENOB No. 18 
or 1910. |, ` 
: _ February 23, 1910. l 
Present:—-Sir George Knox, Kr., Judge, and 
; Mr. Justice Karamat Husain. 
- EMPEROR j 
; tersus 


WAJID HUSSAIN—Accussp. 
Evidence Act (I of 1872), ss. 4, 105, 106, 114— May 


presume—BShall presume—Onus—Proof of circumstances : 


bringing a case within a general enception—Facts 
specially within the knowledge of a person—Pleadings. 

Where an accused person has raised pleas incon- 
sistent with a defence, which would bring his case 
within one of the general exceptions inthe Indian 


- Penal Code, he caunot,-in appeal, set. upa case upon 
. the-evidence, taken at his trial, that his act came 


within such general exception. DOS ; 
Queen-Empress, v, Timmal, 21 A. 122, followed. 


` ‘The circamstances, which would -bring the case of 


' an aconsed person within any of thegeneral exceptions 


: ip the Indian Penal Code, can and may be proved from 


the evidence given for the prosecution or to be found 
elsewhere in the record, but when there is no such 
evidence onthe record, the Oourt is not competent 
to assume, more particularly when the pleas t” “~ 
the accused are inconsistent with such 

that such circumstances might have r 

doubt may ariso in consequence of such assumption 
or that the accused must be giyen the benefit of such 
doubt. 

Section 105, Evidence Act, in using the words 
“shall presume the absence of such circumstanco” 
requires the Court to regard such absence as proved 
unless and until it is disproved. 

In the case of most general exceptions the circum. 
stances which bring the case within a general exception 
are circumstances within the special knowledge of tho 
accused pérson and lie within the rule that when any 
fact is especially within the knowledge of any person, 
the burden of proving that fact is upon him. 

King v. Turner, b M. and 8. 206, Reg. v. James and 
Johnson, (1902) 1 K. B. 640; 71 L. J. K. B. 211, 66 J. 
P. 217; čO W. R. 286; 86 L. T. 202; 18 T. L. R. 284; 
20 Cox. 0. 0, 156, referred to. 


Criminal Reference from the order of the 
Judicial Commissioner of Lucknow. 

Mr. M. M. Ghoshal, Government Pleader, 
Lucknow, for the Crown. 

Judgment.—Eleven persons were 
convicted by the Additional Sessions Judge 
of Gonda of various offences falling under 
sections 195, 196, 211 and 218, Indian Penal 
Code. They appealed to the Court of the 
Judicial Commissioner of Oudh. The appeal 
was heard before the Judicial Commissioner 
and the Additional Judicial Commissioner sit- 
ting together. There was difference of opinion 
between the members of the Court regarding 
the guilt..of seven of the appellants, tiz., 
Wajid Husain, Muhammad Hashim, Najab 
Ali,Ghaus Ali, Ram Kuber, Mata Din and 


. Lachman. Jn consequence of this the learned 


Judicial Commissioner and the Additional 
Judicial Commissioner acting under clause (b) 
of section 9.of Act No. XIV of 1891, have joint- 
ly stated the question asto which they have 
differed, and have forwarded such statements 
“with their respective opinions to this Court. 
The question on which the members of the 
Court differedis whether the accused who are 
constables should be acquitted on the ground 
that they acted under the orders of the 
Inspector : and Sub-Inspectors. No definite 
orders, the reference proceeds to say, to the, 
constables have been proved; but one of the 
learned-members of that Court is disposed 
to think and the other holds definitely that 
it should be assumed in ‘favour of the con- 
stables that they acted under the orders of 
the Inspector and the Sub-Inspectors. 


e 
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-The Judicial Commissioner was of opinion 
that all the accused proceeded to the kulit 
or but near the abadi of mauza Gokulpur 
with criminal intent, that it was proved 
that the constable Ghous Ali wrote out the 
original report made to the police knowing 
it to be false, that constable Wajid Husain 
prepared tho- special diary which followed 
upon the report in 3 manner which he knew 
‘to be incorrect, that after that Ghous Ali 
and Wajid Husain assisted the Inspector and 
the Sub-Inspector Wazir Khan to prepare 
the false statement which was made by the 
witness Shankar, ond that the constable 
Lachhman also took partin this. He was 
disposed to hold that even if the constables 
acted under express orders from the Inspector 
“and Sub-Inspectors, they did so knowing 
that these orders were unlawful, and, there- 
‘fore, they were not bound to obey them, and 
are not protected by these orders from 
liability. 
The learned Additional Judicial Commis- 
sioner, on the other hand, being of opinion 
that it was reasonable to hold that the con- 
stables may have proceeded to the kulit in 
ignorance of the plan devised by the Inspec- 
‘tor and Sub-Inspectors, that the prosecution 
had failed to prove that the constables set 
out to the kutti with criminal intention, that 
no other act-is proved against them to show 
that they Lew of the conspiracy before the 
“arrests were’ made, they were as regards the 
subsequent acts protected by the orders of the 
‘Inspector under which it mast be presumed 
that they acted. i 
The case, therefore, appears to resolve 
itself into a finding by both the members of 
the Ondh Court that the seven accused persons 
did commit acts amounting to the offences 
‘charged against them, but that it must be 
‘assumed thatthey acted, as they did, in 
obedience to the orders of a superior authority 
‘and that the benefit of the general exceptions 
contained in section 76, Indian Penal Code, 
_ should be given in their favour. If the 
benefit of the exception can be given them, 
the acts committed by them would cease to 
«be offences punishable under the Indian Penal 
Code, those acts being taken out of the 
category of offences inthat Code by reason 
of section 76 of the said Code. 
We have, therefore, not considered it neces- 
‘sary to go into the general evidence con- 


tained in the record of the case. We have 
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only considered (1) thestatements made by 
the accused and by the witnesses produced 
by them; (2) such portions of the record as 
have been brought to our notice by the:- 
learned officer of the Oadh Court who has 
been permitted to address us and to pro- 
secute thé reference. 

Section 105, Indian Evidence Act, lays 
down that “when a person is accused of -any 
offence, the burden of proving the: existence 
of circumstances bringing the case within ~ 
any of the general exceptions in the Indian 
Penal Code » . ig upon him and 
the Court shall presume the absence of such 
circumstances’. In the present -case, there- 
fore, it was for the seven accused persons to 
prove the existence of circamstances of bring- 
ing their cases within the goneral exception 
contained in section 76, Indian Penal Code. 
Ib was for them to prove- that such acts 
and circumstances existed as would show that 
they were not liable to be convicted of the. 
offences with which they had been cnarged, 
in other words, it was for them totshow 
that thare were orders given to them by per- 
sons in authority over them, and that all that 
they did was merely to carry out their duties _ 
as subordinates in obeying such orders In 
the case provided for by section 105, Evi- 
dence Act, this is all the more necessary, 
inasmuch as that section requires the Court 
to presume the absence of such circumstances, 
All the accused were defended on their trial 
by pleaders of the Fyzabad Court. We have, 
as we have stated above; examined the record 
and specially thé statements made by the 
accused throughout the case, and we have 
also examined the pleas taken by the learned 
Counsel, a Barristerof standing and experience, 
who appeared on their behalf in the Judicial 
Commissioner's Court. The result of onr 
search is that in the Court of the ‘committing 
Magistrate, Wajid Husain alone set up a plea 
of this nature; he said that he had written 
what he did in the diary under orders of the 
Inspector: when we come to the appeals we 
find that in the case of Mata Din and Lach- 
man no plea in any way touching a defence 
based upon section 76, Indian Penal Code, 
was raised; that Ghous Ali does not appear 
to have sent in any petition of appeal; that 
Wajid Husain in the petition sent in by him 
by way of appeal does say that whatever he 
did was done at the instance of his superior 
oficers, that it was incumbent upon him to 
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obey the. orders of the Circle Inspector in ika. 
discharge of his duty ; that he was not free 
to go against his officers i in the matter or to: 
disobey their orders; and that as he. was 
bound under the law to act according to the: 
instructions of his-officers, he cannot be held | 
. to be guilty therefor. To the same effect is 
the appeal of Ram Kuber and Najaf Khan. 
Muhammad Husain says in his. petition “the 
appellant was with his superiors and carried, 
_ out all the lawful orders given-by them. - Had 
-he disobeyed them he would have been 
punished. How could he have acted indepen-. 
dently in the presence of his superiors.” In 
the petition filed on behalf of-the appellants - 
by the learned Barrister who appeared for 
them in the ‘Judicial Commissioner’s Court, 
this particular plea does not appear “to have 
been puéforward. The petition ‘discloses 14 
grounds of appeal, more or less bearing upon 
the plea that-.the: casa of dacoity was a true 
case and had not been proved to be false. It is 
truethat in paragraph 13, there is a plea to the 
effect that the'defence has been proved, but 
as we have already pointed out, we cannot, 
save in the solitary cases of Wajid Taaa, 
find in the various examinations taken of these 
accused: persons thatthey anywhere specifically: 


- stated that they had received orders from ` 


superior officers and that they only carried. 


out such orders. None of the orders, if there 


were any, was produced in evidence. No‘one 
was called upon to produce them. The whole 
tenor of the defence so far as can be gathered 
“from the examinations recorded, was to the- 
effect that there had been a dacoity, that all 
the persons who had béen arrested were the 
genuine people concerned in that dacoity and 
not people caught and kept beforehand to be 
, produced as persons who had taken part in a 
sham dacoity. It may be safely said that in 


the case before us none of the accused persons . 


. have, in their defence, proved the existence 
of circumstances bringing their cases within 
section 76, Indian Penal Code. We-have gone 
into the pleas taken in appeal, but it must 
always be, remembered that this Court has 
| held in Queen- Hmpress v. Timmal (t), that 
where an accused person has raised pleas 
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“general exception. While we agree with 
what was-laid down in Queen-Empress v. 
Timmal (1), we also hold that circumstances 
which would bring the case of an aceused 
_ person within any of the general exzeptions 
in the Indian Penal Code can and may “be 
proved from -the evidence given for the 
prosecution or to be found elsewhere. in the 
record ; but there must be evidence upon 
which Paok ciroumstances can be found to 
_exist, and when they are not shown to exist, 
the’ Court, which is under section 105, 
Evidence Act, bound to presume the absence 
of suca circumstances: is not competent to 
assume, more particularly, when, as in this 
case, the pleas taken are inconsistent with 
such assumption that such circumstances 
“might have existed .or that doubt may arise 
in consequence of such assumption, and that 
the accused must be given the benefit of such 
doubt. Section 105, tvidence Act, in using 
the words ‘shall presume the absence of such 
circumstances” requires the Court to regard 
such absence as proved unless and until it is 
disproved, vide section 4, Evidence Act, 1872. 
In saying this, we do not overlook the pro- 
visions of section 114 of the same Act... In an 
ordinary criminal trial the Court undoubtedly 
may and should presume. the existence of 
facta which it thinks likely to have happened, 
having regard to ‘the common course of 
natural events and human conduct and public 
and. private business inrelation to the facts 
of the pafticular case. It is quite natural to 
assume as the learned Judicial Commissioners 
didin this case, that these accused persons, 
being police officers, acted as they did in 
| consequence of orders given to them by their 
superiors. The conflict lies between what the 
-Court may presume and what the-Court shall 
. presume. Where the law requires that the 
Conrt shall presume the absence of these 
special circumstances, the Court must continue 
to presume their absence unless and until 
their absence is disproved, in other words, 
their presence is proved. 

The Evidence Act in laying down the prin- 
ciple set out in section 105 has at times been 


said to have introduced something new, and 


inconsistent with a defence which would bring -- to have put the law regarding criminal cases 
his case within one of the general exceptions npon a different basis than the one upon 
in the Indian Penal Code, he cannot, in appeal, which- it stood before it was enacted. Weare 
get up @ case,.upon the evidence taken - at unable to take this view. Undoubtedly, in 
his trial, that his act. came | within such criminal .trials.-the onus of proving every 
‘ (D) 21 A, 122. ts F particular, element, if wemay use the term, 
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which goes tothe making of an offence lies 
npon .the prosecution, and if the prosecution 
do not proveall such elements,. and room is 
left for doubt, the benefit of that doubt must. 
unquestionably be given tothe accused. But 
there are several cases both.in English and 
in Indian case law, which satisfy us that in 
enacting section 105, the legislature laid 
down no principle but put in a crisp and rigid 
form that whith was before generally acted 
upon, vide King v. “Turner” (1), Rew. v.. 
Handson, guoted in Russel on Crimes, Vol. 8, 

p. 407, Reg. v. James and Johnson (2), In the 
case of most general exceptions the circum- 
atances which bring the case within a general 
exception are circumstances within the special 


" knowledge of the accused person and lie with- 


in. the rale thdt when any fact is especially 
within the knowledge of any person, the 
barden of proving that fact is upon him. 
However, it is not for us to consider 
whether the principle enacted in section 105, 
Evidence .Act, was a new or an old princi ole, 
It is sufficient that it has been carefully 


“and distinctly laid down by law, and we have 


no alternative but to follow it. We have gone 
into the matter at this length because we wish 
to show that we would have been prepared 
to go into the question, by no means an easy: 
one, tiz., how far a subordinate is justified in 
carrying out the orders of a superior officer 
which be knows to be illegal, and how far he 
can set up such obedience as an answer to an, 
act required of him which he knows to he a 
criminal act. So faras we can see and. with 
all respect to the learned Commissioners that 
question does not arise for determination in 
this case. The question referred to us is, 
therefore, thus decided:—We hold that on 
the evidence upon the record, it cannot. be 
assumed in favour of the constables that 
they acted under the -orders of the Ins- 
pector and. Sub-Inspectors. 
the accused and the-learned Counsel who 
appeared for them definitely to set forth that 


they did so, and to prove'both the orders and. 


that their action was in obedience to such 
orders. They “have not laid -even this. 


foundation for the question which appears to. 


ng to lie beyond. It is perhaps not too much 
to assume that the Counsel who appeared for. 
the accused saw the great difficulty im prov- 
ing the existence.of such circumstances from 

A) (1815) 5 M. and 8. 206. 

(2) (1902) 1 K. B. 540; 71 L. J; K. B. 211; 68 J., P, 
217; 50 W. R, 286; 86 I, T; ER 18 T, Li B. 284; -20 
Qoz, O, O, 166, 
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the record and thanahe it prudent to ignore 
the point. The acts found upon «the record 
are offences. They are not shown to be taken 
out of the category of offences by any general 
or .special exceptions. The benefit of any 
assumption that the accused or any of them 
acted as they did in obedience to orders from 
superior authority can and may well be given 
in the sentences that may be awarded. This 
18 our answer to the question: and we direct 
that it be transmitted to the Judicial Com- 
missioners under the signature of our. 
Registrar in conformity with the provision 
of section 10 of Act No. XLV of 1891. 
Reference answered accordingly. 


+ rt 
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PRIVY COUNCIL. 

APPEAL FROM THE CHIEF Court, PUNJAB. 
March 9, 1910. 
Present:—Lord Macnaghten, Lord Collins, — 
and Sir Arthur Wuson 
KANHAYA LAL—P.atntire—APPELLANT 
CTErsus 
Tus NATIONAL BANK or INDIA, Lpo., 


DELHI— DEREBNDANT-— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 109 — 
Dismissal of part of claim and abandonment of rest — 
~—u Applicabusty of s. 102—Default, dismssaal for. 

The plaintiff purchased at a public auction certain, 
property which was attached by the defendant in 
execution of a money-decree against the plaintiff's 
vendor. The plaintiff was compelled to pay the 
decretal amount due under the defendant’s deoree. 
He then brought this suit for the recovery’ of the 
amount and for damages for illegal attachment. The. 
Court made an order to the effect that the claim for 
the money was not sustainable in law, but that the 
case might proceed on the question of damages. The: 
plaintiff petitioned that a decree might he drawn up: 
embodying the dismissal of his claim forthe money, 
This petition was dismissed andthen he asked to be 
allowed to withdraw his claim absolutely for damages 
but not that for the recovery of the money. After 
that the defendant proceeded to give evidence 
upon all the issues raised, the plamtiff not appearing. 
In the result, the Court dismissed the whole case for 
default under section 102, Civil Procedure Code. ` 
On appeal the Ohief Court held that” the suit 
having been dismissed under section 102, Civil Pro.. 
cedure Code, no appeal lay: 

Held, that asto the claim of the plaintiff relating to 
the money paid, there was in substance a clear. 
decision of the firat Court adverse to the plaintiff, and 
that it was one not to be dealt with under section 102, 
which was not applicable to the caso; and that as to 
the claim for.damages the plaintiff having uncon- 
ditionally abandoned his claim, there remained nothing 
in substance to- be-tried; and that the case should go 
baok to the Ohief Oourt to decide the appeal upon ita 


merits, 


pad 
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KANHAYA LAL v. NATIONAL BANE OF INDIA, LD, DELHI. 


Appeal from a decree ‘of the Chief Court 
~- the Punjab, dated March 26, 1907, afirm- 
ing that of the District Judge of Delhi, dated 
ae 26, 1903. 

‘Sir R. Finlay, K. O. (with him Mr. D. 
De Gruyther, K. 0., and Mr. G.,0. O° Gorman), 


for the Appellant. 


Mr. Levett, K. O. (with him Mr. A. M. 
Dunne), for the Respondent. 
Judgment. 


Chief Court of ‘the Punjab, which affirmed 
the decision of the District Judge of Delhi. 
The circumstances out of which the appeal 
arises can be briefly stated, and, as in their 
Lordships’ ‘opinion, the case must go back to 
the Chief Court for further consideration, 
their Lordships think itdesirable to say no- 
thing about the case which is not absolutely 
necessary. 

Inthe year 1902, a case was pending, in 
which the National Bank of India was 
plaintiff and the Delhi Cotton Mills Com- 
pany, Limited, defendant, and on the 21st 


» April of that year, the Ohief Court, on sap- 


peal, made a money decree in favour of the 
Bank fora sum of over Rs. 97,000 and in- 
terest. On the 25th June in the same year, 
the premises and mills of the Cotton Mills 
Company were purchased, as a going concern, 
by the present plaintiff, at public auction, for 
a sum very much larger than the amount 
of the Bank’s decree. On the 15th August 
in the same year, the Bank, in execution of 
their decree, obtained an attachment of the 
premises purchased by the ‘plaintiff, and 
possession.was taken under that attachment. 
In the same month of ‘August, the present 
plaintiff filed a petition in the District Court 
alleging that the attachment was wrongful 
and that he was compelled to pay the balance 
due nnder the Bank’s decree. He paid into 


Court accordingly. and thus released the . 


property from theattachment, On the follow- 
ing day the now plaintiff filed a plaint against 
the Bank in the District Court, in which, 


plaint he asked for two things—first for a. 


decree for the amount which he had paid fo 


release the property from attachment, and ` 


secondly for damages.on the ground of the 
illegality of the attachment. 
It is unnecessary to follow in detail the 


- proceedings in the case. It is enough to say 


that on the 18th November, 1902, 


the Dis- 


_trict Court made an order deciding that the 


principal elaim of the plaintiff, namely; that 
relating to the sum paid to release the 
attachment, was unsustainable in law. The 


_ learned Judge thus expressed himself: 


“I, therefore, rule that the payment was 
entirely voluntary: and for plaintiff’s own in- 
terests, and that his remedy is under sections 
69 and 70 of the Contract Act against the 


‘Delhi Cotton Mills and I dismiss the case for 
Sir Arthur Wilson, —This appeal bas been!” 


_brought against a judgment and decree of the 


recovery with costs. The case will proceed on 
the question of damages for illegal attach- 
ment.” 

Their Lordships are of opinion that so far 
as concerns the recovery of the money paid 
to discharge the attachment, this order of the 
District Court was a full determination, 
adverse to the plaintiff, of his claim in that 
respect. ` 

On the 3rd December, 1902, the plaintiff 
petitioned that a decree might be drawn 
up embədying the dismissal of his claim for 
the money paid into Court. This petition was 


_dismissed. 


_ The claim for damages still remained, and 


_evidence bearing upon it was proceeded with. 


On the 25th May, 1903, the plaintiff asked 
to be allowed to withdraw his claim for 
damages under section 373 of the Civil 
Procedure Code (that is to say with liberty 
to sue again) andagain asked that a decree 
should be drawn up with reference to the 


~ claim dismissed. These applications were 


refused; and thereupon the plaintiff absolute- 
ly withdrew from the claim for damages, 
but not from that for the recovery of' the 
money paid.’ 

“After that the defendant proceeded to 
give evidence upon all the issues which had 
been raised, the plaintif not appearing. In 
the result the ‘District Judge dismissed the 
whole case for default, under section 102 of 


: the Oivil Procedure Code. 


On appeal to the Chief Court, the majority 
of the learned Judges of that Court held that 
the suit having been dismissed under section 


, 102 of the Civil Procedure Oode, no appeal 


lay, and against that decision the present 
appeal has been brought. 

Their Lordships are of opinion that the 
case should not be allowed to stand as it does 
now. As to the principal claim of the 
plaintiff, that relating to the money paid to 
release the attachment, there was in substance 
a clear decision of the District Judge adverse 
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tothe plaintiff; after which, in substance, 
no question as to that claim, remained open in 


the Court of first instance. - 


- As to the second claim, that for damages, 


the plaintiff having unconditionally abandon- . 
“ed his claim, there remained nothing in sub- 


stance to ba tried. 

The case in their Lordships’ opinion was 
one not proper to be dealt with under section 
102 of the Civil Procedure Code. 

Their Lordships are of opinion that it is 
unnecessary. to decide whether an appeal 
lies against a dismissal regularly made under 


‘section 102, becanse they think, that that 


section waa not applicable to the present case, 
They think it necessary that the case should 
go back to the Chief Court to decide the 
appeal upon its merits. In the course of the 
argument, several minor points were raised 


which it seems desirable to notice. One was 


with reference to the evidence already taken 
in the case-and the use to be made of that 
evidence. A second point was, with reference 
to the refusal of the first Court to issue aCom- 
mission, ` The third was with reference to 
the refusal of the Court to allow the cross- 
examination of a learned gentleman who had 
appeared as Counsel in the - earlier. stages of 
the case. 

These are matters upon which it appears 
undesirable for their Lordships to express any 
opinion. Sach matters can be dealt with by 
the Chief Court when considering the case 
on the merits. 

Their Lordships will hombly advise His 
Majeaty that the decree of the Chief Court 
should be discharged with costs, and that the 
case should be remitted to that Court in order 
that the appeal to that Court may be heard 
and desided on ita merits, and that the -costs 
incurred in the District Court should abide 
the result of such appeal. 

The respondents must pay the costs of 
this appeal. 

Solicitors: Messrs. 
the Appellants. 

Solicitors: Messrs. 


T. L. Wilson 5 Co., 


for 


Sanderson, Adkin, Lee 


_and Hddts, for the Respondents. 


Appeal allowed: 
Oase remanded, 
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(a. 0. 14 C. W. N. 629.) - 
- - CALCUTTA HIGH COURT. 
Civ Rone No. 3192 or 1909. 
March 17, 1910. a 


Presert:—Sir Lawrerice Jenkins, Kr., Chief - 
Justice and Mr. Justice Doss. Sr og 
KADE MANDAL—Derenpant—Peritioner - 


CETEUSB i 
AHADALI MOLLA. AND OTRERS--PLAINTIPFS 
—QOpposits PARTY. 
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Burgedar, whether tenant-—Strpulation that in- return 


for labour burgadar would keep half the produce—Sutb 
for rent against burgadar maintainable in a Small 
Cause Oourt—Provincial Small Oatse Courts Act (IX 
of 1887), Sch. LT, art. (8). 

A burgada), who stipulates that, in return for his 
labour ih cultivating the land of the owner, he would 
be entitled to keep half the produce, the remaining 
half being payable to the owner, is not a tenant, and 
à suit for the price of thé share of the produce by the 


- owner against the burgadar will lie in the Small Cause 


Court. 
Rule against the decree of the Small Ganie- 
Court Judge of Pabna, dated April 26, 1909. 
Facts.—tTho plaintiffs alleged that they 


and the pro forma defendants were the owners. 


of a certain Jote to which the plots of 
land mentioned in the suits appertained, that 
the defendants as burgadars cultivated the 
plots on the stipulation that in return for 


| their labour they would be entitled to keep ~ 


half the produce, the remaining half being 
payable to the plaintiffs as owners. . The 
principal defendants having appropriated 
the whole of the.produce for the year 1815 
B. S., the plaintiffs brought these suits for 


‘the recovery of the price of, their share of Ene 


produce in the Small Cause Court, 


The defence was a denial of ease j 


alleged by the plaintiff.’ The defendants 
said that the land did not belong to the 
plaintiffs -and the pro forma defendants, that 
the defendants had never taken burga settle- 


“ment from the plaintiffs, and that they never 
They pleaded also that - 


cultivated the landas. 
the Small Cause Court had no jurisdiction to 
try these suits. 

The Court found that the defendants were 
burgadars as alleged by the plaintiffs and 
that they did not give the plaintiffa their 
share of the produce for 1815. A decree 
was accordingly given in each ‘case. 

The defendants obtained these rules. 


The report of the Small Cause -Oout ~ 
Judge Was as follows: — 


“1. I have not been specially empowered 


to try rent ‘suits under cl. (8) of Sch. H 


~ 
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of the Proivincial Small Cause Courts Act. 

2. The suit mentioned in the margin is 
not, I submit, one for recovery of rent in kind. 
The contract alleged in the plaint makes the 
burgadar a servant. If the cultivator is amere 
servant of the landlord, a sait for damages for 
non-fulfilment of contract will lie against him 
in the Small Cause Court [tide the case of 
Sreenath Dut v. Dwary Dhallte (1)}. The 
term burgadar” in this district is ordinarily 
understood to mean a cultivator, who under 
theterms of his contract, is a servant or a 
labourer underthe holderof land. The plaintiff 
holds the land asa tenant. The defendant 
is aburgadar under the plaintiff. If there was 
anything inthe terms of the contract between 
the parties which would make the defendant 
a tenant, it was the duty ofthe defendant to 
prove those terms. The defendant did not 
adduce any such evidence. He did not claim 
to hold the land as atenant, 
the witnesses examined on the defendant's 
side denied that the defendants ever cultivated 
the disputed land. Defendants themselves 
denied that there was any contract between 
the parties. I have found these facts in favour 
of the plaintiff. 
are, therefore, what the plaintiff alleges in the 
plaint. Thedefendant is under the circum- 
stances either a servant or a labourer under 
the plaintiff, and the suit is, therefore, triable 
by a Small Cause Ooart. 


“9 I may be permitted to add that the 
practice prevailing-in all the Courts in this 
station since a long timeis that suits of this 


“~ nature are tried in the Small Cause Courts 


and not in the ordinary files as rent suits. It 


will appear from. perusal of the register of | 


miscellaneous mnon-judicial cases of the 
_ District Judge of Pabna and Bogra that there 
was A reference in Miscellaneous Oase No. 31 
of 1896 [Mukta Sundari v. Bodu Sheikh un- 
reported.]| I am informed that the letter of 
reference which was addressed by the District 
Judge of Pabna to the Registrar of the. High 
Court is No. 72G. dated 28th January 1897. 
The subject of reference was, I understand, 
whether a burgador is a ratyat and asuit for 
burga produce is a suit for rent. There was a 
-decision by theHigh Court upon this reference. 

Unfortunately I have not been able to find 


out a onpy of thesaid judgment which is, 


(1) Sutherland’s Rulings on references from 


the Mofussjl Small Cause Courts, p. 118 (1865), 
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On the contrary” 


The terms of the contract - 


o 
~ 


dated 6th September 1897. But there is a 
note in the said Miscellaneons Register 
(Miscellaneous Case No. 31 of 1896) tothe 
effect that the High Court decided that burga 
cases are Small Cause Court suits and not 
rent guits. So the practice that has been 
prevailing here since a long time is not 
without anthority.” 

Babu Mohini Mohun Ohuckerbutty, for the 
Petitioner. 

Babus Mohendra Nath Roy and Krishna 


. Prosad Sarbadhtkary, for the Opposite Party. 


Judgment.—lIn these casas, we do 
not think that the relation of landlord and 
tenant is mace out and we, therefore, must de- 
cline to interfere. The decree will ac- 
cordingly ‘stand. The rules are discharged 
with costs; hearing fee, one gold mohur in 
each case, 

Rule discharged. 


(s. 0. 14C. W N. 687.) 
= CALCUTTA HIGH COURT. 
Criminar Revision No. 779 or 1903. 
< August 5, 1909. 
Present:-—-Mr. Justice Coxe and Mr. Justice 


Ryves. 
BHAGWAN DAS—PETITIONER 


w 


versus 
RASH BEHARI MULLICK—Opposirr 


PARTY. 

Calcutta Municipal Act (III B. C. of 1899), ss. 449, 
682—Nursance affecting indimdual—Building erected 
contrary to building regulations—Simultansouss pro- 
ceedings under ss. 449 and 682—Partition decree not 
tooverride provisions of Municipal Act. 

Section 682 of the Calcutta Municipal Act applies 
to a case where the nuisance, if any, affects only an 
individual and does not affect the publio generally. 

Where a building is erected contrary to the building 
regulationa, the Municipality may take action under 
section 449 of the Act, but at the sama time any 
person who has been deprived of light and air by the 
illegal erection may complain to the Municipal 
Magistrato under section 632. 

If a building, erected whether in contravention of 
` the building regulations or not, or whether with or 

without sanction, is in fact a nuisance, & person who 
is affected by it, has the right of moving the Magis- 


>” trate under section 632 to abate it, and it is within 


the juriediction of the Magistrate to pass orders under 
that section if in his discretion he is so advised. 

| A partition decree, under which certain specified 
easements only were reserved to the portion allotted 
to the complainant, cannot be helc “to override 
the provisions of the Act which is directed to provide 


- 
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for publio sanitation among other public oon“ 
siderations. 

Rule against the order of the Municipal 
Magistrate of Caloutta under section 632 of 
the Caleutta Municipal Act. 

Mr. Oaspersz and Babu Monmatha 
Mukherjee, for the Petitioner. 

Babus Bodo Nath Dutt and Tarakeswar 
Pai Chowdhury, for the Opposite Party. 

Judgment, 

Ryves, J.—The facts are as follows :—There 
was a large rambling buildingabutting on the 
north side of Shibu Thakar’s Lane in Calcutta 
known as No. 67, Shibu Thakur’s Lane. 
Some four years ago if was partitioned by a 
decree ina suit between Rash Behary Mullick, 
the complainant's predecessors, and one 
Bansidhar, the predecessor-in-title of the 
petitioners. According to this decree ?th 
of the building, on the south, v.e., adjoining 
Shibu Thakur’s Lane, was allotted to 
Bansidhar, while ¿th on the north or rear of 
the premises was given to the complainant. 
In order to provide access to the portion that 
fell to the complainant, it was agreed that a 
strip of land 4 feet broad along the eastern 
boundary of the premises allotted to 
Bansidhar should remainopen for ever. At 
the time of the partition, portions of the 
‘southern end of the building were partly 
one-storied, partly two-storied and partly 
three-storied. After the partition had been 
carried out, the two partitioned portions. were 
separately assessed, and numbered 67 and 
67-1  respectively—67 representing the 
smaller and most northern-most portion 
in the possession of the complainant, Rash 
Behary Mullick, and 67-1 representing 
the southern-most portion now owned by 
the petitioners. In November 1906, Bansi- 
dhar obtained sanction to re-build his portion 
according to a sanctioned plan (Exh. C 
since transferred to the file of the other 
case). 


The alterations made by Bansidhar were 
chiefly in the southern-most portion of hig 
premises so that although these were raised 
to 3 stories the complainant’s portion, t.e., 
No 67 was not materially affected. 
Bansidhar, however, deviated from the 
sanctioned plan, and built the portion abutting 
on the lane 2 ft. 6in, higher than he should 
have done. 

“He was subsequently after enquiry, ordered 
under section 449 to demolish the unsanction- 


Nath 
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ed portion of the third story within 2 months. 
He failed to comply with this order and 
proceedings were then taken against him 
under section 580. As, however, he died 
during their pendency, they were withdrawn., 

The present petitioners then acquired by. 
purchase the interest of Bansidhar in the 
premises which had fallen into partial ruin 
and on the lyth June 1908, they putin a 
formal application to re-erect the premises, 
which they stated in their application was 
numbered in the assessment book, as © 67 
Shiba Thakur Lane.” Attached to this 
application was a detailed plan showing the 
proposed alterations. | This plan was sanction- 
ed by the District Engineer on the 2nd July - 
1908. 

It is suggested that when the application 
for sanction was presented, t.e, on the 17th 
June 1908, the premises built by Bansidhar ` 
were ab any rate partially in existence, that 
they were subsequently pulled down and the 
wholere-bailf. It is quite apparent that the 
petitioners made use of their sanction most 
expeditiously for we find that, on the 10th 
July, that is, only 8 days after they had 
obtained their sanction, the complainant 
petitioned the Chairman stating that the 
petitioners were erecting a building in con- 
travention of the building regulations and 
that it was then a source of nuisance to him. 

On the llth July, the Secretary of the 
Municipality informed the complainant that 
his petition had been sent tothe District 
Engineer for enquiry and necessary action 
(Exh. 8 on the other file). Shortly after- 
wards a notice was admittedly received by 


‘the petitioners, on or about 12th August, 


to stop further work. The petitioners, 
however, pressed on with the re-building, and 
complainant tired of waiting for the 
Municipality to move, himself filed a com- 
plaint under gection 632 of the Act, alleging 
that the buildings in course of construction 
were & nuisance, and demanding an enqniry 
undér that section. This was filed on the 
14th August 1908 which certainly shows 
that the complainant acted with dne 
promptness. 

Jtis alleged in the 2nd paragraph of the 
complaint that the building was still under 
construction. This is not denied by the 
petitioners and is, therefore, probably true. 
When the enquiry was finished (which was 
protracted: owing at least to some extent to 
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adjournment made at “the request of the 
petitioners) it was found that the whole 
building had ‘been. completed, so that it 


‘would appear thatin spite of-the notice under 


section 580, on 12th August 1908 by the 
Manicipality and of the filing of this com- 
plaint on the 14th August 1908, the peti- 
tioners persisted in, completing. their building 
operations with all haste. 


On enquiry, after hearing the evidence 
of both sides, the learned Magistrate found 
that the building was a nuisance within the 
meaning ofthe Act and niade an order for 


"its abateniént holding (1) - that the so-called 


sanction of the 22nd July 1908, given by the 
District Engineer, was ultravires and, therefore, 
a nullity; (2) that in any case it was obtained 
by fraudulent misrepresentation and was, 
therefore, not a valid sanction. Itis to quash 
this order that this rule was obtained. It is 
not suggested that the order is unreasonable 
in itself that is to say that a smaller modifica- 


| tion would be sufficient. [tis contended that 


the order is altogether illegal and. on: three 
main grounds. It has been-argued: (1) that 
section 682 of the Calcutta Municipal Act does 
not apply to 8 case of ‘this kind where the 
nuisance, if any, affects an individual and does 
not the public generally. It is argued, that 
it was open to the Municipality to take action 
if it was thought necessary under section 
449 and if the Municipality, after their 
attention had been drawn to the facts, do not 
move, the lower Oonrt and this Court should 
not interfere under section 682, but should 
leave the injured party to vindicate his 
rights in a Civil Court. The term “nuisance”, 
however, has been defined’ in the Act and 
the definition is wide enough to cover this 
case, Whether or not the building is a 
“nuisance” is obviously purely a question of 
fact. The erection of this wall thirty-three 
feet high cldse up against the house of Rash 
Behary Mullick thereby depriving him of 
light and air, certainly is a “nuisance” to 
him and the occupants of his house and 
under section 632 any “person who resides 
in Calcutta may complain to a Magistrate of 
the existence of any nuisance.” Un- 
impeachable evidence was given to prove that 
the building did constitute a nuisance and 
even the petitioner’s own witness admitted 
it. I, therefore, think the Magistrate had 
jurisdiction to-make the order, 
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_ Then it is argued that inasmuch as the 
buildings complained of were in fact sanction- 
ed by the District Engineer and erected in 
accordance with this sanction the Corporation 
is estopped from saying that the officer 
granting the sanction had no authority to 
grant it, and, that in any case the Court can- 
not consider whether or not the present 
building or any part of it contravenes the 
building regulations sinve they have been 
sanctioned. 

As regards the ground taken by the 
petitioner, it seems to me that the question, 
whether the Corporation is estopped from 
questioning’ the legality of the sanction given 
by their officer, is irrelevant in these pro- 
ceedings. Thatisa matter which concerns 
the present petitioner and the Corporation. 
It cannot affect Rash Behary Mullick who 
is in no way bound by the act of the 
Corporation. He, asa resident of Calcutta, 
has a right to move under section 632, and, 
if a nuisance exists, it is no answer, it seems 
to me, to say that the Corporation sanctioned 
it, consequently I think a great deal of the 
argument which related to the circumstances 
under which the sanction was given was 
irrelevant and unnecessary. It seems to me 
that if a building erected whether in, 
contravention of the building regulations or 
not, or whether with or without sanction, is 


in fact a nuisances person residing in Oal- 


cutta who is affected by it, has the right of 


_moving a Magistrate under section 632 to 


abate it and it is within the jurisdiction of 
the Magistrate to pass order under that sec- 
tion if in his discretion he is so advised. 
Whether he should or should not ex- 
ercise his discretion is another matter, and 
will depend on the circumstances of the 
particular case one of which certainly is 
whether the complainant has moved promptly 
The plea of hardship raised by the petitioner 
is, I-think, worthy of very little attention. 
They must have known that the building 
they were erecting contravened the regula- 
tions of the Act. It has been found that 
they obtained their sanction by misrepresent- 
ing facts of which they certainly had 


knowledge and I personally do not think 


that the lower Court on the evidence has 
arrived at a wrong conclusion on this point 
and they persisted, in hurrying on the com- 
pletion of the building in spite of a notice to 
stop work, -Whether they have a remedy 
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against the Corporation or any other remedy 


it is unnecessary to consider. 
Lastly, it is urged that the Court must 


consider -the terms of the partition decree. 


between Rash Behary Mullick and the 
petitioner’s predecessor-in-interest and that 


_ as under that decree certain. specified ease- 


' this part of the case. 


‘tions kad in fact been sanctioned by a res- 


+ 


ments only were ieserved to the portion - 


owned by Rash. Behary Mullick, he is not 
entitled to anything more. I_ confess I was 
impressed by the argument at the ‘hearing of 
the learned Counsel for the petitioner on 
The quarrel it was 
said was one between two rival landowners 
who had had their rights inter se decided by 
Civil Court decree. The Municipality as 
such in the publico interest had refrained 
from taking action. Why then -should not 
the parties be left to their remedies in the 
‘Civil Courts especially when the altera- 


potsible officer of the . Municipality ? On 
consideration-I do not think there is very 
much substance in the argument having 
regard (1) to the evidence as to how the 
sanction to re-build was obtained, (2) to the 
rapidity of the construction in spite of ‘the 
protest of the other side. The partition decree 
affected the premises as they then stood but 
in any case that decree cannot be held to 
override the provisions of the Act which is 
directed to provide for public sanitation 


' among other public considerations. 


_ So long as the conditions were unaltered, 
presumably- the sanitation of the whole 
premises remained the same. As soon, how- 
‘ever, as the owner of one of the divided parts 
desired to re-build his portion as a separate 
building he came within the provisions of the 
‘Act and he was bound to comply with its 


_terms. Jt would be no answer for him to 


say if for instance the proposed buildings 
bad been refused sanction that he was 
entitled under his decree to build-in con- 
travention of the rules laid down- in the Act. 
This argument in effect implies that- parties 
can contract themselves out of the provisions 
of the Municipal Act. Bat- that is not so. 
Once the house was partitioned and separate- 
ly assessed it would not be open'to the 


owner of 67/1 to rebuild his premises in total _ . 


disregard of the regulations of the Act. Ei 


` would disoharge the rule. 


Coxe, J—I agree, se 
-Rule discharged, 
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A 


(s. 0. 14 0. W. N. 651) . 
: CALCUTTA HIGH COURT. 
- Privy Counc, AppRat No. 36 or 1905. 
June 19, 1906. 
Present: —Sir Chunder Madhub Ghose, Acting 
Chief Justice, and Mr. Justice Casperez. 
DNA PAL CHOWDHURY — 
PLAINTIFF— PETITIONER 
VETEUS i 
GIRINDRA. CHANDRA PAL CHOW. 
DHURY AND orarrs—Derenpants— | 


OPPOSITE PARTY, 

Civil Procedure Code (Act XIV of 1882), s. 596— 
Privy Council Appeal-Appealable value— Decree 
tnvolving indirectly question respecting -property of | 
requtred value. 

The plaintiff and the defendants were co-sharers in 
certain gemindaris. The -defendants purchased 
different holdings from different tenants and the - 
plaintiff brought asuit to recover from them the share 
of the rent payable by them to the plaintiff ak ` 
zsemindar, The suit was decreed by the lower appellate ~ 
Court but dismissed by the High Court on the ground 
that there was no relationship of landlord and tenant 
between the parties. The plaintiff applied, for leave 


to appeal to the Privy Counciland showed by affidavit: | 


that the defendants held by purchase various hold- 
ings in different mouzahs which yielded an annual 
rent of Ra. 800, and that the decision of the High - 
Court would deprive the plaintiff of thot amount an- 
nually: 7 
| Held, that the decision involved indirectly’ somo 
claim or question respecting property of the value of: 
Es. 10,000 or upwards and that leave to appeal to the 
Privy Oonncil ought to be granted. 

` Ananda Ohandra Bose v. Broughton, 9 B. L. B: 423, ° 
relied on. 

Application for leave ta appeal . to,- the 
Privy Council from a decree of the High 
Court in Second Appeal No. 2738 of 1902, 
reported in 32 C. 567. 

Mr. Stnha and Babu Brojo Lal Chakravarty, 
for the Petitioner... 

Babu Hara Prosad Ohatterjee, for the 
Opposite Party. 

Judg ment,—Thisis an aniano for 
leave to appeal to His Majesty in Council. The 
amount involved in the suit itself is indeed 
Very small. It is Rs. 230 and the question 
we have to determine on the present occasion 


is whether the decree involves directly or 


indirectly some claim or question to or respect- 
ing property of the value of Rs. 10,009 or 


` upwards within the meaning”. of section 596 


of the Code of Civil Procedure.. 
The decree of this Court we might here 
mention reversed the decree of the Court be-- 
low and, therefore, the appellant would ‘be 
entitled ‘to a certificate if he can show that 


he decree. appealed against involves directly -` 


- 


~ Mata 


mY ol. Vu - 


~ 


the sum of Rs. 


” 


or indirectly some claim or question to or 
raspecting property of the value of Rs. 10,030 
or upwards. [t appears that the plaintiffs or 
the defendant Nos. 1 to 5 as aslo defendants 
Nos. 6 to. 10 are -c)-sharera in certain 


zemindaris. These co-sharers purchased for’ 
themselves differant holdings from different. 


tenants and the plaintiff sought to recover 
from defendants Nos. 1 to 5 the share of the 
reut pryable by them to him the plaintiff as 
gonand ar. 

This Court hax ETE the suit on the 
ground that inasmuch asthere was no contract 
between . defendants Nos.. 1 to 5 and the 
plaintiff for payment of any rent by one to 
the other there was no relationship of land- 
lord and tenant between them and, therefore, 
the suitfor rent could not ba maintained, 
and that the only remedy which the ptaintiff 
has is to recover his share of the profits of 
the land held by defendants Nos. I to 5. It 
appears, however, upon the affidavit produced 
on bahalf of the patitioners, and:so far as this 


matter is concerned itis nob contradicted by 
the affidavit of the other side, that the de- - 


fendants hold by purchase various holdings 
in differant mouzahs including the holding in 
respect of which the suit for rant was brought 
which yield an annual rant of Rs. 800 and 
odd, in respect of the share of the plaintiff, 
and that the defendants Nos. 6 to 13 simi- 
larly hold other holdings the annual rent 
payable in respact of which on account of the 
plaintiff's share is Rs 5%) and odd. And 
the -contention that the plaintiff raises is 
that by reason of the decree that has been 
made by this . Court, he, the plaintiff, has 
been deprived of his claim to annual rent to 
the extent of Rs. 1,490 and odd; and that if 
gach rent bə capitalised it would far exceed 
10,000. It is very doubtful 
whether be is entitled to take into account 
the annual ratt payable by the defendants 


Nos. 6 to 10. But we think he is entitled to | . 


reckon that which is payable by the de- 
fendants - Nos. l'to 5 which amounts to, 
Rs. 800 and odd in respect of the holdings in 
their occapation in’ the zemin lari owned by’ 
the plaintiff as part owners. 

No doubt this Court has held that the 
plaintiff “may reosver from the defendants 
Nos.-1 to 5 his share of the profits of the 
land held by thom. But there can, we think, 
ba no qnastion that by reason of this decree 
the plaintiff has lost his right as a semindar 
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in respect of the holdings now in the occupa- 
tion of defendants. He cannot recover here- 
after from these defendants any rent that 
may be payable fur the lands in respect of 
which the suit was brought, nor can he re- 
cover any rent for.other lands held by them 
in the same zemindari, 

If this is the correct view of the case, 
it seems to us that the annual loss sustained 
by him by reason of the decrea passed by 
this Court which is Rs. 800 and upwards 
should bs capitalized in order to determine 
whether the decree involves indirectly some 


claim or question to or respecting property 


of the value of Rs. 10,000 or upwards. This 
leads us to the question what may be the 
capitalized value of the interest which the 
plaintiff has lost. The affidavit on the part 
of the plaintiff states that such capitalized 
value is 15 or 20 years’ purchase, whereas 
the defendants’ affidavit says it is 8 years’ 
purchase. Wethink it fair to take the capt- 
talized value at 15 years’. purchase and it 
would sppear that the value is Rs. 12,000. 
The view that we have adopted is sup- 


‘ported by the case of Ananda Chandra Bose 


vy. L. P. D. Broughton (1), where leave to 
appeal was granted because the judgment 
of the High Court would govern the deci- 
sions in the other suits which plaintiff intend- 
ed to bring on precisely the same grounds, 
and in respect of which precisely the same 
questions would arise as had arisen in the 
suit sought to be appealed. Upon these 
grounds we are of opinion that the case 
fulfils the requirements of section 596 of the 
Code of Civil Procedure and we direct. that 
the certificate contemplated by the section 
be granted to the petitioner. 


Oertificate granted. 
(1) 9 B. L. B. 428. ` 





Cs. o. 7 M. L. T. 248.) 
MADRAS HIGH COURT. 
APPEAL AGAINST Ogper No. 244 or 1903. 
‘December 8, 1909. 
Present: —Sir -Ralph Benson, Jadga, and 
Mr. Justice Abdur Rahim. 
MAYILKOTHIL KOUNJUNNI NAIR — 
PETITIONER ——ÀPPELLANT 
versus 
VADAKEVEETIL KONGATHIL ELAYA 


NALR —Souncer-Pacrrro ves —RRSPONDENT. 
Succession Oartifieate Act (VII of 1833), s3. 7, 19-0 
Appeal right of. 


* 


600: 
BOPPANA VENKAYYA t. BOPPANA PAPARAYUDU. 

No appeal lies against an ordor under section 7 of 
Act VII of 1889 directing security to be taken. Ib is 


only against an order under section 19 that an 


appeal lies. . 
Rama Redds y. Papi Reddi, 19 AL. 199; followed. 
- Ariya Pillaty. Thangammal, 20 M. 442; referred to, ` 


. Appeal against the order of the Subordi- 
| aalo Judge’s Court of South Malabar at 
Palgnat, in M. P: No. 537 of 1908, dated 24th 
August, 1908. 

Judgment.—No appeal lies against 
< an order under section 7 of Act VII of: ‘1889 
directing security to be given.. It is only 
‘against an order under section 19 that an 
appeal lies. . Rama Reddi v. Papi Beddi (1) 
There is nothing in Ariya Pillat v. Thangam- 
mal (2), opposed to this view. , 

- We dismiss the appeal with coats. 

Appeal dismissed. 


' (1) 19 M. 199. 
- (2) 20 M. 442. H ~ 





(a. c. 7 M. L. T, 247.) 
MADRAS HIGH. COURT. 
- Sgeconp Crvm Aepgat No: 1450 or 1907.. 
December 9, 1909. ee 
Present:—Sir Ralph Berson, Judge, and 
g Mr. Justice Abdar Rahim. 
“BOPPANA VENKAYYA AND ANOTHER 
— DERENDANTS-— APPELLANTS 
versus ` 
BOPPANA PAPARAYUDU—Piarnrine—_ 


RESPONDENT. 
Tamate h escriptive right tn reapect of the bi anches 
of a ii ee— Whether admisarble. 


A prescriptive right of easement in respect of the- 


branches of a tree is inadmissible. 

Hari Krishna Joshi v. Sankar Vithal, 16 B. 420, 
followed. 

Rathnavelu Mudaliar v. Kolendavelu Pillai, 29. M. 
511; 16 M. L. J. 281, distinguished. ` 

Second appeal against ‘the decree of the 
Subordinate Judge's Court of Cocanada in 
Appeal Suit No. 
against the decree of the Court of the Dis- 
trict Munsif of Cocanadain Original Suit 
No. 175 of 1905. : 

Judgment.—tThe only point EE 
is that the appellants have acquired a right 
by. prescription by the fact that the branches 
in dispute have been in existence for more 
than 12 years. The appellants rely on the 
case of Ratnarelu -Mudaliar v. Kolendavelu 
“Pillai (1), but that is not on all fours. with 


this case. In it the right was in respect of 
(1) 29 M. 611; 16 M. L. 4. 291, 
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' MURUGESA MUDALY Y. SUBRAYA GRAMANY. 


a cornice. Here it is claimed in respect of 
the branches of a tree. Such.a claim has 
been held to be inadmissible in Hart Krishna - 
Joshi v. Sankar Vithal (2), and we . think 


rightly so. We dismiss the second appeal 
with costs. l 
‘ ~ Appeal dtemissed. 
(2) 16B. 420. 





(s. 0. TM. L. T. 241.) 
. MADRAS HIGH COURT. 
Crry (iyan Court APPRAL No, 6 oF 1909: 
December. 21, 1909. 

Present: Sir Arnold White, Krt., Chief 
Justice, and Mr. Justice Rishnaswarei Aiver. - 
MURUGESA MUDALY—Dsrenpart— 
APPELLANT 

versus ` 
“SUBRAYA GRAMANY AND ANOTHER— 


PLAINTIFES-— RESPONDENTS. > 

Landlord and Tenant—Densal of landlord’s title by 
tenant before suit—Notice to quit. 

A tenant setting up a title in himself and denying ; 
the title of the landlord before suit, is not entitled 
to notice to quit...Where there is no relation of 
landlord and tenant, no notice to qnit ia necessary. 


Appeal against the decree of the City Civil 
Court of Madras, in O S. No. 285 of 1908. 
Judgment. : 
“White, C. J.-I think this. decree must be 
affirmed., The finding is that” Subbaraya 
Naicker the defendant’s vendor was the.. 
tenant of the plaintiff’s-vendor. With regard 
to the 5th issue in the case which raises the 


„question of notice to quit, which was really 


130 -of 1906, presented. ' 


the only point argued before us in, appeal, 
the finding was that Subbaraya Naicker set 
up title in himself and denied the landlord’s 
title before suit and that he was not entitled - 
to notice to quit, and inasmuch: as the defend- 
ant and his vendor claimed through him 
and they also denied the tenancy of Sub- 
baraya Naicker, they were- not entitled to 
notice to quit. It seems to me that this is 
right and that no notice toquit was necessary. — 

Then there is another view and that is 
the case that the plaintiff did not set up iu 
his plaint, but set up in his evidence, tiz., 
that he got back possession from pubernya 
Naicker. 

` Accepting that view for a moment heri 18 
no relation of landlord and tenant as between 
the parties to this suit, and in that view no 
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BRI PERARULALA RAMANUJA v. THE SEORETARY oF STATE FOR INDIA 1N COUNOIL, 


notice to quit was necessary. In either view 
it seems to me that the decree of the Court 
below must be affirmed and this appeal dis- 
missed with costs, 
- Krishnasamy Aiyer, J.—I ngree. 
Appeal dismrssed, 





(s. c. 7 M. L. T. 241.) 
MADRAS HIGH COURT. 
mian Crvit Appgat No. 215 op 1904. 
December 9, 1909. - 
P: Pa —Mr. Justice Miller and Mr. Justice 
Munro. 

SRI PERARULALA. RAMANUJA JEER 
SW AMI—Praintire—APPELLANT 
“Yersus 
Tar SECRETARY or STATE ror INDIA 
In COUNCIL rnroven Tag COLLECTOR 
or TIN NEVELLY—Derenpayt— 


RESPONDENT. 
Madras Forest Act (V of 1882), as. 6, 17 and 26 
—Claim for possession of forest lande-—Claim previously 


“determined, whether a bar to a suit for possession 


— Burden of proof. 

Where a claim was not raised and decided, section 
25 of the Forest Act does not apply, and sections 6 and 
17 do not extinguish a right merely because it was 
not ‘claimed at an enquiry by the Forest Committee. 

“ Where the evidenoe showed that the lands in suit 
had been attached to the temple, then it was for the 
opposite party to show that the temple had not 
acquired ownership. 


Appeal against the decree of the Subor- 


‘dinate Judge’s Court of Tinnevelly, in O. 8. 


No. 81 of 1902. 

; Judgment. _ 8 
` Miller, J—tTn my opinion the suit is not 
barred by any provision of the Madras Forest 
Act. The forest in question was reserved 
under section 25 of that Act as’ one which 
had been reserved by order of Government 
previous to the day on which the Act came 
into force. 

Before the Act came into force the forests 
were visited by a committee who took evidence 
on claims to various rights within the area 
which it was proposed to reserve and report- 


ed their opinion upon them to the Board of. 


Revenue and the Government, Atthis enquiry 
claims were made on behalf of the institution 
now répresented by the present plaintiff—a 
claim of a right to cut firewood free within 
the whole Tirukarangudi forest and a claim 
of a right to the free enjoyment for temple 
purposes of the forest at Nambikovil and for 
two miles westward. That is not the present 


he 


claim there was no claim before the committee 
of any right of ownership in the forest itself 
(thisis clear from the report) and consequent- 
ly no enquiry into and no settlement or record 
of any such claim. And the Government 
Order Exhibit III does not refer to any such 


‘claim as is now made and does not decide 


one. In short, the claim was not raised and, 
therefore, was not a question decided under 
section 25. And sections 6 and 17 are not ap- 
plicable so as to extingnish a right merely be- 
cause it was not claimed at an enquiry by the 
Forest Committee. We have not been shown 
that the Forest Committee were authorised 
to decide a claim in the way the Forest 
Setilement Officer can decide claims under 
the Act, or that any intimation was given to 
possible claimants that rights not claimed 
would be extinguished. In the absence of any 
such notice as is now given by section 17, it 
would be wrong so to apply the provisions of 
section 25 as to give retrospective effect to 
section 17 ; moreover, section 25 would not 
support such-a construction; it refers only to 
questions which have been decided, orders 
which have been issued or records which 
have been prepared and has no application 


‘to a claim which has never been made. 


I find in these circumstances nothing in 
the Forest Act to bar the suit: Nor do. [ 
think the claim is barred by limitation: it ig 
claimed that the Government by surrounding 
the reserved forest with cairns and excluding 
cattle took effective possession of the whole 
areg including the portion claimed by the 
plaintiff, but there is nothing to show that 
any cattle of the plaintiff were excluded or 
that the erection of the cairns in any way 
altered or disturbed the plaintiff’s enjoyment 
of the land, whatever was the nature of that 
enjoyment or even that it gave notice to the 
plaintiff that their enjoyment was intended 
to be disturbed. - 


The plaintiff was, therefore, not dispossessed 
before 1899, and his suit for recovery of 
possession is not barred by limitation. If the 
land was not laid at the disposal of the 
Government there is no need for the plaintiff * 
to get the orders of the Revenue Board set 
aside before suing for its recovery. They 
are merely administrative orders and do not 
decide the plaintiff's claim under the Forest 
Act.. 

. On the merits, I am of opinion that the 
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plaintiff is entitled to a decree declaring his 
ownership of the temple tope and nandaranam 
of which he is now in enjoyment. In the 
énquiry of 1881 no mention is made of the 
temple site or of the nandavanam and tope; 
-it is not suggested that the Government 
treated the temple site as land at its disposal 
or declined to recognise the mutt's ownership 
thereof, and there is evidence on both sides 
which proves that the tope and nandacanam 
have been attached to the temple and tended 
by the temple authorities at least since 1855. 
The accounts of that year which were laid 
Before the Collector. 


‘to the tope as then existing. 
’ That being so it would lieon the defendant 
to show that the temple had not acquired the 
ownership of the tope and nanadavanam by 
actual possession for sixty years, or that the 
possession of the site and tope is by license or 
other permission of the Government and .no 
attempt has been made ‘to show either. 
- Asregards the forest land claimed, the 
evidence is very different. A claim in regard 
to this land was madein 1881 bat ib was nota 
claim to rights of ownership. The contention 
that it was intended to be such a claim is not 
supported by any evidence and, on, the other 
hand, the raports of the Forest Com mittee 
indicate clearly enough that no claim to any 
“private forest” was made on behalf of the 
mutt. If the multi had really made use of the 
forest ad versely to the Government, had been 


asserting a right to exclude the Government 


from the possession thereof, there can be no 

ssible doubt that the Slain would have 
ss made before the Forest Oommittes. For 
much the same reason I am entirely unable 
to accept the ‘evidence that from time 
immemorial the portion of the forest now 


blaimed has been demarcated by means of- 


certain marks cnt on stones. If that were so 
it ig to the last degree improbable that no 
claim would have been made:to that area in 
1881. 

= What was claimed was-a right -to free 
enjoyment of the forest for temple purposes 


“for two miles west of the temple and there’ 


is no evidence that the area now claimed 
extends to that distance. Iam, therefore, 
unable to accept the evidence that the marks 
on the stones represent an ancient boundary 
line. If any of them are old, they are pro- 
bably not boundary marks at all and if any 
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in ‘1896 and were: 
apparently accepted by him as. genuine refer 


of them wére cut as boundary eae they 
have been: fabricated for the purpose .of 
this claim. I must also reject the counter-parts 
of leases (Ix. D series) produced for the first 
time in this suit and the: cadjan accounts 
which were not produced before the Collector 
in 1896. ‘All this may easily be evidence | 
provided for the -suit-after the Collector 
refused to admit the claim and cannot pos- 
sibly be relied on. The accounts are not-proved 
by any satisfactory evidence, and were they 
really old documents, would certainly have 
been used to support.the claim made in 1893. 
There ig no evidence that they could not then 
be found, The accounts which were placed 
before the Collector and which I: am, 
therefore, not prepared to reject, showed no- 


‘thing as to any user of the forest apart from 


the tope before the year 1888. After that 
there are some sales of firewood but whether 
those sales of firewood were merely sales to 
pilgrims visiting the shrine or represent 


_permission given to other persons to cut 


firewood within a certain area, there is, 
nothing in the accounts to show. It is, of 
course, most probable that the men in charge 
of the temple made use of the forest for any 
purpose ofthe temple -which it could serve. 
Before reservation there was nothing to 
prevent such use and after reservation it . 


is, as the Government pleader points ont, 


likely that such user would not be interfered 
with so long as it did not extend to the felling 
of timber for sale. And there is no evidence 
of any value that any timber otherthan that 
which might come from the tope was ever 
felled for sale or sold to be felled. 

- Such user as catting firewood is not strong 
evidence ofany claim against the owner of a 
large and remote tract of forest and was not 
made the basis of any claim to ownership in 
1881. 

Tf it had not commenced before that, it is, of 
course, useless as a method ofacquiring owner- 
ship against the Government and-if it had, 
if is clear from the absence of a claim that 
if was not considered to give anything ‘more 
than aright of the nature of an easement. 
The evidence, therefore, , does not show that 
the ownership of any portion of the Forest 
has been acquired by the plaintiff. Exhibit, 
H. is relied on as an admission of ownership, 


but there is no -evidence to explain that. 


document and it is not clear whether it 
relates to the area in dispute or to some 
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other waste lands (kadugal) attached to the 
mutt, It is - also not shown under what 


circumstances or what authority the docn-. 


ment was written. It is impossible, therefore, 
to accept it as evidence of ownership in the 
plaintiff, 

In this state of the evidence I wonld modify 
the decree of the Subordinate Judge and 
declare the plaintiff’s title to the tope and 
nandavanam attached to the temple to an 
extent of two acres as stated in Exhibit Q and 
decrée possession thereof and dismiss the 
claim for recovery of possession of forest land 
and I would direct that each party pay its 
own costs throughout. 


Munro, J.—On the merits I agree with my - 


learned brother. Whatever may ‘have been 
the effect of the notification under section Yo 
of the Forest Act, so far as land to which it 
‘applied was concerned, I amfar from satisfied 
that the notification was ever intended io 
apply to the tope and nandavanam which 
were in the immediate vicinity of the temple, 
Were in many. ways necessary to it, and had 
even before 1881 been long maintained by 
the temple authorities. Had there been any 
idea of including those in the reserve, it is 
impossible to believe that the temple author- 
ities would have mide no definite claim to 
them and that there would have been no 
express ~reference to them in the Forest 
Committee’s report. < 
-The temple itself -is manifestly excluded 
from the reserve and in the absence of striot 
proof to the contrary, I think the tope and 
the nandaranim, which were so intimately 
connected withthe temple, were also excluded. 
T, therefore, agree to the decree proposed by 
my learned brother. a 
Decres modified. 





` (8.0.7 M. L. T. 244) 
Z °° MADRAS HIGH OOURT. 
- - First Orvis APPRAD No. 184 or 1904. 
, December 6, 1909. 


Munro. 
RAJA KESAVA VENKATAPPIAH alias 
_VENKATAPPA RAO GARU AND oriens 
ae PLAINTIFFS—APPELLANTS ae 
ae cersus > a 
NAYAM VENKATRANGA ROW GARU 
_ AND ' OTHERS— DEFENDANTS— RESPONDENTS. 


` Qivil Procedure Code (Act XIV of 1882), s. 43, 
applicability of—Surt to include the whole claim. 


The rule that a plaintiff, basing a snit on the ground 
of disposseasion, cannot, if ho alleges one title to 
possession in that gnit, afterwards bring another suit 
on the game ground of dispossession but alleging a 
different title, is not valid in cases where the plain- 
tiffs are different persons and when in the one caso 
the title set up is alleged to be vested in one plaintiff 
to the exclusion of the others and in the other in that 
plaintiff jointly with those others. - 


In a former suit the defendants contended that tho 
lnintiffs’ claim as reversionary heirs could not be 
joined with the other claims and that only the nearest 
reversionary heirs could sue on that ground. In 
consequence of that plea a subsequent suit was filed 
claiming as reversionary heirs: 

Held, that the subsequent suit wag not barred by 
section 48, Civil Procedure Code. j 

Appeal against the decree of the District 
Court of Kistna, dated 29th April 1904, in 
O. S, No. 56 of 1895. 

Judgment.—We think the Suit No. 
56 of 1895 was not barred. The defendants- 
in their additional written statementin O. 8. 
No. 43 of 1895 ‘alleged tbat the claims of the 
plaintiffs in that suit, as reversionary 
heirs, could not be joined with the other 
claims in that suit and that only the 
nearest of reversioners could sue on that 
ground and notall the plaintiffs jointly. In 
consequence of that objection, Suit No.” 56 
was instituted by the representatives of the 
4th plaintiff in O. S. No. 45 before issues 
were settled in the other suit; the suit thus 
instituted was moved into the District Court 
and issues were settled in both on the same 
day. The claim in Suit No. 56 is to succeed 
as reversionary heir to Kodanda Ramiah if 
the estate is impartible or if Kodanda 
Ramiah’s widowand daughter are found to 
have held the whole of it as his separate 
property. The District Judge has held that 
the suit is barred by section 43 of the Code 
of 1852. Assuming it to be open tothe 
defendants now, in spite of their objection in 
the former suit, to contend that the causes of 
action in both suits are identical, we do not 
think the contention can prevail. Though 


Present:—Mr. Justice Miller and Mr. Justice . the Plaintiffs in Suit No. 56 alleged as the 


ground of their suit-the same dispossession 
as was alleged in O. S. No. 45, the title to 
possession which is, of course, a part -of the 
cause of action, is not onlya different title 
than that-claimed by them in common with 
the other plaintiffs in Suit No. 45 butisa 
title which is not consistent with the common 
title set upin that suit. Itisin facta title 
adverse to that of the other plaintiffs. The 
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authorities on nok ‘he Advocate- General 


relies in support of his“ contention that a 


plaintiff basing a suit on the ground of dis- 
Possession cannot, if he alleges “one title to 
possession in that suit, afterwards bring 
another suit on the same ground of disposses- 
sion but alleging a-different title do not, we 
‘think, apply to the case where the, plaintiffs 
are in fact different persons, when in the one 
case the title set up is alleged to be vested 
in one plaintiff tothe exclusion of others and 
in the other in that plaintiff jointly with 
those others. We think the causes of action 
here are different and that section 43 of the 
Code of 1882 is not a bar to the suit. 

We allow the appeal and remand the sult 
for disposal according to law. 

. The costs will abide the event including 
the costa of commission which form the sub- 
ject of the memo. of objections. 

i (lase remanded. 


= 
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7 (8. ©. TM. L. UT. 245.) 
<- MADRAS HIGH COURT. 
Seconp Orvis Apparat No. 1425 or 1907. 
~ December 16, 1909. 
Present:— Sir Ralpt Benson, Judge, and 
iMr. Justice Abdur Rahim. 
CHELVA’ PERUMAL CHETTIAR— 
PBRAINTIFF—APPELLANT 
` VETEUS 
Tue SECRETARY or STATE ror INDIA 
_ iy COUNOIL rAPRESENTED BY THE OOL- 
LECTOR or NORTH ARCOT—Derenpant 


_ — RESPONDENT. 
“Madras District Mun wipalities Act(IF of 1884), s. 19 
Governor-in-Councsl’s power to remove a Councillor. 
The Governor-in-Council has power to remove a 
Councillor if his continuance in office islikely to bring 
the Municipal administration into contempt, provided 
an opportunity of explanation is given . to tho 
Councillor. 


Second appeal against the decree of Subor- 
dinate Judge’s Court of North Arcot, in 
Appeal Suit No. 106 of 1906, presented 
against the decree of the Court of the District 
Munsif of Vellore, in O. S. No. 285 of 1904, 

e Judgment.—We think that the 
. decree of the Subordinate Judge is right. 
Section 19, sub-section (1), clause IV, of the 
Madras District Municipalities Act, 1884, 
gives the Governor-in-Council power to re- 
move a Councillor if his continuance in office 
is, in the opinion of the Governor-in-Counoil, 
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“likely to bring the Municipal administration 
into contempt, 
Governor-in-Council proposes to take ‘action 
under this‘clause, he shall not pass any orders 
without giving an opportunity of explanation 
to the Oouncillor concerned. , The main point 
pressed upon us is that in the order of Govern- 
ment directing the appellant's removal the 
Government referred to his having been one 
of those responsible for the mismanagement 


of Municipal affairs in 1899 and that as- 


regards this‘he was not called on for any 
explanation. 

It is, however, clear from a perusal of the 
order of Government that this wasa very 


minor matter compared with the appellant's. 


disgraceful manipulation of the lists of voters 
in 1894. It is clear that it was for that 


provided that, when the >- 


miscondact that Government resolved to- 


remove him, but before doing so the Govern- 

ment gave him anopportunity for explanation 

and after ‘careful consideration” found his 

explanation unsatisfactory. In these cir- 
‘cumstances we find no reason to interfere. 

We dismiss the second appeal- with costs. 
Appeal dismissed. 


Wawrat erataarah 4 i Wi 


(s. c. 7 M. L. T. 286) } 
‘MADRAS HIGH COURT. 
Seconp OivIL Appwat No. 414 or 1908. 
~ October 1, 1909. 
Present:—~Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 
Vv. KRISTNA RAO—DEFENDANT— 
APPRLLANT < 
: cereus 
B. SRINIVASA RAO—Ptarntiss— 


RESPONDENT. 

Oaths Act (X of 1878), ss. 8, 9, wini 
tration of oath—Not in conformity with the provisions 
of the Act--Whether binding - 

- The provisions of the Onths Act must be strictly 
followed and it is only when an agreement is arrived 


- 
— t 


at that the Court is empowered by „section 10 to - 


administer the oath proposed. Where the necessary 
procedure, preliminary to the epee is not ga 
ed the oath is not binding. 


. Second appeal against the de of iie 
District Court of Bellary, in A. 8, No. 112 of 
1905, presented against the decree of the Oourt 
of the District Munsif of Bellary; in Original 
Suit No. 41 of 1904. 

‘Order.—We agree with the lower Court 
on the question of limitation, - 


í 


4 


~ 
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On theother question we think that the 
plaintiff's’ statements in his examination as 
a witness do’ not bind the defendant as being 
on oath taken in pursuance of an agreement 
made between the parties under the provi- 
sions of the Oaths Act. 

The procedure prescribed in that Act must, 
we think, be strictly followed, and here we 
find that the offerof the defendant was not 
put to-the plaintiff: he was notasked whether 
he would make the oath by which the defend- 
ant offered to be bound nor did he expressly 


agree to do so.: It is only when by these 


questions and answers an agreement is arrived 
at that the Court is empowered by section 10 
of ‘the Act to administer the oath proposed ; 
and here the necessary procedure preliminary 
to the agreement was not adopted. We think, 
therefore, that the defendant is entitled to 
say tbat he is not bound by the oath of the 
plaintiff. 

We must ask the District Judge for find- 
ings on the evidence on record on the other 
issues in the case. N 

The findings should be submitted in six 
weeks and seven days willbe allowed for filing 
objections. 

: Oaze remanded. 


(s.c 7 AL L. T. 288.) 
MADRAS HIGH COURT. 
Secoxp O1rvin Apprat No. 170 or 1903. 
February 11, 1910. 

Present: —Sir Ralph Benson, Judge, and Mr. 
Justice Krishnaswami Aiyer. 
THANNIR VENKATARAMA OHETTI— 
APPELLANT 
. i; versus < 
MADAGUTISAMI CHETTI AND OTHERS— 


RESPONDENTS. 

Easement of necessity—Right of way—- Access other- 
wise. h 

A right of way as an easement of necessity cannot 
exist where there ig an acceas to the property 
otherwise, l 

Krishnamarasu v. Marraju, 28 M. 495; 15 M. L. J. 
255, followed. 


Second appeal against the decree of the 
District Court of Salem, in Appeal Suit No. 
334 of 1906, presented against the decree of 
the:Court of the Principal District Munsif of 
Salem, in Original Suit No. 143 of 1905. 

Judgment. --We -do not think the 
judgment of the Court below as regards th 
eavea is open to exception, i 
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Às regards the lane N, we are unable to 
uphold the view of the Courts below that the 
plaintiff had'an easement of necessity. If the 
plaintiff could have access to A2 through the 
house B,he would have no right of way through 
N as an easement of necessity. See Krishnama- 
Tabu v. Marrajx (1). But the mortgage 
deed Exhibit A expressly refers to a right of 
way through the lane and it might have been 
acquired by prescription. The 3rd defendant 
is a transferee of the mortgage right. The 
reference in Exhibt A to the right of way is 
evidence against him. It is true that the 3rd 
defendant is found to be the owner and ag 
such he is ` entitled to raise the contention 
that there was no easement of a right of way. 
The District Judge is réquested to find 
whether the plaintiff has avquired a right of 
way over the lane N. Fresh evidence may be 
taken if the Judge thinks fit. The finding 
should be submitted in six weeks and seven 
days will be allowed for filing objections. 


Oase remanded, 
(1) 28 M. 495 ; 15 M. L. J, 255. 





CALCUTTA HIGH COURT. 
LeTTEkS PATENT ArpeaL No. 20 op 1909. 
May 27, 1910. l 
Present:—Bir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. 
NILADRI MAHANTI AND OTHERg— 
PLAINTIFFS — APPELLANTS 
vereus 


BICHITRANAND ROY AND orners— 


DE¥ENDANTS—-RESPONDENTS, 

Rent Recovery Act (X of 1859), ss. 27, 105, 108-~— 
Distinction between sales under s. 105 and s3. 108— 
Purchase by plaintiff in execution of money-decree— 
Subsequent purchase by defendant in execution of deci ve 
obtained by co-sharer landlord for his share of rent— 
Priority of tstle—Non-registration of purchasers name 
at landlord's sherista—Locus standi of purchaser fo 
bring suit in ejectment. 

Section 105 of the Rent Recovery Act contemplates 
a decree by the landlord or the whole body of 
landlords for the entire rent due in respect of an 
under-tenure ; and the consequence of sucha decree’ 
is that what is brought to sale in execution under 
it is the tennre. But what ig contemplated by” 
section 108 is n decree for money due on account 
ofa share of rent by a sharerin a joint undivided 
estate, and in execution of that decree what is sold in 
the right, title and interest of the judgment-debtor in 
the under-tenure. 

A purchaser in execution of a decree und - 
tion 108 acquiresa title and is entitled to sub ts ee 
spect of trespass on the nnder-tenure purchased by 
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him, although his name has not been registered in the 
manner contemplated by section 27. 
Kristo Chandra Ghosh - v.` Raj Krista Bandyo- 
ya, 12 O, 24 and Luchhi Narain Mitter v. 
Khettro Pal Singh Roy, 13 B.L. R. 146 abp. 158; 
20. W. R. 380, 24 W. R. 407 (Note), referred to. _ 
The plaintiff purchased an under-tenure at a 
sale held in execution of a money-decree against 
. tho defendant No. 1 the holder of the under-tonure. 
Snbsequently the under-tennre was again put up to 
' aale in execution of a decree against defendant No. 1 
obtained by some of his landlords for their share 
of tho rent, and the defendant No. 3 purchased at 
this sale ‘The plaintiff has sued for recovery cf 
gsession: 

Held, that tho defendant No. 3 took nothing 
‘py his sale as against the plaintiff, inasmuch* as the 
deores in execution of which defendant No: 3 pnr- 
chased was nota decree for rent but a decree for 
money, and what was purchased was the right, title 
and jnterest of defendant No. 1 which had been pre- 
viously purchased by the plaintiff. 

Held also, that, the plaintif was entitled ‘to sue 

- notwithstanding the absence of registration of his 
name in themanner contemplated -by section 27 of 
‘the Rent Recovery Act. | ; 

_ Appeal ander ‘section 15 of the Letters 


put up to sale in execution of a decree 
against defendants Nos. 1 and 2 obtained . 
- by defendants Nos. 4 to 8 who were sharers - 
in the estate to the extent of 8annas and 
claimed in the suit their share of the rent. 
‘At that sale defendant No. 3 purchased, and 
on the 17th of July 1902, he took possession 
of the property, and thereby, it is said, 
dispossessed the plaintiffs and their vendor 
defendant No.9. The plaintiffs claim that 
defendant No. 3 took nothingby his sale as 
against them inasmuch asthe decree was not 
a decree for rent but was a decree for money 
‘due on account of a share of the rent of the 
under-tenure. . 4 
The answer made on behalf of defendant 
No. 3 is that the plaintiffs cannot be heard 
to advance this contention because they 
have no locus standt, whatever that may 
miean, inasmuch as the transfer to their 
_vendor as well as to themselves.has nob 
been registered in the manner contemplated 
by section 27 ofthe Act X of 1859. This 


Patent from the decres of Mr. Justice Brett, 
dated February 5, 1909, (reported.in 1 Ind. 
Cas. 257) passed in Seconi Appeal No. 1775 
of 1906 from the decree of the District Judge 
of Cuttack, dated Jaly 27, 1904, reversing that 
of the Munsif of Cuttack, dated November 25, 
05. 

e T Provash Ohandra , Mitter and Susil 
Madhab Mulltk, for the Appellants. 


Babu Girish Ohandra Pal, for the Re-' 


spondents. 


. Judgment.—tThia appeal arises out 


of a suit brought by the plaintiffs to recover 
possession of certain land which they claim 
to be their under-tenure. The Munsif passed 
a decree in the plaintiffs’ favour. This was 
reversed by the lower appellate Court, and, 
on appeal to this Court, Mr. Justice Brett has 
confirmed the decree of the lower appel- 
late Court. The present appeal is from Mr. 


view has found favour with the lower appel- 
late Court and with Mr. Justice Brett. The 
question is whether it can be sustained. 

Now, it is to be observed that the sale 
to defendant No. 3 was not under section 105 
of Act X of 1859 but under section 108, and 
the distinction is vital. Thus, section 105 
contemplates a decree. for an arrear of rent 
due in respect of an under-tenure, and 
further it contemplates that’ it should be 
a decree by the landlords or the whole 
body of landlords for the entire rent. The 
‘consequence of sach a decree is that what 
is brought to sale is the tenure. ..... 
under-tenures for the recovery of arrears of 
rent due in respect thereof,’ an expression 
which was held by the Privy Council in 
Brindabun .Ohunder 
_Brindabun Churder Dey Ghowdhry (1), to refer 


according to the rules for the.sale of- 


Strear Ohaudhury v. - 


l tics Bratt’s jadgment ander section 15 of ) i i 
i ie ie Patont. to the rules contained in Regulation VIII 


, z ; of 1819 and I of 1820 when ActX of 1859 

The facts, which have given ‘rise to this was passed. Since 1865 these sales have 
. snit, can be briefly stated. The plaintiffs - baen regulated by Act VILI of- 1865 (B/C.). 
„on the 14th. October 1901, purchased the Turning; on the other hand, to section 108, 
land in suit from defendant No. 9, who what is there contemplated is not a ‘decree 

himself purchased the under-tenure of which 4. an arrear of rent but a decree for 


Ga 


this land forms part on the 15th December, 
1900 ata rale held in execution of a money- 


decree passed against defendant No.1 and. 
r On the 28th . 


the father of defendant No. 2. 
‘of January- 1902, the under-tenure was again 


~ 


money due on account of a share of rent 
and -not a suit brought by the landlord 
or the whole body of landlords but by a sharer 
ea 13 B. L. R. 408 at p. 414; 21 W. R. 824, i I. A, 


- s an 


K 
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ina joint undivided estate, and it is in the 
failure to observe the distinction - between 
section 105 and the clauses which are its 
proper sequel on the one hand, and sec- 
tion 108 and those that amplify it on the 
other, that the difficulty in this case has 
arisen. The sale on which defendant No. 3 
in this cate relies: is adecree under sec- 
tion 108, and it is to see what precisely Act 
X of 1859 provides in relation to such a 
decree and its execution. It provides that 
the under-tenure may be brought to sale in 
execution of the decree in the same manner 
as any other immovable property may be 


‘sold in execution of a decree for money under 


the provisions of sections 109 and 110, 
Section 109 imposes conditions precedent to 


the right ofthe decree-holder to apply for 


execution against any immovable property 


‘belonging to the debtor. We have no concern 


with. those conditions in this case, becanse 
no point has been made with reference to 
this matter inthe lower Courts. Section 110 
provides that if, as. is the case here, the pro- 
perty be a saleable under-tenure, it shall 
be sold under the provisions of the law for 
the time being in force applicable to the 
sale of such under-tenures for demands other 


than those of arrears of rent due in respect. 


thereof. When. Act X of 1859 came into 
operation the Jaw for the time being in 
force was Act VIII of 1859, which in sec- 
tion 259 provided that “after a sale of im- 
movable property ‘shall have become 
absolute in the manner aforesaid, the Court 
shall grant a certificate to the person who 
may have been declared the purchaser at 
such sale to the effect that he has purchas- 
ed the right, title and interest of the defend- 
anb in the property sold,-and such certi- 
ficate shall be taken and 'deemed to be a 
valid transfer of such right, title and: in- 
That section is clearly one of those, 
which would certainly -be part of the law 
for the time being in force epplicable to 
the sales of under-tenures for. demands 
other than those of arrears of rent, go 
that this section indicates what would 
at that time have passed to a purchaser 
in the case of a sale in execution of a decree 
for money due on account of a share of 
“rent. The distinction, therefore, between 
“that which passes on a sale on a decree 
nuder section 105 and that oi a decree 
under section 108 is manifest, The matter 
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15 brought out with great clearness by, 
their Lordships of the Privy Council in 
Doeelar Qhand Sahu v. Lalla Ohabeel Chand 
(2), where jt is said, “now itis clear ihat 
in attaching - the property of a judgment- 
debtor, whether an under-terure or in an 
érdinary lendelicld interest, under Act VIII 
of 1852, you can only attach and sell the right. 
title and interest of the judgment-debtor, 
but if you proceed to sell a tenure under 
section 59 of Act VIIL of 1869, then you 
sell the tenure, and by virtue of section 66 
of the same Act, the purchaser, under the 
provisions of sections 59 and 60 ofihe Act, 
acquires it free of all inenmbrances which 
may bave accrued thereon by any act of 
any holder of the said under-tenure, his re- 
presentatives or assignees, unless the right 
of making such incumbrances shall hare 
been expressly vested in the holder by the 
written engagement.” So that it may, 1 
think, fairly be said that while under 
section 105, whick is the equivalent of sec- 
tion 59 of Act VIII of 1869, the tenure wonld 
be sold, under section 108, itis only the 
right, title and interest of the judgment- 
debtor in the under-tenure that would pass. 
That is how the matier stood in 1859, but 
ever since then it has been the accepted 
doctrine that all that the purchaser would 


“take ata sale in execution under the several 


successive Codes of Civil Procedure would 


“ be the right, title and interest of the judgment- 


debtor. The samo view receives the sanction 
of the Full Bench in Shamchand Kundu v~., 
Brajonath Pal Chowdhury (8). ITrefer in 
particular to the remarks made by Mr. 
Justice Jackson in the course of his judg- 
ment. I£ then the matter stood there, ve 
should have this position that all that de- 
fendant No. 3, (hé purchaser at the subse- 
quent execution sale, would get would be the 
right, title and interest of -the judgment- 
debtor at that time ; in other words, hewould 
getnothing so far as the land in suit is cow- 
cerned, because before that execution-purchaso 
theproperty had passed successively to defend- 


‘ant No. 9 and the present plaintiffs. 


It is next said that the plaintiffs cannot” 
rely on-the title so acquired, or as it has 
becn expressed, that he has not got a locus 
stand:. I view thd expression locus standi 
with some apprehension because I do not 


(2) 6 I. A. 47 at p. 51; 8 O. L, R. 664, 
(8) 21 W. R. 94; SR R. 484, 
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pretend to know what it precisely means 
‘in this connection, Does it mean that de- 
fendant No.9 and the plaintiffs acquired 
no title because there was no registration ? 
If that be the contention, then there is u 
complete answer to this view in the decision 
of Mr. Justice Wilson and Mr. Justice Bever- 
ley in Kristo Ohunder Ghosh v. Raj Kristo Ban- 
dyopadhya (4), and of the Privy Council in 
` Luckhi Narain Mitter v. Khetroo Pal Singh Roy 
(5), where in regard to the effect of similar 
provisions in Regulation VIII of 1819 for 
registration of transfer of tenures in the 
zemindari “sherista, their Lordships say, 
“the plaintiffs were assignees of the dar- 
patni taluk, and though the transfer was not 
registered, they had the right and were 
compelled to deposit the amount of rent due 
to the zemindar in order to protect their own 
interest.” If, on the other. hand, it ig meant 
“that the plaintiffs have no right to sue, then 
this contravenes the general principle thut 


a man in possession of property lawfully h 


acquired by him but invaded by another bas 
a right to sue in respect of trespass:on it. 
‘Whether he will succeed or not is a different 
question ; but the mere fact that be does not 
succeed does not mean that he has no locus 
_ standi. I can understand its being said that 
a person has no locus stands where the Legis- 
lature in effect so provides, as for instance 
in section 106 of Act X of 1859, which is 
limited in its operation to sales under sec- 
tion 105 of transferable tenuresin execution 
of decrees for arrears of rent. It is there 
-provided that while third parties claiming 
to be the lawful possessors of the under- 
tenure may apply for stay of sale and 
enquiry, no transfer of the under-tenure, 
which by the provisions of the Act or any 
other law for the time being in force is re- 
quired to be registered in the sherista of the 
gamindar or superior tenant,-should, be re- 
cognised unless it has been sgo registered or 
unless sufficient cause for non-registration 
be shown to the satisfaction of the Collector. 
This is a distinct provision of the law that 
notwithstanding the title acquired by transfer, 
it shall -not be recognised for the particular 
purpose contemplated by that section. But 
‘the present suit is not one which comes 
within section 106; and there is no similar 

(4) 12 C. 2t. 

(5) 13 B. L. R. 146 at p. 156; 20 W. R. i 24 W. 
R, 407 (Note). ` A 
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provision in relation to a sale under seo- ` 
tion 108 so that. the contention that the 
present plaintiffs hava no locus standi is not 
one that can properly be applied to the 
circumstances of this case. But itis con- 
tended that there are two decisions of this 
Court by which we are required to hold 
that the plaintiffs. have no locus sitandi. 
No doubt, ib was decided in Patit Sahu v. 
Hart Mahanti (6), that plaintiffs who had 
not registered their names in the landlord’s: 
sherista had no locus stand: for the purposes 
of that suit. But the learned Judges based 
that proposition solely on the case, to which 
I have referred, of Sham Ohand Kundu v. 
Brojo Nath Pal Chowdhury (3), which was a 


‘case that turned upon section 105 of Act X 


of 1859 and not upon section 108, and in . 
which, I have already remarked, the dis- 
tinction between aections 105 and 108, and 
the consequence of those sections have been 
noticed by one ofthe learned Judges who 
was a party to the decision. Whatthe facts 
were which the Courtin Pattt Sahu’s case (6), 


‘accepted as facts for the basis of their deci- 


sion is not clear, bat as far as I can see, 
the learned Judges in that case did not 
base their decision, on the view that the 
decree was obtained by one who was a co- 
sharer, and the language of their judgment 
18 equally consistent with their having sup- 
pused that the landlord, on whose decree the 
sale was obtained, was the sole landlord. If 
he was regarded by them as the sole land- 
lord, then the case is no authoritytfor the 
position with which we have to deal. , If 
they did not so-regard him, then it appears 
to me that they failed to observo the sharp 
distinction drawn bythe legislature 'as also 
the decision of Mr. Justice Wilson in the 
case of Aristo Chuuder Ghose v. Raz Kristo 
Bandyopadhya (4), and of the Fall Bench 
decision in the case of Sham Ohand Kundu v. 
Brojo Nuth Pal Chowdhury (83). The other case, 
to which our attention hus been invited, is 
ey of , Bichitranand Roy v. Behari Tat 
Pandtt (7). That case proceeds upon the 
view that the plaintiff had no locus standi. 
I have already explained my difficulties with 
regard to that proposition, and I cannot 
suppose for a moment that that case intended 
to come to a decision which was opposed to 
the view expressed by the Full Bench or to 
(6) 27 C. 789. o, 
(7) 6 C. I. J. 88, j 
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the actual ‘decision in - Kristo -Ohunder . 
Ghose v. Raj Bandyopadhya (4).-The fact is, 
that the decision in Kristo Oaunder Ghose's 
case (4) is undistinguishable from the pre- 
- gent but for the fact that it proceeded upon 
Act VIII of 1869; whereas in this case we 
are conoarned with Act X of 1859. But that 
is ‘mérely 4 difference of name. The pro- 
visions of the law in the two cases are sub- 


_ stantially the same, and there is no fair’ 


distinction that can be drawn, for the pur- 


poses with which we` are now concerned, . 
between the‘present case and that in Kresto’ 


Ohunder Ghose,v. Raj Bandyoprdhya. (4). 

‘The result, :therefore, is that holding, as 
we must, on the plain words of the Act 
and ` also on authorities to which I have’ 
adverted, that the plaintiffs acquired, a title 
notwithstanding the absence of registration 
and further that ‘all that defendant No. 3 
took was the right, ‘title and interest of 
the judgment-debtor, which at that date 
was - nothing so far as concerns the pro- 
perty now in suit, it necessarily follows 
that the plaintiffs are entitled to the re- 


lief they ask for possession as- against defend- - 


ant-No, 3. 

We must, ngin KA ie ‘aside the wae 
ment of Mr. ‘Justice Brett and of the 
lower appellate Court, and restore the decree 
T the Munsif with costs throughout. ` 

a Appeal allowed. 


Ld 
2 ' 7 ar 
` 





ALLAHABAD HIGH COURT _ 
FULL BENCH, - 
LETTERS: -PATENT AppraL No. 159 or 19.9, 
May 16, 1910. `- 
"Pener :—Sir John Stanley; Kr., Chief 
~ ‘Justice, Mr. Justice Griffin and Mr. 
J astice Tudbail. - 
“WARIS ALI KHAN—Deraxpant— 
, 2 APPELLANT. 
- versus - 
 PARSHOTHAM NARAIN— 
PLAINTive—RasPONDENT. 


` Agra Tenancy Act ({I- of 1901), s. 201 (3) "Shalt 


presume”: meaning of —Presumption rebuttable or 
irrabuttable —Presumption—Construction of statute.” 


senting): — 
The presumption enjoined by section 201 (8) ia not 
conclusive but only & rebuttable presumption. 
Gobind v, Saheb Ram, 81 A. 257;6 A. 


IN DIAN CASES. 


A. L. J. 188; 
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Ina. Oas. 885; Bhawani Singh v. Dilawar Khan, -81 
“A. 358;6 A. L. J. 145; L Ind. Oas. 888; Dil Ras v, 
Udas Ram, 29 A. 148; 4A TT. A. W. N. (1908) 
316, Dhanka v. Umrao Singh, A. W. N. (1907) 48; 
4A LJ. 166; Banwari Lal v. Naidar, 29 A. 159; A. wW. 
N. (1907) 5:44. LJ. 27, ‘approved of. 

Bechan Singh v. Karan Singh, “8G A. 447; A. W.N. 
(1908) 188; 5'A. L. J. 495, not approved. 

Per Stanley, 0. J.—A presumption is a logical 
assumption that a thing is true until disproved. 

If the words of an Act areclear they must be 
followed even though they lead to a manifest 
absurdity. 

The Queen v. Judge of City of London, 10. B. 290, 
Crawford v. WENG, 4"M. I. A. 179, referred to. 

Per Griffin, J.—The effect of geotion 201 (3) of the 
Tenancy Act, isto caston the defendant the burden 
of -disproving the plaintiff’s title.when the latter 


' produces an entry in the Revenue records as evidence 


of his title. If the defendant adduces evidence but 
faila to satisfy the Revenue Oourt that the plaintiff 
has -no title; then under the proviso immediately 
following, the'defendant or any other person is entitled 


“to go to the Civil Court and ask fora declaration that 


the plaintiff has no title. 

Per Tudball, J.—The presumption mentioned in 
clause 8 of section 201 is one whioh is rebuttable only 
in a Civil Court and not in a Revenue Court, 

Bechan Singh v. Karan Singh, 30 A. 447; A. W. N. 
(1908) 186; 6 A. L. J. 495, followed. 

The words “shall presume” in section 201 (3) of 


“Agra Tenancy Act II of 1901, discussed. 


Letters Patent Appeal from the decision of 
Mr. Justice Karamat Husain, dated 21st July, 
1909, in S. A. No. 287 of 1908. 

Mr. Surendranath - Sen, | for the Appellant. 

Mr. Gulsari Lal, for the Respondent. 

Judgment. 

 Tadball, J,—This appeal arises out of a suit 
for profis brought by a recorded co-sharer 
` under section 164 of the Tenancy Act against 
a lumbardar who is appellant before us. 

On second appeal to this Court, the learned 


. Judge, before whom this case came, held that 


on the true construction of clause 3, section 
_ 201, of the Agra Tenancy Act, a Ravenus Court 
had no power to go behind the entry in the 
record-of-rights. In that view he remanded 
the case for trial of the remaining issues. 

. It ia urged before us that the learned Judge 
is in error for the following reasons:. First, 
because the words “shall presume” in the 


above-mentioned clause must be held to mean 


“shall presume until the contrary is proved” 
and the Revenue Court is, therefore, entitled . 
to go into the point. and decide whether or 


-not the plaintiff actually has title and an 
Per Stanley, 0. J, and Griffin, J, (Tudball, J., “dis: - 


appeal will lie from its decision to the 
District Judge under section 177 (e) of the 
Act; “secondly, that the Court ought not to 


_ read the word “conclusively” into clause (3), 


= 
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thirdly, that the same meaning should be 
given to the words “shall presume” in this 
clause as is given to them in section 4 of the 
Indian Evidence Act. In this respect stress 
is laid on the fact that in sections 44 and 57 
of the Revenue Act, III of 1901, the legisla- 
ture has laid down that the entries in the 
record-of-rights are to be presumed to be true 
until the contrary is proved, and in section 
9 of the Tenancy Actit has been clearly laid 
down that certain entries made at the last 
revision of records shall be conclusive proof 
of certain facts. The argument is that if the 
legislature had intended the -presumption 
mentioned in section 201 (3) to be conclusive, 
it wonld have plainly said so. Itis further 
contended that if the Revenue Court cannot 
go behind the entry inthe khewat, certain 
dire calamities will occur, namely, that there 
will be no appeal to the District Judge in 
suits the valuation of which is Rs. 10) or 
under; that the Revenue Court will be bound 
by clerical errors and by fictitious entries, 
such as, the entry ofa Hindu widow’s name 
for consolation, and would have to give 
decrees to persons who clearly had no title at 
all. The whole of the argument for the 
appellant amounts simply to this that clause 
(3) of section 201 merely shifts the burden 
of proof on to the shoulders of the defendant 
“in a suit for profits when he contends that 
the plaintiff has no title., provided that the 
latter proves that he is the recorded owner 
of the share. On the other hand, the conten- 
tion for the respondent is that in cases where 


the plaintiff is the recorded owner of the” 


share which he claims, the Revenus Court 
cannot go behind that record but for the 
purposes of the suit must hold that he has 
title, leaving itto the defendant or some other 
interested party to go to the Civil Court to 
‘establish the fact that the plaintiff has not 
such title. 

On the point before us, there has been a 
conflict of decisions in this Court. In Dil- 
kuar v. Udai Ram (1), Knox, J., held that 
the Revenue Court was entitled to go behind 
the entry in the record-of-rights. 

‘In Dhanka y. Umrao Singh (2), Knox, J., 
adhered to this view but his learned eallearus 
Richards, J., differed from him. On Letters 
Patent Appeal the view of Knox, J., was 


approved by the learned Chief Justice and 
(1) 29 A. 148; 4 A. L. J. 8; A. W. N. (1906) 316. 
(2) A. W. N, (1907) 43, 4 A. L, J. 166. 
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Justice Sir William Burkitt, [Vide Dhanka 
v. Umrao Singh (8).] 


We have been referred on behalf of the 
appellant to the decisions reported in Inayat 
Ali Khan v. Murad Ali “Khan (4) and 
Banwort v. Niaday (5), as opinions more 
or less in favour of his contention, but, in my 
opinion, they are not of any assistance in the 
matter. The opposite view was taken by Mr. 
Justice Karamat Husain in Har Prasad v. 
Syed Muhammad Bakar, Second Appeal No. 152 
of 1907, and by Banerjee and Richards, JJ. 
in Bech Singh v. Karan Singh (6) and in 
Niaz Alt Khanv. Gobind Ram(7)and again by 
Richards and Alston, JJ.,in Mehrban Singh v. 
Umrat Singh(8). Tog neationtordecision tomy. 
mindis what was tLeintention of thelegislatare 
as expressed by the language of the © whole” 
of clause (8) of section 201. I lay emphasis 
on the word “whole,” because, the learned 
Pleader for the appellant took these two 
words shall presume” entirely out of their 
context and argned as to their meaning con- 
tending that as the majority of presumptions 
are rebuttable (a few only being irrebuttable 
where the law distinctly says so), that set 
forth in clause (3) of section 201 must also 
be deemed to be rebuttable even in the Reve- 
nue Court. This method of arriving ab the 
intention of the legislature is, in my opinion, 
utterly incorrect. The language of the whole 
section must receive due consideration and 
also. other portions of the Act which bear 
upon the subject or throw any light upon it. 
Excepting those instances in which the legis-, 
lature has deemed fit to empower a Revenue 
Court to decide questions of title, that Court 
has no jurisdiction in such matters. Under 
section 199 of the Tenancy Act in suits and 
applications filed against a person alleged to 
be the plaintiff’s tenant and in which the 


. defendant pleads proprietary title in himself, 


the Revenue Court has power either to refer 
the defendant to a suit in the Civil Court 
(to be instituted within three months) for 
the determination of the question of title, or 
to determine such question of title itself. In 
the latter case it has been beld, in Bent Pande 


(3) 80 A 68; A. W. N. (1907) 292. 
4 A 27 A. 669. 

(5) 29 A. 158; A. W. N. (1907) 5; 4 A. L J. 27. 
(6) 80 A. 447; A. W. N. (1908) 186; 5 A. L. J. 495. 
(7) 80 A. 450 (note); A. W. N. (1908) 187. 

(8) 8 Ind. Cas. 709. 
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v. Raja Kausal Kishor Parshad. Mal Bahadur 
(9), and in other cases that such dacision of 
the Revenue Court will operate as res judicata 
in.respect of a subsequent suit in a Civil 
Court for determination of the same question. 

In the case of suits under Ohapter XII, 


that is, suits between co-sharers in the samin- 


dari, the legislature has divided them into 
two ‘classes; first, those in which the plaintiff 
is not recorded as’ having proprietary right 
entitling him to sue, and, secondly, those in 
which the plaintiff is recorded as having such 
proprietary right. In the former - case,’ it 
orders the Court to proceed mutatis mutandis 
as directed in-section 199, that is, it gives the 
Revenue Court power io. go into and decide |. 


the question of title ifit deems fit so to do. 


1 take it sucha decision, for the reasons given 
in the above-mentioned case Bent Pande v. 
Raja Kausal Kishor Parshad Mal Bahadur (9), 
would operate aa res judicata in respect of a 
subsequent suit in a Civil Court for determi- 
nation of the same question. The object of 
the legislature in giving these powers to the 
Revenue Court was to avoid the multiplicity 
of suits which used to occur under the Rent 


Act of 1831. Butin the latter case, that is, , 
where the plaintiff is- recorded as having such ` 


proprietary right, the legislature has not 
deemed it.necessary or fit to give the Revenue 
Court the power to proceed mutatis mutandis 


as directed in section 199, On the contrary, ` 


it has enacted clause (3) of section 201 where? 
‘init has laid down that if the plaintiff is 
recorded as having such proprietary right, 
the Court shall presume that he has it, but 

nothing | in this sub-section shall affect the 
right of “any person” to establish by suit in 
- the Civil Court that the “plaintiff” has not 
such proprietary right. The plain meaning 
of this sub-section (3) seems to my mind to be 
that the Revenue Court itself shall’ not go 
into the question of title, that it shall take it 
for granted, for the purposes of the suit before 
it, that the plaintiff has title, leaving it to 


‘any person interested in disputing that title 


to go to’ the Civil Court and ‘establish the 
contrary. This provision in clause (3) is 
obviously in contradistinction of clauses (1) 
and (2) of the section. ` In the latter, where 


the plaintiff is not recorded, the Revenue Court. ` 


may -go behind the record into the question 
of title and pass a decision which is final and 


binding on the parties. If the law allowed 16, 


l (8) 29 A. 160; 4 A. L. J. 53; A. W. N.(1907), 6. 


~ 
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4 the same Court: would be equally capable of 
- deciding finally the question of title where 


the plaintiff’s name is recorded in the khewat. 


, The mere ‘entry of the name in the shewat 


does not injuriously affect the intelligence 
and legal knowledge of an Assistant Collector 


.and it is dificult to understand why, if the 


legislature intended that the Revenue Court 
should be able to go behind the entry in this 
case, it should not have allowed it to pass an 
equally final and binding decision. It obviously 
had some reason for not giving the Revenue 


Oourt’s decision the finality which is secured 


by clause (1) of the section and that reason 
was clearly that it did not intend the Court 
„to go behind the record in the khewat, leaving 
“the question of title tobe decided by a sepa- 
rate suit in the Civil Court. The suit con- 
templated in the proviso to clause (3) is one 
to be brought “against the plaintif.” If the 
Revenue Court could go behind the khewat in 
the case contemplated in this clause. its 
decision could not be final and binding on 
either party, because, the legislature has not 
empowered ib to pass such a decision. On the 
contrary it has enacted the proviso to clause 
(3). allowing a Civil suit to be brought against 
the plaintiff. It seems to me absurd that 
the same Court in the one set of conditions 
should be able to pass a final and binding 
decision but not be able to do so in the other 
set of conditions. To allow the plaintiff and 
defendant to challenge Revenue Courts’ de-, 
cisions in'the Civil Courts would be an unneces- 


‘sary multiplication of litigation, which the 


framers of the Actclearly desired to prevent. 


‘On the other hand, one can understand why 


the legislature dllowed the defendant to go 
to the Civil Court when it directed the Reve- 
nue Court not to go behind the khewat. 
In one case it has allowed the plaintiff to 
demonstrate the errors of the khewaf in the 
Revenue Court. In the other case it has al- 
lowed the .defendent an opportunity of de- 
monstrating the error but in the Civil Court, 
and notin the Revenue Court. It is unneces- 
sary for me to discuss the motive which caused 
the legislature to adopt a different course in, 
the latter case, though it is easily intelligible 
with the correc. 


- Jt is argued that even where the plaintiff 
loses, after’ a full trial on evidence under 
clause (3), he may bring a Civil suit and 
raise the question again, because, the Revenue 
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‘Court’s decision is not- -final and. þinding. to aia the evene Court's decision. -But . 
This would clearly be’ an unnecessary if the Court can go'into the question and 
~ multiplication of. suits, as I have already either party. can . subsequently go..to the > 
- pointed out. - ; Civil Court to litigate the matter there 
It is next. urged that if the presumption is afresh; it purely was absurd to inform only. ` 
conclusive, so far as the Revenue Court is ’ the defendant, and persons other than the ` 
concerned, that, Court might have to pass-a plaintiff that they might resort to that Court. 
: decree which it “knew” .to be wrong.Itis The proviso would surely have enabled. all. 
difficult to-see how a Court could know its © parties to go to the ae Court, granting: 
.- decision to be wrong, when’ it could not take that ‘ghall- presume ° ordinarily: bas the 
evidence to rebut the presumption. It could - Meaning ascribed to it in the Evidence Act. w~ 
only know its decision to be wrong ifit took “The context, the scope, and the policy of the - 
into consideration facts notin evidence before Act show clearly to me that in the present 
it, which it is forbidden by law to do. u, Cage they. are qualified by the proviso. 
It is farther contended that the words - As tothe dire calamities, which have bees 
“shall prescme” bear the same meaning as held up asthe probable ‘and possible results 
they bear under section 4 of the Indian Evi- of holding that the Revenue Court is bound. 
dence Act and that there is no grave-reason by the khewat, all that itis necessary to- say > 
` for interpreting these - words as‘ equivalent, . ‘is that we are not concerned with ihem. They >: 
to “shall conclusively presume. ” In the first are matters: for the “consideration of thè + 
- place; the meaning of shall presume” in the legislature; we are concerned only. with the, 
‘Evidence. Act.is given to those. words for the intention of the latter as. shown by the plain 
purposes of that Act alone. In the Revenue language of the section and reading clause (3). 
‘Act, ITI of 1901, sections 44,57 and 84, wher- . of section 201 as a whole, there i is no .doubt 
‘ever the words. “shall” presume” are used “in my mind that the intertion was that the 
`~ , the legislature added, the words. “until the -Revenue Court should not 80. goedd the . 
. contrary is proved.” The same is the caseʻin entry in the khewat.- < ~ nen 
section 108 of the Tenancy Act,- It ig: rather As for clerical érrors in ihe Ban ‘they | 
significant that -in -seotién 201 (8) these can be amended at any time by the Collector, 
“words were not added but that a proviso. was and presumably the Revenue Court trying 
added, showing that the defendant or any the'snit would allow a reasonable adjourn- 
interested party could go to the Civil Court-. ment to enable the defendant to get the 
and. rebut the: presumption : ordered by the -@lerical error amended before. it tried the- `. 
clause to be made in, favour of the -plaintiff, suit; and if by that amendnient the plain- 
© One cannot also lose sight of the fact that the tifffs name were removed from the’ aed 
‘Evidence Act andthe Tenancy Act were pass- the snit would fall under clause (1). z 
-ed by two distinct and separate legislative seotion 201, and the Revenue Court a | 
bodies. No doubt in section 9 of the Tenancy, then:gointo the- question of title. To allow - 
Act ib has laid down that certain entries'as to the defendant to secure from the. Collector 
_ permanent and fixed-rate tenures are con- < an amendment of the khewat, under powers 
‘elusive proof but these entries.are conclusive granted to him by the Revenue Act, cannot . 
proof for ali Courts, and not for ue Revenue ` ~.inany way amount to the Court, seized of 
. Courts alone.’ the suit, going behind the khewat. This to 
Furthermore, if to the words “shall pre- me-appears to be -a Sameh far fetched 
_» sume” must.be added the words “until -the contention. 
4 „Contrary i is proved,” the whole of clause (8) . Ab for the Hindu ages whose- name is’ 
“is mere surplusage, for that presumption recorded for-consolation, the Revenue author- 
i already exists by reason of sections -44 and ities, Lam sure, want none of her. They seek“. 
‘57 of the. Revenue Act, IIT. of 1901. The to secure the absolute- correctness of the’ | - 
wording of the proviso shows that the legisla- Revenue records.~ Orders for mutation ‘are ” 
, tare contemplated thedefendant or some other -basged primarily on actual possession: If a 
‘ interested party, -other than the plaintiff, Hindu widow were to ask a Revenue. Court, 
‘going to the Civil Court to-establish that the ` acting under the. Revenue Act, to record her- 
- plaintiff has not the right. It clearly did not name, openly admitting that she had no title 
; contemplate the plaintiff one to.that Court . and no possession, that Court; I take it, would 
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rightly refuse her request. Those, “who have 
` her name recorded for consolation, usually do 
not openly state thetrue facts, and if they are 
privy to a wrong entry being made, the fault 
is theirs and they must.takethe consequénce. 
It is open, moreover, to any co-sharer or 
lamburdar to call attention- to the errors in 
the khewatand to secure amendments there- 
of, and the legislature has attempted to force 
persons having title and possession.to .bring 
. bout the recording of theirnamesin therecord. 
[Vide section 34 (5) of the Revenne-Act. | 


__ One of-the chief objects of the Revenue Act is 


to secure accurate and full records of all 
rights in lands from which the Government 
draws so great a portion of its revenue. It is 
unnecessary for me to labour the question 
any more. |here are other good grounds for 
holding the view which I take. They are to 
be found in the well-reasoned judgments of 
Banerjiand Richards, JJ.,in Bechan Singh 


‘vy. Karan Singh (6) and I need not repent - 
them but | must point out that Banerji, J., has. 


explained that the present question was not 
discussed or argued in the case of Banwari v. 
Niadar (5), and moreover in that case the learn- 
ed Judges do not express any opinion as to 
the- Court in which the presumption may 


be rebutted. The decision therein is clearly 


“not an opinion in favour of the opposite view. 
I regret having to-differ from my learned 
colleagues but it seems to me clear that the 
presumption -mentioned in clause (8) of 
section 201 is one which is rebuttable only 
ma Orvil Oourt and not ina Revenue -Oourt. 
I. would, therefore, dismiss the appeal. ; 
Stanley, C, J.—I am unable to agree in the 
judgment which has just been pro- 
nounced. . The suit was one for a share of 
profits under section 164 of the Agra 
Tenancy Act. The defendant traversed 
the title of the plaintiff and an issue was 
framed upon this plea The Assistant 
Collector came to the conclusion upon the 
' evidence that the plaintiff had no title and, 
therefore, dismissed his suit. Upon appeal 
the learned District Judge confirmed the 


decision. of the Assistant Oollector finding ' 


that the plaintif had no title to the property 
in respect of which he claimed a share of the 
profits. 

A second appeal was relai and the 
claim was decreed on the ground that the 
Revenue Oourt had no power to go into the 
merits of the oase but was ‘bound to. accept 
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the fact that the plaintiff was a recorded 
sharer as conclusive proof ‘establishing his 
title. 

This appeal under the Letters Patent was 
then preferred, and owing to the difference 


of opinion amongst the Judges as to the true 
, meaning of section 201 of the Agra Tenancy 


Act, a Full Bench was nominated by me to 
try the appeal. 

The question has assumed importance only 
from the fact that there are -conflicting 
Tt is 
a matter, as it appears to me, of no great 
im portance whether or not the presumption 
in the’ section is deemed to be a conclusive 
‘and irrebuttable presumption. 

Section 164 gives the right of suit to a 
co-sharer and section 221 provides the pro- 
cedure which the Revenue Court is to adopt 
in dealing with suits under Chapter XI (in 
Section 
201 divides plaintiff's claiming a share of 
profits into two classes. First, those who are 
not recorded as having proprietary- rights 
entitling them to institute a suit; and, secondly, 
plaintiffs who are recorded as having such 
proprietary rights. In the case of the first class, 
the Court is empowered either to try the 
suit itself or to refer it to a Civil Court for 
trial; but in cases in which the plaintiffs are 
the recorded owners, the Revenue Court is 
the Oourt to hear and determine the suit. 

“ The contention on behalf of the respondent 
is that if a plaintiff is recorded asa co-sharer, 
the Revenue Court must on proof of this pass 
a decree in his favour and is not entitled to 
admit any rebutting evidence to show that 
the plaintiff has not any proprietary right. 
Now in the first place, I may observe that if 
the legislature intended that the presumption 
should be irrebuttable or conclusive nothing 
would have been simpler than to express 
its intention by inserting between the 
word ‘shall’ and the word ‘presume’ the 
word ‘conclusively’. In section 9 of the Act 
we find, where proof is to be deemed 
conclusive, -that the legislature uses the 
words ‘‘conclusive proof.” The word “pre- 
sume” is well-known among lawyers. A 
presumption isa logical assumption that a 


‘ thing is true until disproved. We have 
‘different kinds of presumptions defined in the 


Hvidence ‘Act, the definition as given is by the 
words of the Act confined to the Act itself, but 
the-Hvidence Act is an Aot of general applica. 


i4 
WARIS ALI KHAN tv. PARSHOTHAM NARAIN. 


tion; it is a codification of the laws of evidence 
intended to guide Courts and, no doubt, the 
framers of the Rent Act were fully aware of 
the meaning attributed by it to the word 
“presume”, Section 4 of the Evidence Act rans 
as follows: ‘Whenever it is provided by this 


Act that the Court may presume a fact, it. 


may either regard such fact as proved, unless 
and untilitis disproved, or may call forproof 
of it. Whenever itis directed by this Act 
that the Court shall presume a fact, it shall 
regard such fact as proved, unless and until it 
is disproved. When one fact is declared by 
this Act, to be conclusive proof of another, the 
Court shall, on proof of the onefact, regard the 
other as proved, and shall not allow evidence 
to be given for the purpose of disproving it.” 
Thisis not a definition contained in an Act 
merely but it is the ordinary definition 
attributed to the word ‘presume’ by lawyers 
and text-writers. Now in the words of Lord 
Esher. “If the words of an Act are clear, yon 
must follow them even though they lead to a 
manifest absurdity” [The Queen v. Judge 
of Oity of London Cowré(10)]. Lord Brougham 
on the same subject in Orawford v. Spooner 
(11) thus observes:— We cannot fish ont 
what possibly may have been the intention of 
the legislature. We ‘cannot aid the legis- 
lature’s defective phrasing of the statute; 
we cannot add, and mend, and by con- 
struction, make up deficiencies which are 
left there. If the legislature did intend 
that which it has not expressed clearly; much 
more, if the legislature intended something 
very different; if the legislature intended 
something pretty nearly the opposite of what 
is said, ibis not for Judges to invent some- 
thing which they do not meet with-in the 
words of the text (aiding their construc- 
tion of the text always, of course, by the 
context); it is not for them so to supply a 
meaning, for, in reality, it would be supplying 
. it: the true way in these cases is, to take 
the words as the legislature huve given 
them, and to take the meaning which 
the words given naturally imply, unless 
where the construction of those words is, 
either by the preamble or by the context of 
the words in question, controlled or altered; 
and, therefore, if any other meaning was 
intended than that which the words purport 
- plainly to import, then let another Act 


(10) (1892) 1 Q. B. 290. 
(11) 4 M. I A. 179. 
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supply that meaning, and supply the defect 
in the previous Act.” 

We have then to see whether the natural 
construction of the words ‘shall presume” is 
by the context controlled or altered and 
whether or not any other meaning is intend- 
ed than that which the words purport clearly 
to import. The argument on behalf of the 
respondent is that the latter portior of the 
sub-section in which these words appear 850 
qualifies them as in effect to render necessary 
the interpolation of the word “conclusively” 
so that the sub-section will run as 
follows:— If the plaintiff is recorded as-hav- 
ing Such proprietary right the Court shall 
conclusively presume that he has it.” The 
words following are as follows: — “But 
nothing in this sub-section shall affect the 
right of any person fo establish by suit in 
the Civil Oourt that the plaintiff has. not 
such proprietary right.” A right to bring a 
suit in the Revenue Court for a share of 
profits by a co-sharer is, as I have said, given 
by section 164 of the Act which is incladed 
in Chapter XI; section 201 provides for the’ 
procedure to be adopted in suits under that 
Chapter. It deals, as I have said, with cases, 
in which the plaintiff is not recorded as 
having the proprietary right entitling him 
to institute the suit and the defendant 
pleads that he has not such proprietary 
right and cases in which the plaintiff 
is recorded as having such proprietary 
right. In the first mentioned class of cases, 
the procedure is laid down in section 199 and 
enables the Court either to require the 
defendant to institute a suit in the Civil 
Court for determination of the question of 
title, or determine the question of title itself. 
In the case of a suit by a plaintiff, who is 
recorded as proprietor, the option is not given 
to the Court of requiring the institution of a 
suit in the Civil Court. The Court is in this ` 
case bound to try the suit itself. No reasons 
are assigned by the legislature for giving 
the Oourt power in the one case to have the 
suit heard in the Civil Oourt and notin the 
other. But if it is open to me to suggest a 
reason, it may be that the legislature consider- 
ed that when a plaintiff is the recorded pro- 
prietor, the Court, which has the control of the 
record, title and the registers, is in a better 
position to investigate the claim of a person 
who is recorded than the QOivil Court. All 
changes or transactions affecting the register, 
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prescribad by section 32 of the and Revenue 
Act’ of 1901, are necassarily made by the 
Revenue officers. - 

The ground on which it ia contended that 
the record is conclusive proof in the case of a 
recorded proprietor, is based, as I have said, 
solely on the proviso to the sub- section. This 
sub-section appears -to me in no way to 
countenance such a drastic construction of 
the word “presume.” -It appears to me that 
the legislature having declared that there 
should be a presumption in favour of the 
recorded proprietor, introduced the Proviso 
so that it should be clearly understood that 
the presumption should not, in any way, 


affect the right of any person to establish by 


suitin a Civil Court that the plaintiff has not 
the proprietary right which he claims; the 
sub-section is merely in a paraphrased form 
a-repetition of sections 44 and 57 of the Re- 
venue Act, an Act which was passed at the 
‘ame time as the Rent Act. Section 57-of that 
Act-provides that “All entries in the record-of- 
rights, prepared in accordance with the 
provisions of this Chapter, shall be presumed 
to be true until ‘the contrary is proved but 
no such entry shall affect the right of any 
person to claim and establish in ‘the 
Civil Oourt any interest in land which 
requires to be recorded in the registers, 
prescribed by clauses (a) to (d) of section 
32°. The wording of this sectionis practically 
the same as that of section 44. Under the 
Revenue Act, 
are prima facie evidence and it seems to me 
that the legislature in enacting sub-section 3 
of section 201 merely accepted the presump- 
tion directed to be applied in the Revenue 
Act.. 

Bat it is said thatinview of the provisions, 
to which I have referred, of the Revenue Act 
if this, be the true construction of sub-section 


3 of section 201 of the Rent Act, this last 


mentioned section is superfluous. This 
argument seems to me to have no foree. The 
one Act deals with the law relating to land 


revenue, the other deals with the law relat- 


ing to agricultural matters. It was obviously 
desirable to provide for the presumption in 
question in section 201 so that the Act should 


be self-contained, and there should be no’ 


necessity to have recourse to the Revenue 
Act for the purpose of discovering the rule of 
presumption therein presoribed, The language 
of the proviso in sections 44 and 57 of the 
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Revenue Act is practically the same as that 
of the proviso to sub-section (3) of section 
201-of the Rent Aot., 

It is farther said that unless theexpression 

“shall presume” is interpreted as “shall 
irrebuttably or conclusively presume” and 
the suit is decided against the recorded pro- 
prietor, no appeal is given to him by the 
proviso but I am unable to attach any weight 
to this as the proviso patently was, in my 
opinion, only meant to apply to a case in 
which the plaintiff is successfal in his suit 
by force of the presumption created in his 
favour. If he is defeated in his anit, he has the 
right of appeal which is given by section 177. 
Tt will be observed too that the provisc does 
not apply merely to the defendant but is, as 
I have said, quite general. It merely aims at 
safeguarding the interest of any person who 
may have title to the property. 

The same observation is applicable also to 
sections 44 and section 57 of the Revenue Act. 
The presumption thereby created is created 
without prejudice to the right of any person 
to establish his title in the Oivil “Court. It 
seems to me that it would be doing violence 
to the language of the sub-sectionto interpret 
the expressions ‘shall presume” as meaning 
“shall conclusively presume.” If such a con- 
struction were accepted, the Revenue Court 
would, in the case of suite by a recorded pro- 
prietor for a share of profits, be deprived of 
its judicial functions and be only so much 
machinery for recording decrees without 


| investigating the merits of the case. On pro- 


duction of the record showing the plaintiff to 
be a proprietor, i6 would be bound to pass a 
decree in his favour and this too notwithstand- 
ing the fact that entries in the annual 


. registers are hereby presumed to be true until 


disproved. It may be, to take examples, that 
a person may have fraudulently or wrongfully 
procured the entry of his name as proprietor, 
or a name may have been wrongly inserted 
by- mistake and yet a person so recorded 
would be entitled to a decree for a share of 
profits and the Court would be powerless to 
enquire into and examine as tothe true state 
of facts. Then if such a recorded co-sharer did 
so obtain a decree for profits, the Civil Court 
could not interfere with the decree inasmuch 
as the right to sue for profits is within the 


- extlusive jurisdiction of the Revenue Court. 


No doubt, any person aggrieved by such a 
decree can sue in the Oivil Court and chtain 


f 


~ 


"we 
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& declaration of his title but there is mo 
provision whereby the Civil Court can reverse 
the decision of the Revenue Court i ina, suit 
-for: profits. It is difficult to discover any good, 
reason why the. legislature should withhold 
from the Revenue Court thepower of deciding 
oh its meérite a suibin which: the plaintiff is 
récorded as proprietor, while it confers the 
power of doing so when the plaintiff is “not & 
recorded proprietor., _ | 


~ 


‘I now desire to refer to the authorities 


p bearing „upon this question. The first .case 


“upon” the ‘subject ‘came before my brother | 
Knox in Dil Kuur v, Udai Ram -(1)., In 


INDIAN. Oar ËS, 


~~ 


The next case is that of Dhaka v.: 
“Singh. (2). In that case my brother Richardsa, 
dissenting from the view of my. brother Kaos: 
held that a Revenue Court is bound to act. 
upon the presumption created by clause (8) > 


_ of section 201, subject only to the result `of 
- 8 suit ins Civil Court. An appeal under the 
was preferred against the - : 


Letters Patent 


`- [1910 . 


Mo 


decision of the senior Judge in this. case. and ~ 


it came before. my late. colleague Sir William 
Burkitt and myself. We considered . care- 
fully the question as also the judgments of 
the learned Judges who differed on it: and 
came to the conclusion that the presumption 


~ 


Umrao - 


that case he held that the ‘presumption enjoined ` - enjoined by section 2011 is not conclusive or.) . 


` by- clause (3) of section 201 of. the Agra 
Tenancy Act, is not ‘conclusive even-in a: 
“Revenue Court, but may be rebutted, as- for 
instance; - by evidence showing that the 
plaintiff bad - not been in” possegsiun of the 
property ‘in respect of which’ profits are 


` claimed for more than 12 years before suit; 


and the defendants ‘have openly. denied the 
plaintiff’s title for more than that period, In 
that case my, brother Knox | gives his reasons 
for accepting this view. He refered to the 
case of Niaz Ali Khan v. Gobind Ram (7), 
which was at that .time unreported and 
which was ‘evidently cited in argument and 


Observed of the décision in it-as follows :— . 


“| take the decision of the Court to go no 
further than to say that the lower appellaté 
‘Court was right in -presuming upon the 


“ record that the plaintiff had a proprietary 


“right. ‘In other’ words, the fact was -recorded 
‘as proved, because it had ‘not. been disproved.” 
The judgment in question -is reported in a 
fodt-note to the case of Bechan Singh v. Kåran 
` Singh (6), I shall quote it in-eætenso. “This 
wasasuit for profits by a person- who is 
-recorded as. having the proprietary right 


entitling him to claim profits. Under Sub- 


section (3) of section 201 of the Tezancy Act. 
6f 1901, the Court shall presume that such a 
person bias a proprietary right. Thedefendant 
is competent to sue in a Civil Court under. 
- the proviso to that sub-section to establish 
‘that the plaintiff has not the proprietary 
“right claimed by him. The Court below was, 


~ therefore, right in remanding the case to the 


Court of first instance, and we dismiss this- 
appeal with costs.” “Ib will be observed from . 
a perusal of this judgment that the Court 
did not-‘define the moaning of, “shall pre= 


ni a wad 


gume,- 


irrebuttable. 


The consideration of section 201 came Geter 
my brothers Banerjiand Aikman jJJ.,inthecase 


of Bunwart Lal v. Neadar (5). In that case 
the plaintiffs, -who. were recorded co-sharers, 
‘sued. another 
- defendant. pleaded that the plaintiffs or their 
_ predecessors-in-title had not received profits - 
within 12 years-.preceding the. institution of ` 
the. suit, and that the suit was ‘time-barred. 
It was held that it was not for the plaintiffs 


to prove by evidence ofreceipt of profits within . 


-12 years that the right subsisted, and that 
section 201 of the Agra Tenancy Act raised 
a presumption in their favour. The learned . 
. Judges. in their jadgment say. :— “We gather 


-from the record that the plaintiffs are record- 4 
ed co-sharers, Consequently the presumption ` 


referred, to-in the section arises in their 


‘favour, and it was not for them to’ prove, by - 
` evidence of receipt of profits within 12 years, 


` that the right subsisted. It was for- the 
defendant to rebut the presumption which 
the law raised in the plaintiffs’ favour.” If 
the presumption was irrebuttable, it is obvious 


that the language here used is erroneous and | 


--misleading. Upto this date then we bave“ 


the decisions of Knox and Burkitt, JJ., and. 
. myself supported by the views of Basen: and 
Aikman, JJ., expresséd in the case to which 


I haye- just referred, in favour of the view that 


the presumption enjoined by section’ 201 is_ 


not conclusive and as against these we have 
- the dissenting opinion of my brother Richards. 

The matter, however, was not allowed “to. 
rest here, The point came up before my 
- brothers Banerji and Richards in the case of 


-Bechan Singh v. Karan Singh (6). They __ 


dissented from~- the decision in- Dslkuar 
v. Udat Ram.(1}, Banerjee, J., referring to the 


a 
~ 
+ 


co-sharer for . profits. The « « 


+ 
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judgment, delivered “by himself and iad 
J, in Banwari Lal v. Niadar (5), observed in 


~ 


regard to the words; “It was for the defendant ` 


to rebut-the presumption the law raised in 
- the plaintiff's favour” that this was an obiter 
déctum and he further said:—. However, it 
-was erroneous.” The appeal of Gobind v. 
Saheb Ram (12) was laid before Knox, Aikman 
and Griffin, JJ., with a view to having a final 
decision on the question, Whati isthe meaning 
in the-section of the ‘words ‘shall presume’ 
was not decided but the effect of the judgment 


in that case is; in my opinion, to conclude - 


the question before us. In that case, the 
plaintiff had obtained in 1901 certain shares 
in immovable . property under a decree from 
the Munsif of Hathras. She applied for entry 
` of her name ‘in the revenue’ papers but owing. 
to some error her name was recorded in 
respect of a larger share than she had obtained 


under the decree. She sned the defendants 
for profits calculated on the share as entered: 


+ 


in the revenue papers. The defendants pleaded” 


that the plaintiff was only entitled to profits 
`. in proportion to the share. decreed in her 
favour and not as entered in the khewat. The 
Court of first instance decreed'the claim for 
profits ‘in her favour in proportion to her 
- recorded share. 


The lower appéliate Court. 


modified:thé decree holding that the plain- . 


tiff was entitled to profits proportionate to 
the share she had got under the Civil Court 
decree. The plaintiffs then appedled to ‘the 
High Court and it was held that when a 
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allow evidence to be given even of a decree 
by the Oivil Court so as to rebut the presump- 
tion. If itis open to the Revenue Court to 
admit,a-decree in evidence as proof of title 


. andto rebut the plaintiff’s claim, the presump- 


tion cannot be deemed to be irrebuttable. If 
a decree is admitted in evidence, there must 
necessarily also be evidence as to the indentity 
ofthe partiesto it. This is wholly inconsistent 
with the motive that the words “shall presume” 
mean — ‘shall conclusively presume.’ The 
decisionof the Full Bench in the cases, to 
which I have lastly referred, logically, 1 


think, establishes that the presumption is not a 


- it but .otherwise will be irrebuttable. 


conclusiveor irrebuttable presumption. Other- 
wise we ‘shall be introducing into our legal 
vocabulary a hybrid presumption, a pre- 
sumption which will be rebuttable by proof 
of a decree of a Civil Court inconsistent with 
The 
argument of Mr. Surendra Nath Sen was 
precise, clear and cogent and it carried to my 
mind conviction. Tam still of opinion that 
the earlier decisions, to which I have referred, 
are correct and I would, therefore, allow this 
appeal.:-~ ` 

Griffin, JI have little to add to what has 
fallen froni the learned Chief Justice. The 
Agra Tenancy Act contains no definition of 
the expression ‘shall presume.” . The words 
should be understood in the sense they are 
defined in the Evidence Act and as they are 
ordinarily understood. By doing 80, we shall 


-give to the entries in the record-of-rights the 


Civil. Court of competent jurisdiction has. ` 


decided a claim to property, and this has been 


probative value assigned to them by sections 44: 


“and 57 of. the Revenue Act. With the words 


followed by a wrong entry in the revenue - 


papers, in a subsequent suit for profits the 
claim must be in proportion to the share 
obtained under the Civil Court decree not- 
withstanding the presumption | 
by section 201 of the Agra Tenancy Act. 

In Bhawans- Singh v. Dilawar Khan (18), 
a like question-was similarly decided by the 


same Bench. The Judges who decided- these 


Cages- -did rot think it necessary to interpret the 
words. “shall presume” in the sub-section but’. 
they held that the presumption enjoined by 


enjoined ` 


-it was rebuttable by proof of a -Civil Court - 


‘decree inconsistent with it. Now it appears to 
“me that if- the presumption, enjoined ‘in 


section 201 is an irrebuttable presumption, it. 


“shall presume” so understood, the effect of sec- 
tion 201/ of the Tenancy Act is to cast on the 
defendant the burden of disproving the plain- 
tiff’s title when the latter produces an entry 


‘in the Revenue records as evidence of his 


title. If the defendant adduces evidence but 
fails to-satisfy the Revenue Court that the 
plaintiff -has no title, then under the proviso 


‘immediately following, the defendant or any 


- Would not be open to the Revenue Court to : 


(12) 81 A257; G'A. L. J. 198; 1 Ind. Oas. "885. 
(18) 81 A. 258; 6 A. Ta: 146; 1 Ind. Cas, 886. 


pi 


other person is entitled to go to the Civil 
Court and ask for a declaration that the 
plaintiff hasno title. The first clause of sec- o 
tion 201 provides that the Revenue Court may 


“jnquireinto a question of title in a case where 


the plaintiffis not recordedas having a pro- 
prietary right entitling him to institute the 
suit under Chapter IT of the Tenancy Act. 
Clause (3) is silent on this point.” lt is, 
therefore, contended that the Revenue Court 


pd 
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‘has no jurisdiction to enquire into disputes 
when the plaintiff is recorded as having title. 

This argument, in my opinion, begs the ques- 
tion. If the words shall presume” are 
understood, as defined in the Evidence Act; 
it necexsarily follows that the Court has 
power to decide upon evidence produced before 
it the question whether the plaintiff has or 
has not the title recorded in the revenue 
papers. The interpretation, 1 would put on. 
section 201. is intelligible in itself and is not 
repugnant to the context or to common sense. 

This being the case a Court of law should not, 

in my opinion, go further and speculate as to 
the intention of the legislature, or seek for 
another interpretation in the light of ad- 
ministrative expediency. I would, therefore, 
concur in the order proposed by the learned 
Chief Justice. 

By tag Coort.—The order of the Court is 
that the appeal be allowed, thedecree of the 
learned Judge of this Court set aside, and the 
decree of the lower appellate Court restored 
with costs in all Courts, save and except the 
costs of this appeal. The parties in view of 
the conflict of authority will abide their own 
costs of this appeal. eo 

Appeal allowed.. 


(a. c. 12 P. R. Cr. 1910, 18 P.W. R. Or. 1910.) 
PUNJAB CHIEF COURT. 
CromnaL Cane No. 759 or 1909. 
February 2, 1910. 

Present:—Sir Arthur Reid, Kt., Chief Judge, 

` and Mr. Justice Rattigan. 
GANESHA. SINGH —ComPLatwant— 
PETITIONER 
TONSUS 
KARM DIN AND ieee ere 
RESPONDENTS. 

Workman's Breach of Contract Act (XIL of 1859); as. 
1 and 7—Criminal Procedure Oode (Act V of 1808)— 
Jurisdiction. 

Proceedings tuder Act XII of 1859 can be institut- 
ed either in the Oourt of the Magistrate within the 
limits of whose local jurisdiction the defendaut resides 
or in a Court within whose local limits the refusal to 
perform the contract has en place and not where 
“the contract has been actually made and money 
received 
| Mana Lal v. Nahia, 17 P. B. 1896 Or. and G egory 
v. Vadahas:, 10 M. 21, followed and approved. 

Lal Mohan Ohowbey v. Hari Oharan Das Bairagi, 25 
C. 687;Crown v. Taksi Nukayya, 24 M. 660, In re 
‘ Anusoory Sanyasi, 28 M.37;2 Or. L J. 149 (F. B.); 
gn re Ram Sarup Bhakat, 4 OWN, 253, distinguished. 
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Case reported by Q. Q. Henriques, Esquire, 
District Magistrate, Jhang. 


Facts.—The material facts of the case 
and the grounds on which the proceedings 
were forwarded for revision are fully given 
in the following report ot the Sessions Judge; 

“The accused took some money in advance 
from the complainant, firat of all in the 
Jhang and then in the Shahpur District and 
undertook to perform some work under him.» 
They, however, left the work, which was to 
be carried at in the Jhelum District, without 
completion and without paying the balance 
due from them + 

“The accused, on trial by Lala Maya Ram, 
exercising the powers of a Magistrate of the 
lst Olass, in the Jhang District, were dis- 
charged by order dated 3lst May 1909.” 

“No offence has been committed until the 
Magistrale has passed an order under Act 
XIL of 1859, directing work to be done or 
re-payment to be made. I think it is clear 
that jurisdiction clearly lies within the Dis- 
trict in which the contract was made in the 
case of Lal Mohan OChowbey v. Hari Oharan 
Das Bairagi (1). The matter to be re- 
ferred to Chief Court for revision under sec- 
tion 438, Criminal Procedure Code.” 

Bakshi Tek Ohand, for the Complainant. 

Messrs. Shah Nawaz and Muhammad Shafi, 
for the Accused. 


Order.—The facts as stated in the 
order of refarence are as follows:—The pro- 
ceedings are under Act XIII of 1859, and 
wore taken in the Court of a Magistrate of 
the lst class in the Jhang. District, against 
the accused, who were workmen employed by 
the complainant. The order proceeds .— The 
accused took some money in advance from 
the complainant, first of all in the Jhang 
and then inthe Shahpur District, and under- 
took to perform some work under him. They, 
however, left the work which was to be carried ` 
in the Jhelum District without completion 
and without paying the balance due from 
It is admitted that the contract bet- 
ween the parties was made at Maghiana, in 
the Jhang District, that the respondents (the 
workmen) are residents of the Jhelum District 
and that the refasal to perform the contract 
(whether such refusal was justifiable or 
wrongful) took place in the latter district. 

+ The complaint was filed in the Court of 

(1) 25 O. 687, 
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the Magistrate, lst Olass, Jhang District, 
and the Magistrate apparently took action 


undér section 1 of Act XLII of 1859. The, 


“accused” persons duly appeared before him, 
and pleaded that his jurisdiction did not 
extend over them as they were residents of 
another district and their refusal to perform 
their contract took place in the latter district. 
The Magistrate aecepted this contention and dis- 
charged the respondents. The District Magis- 
trate is of opinion that this order 18 erroneous 
on theground that “no offence has been 
committed until the Magistrate has passed 
an order under Act All of 1859, directing 
work to be done or re- payment to be made,” 
and in support of his opinion he relies on 
Hi Mohan COhowbey v. Hari Oharun Das Bairagi 
(1). > 

Lt has been held by this Court in Mana 
Lal v. Nakta (2); that proceedings under the 
Act can be instituted either in the Oourt of 
the Magistrate within the limits of whose 
local jurisdiction the defendants reside or in 
a Court within whose local limits the refusal 
to perform- the contract has taken place. We 
entirely agree with this pronouncement of 
the law and also with the observations of the 
learned-Judge that the legislature clearly did 
notintend that an employer should be com- 
pelled to run about after his defaulting 
employee and take action against him only 


in such place as he might at the moment 


happen to be. But we see no reason for 
further extending the- privilege given to the 
employer of changing his venne.. 
ably the place where he is doing his work 
is a place not inconvenient to bim and we 
‘think that his convenience 18 sufficiently 


secured when he is given the option of tak- - 


ing proceedings agninst his workmen not only 
in the district wherein they may be residing 
but also in the district in which the refusal 
‘to -carry out‘ their engagements may have 
occurred. Proceedings under’ Act XIII of 
1859, are of a criminal nature and in the 


ordinary course the trial of a complainant un- 


der that Act should take place in the district 
where the offence occurred (section 177, 
Criminal Procedure Code) while concurring, 
‘as sbove observed, in the proposition that 
the complaint can be inquired into also within 
the district in which the defendants are re- 
siding, we do not. feel justified in going 


farther and in holding that the Couzts of 
(2) 17 P. R. 1806 Or. | 
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Magistrates in whose districts the contract 
was made, are also empowered to act under 
Act XLT. of 1859. The ruling of the Madras 
High Court in Gregory v. Vadakasik Kangani 
(3), is here directly in point and is in favour 
of the respondent’s contention. The learned 
pleader for the complainant has referred us to 
ceriain rulings in which it has been held that 
the mere breach of the contract is not an 


_ offence under Act XIII of 1859, and that the 


offence consists in the failure of refusal to 
comply with the Magistrate’s order passed 
under’ the provision of that Act—QOrown v. 
Taksi Nukayya (4); In re Anusoor? Sanyast 
(5); In re Ram Sarup Bhakat (6). But these 
rulings are not opposite to the point before 
us, which is whether a Magistrate has juris- 
diction to entertain a complaint simply be- 
cause the contract was made within the local 
Jimits of his jurisdiction. Assuming, how- 
ever, that they are pro tanio relevant, we fail 
to see how they can assist the complainant's | 
case before the principle enunciated in them, 
the offence consists in the refusal to comply 
with the Magistrate’s order under section 2 
of the Act. This order is to the effect that 
the workman shall either re-pay the money 
advanced to him or perform the work, and . 
jn the ordinary course of things Gf the work- 
man. does not comply with the terms of the 


order), his disobedience occurs either at the 


place where. he is residing or at the place 
where the work has to be performed. 

The case of Lal Mohan Ohowbey v. Hari 
Charun (1), is quoted as being in favour of 
compisinant’s contention, but it is clear from 
the statement of facts that both complainant 
and respondent were at the time residents in 
Calcutta where ihe complaint was preferred. 
All that the High Court decided was that 
the terms of section 1 of the Act “do not 
imply that the complaint is to be made to 
the Magistrate of Police in the place where 
the breach has taken place and as the re- 
spondent was actually resident in Calcutta, 
there wonld seem to be no reason why pro- 
ceedings should not be taken against him 
in that-place.”’ This is exactly in accordance 
with the ruling of this Court in the case” 
above cited. In our opinion the order of 
the Magistrate, let Class, Jhang, was correct 

- (3) 10 M. 21. 

(4) 24 M, 660. 


| (6) 28 M. 87; 2 Or. L. J. 149 (F. B.) 
(6) 4C. W. N. 268. 
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and we see no reason tointerfere with it. 
It will, however, be open to complainant to 
take proceedings against respondents in the 
proper Court, should he be so advised. 


(s. c. 14 P. W. R. Cr. 1910; 17 P. R. Cr. 1910.) 

- PUNJAB CHIEF COURT. 
Cranunan Reviston No. 104 or 1909. 
February 18, 1910. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Williams. 

MADAN GOPAL AND ANOTHER— Convicts— 
; PETITIONERS 
“ versus 


EMPEROR—PB8RO8ECOTOR—RESPONDRNT. 

Penal Code (Act XLV of 1880), s. 294 A—Keeping a 
Loitery Office—Lottery—Scheme for distribution of 
prises—Oonstruction of Penal Statute. 

The office or place, the keeping of which is panish- 
able under the 1st part of section 294 A of Act XLV 
of 1860 is a place or office where the actual drawing 
of the lottery takes place Keeping a small office for 
doing preliminary business and correspondence and 
not intended and fit for the drawing purposes is not 
indictable under this part of the section. 

In case of doubt a penal provision ina statute 
should always be construed in favour of the subjeot. 

A scheme for distributing prizes eto., of the follow- 
ing description is a ‘lottery’ within the meaning of 
the 8nd part of the section. 

“Mvery subscriber pays Ks. 10-8 and gets a bond 
for Rs.10. This sum is guaranteed by one of sevon 
Banks and not only ia negotiable bat can be cashed 
nt the Bank at par at any time. 
start when 2,000 ticketa had been sold and at stated 
intervals, further drawings were to be made until every 
one had got a prize or had had their money returnod. 
Those who did not draw prizes in the first draw would 
go on drawing at each distribution till they gota 


prize, or decided to withdraw their money. Thus the - 


original ten rupees was absolutely safe, the extra 
eight annas was tocover the cost of correspondence, 
eto”. ; i 

Taylor v. Smetten, 11 Q. B. D. p. 207, Reg. v Hanis, 
10 Oox. C. 0. 852, Willis v. Young and-Stembridge, 
(1907) 1 K. B. 448; 78 L. J. K. B. 380; 96 L. T. 155; 
7195. P. 6; 28 T. L. R. 23, followed. 

Kamaksi Achari v. Appavu Pillai, 1 M H. C.R. 
448, Vasudevan Nambudri v. Mammad, 22 M. 212, 


_ distinguished., 


Petition for revision of the order of A. H. 
Parker, Esquire, officiating Sessions Judge, 
Multan Division, dated the 23rd October, 
1908, affirming that of F. L. Brayne, Esquire, 


“Magistrate, lst Class, Multan, dated the 


ma 


8th September, 1908; convicting the peti- 
tioners. 

The Hon’ble Mr. Shadi Lal, for the Peti- 
tioners. 

Mr. Petman, Government Advocate, for the 
Orown. < e 3 
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Judgment.—lIn this case the peti- 
tioners have been convicted under both parts 
of section 294A of the Indian Penal Code 
for having firstly kept an office or place for 
the purpose of drawing a lottery not authoriz- 
ed by Government, and, secondly, for having 
published a proposal to pay money on an 
event or contingency relative or applicable 
to the drawing of a ticket, lot, namber or 
figure in any such lottery, t.e.. in a lottery 
not authorized by Government. A single 


_aggregate fine, a nominal one, of Rs. 10, has 


been imposed in respect of the two offences 
and the case is brought before us on the 
revision side. 

As regards the keeping of the office the 
facts are thus stated in the judgment of the 
learned Magistrate who tried the case. It is 
proved that they (the two defendants) kept 
an office under the Punjab National Bank at 
Multan, for the correspondence and other 
work of.a lottary and they published tracts 
in English and Urdu explaining and adver- 
tising their system. The office had a notice 
board outside labelled ‘Multan cash prize 
distributing agency’ (or company). The 
first part of the section regarding lotteries 
says. whoever keeps an office or place for 
the-purpose of drawing a lottery etc., and 
the defence pleads that the office only con- 
sists of two rooms, each ten feet by twelve, 
while the drawing is advertised as going 
to be in some public place to be selected 
later.” 

On these facts, the learned Magistrale 
comments that seeing that the drawing of 
the lottery was the main feature of the under- 
taking, everything that leads up to this end 
is done for the purpose of finally making 
the draw; and so this small office in which 
the preliminary business is done is most dis- 
tinctly an office kept for the purpose of draw- 
ing the lottery. 

With this view, we find ourselves unable 
to agree. The provisions of the law in force 
in India against lotteries are largely based 
upon the Gaming Act of 1802, (42 George, ` 
3rd Chapter, 119) of which the relevant 
section rans— No person or persons what- 
ever shall publicly or privately keep any 
office or place to exercise, keep open, show 
or expose to be played, drawn, or thrown at 
or in, either by dice, lots, cards balls, or by 
numbers or figures or by any other way, con- 
trivance or device whatsoever, any game or 


w r q 


~ 


Vol VI. 7... INDIAN Gasik, 


MADAN GOPAL v. EMPEROR, > >- 


lottery called a little goe or any other lottery 
whatsoever not authorized by Parliament.” 
Ib will be ap arent from the language of the 
Act that the “office or place” the Keeping of - 
which 1 js, punished with the penalties provid- 
` ed for rogues and vagabands, is intended to be 
the scere of the actual drawing of the lottery. 
Moreover, if the construction .placed upon 
the section of the Penal Code by the learned 
Magistrate were correct, the word “drawing” 
in it would be quite superfluous: it would 
` have been sufficient if the section had run 
‘whoever keeps any office or place for the 
-purpose’o6f any lottery ete.” According to 
the ordinary canons of interpretation we Are. 
bound to assume that the insertion of the 
word had some significance, and. equally as 
the section is penal one, we “are bound to 
- construe it, where it is doubtful, in favour 
of the subject, and on both of these accounts, 
it seems to us that the petitioners are entitl- 
ed toa finding in their favour on this part 
of the ças. >” f 


To illuatrate our point of view bya parallel 
which is free from the disagreeable associa- 
tion of a lottery office and, therefore, affords a 
safer basis ‘for considering the effect of -the 
actnal language employed, we should say that 
if ‘a person took an office for the purpose of 
an cleotion there would, of course, be no impli- 
cation that the election would bo held on the 
premises; but that if he took offices for the 
purpose of holding or conducting an election, 
(as in this case for the purpose of drawing a 
lottery) there would, on the contrary, be such ` 
implication. 

Turning now to the dényiction under the 
second part of the section, the proceedings of 
‘the company in respect of which the accused 
persons have been found guilty are thus 
described by the lower Court:— 

“In the Multan company the agreement is 
as follows:— 
_ “Every. subscriber pays Rs. 10-8 and ais 


a bond for Rs. 10. This sum is guaranteed 
by one of seven banks and not only is nego- 


tiable but can be cashed at the bank- at par.. 


at-uny time. The draws were to start when 
2 000 tickets had been sold, and at. stated in- 
tervals, further drawings were to be made 
until every one had -got a prize or bad. had 
their money returned. Those who did not 
draw prizes in the first draw would go on 
drawing at each chateibytion till they got å.. 
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prize, or decided to withdraw their money. 
Thus the original. ten rupees was absolutely 
safé, the extra eight annas was to cover the 
cost of correspondence, ete.” 

The above description is accurate, but to 
complete the matter we would add that at the 
first drawing there were to be 81 prizes vary- 
ing from Rs. 1,000 to Rs, 12 and of an 
aggregate value of Rs. 3,000. It is not, how- 
ever, germane to the present enquiry to con. 
sider whether the projectors of this acheme 
wére likely to make a good thing out of it, or 
whether they were likely to satisfy all the 


_hopes that they encouraged in their con- 


‘stituents. What we have to decide is whe- 


. ther- the proceedings described above come 


within the meaning of the word “lottery” ag 
nsed in the section. 

For the applicants it has been strongly 
urged upon us with much ability by Mr. 
Snadi Lal that inasmuch as there was no risk 
involved 'to the corpus of the stake, which 
could be recovered at any time at the will of 
the owner, and inasmuch as the speculation 
was confined to the amount of gain, or as the 
learned counsel put it—the interest, which 
that stake might secure, the proceeding does 
not amount toa lottery within the meaning 
of the section. And he pressed strongly upon 
us that this was the only logical con- 
clusion that could be arrived at having re- 
gard to the principles laid down in the cases 
reported as Kamakshs Achari v Agpparn Pillai 
(1) and followed in Vusudevan Nambudri v, 
Mammod (2). The circumstances, of the first 
of these cases (and the two are practically 
identical) were as follows; Some twenty 
persons desirous of getting together a little 
capital agreed to contribute ten rupees a 
month a piece for twenty months, on the 
understanding that each contributor was to 


` take the total subscription for one month in 
‘turn, the order in which they took it being 


determined by lot. Jt has been argued be- 


` fore us that in that case, as here, there was 


no risk of the principal stakes, that what 
was risked upon the casting of the lot was 
whether a member shonld get Rs. 200 free 


‘of interest for a period of 20 months or for a 
“less period and that as that arrangement was 


‘pronounced not to be a lottery, so the scheme 
now under consideration must~similarly be 
held to be innocent. In our opinion, however, 
` (I) LM. H CO. R 448. 
` (2) 22 M. 212, 


ty 
4, ` 


oy 
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the two cases are notreally tn part materia at 
all. In the first place it is, of course, an arith- 
metical error to say that in the Madras case 
the most successful of the parties stood to get 
Rs. 200 interest free for twenty months, for 
every month he had to pay out Rs. 10 as his 
contribution towards the capital of one of 
the other subscribers. The amount of gain, 
therefore, which ‘was put to hazard 
nominal and the hope of making this parti- 
cular gain formed no part of the object with 
which the subscription was started, which 
appears to have been simply and solely to 
provide each of the subscribers with a small 
capital, the drawing of lots being only in- 
tended to settle the order or tarn in which 
each subscriber shonld take it. In the 
second place the proceedings inthe Madras 
case were entirely private and extremely 
limited in~ extent, and we are by no means 
prepared to admit that if in similar 


circumstances subscribers had been in- 
vited by public advertisement and in 
thousands instead of units, so that the 


profit resulting froma lucky draw would 
have been substantial, the result of the case 
would have been the same. In the third 
place we are unable to regard the gains 
which were to be made on the Multan Bank’s 
speculations on interest at all. It might 
`. well have happened that the prize of 
Rs. 1,000 offered at the first diawing fell to 
a bond purchased only on the previous day. 
Would it have been open to the drawer to 
ane to recover- Rs. 10 principal lent on a 
bond and Ra: 990 agreed interest upon the 
Rs. 10 for‘a period of one day. We have no 
doubt ourselves ag to what the result of such 
a suit would be. The arrangement would be 
held to be'a gambling transaction pure and 
simple. 

Apart, however, from the Madras cases the 
question whether itis an essential featare of 
a lottery that the gamblers should msk their 
stakes has been settled in the most definite 
manner by a series of English decisions to 
which, as the law on the subject is entirely 
the outcome of western ideas, we have no 
hesitation in referring. In Taylor v. Semetten 
(3), (the defendant sold packet of tea at half 
a Crown each), every package containing a 
coupon which entitled the purchaser toa 
prize of uncertain value and character. It 


was admitted that the tea was good and worth 
(3) 11 Q. B. D. 207. 
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tea and the prizes. 


Was: 
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all the money, or in other words, there was no 
risk of losing the stake, yet it was held that it 
was impossible to suppose that the aggregate 
prices charged and obtained for the packages 
did not include the aggregate prices of the 
In other words the 
purchaser bought the tea and coupled with 
the chance of getting something of value by 
way of a prize, but without the least idea of 
what that prize might be. That was settled 
by chance and to the learned Judges who 
dealt with the case it seemed immaterial whe- 
ther a specific article was or not conjoined 
with the chance und asthe subject-matter of 
the sale. The scheme was consequently 
pronounced to be a lottery. In Reg. v. Harris 
(4), the facts were that 5,000 tickets of Is. 
each were to be issued and bonuses to the 
amount of £ 250 were to be distributed. The 
principal “bonuses” were eight articles of value 
varying from £ 12 to £ 2 while the others 
consisted of geese, ducks, hares, rabbits, pipes, 
chimney,ornaments, purses, etc., and were so 
arranged that every subscriber obtained some- 
thing. For the defence it was urged that 
this was not a lottery as each person obtained 
full valne for his shilling, but it was held 
that whether that were so or not, the case 
cume equally within the mischief against 
which the Act prohibiting lotteries was direct- 
ed, inasmuch as the subscribers were induced 
to part with their money in the hope of 
obtaining not only their shilling’s worth but 
something of much greater value, the right 
to which was to be ascertained by chance. 
The learned Judge (M. Smith, J.)accordingly 
directed the jury that the contention advanced 
for the accused person was no defence. A much 
stronger case than either of the above is to 
be found in Wallis v. Young and Stembridge 
(5). In this case the proprietors of a news- 
paper made an indiscriminate distribution of 
medals, each of which bore a distinctive 
number and the words “keep this it may be 
worth £100. See the Weekly Telegraph to- 
day.” The most elaborate precautions were 


taken to ensure that there should be no con- 


nection between the actual distribution of 

the medals and the sale of copies of the 

paper. There was no condition that a person 

holding one of the medals entitling him to a 

prize must purchase or produce a copy of the 
(4) 10 Cox O C. 862. 


(5) (1907) 1 K. B. 418, 76 L. J. K. B. 390; 98 L. T. 
155; 71 J. P. 6; 23 T.L R. 23, 


Vol. VI) h 


RAM CHAND V. EMPEROR, 


paper in order to secure the prize. In the 
‘event of. a . person walking into the office 
with a medal, information would have been 
‘gratuitously afforded to himas to whether 
the medal entitled him to a prize or not, and 
a file of the paper was always available at 


the office for inspection by axy përson free of * 


‘charge; the paper waa also- supplied to, and 
could be inspected at, most reading rooms 
‘and many- hotels. 
never given at, the same time asa copy of the 
paper was sold: If a person came to the 
office and asked to be givena medal, he 
would be given one without any enquiry be- 
ing-made as to'whether he had purchased a 
copy of the paper, and if.he came there and 


bought a copy of paper and then asked for a’ 


medal the medal would not be given to him. 
Under no circumstances was anything charg- 
ed for the medal, nor could a' purchaser of a 
- copy of the paper in any way secure the pos- 
session of a medal as a condition of the pur- 
chase. -There was no coupon in. the paper. 
Special instructions were always given to the 
distributors of medals (who were never em- 
ployed to sell the papers) and the general in- 
structions given to them were to admit 
news-agents in their distribution and to plece 
n medal in each letter-box in every. street. 
Jf a person living in the coantry had written 
to the office to ask for a medal it would have 
been sent to him without either a stamped 
envelope or penny stamp being sent to the 
office and thousands of medals had been ‘so 
sent. The proprietors of the Paper hoped 
to get increased circulation of their Paper 
and increased profits by the scheme, the ob- 
ject of which was to advertise the Paper and 


~ thereby get an increased circulation. The ob- . 


ject of distributing the medals was to induce 
persons .to inspect the paper. The pro- 
prietors’ hope and intention’ in distributing 
the medals was that the recipients might be 
„induced to purchase copies of the. paper. 


The scheme had been successful, and, the. 


object, the proprietors had in view, had 
been attained ina steadily increasing manner, 
the circulation of the paper having in- 
creased about 20 per cent. during the pro- 
gress of the scheme. The proprietors did not 
refuse to sell at their office a copy of the 
Paper to any stranger applying for it. They 
gave a medal for nothing to any stranger 
who carne into the office and asked for one, 
without any enquiry as’ to whether he liad 
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purchased a copy, but they did not give a 
medal to the .purchaser of a paper at the 
time of the purchase; a person purchasing a 


. paper at the office might have received a 


medal the day. before, or might receive one 
the day after, the purchase. 
Here it will be seen that it was not neces- 


sary for any individaal prize winner, to risk 


anything, but the object being to induce 
people to buy the paper and the object hav- 
ing succeeded, all the chances were in fact 
paid for in the mass by the’ general body of 
the purchasers of the paper, although 
individual purchasers might not have paid 
for their chance. 

On the strength of these decisions, we 
have no hesitation in holding that the scheme 
put forward by the petitioners in this case 
was a lottery, whether we adopt the defini- 


‘tion of that word set forth in Webster’s and 


Johnson’s' dictionaries that a lottery is “a 
scheme for the distribution of prizes by lot or 
chance,” or whether we accept the view of 
the Century dictionary and the Oxford 
English dictionary that the purchase of a 
ticket is an essential feature in a lottery. 


‘Theres is no question that there was here a 


scheme for the distribution of prizes by lot 
or Ghanee, and tickets in the form of bonds 
were undoubtedly purchased. We, therefore, 
uphold the conviction of the petitioners under 
the second part of section 294A ; as we have 


. acquitted them of the offence charged under 
‘the first part of the section, we reduce the 


fines to Rs. 5 and direct that the balance, if 
realized, be refunded. , 
: Petition partly allowed, 
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(s. 0.15 P. W. R. Cr. 1910, 15 P. R. Cr. 1910.) 
PUNJAB CHIEF COURT. . 
Crpiunat Revision No. 1492 or 1909. 
~ February 19, 1910. 
Present: —Sir Arthur Reid, Kr., Chief Judge. 
JI RAM CHAND—Accusep —Petitioner 
verses 


EMPEROR—Prosecotor—RESPONDRNT, 
Penal Oode( Act XLV of 1860), ss. 175, 188 ——Disobey. 
ing order for production or snspection of documents— 
Civil Procedure ‘Code (Act V of 1908), O XI, R. 21. 


‘.} A party to a suit failing to comply with an order 


for production or inapection of documents can be 
dealt with only in the manner prescribed by Order 
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XI, Rule 21, and is not punishable under section 17 5, 
0. P. O., 1908, or any other section of the Penal Code. 


Case reported by’. W. A. LeRossignol, 


i Esquire,- Sessions Judge, Amritsar, with his 


No. 1434 of 10th December, 1909. 
Facts appear from the following report 


“of the Sessions Judge: — “T'he lower Court has . 


` gummarily convicted under section 175, 
- Indian Penal Code, petitioner, who. was a 


defendant iu a Civil suit, on the ground that 
he had refused to obey an order made by the 
Court to show his books to the plaintiff. 


. “The lower Court states that petitioner 


replied with insolence. but ib has convicted- 
under section 175, Indian Penal ‘Code, and 
in inflicting the penalty has remembered the 
petitioner’s insolence. Had the lower Court 
convicted under section 228, Indian Penal . 
Code, for. insolerce on the part of petitioner, 
there would bemo, ground for interférence, 
for the insolence appears to have been rather 


` of manner than of matter, but the conviction 


is under section 175, Indian Penal Code. 

“The question for decision is whether the 
petitioner ‘was legally bound to produce his 
books. -I do not think so. No bédy is bound 
to prodnce a document before a public servant, 
until he gets an order to do so. In this case 
the order was "to show-the books to the plain- 
tiff and not to the Court. This, however, 18 
a small point, 
_ “The main point is whether a deland anis 18. 
bound to obey. an order of Conrt- directing 
him to show his books to his opponent. 

- “The penalty on the Civil side for a refusal 
in the loss of the suit. See: Order XT, Rule 
21, of the new Code, 


cantly from section 136 of the old Code. 


ty 


“In the old section, the reclacitrant was 
declared to be guilty of an offence under 
section 188, not section 175,. Indian Pénal 
Code, but in the new Code or rather Order, 
the criminal penalty is entirely- absent. 

“The petitioner then may bə guilty of an 
offence-under section 188, but that offence is 
not triable under section 480, Criminal Pro- 


ca 


~ cedure Code, summarily. 


™ 


- “Bor these’ reasons 1 veeommend thatthe: 
conviction be.set- aside. a fine has been 
_ paid.” É i 

Mr. Roshan Tal for on Kasanga 

Order.—1 concur with the learned . 
Sersions Judge in-the conclusién that the 
amendment of section 136 of the late Code 


of Civil ‘Procedure by Order XI, Rule 21, of 


m 
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the present: Code, and the omission from 
Rule 21 of all reference to section 188 or 
“ other section of the Penal Code indicate.that 
a party to a suit who fails to comply | with an 
order for production or inspection of docu- 
ments cąn be punished only in the manner’ 
prescribed by thatruale and is not punishable | 


- under section 175 or any other section of the 


Penal Code. 

_As pointed out by the learned Seo 
J udge, section 188 of the Penal Code was , 
under the late Code the section applicable, 
bat the amendment of the law has, in my . 
opinion, made the Penal Code inapplicable to 
the action or default of which the ‘petitioner 
hag been found guilty by the Magistrate. 

I set aside the conviction and sentence. 


. The fine, if realised, will be refunded. 


Application allowed. 


+ 





(s. c. 17 P. W. R. Cr. 1910.) 
PUNJAB: CHIEF COURT. 
URIMINAL Revision No. 604 or 1909. 
i July 5, 1909. aa 
Present:—Mr. Justice Scott-Smith.. 
NATHA SINGH —Acousro—PÈTITIONER l 
“4 | tersus 
“EMPEROR +-Prosecurcr-—Raseonvenr. 
Revision—Oriminal Procedure Oode (Act V of 1898), 
ag. 110 to 118, 489—Defective notice —Ohief Court's 
power to 1evise and quash defective Proceedings in a 
pending case. 
. The Chief Court is competent, - -ab any stage of a 
criminal Case, to interfere in order to exercise its 
powers of revision particalarly where the case is of 
an exceptional nature. So’where the proceedings of - 
a Magistrate under section 110 of the Code’ of 


Oriminal Procedure, 1898, are defective on one or’ - 


more of the following grounds, the Chief Court would 
quash them at once:— 

(1) ‘The accused bas already been twice acquitted 
on similar facts and, evidence and nothing new is 
urged against him. f 

(2) The original order is only initialled and not 
signed by the Magistrate, and neither thé amount of 


-Bocurity and the period for which it is required, nor 


the full particulars of the bad livelihood are mentioned 
therein. 

Chand Pershad v. Abdur Bahman, 92. c. 181, Abdul . 
Qudir Khan v. Crown, 22 W. R. Cr. 23, Crown v. 
Nageshappa Pat, 20 B: 643 and Choa Lal Das v. Anant 


- Pershad Misser, 25 C. 288, Asim v. Crown, 45 P. R. 


1885, distinguished, , 

Casereported by the Sessions Judge, Lahore 
Division, with his No. 431 of 1lth May, 
1909. . 

Facts appear fot the following” report 


- ofthe Sessions Judge:— Ganda Ram, Police 


Bila Inspector at Khalra, reported Natha 


v y s 
z ee, > 
N 
i 


>, 
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Singh, for the purposes of security being taken l 


ander seotion 110, Criminal Procedure Code, 


‘for. good behaviour: Mr. J. Addison, Assist- 


,ant Commissioner, exercising the powers of 


a Magistrate of the Ist Class, in ‘the Lahore 
District, ‘by order dated 4th February 1909, 


ordered a notice td’-issue atid a ‘notice dated. 


‘ the same date-was' issued calling “upon the 


petitioner N atha Singh to show cause why he 


‘ should not‘furnish security to the amount of 


‘little excuse, still the Magistrate ordéred a 


“an absconding dacoit, Mungal. 
algo. vague and ` hearsay remarks as to _peti-- 


“Rs. 5,000.” 
i “This is a petition for, revision of he 


order, dated 4th February; 1909, of Mr. Ad- 
dison, Magistrate, Ist. -Class, ealling mpon 
the -petitioner Nstha Singh to show cause 
why he should not firnish security to the 
amount of Re. 5,000 to be of good behaviour. 


The period for which security will be re- ` 


quired is not mentioned in the Magistrate’s 
order though I see that it is set forth in the 
petition as being three years. 

“I may say at once that the amount of 
security appears to be absolutely preposterous; 
but, apart from that there are many other 
objections to the Magistrate’s proceedings. 
The order recorded by..the Magistrate's 
directions (to: which I have referred) is a 
vernacular order and is only inttialled, not 
signed, by the Magistrate; and though that 
order contains no mention of the period for 
which «security will be required, the notice 


issued to petitioner. shows the period to be 
-three years. again, 


though, petitioner was 
ordered to produce his evidence on 20th . Feb- 
yuary ‘1909, there is only a vague suggestion 
of bad livelihood (in that order). The Magis- 
trate’s proceedingsin English of 25th February 


show that, though a Sub-Inspector had sent a 


suga explaining why -petitioner could ‘not ap- 
pear on that date, and though the Magistrate 
himself admitted that “Accused kas some 


warrant on Rs. 2,600 security to issue - for 


PEDIR B arrest. 


“T now come to what was alleged against : 


petitioner. The prosecution witnesses’ names 
are given-in chalan; and J gee thatfive of them 


petitioner WAS brought , up on ẹ previous 
occasion. "There is also mention of a. ‘Police 
Gazette of 1908, “apparently containing a 
reference to petitioner in connéection with’ 
There are 


tioner’ s bad: character; just 85 it m the previons 


a 
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chalan there is the general remark that peti- 


tioner had taken up the trade of his father 


(ariother Mungal), who was @ notorious bad 


character. 

_ " We find that there is no previous convic- 
tion against the petitioner, and nothing but 
vague allegations. Further that an attempt 
was made to get him put on security in 1906: 


“but that le was acquitted by the then Sub-Di- 


wa 


the récommendation that the 


are the same A EBEN who‘appeared when - 


‘the 8rd April, 1908 by Mr. 


visional Officer, Kasur. In February of 1908; 


‘he was ordered to furnish security of Rs. 309 


for three years by Mian Ahmed Kaka Khel, 
Magistrate, Ist Class,-and was acquitted on 
Harris, Addi- 
tional District Magistrate, who recorded some 
strong remarks as to the illegality of the lower 
Court’s proceedings. We then find what 
appears to be important application from the 
Magistrate to the District Magistrate, and 
the District Magistrate’s reply which does not 
err on the side of severity. 

“Now the petitioner has been dragged up l 
again on the same kind of vague allegations 
as before., There appears to be notbing tan- 
gible against him; and whatever his character 
may. really be, there seems to be yery little 
doubt, at present he is being harassed for 
being the son of his father. Kasim Shah 
v. The Orown (1) is in point. I have 
written at -this length, partly because 
this .case seems to me +a particular- 
ly bad one; and partly because my 
experience is that cases of this kind sre 
not unfrequent. I accept the petition for 
‘revision and under section 438, Criminal Pro- 
.cedure Code, 1898, report the case for the 


proceedings be quashed. 
ceedings in the Magis 
stayed pending receipt’ 
orders, and: petitionep will remain on bail of 
Rs. 200 with two syreties in Rs: 100 each in 
place of-the bail aHowed by the Magistrate,” 
-Order.—tThe learned Sessions Judge has 
given soun ons for his recommendation 
that the proceedings of the Magistrate should 
be quashed. 
This Court is competent at any stage of 


’3 Court will be 
of the Chief Court's 


‘a case to interfere in order to exercise its 


powers of revision, see Chand Pershad y. 
Abdur Rahman (2); Abdur Qadir Khan vy. 


Orown (3) and. Birin v. Nageshappa Pai (4). 
(1) 28 P.T, R 1907, 5 Gr. L. J 24 P. W R 


1908, p 44, Cr. 
(2} ha O. 131. (3) 20 W.R. Or. 23. -(4) 20 B. 543 
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In Choa Lal Das v. Anant Pershad Misser 
(5) it was said that the High Oourt should 
not interfere in a case during its pendency 
in a subordinate Court unless it was of an 
exceptional | nature. Atim v. Crown (6) is ‘not 
strictly in point. 

` I consider that the present case is of an 
exceptional nature and that this Court 18 
justified in interfering. Accused has -twice 
previously in the last 3 years “been called 
upon to show cause why he should not be 
bound over to be of good behaviour, and on 
both occasions wag acquitted. 

Nothing new is urged against him and I 
consider he is being unnecessarily harassed. 
I allow the revision and quash the proceed- 
ings which have been instituted against 
-Natha Singh under section 110, Oriminal 
~- »Procedure Oode. He is discharged from bis 
“ bail. i 

Petition allowed. 
PE 25 C. 288, < : 


(6 45 P. B. 1885, Or. ` . * T 


- (a. 0. 18 P. W. R. Or. 1910.) T 
PUNJAB OHIEF COURT. 
ORIMINAL Ravision No. 1128 oF 1909. 
“November 20, 1909.’ - 
i Present:—Mr. J astida Shah Din. 
BAHADAR SINGH—AccussD—PETITIONER 
” versus. - ~ 
EMPEROR—PROSE0UTOR— RESPONDENT. 
-Criminal Procedure Code (Act V.of 1898), as, 110, 112, 
439-—Defective proceedings —Ohtef Oourt’s power to set 
them aside before thei? termination—Reviston. ` 
The Chief Courtis competent ‘to revise the inter- 


< locutory order passed by a Magistrate under section 112," 
jminal Procedure Oode, if sufficient grounds are | 


ut for the exercise of ita revisional jurisdiction. 
Fershad v. Abdul Rahman, 22 C. 181, Crown 
v. Nageshappa ` 20 B. 543, and Natha Singh v. 
Grown, 6 Ind. Oas, 624; 17 P. W. R. Or.-1910, followed. 
A notice is bad in Jaw and cannot form the basis of 

d proceeding under section 110, if it 
(a) omits to give substance of the information 
received as required, by section 112 of the 


Code; 
(b) purports to issue unter the Old Code of 


Oriminal Procedure of 1882; 

(o) requires more security than-what ig entered 
in the original order; and 

. (d) is not personally served upon the person to 
whom it is given. 

Case reported by Major A. A. Irvine, Ses- 
sions Judge, Lahore Division, with his - No. 
945 of 2nd September, 1909. . 

Facts appear from the following report 
of the Sessions Judge:— The Police chalaned 
petitioner under section 110, Criminal Pro- 


cedure Code.. 


ma 
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not comply with’ 


f191¢ 


~ 


- 


“Lala. Labhu Ram, exercising the powers. 


of a Magistrate of the lst Class in the Lahore 
District, by order, dated 2nd July, 1909, under 
section 110 of the Oriminal Procedure Code, 
required the petitioner Bahadar Singh to show 


cause why he should not furnish security to 


the extent of Rs.2,000 for a period of three 
years to be of good behaviour.” 

“In my opinion this petition must be ac- 
cepted. . 
, Briefly, the police chalaned > petitioner 


-ander section 110, Criminal Procedure Code, 


and the Magistrate made an order calling 


on him to show cause why he should not | 
` furnish security to the extent of Ra. l 
for a period of 3 years. In my opinion, that- 


_ 2,000 


order. was in itself incorrect, since he did 
section ~ 112, Criminal 
Procedure Code, in setting. forth the “‘sub- 
atance -of.-the information received” . [Vide 
Queen-Empress’ v. Nathu (1)]. However, 


mistakes were undoubtedly “made:—which I 


- consider invalidated that notice. It purported 


to issue under the Old Code (Act X of 1882) 
and the amount of the security waa ‘entered 
as Rs. 1,000. Copy of that notice was served 


-on petitioner's son, a lambardar reporting the. 


petitioner was away at a marriage. However, 
the Magistrate considered the service suffi- 
cient; and directed issue of a warrant. . 

“I neéd not consider the other -grounds- of 
appeal since the case has nót yet been tried 
out; and, for the same reason, 
Qourt’s decision, filed by counsel for peti- 
tioner, of 5th July, 1909,-on a case reported 
by, myself does not apply here. 

“For the above reasons, 
petition, 


I accept the 


the Chief 


and -forward -the proceedings - to. 


4 


-in issuing the notice to petitioner two.’ 


the Chief Court with the recommendation _ 


that the Magistrate’s proceedings be set aside 
leaving action to be taken in a proper manner, 
according to law if it be considered advisable 
to put petitioner on security.” 


Order.—This Court is competent to re- 


vise the interlocutory order in question passed 


by the Magistrate under section 112° of the - 


Code of Criminal Procedure, ifsufficient grounds 


are ‘made out for the exercise of its revisional. 


jurisdiction. . | Ohand: Pershad v. Abdur Rah- 
man (2); Crown v. Nageshappa Pat (3) and 


Natha Singh v. Orown (4). For the reasons Ca 


D 6A 214. 
' (2) 22 0. 181, 

(3) 20 B. 548. - 

(4) 17 P. W. R. 1910, Or, 6 Ind. One, 624, 


< x 
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oat by the learned Sessions Judge in which 
I conenr, I think that the notice, issued ' by 
the Magistrate to the petitioner in ‘presence 
ofthe order passed by him under section 112; 

Criminal Procedure Code, is bad in Jaw and 
cannot form the basis of a proper proceeding 
under section 110 of the Oode.. I, therefore, 
set aside the proceeding so ‘far taken by the 
Magistrate, who will, however,-be at liberty to 
take fresh action under Chapter VII of the. 
Code against the petitioner.- - 

Petstion allowed. 


Lo 





OALCUTTA HIGH COURT. 
_ SEoonp Civit Arsan No. 2574 or 1908. 
May 25, 1910. 
Present:—Mr. J natieg Brett and 
Mr,. Justice Richardson. 
HARISH OHUNDER BISWAS—Piawrive 
A —-APPELLANT 


Versus 
PURI DAS DAS—Dzrpranpantr— 


RESPONDENT, 

Representation —Estate of deceased—Decree, when 
estate not properly represented — Will 
cetsed-—Haecutor not made “party to suit—Hfect 
_ of decree. 
`~ If the estate of a deceased person be not- pro- 

perly” represented in a suit, his property cannot 
be affected by a sale held in execution of the deoree 
obtained in that suit. 

Baswantapa Shidapa v. Ranu, 9 B. 88 and a TANNA 
mal v. Daim, 32 I. A 28; 2 A. L.J. 71;10. L. J. 684; 
7 Bom. L. R. 1; 90. W. N. 201; 32 0. 206, relied on. 

In a suit by a creditor against the estate of 
a deceased debtor, who has died leaving a Will, 
his heirs on intestacy do not represent his 

estate, and the suit is bad unless the estate is 
represented. 
` Matangini Dassee v. Chooney Money Dassee, 22 O. 903, 


7 followed. ` 


Prosunno Chunder Bhuttacharjee v. Kristo Ohytunno 
Pal, 40.342; 80. L. B. 164, distinguished. 

‘Where in the course of a suit the defendant 
dies and a person appears in that suit and ap- 
plies to be substituted as the representative of 
the deceased defendant by reason of the fact that 
he isthe executor appointed under the Will of the 


deceased, the Court should either add him as the re- — 


_ presentative of the deceased or stay its hands ia 
order to give him an opportunity of proving ` 
his title. If the plaintiff in that suit press 
for the substitution of the legal representatives 
of ‘the deceased, the result will be that he will 
obtain a decree against the estate of tho de- 
ceased in a suit in‘ which that estate is no 
properly represented and consequently the deoree 
will be bac. 


Appeal from the decree of the Sub-Judge of 
“ Nadia, dated August 22, 1908, affirming that 


wet ^ 
” 


~ 


pr 
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. -been due from them ina hatchita. 


left by de-. 
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of the Munsif of Meberpur, dated March 9, 
1908. .. 

Babus Dwarka Nath Mitter and Purna 
Ohandra Mottra, for the Appellant. 

. Babus Mohendra Nath Roy and Tarak 
Chandra Ohakravark, for the Respondent. 

Judgment,—The defendant No. 1 in 
the present case brought a suit against one 
Ichhamoyee Baishnabi and two other persons 
‘in 1904 to recover some money said to have 
It ap- 
pears that these twoother persons, who in 
that suit were the defendants Nos. 2 and 3, 
were the nephews of Ichhamoyee. Ichha- 


~ moyee was a prostitute. During the course 


of the trial, Ichhamoyee died and the ques- 


` tion arose as to who was to be substituted 


as defendant in the suit as her representative. 
The defendants Nos. 2 and 3 in that suit 
claimed to be the heirs and legal represen- 
tatives of the deceased, and the plaintiff in 
the present suit, who was apparently the 
paramour of Ichhamoyee, came forward and 
produced a Will -which he said was the Will 
-of Ichhamoyeo and-claimed to be entitled to 
represent Ichhamoyee in that suit, on the 


“ground that he was the executor and sole 


legatee under the Will. -He had not then 
taken out probate of the Will and the Court 
trying the case heid that the defendants 
Nos. 2and 8 inthat suit must be taken to 
be the representatives of the deceased. The 
suit was afterwards disposed of ea parte and 
a decreas’ was granted to the plaintiff. In 
execution of that decree, the property belong- 
ing to Ichhamoyee was sold and purchased by 
the plaintiff, the present defendant No. 1, 
. for seventy-five rupees. We are informed 
that the present plaintiff obtained probate 
of the Will of Ichhamoyee a few days before 
the date of-the sale. The plaintiff then 
brought the present suit to haveit declared 
that the sale in execution of that decree 
did not bind the estate of I[chhamoyee as 
that estate was not properly represented 
in that suit, that no right to the property 
of Ichhamoyee passed to the defendant No. 1 
under the sale and that the plaintiff was en- 
titled under the Will of Ichhamoyee torecover 
possession-of the property. ` 

“It seems that the Court of first instance 
at first decreed the anit; but on appeal, to 
the lower appellate Court, the suit was re- 
manded to the Court of first. instance for 
re-hearing. After remand, the Court of 


~ 
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first instance dismissed the- plaintiff's suit 
and the lowerappellate Court has confirmed 
that judgment and decree of the Court of 
first instance. 

The plaintiff has’ appealed and- the main 


question which has been argued before us is 


whether the lower appellate Court was right 
in law in holding that, in the suit brought 

-by the defendant No. l-against Ichhamoyee, 
` the two other persons, the defendants Nos. Z 
aud 3 in that suit, who are the pro forma de- 
fendants in the present suit, were the legal 
répresentatives of _Ichhamoyee and . whether 
the decree against them bound the property 
of the deceased. In support of the appeal, 
it has been argued that the lower Courts:in 
dealing with this matter have really mis- 

conceived what is, in fact, the plaintiff's case 
“and have supposed that the plaintiff's case 


is based entirely on the allegations of fraud. | 


This view, which the lower Courts appear 


to have taken, does not seem to us to be 


correct. No doubt, there were allegations 
that after the substitution of the pro forma 
defendants as representatives of Ichha- 
moyee, the defendant No. l'won them over 
and so secured a decree in that suit and 
afterwards was able to sell and purchased 
the property which belonged to-Ichhamoyee 
but the real basis ofthe suit was that, as 
Ichhamoyee’s estate had not been properly 
represented in that suit, therefore, her pro- 
perty could not be affected by the sale held 


in execution of the decree obtained in that ` 


suit. In support of the appeal,-it has 
been argued that, as under the Will all the 
property of Ichhamoyee passed to the plain- 
tiff and the pro forma defendants had no ‘in~ 
terest whatever in that property, the estate 
of Ichhamoyee could-not be held to have 
been properly represented inthe suit brought 
by the defendant No. 1. by the substitution 
after her death of the pro forma defendants in 
the present suit as defendants in that suit in 
‘her place. Ib has also been contended that, 
-as the estate of Ichhamoyee was not pro- 
perly represented in that snit, the property 
«forming the estate of Ichhamoyee, ‘which 
' passed ‘to the plaintiff under the Will,.conld 
not be affected by the sale in execution of 
the decree obtained in that ‘suit, and the 
~ decision of the Bombay High Court in the 
case of Baswantapa Shidapa v. Ranu (1) 


has been relied c on as supporting the view 
| (1) 9 B. 86, 


a ‘OALES. 


_ where there was for 


_ 


[isto 


that the property coming to the plaintiff 
could not be bound by the sale in a-snit in 
which the -estate of Ichhamoyee -was not 
properly represented. The same ‘view, if 18 
suggested, has also. been’ taken by their 
Lordships of the Privy Counsil in the case 
of Khatrajmal v. Diam (2). In our opinion, 


. the authorities relied on fally support the | 
contention advanced on behalf of the appel- - 
lant and we are of opinion that ‘the estate- °° 
of Ichhamoyee cannot be held to have been a 
affected by any decree or swlein a suitin | 

. which that estate -was--not 


- properly. . re- 
presented. 

It has, however, been arad on behalf - 
of the respondent that, for the purpasas of 
the previous suit, the estate of Ichhamoyee’ 
was properly represented and. the decision 
of this Court in the case of Progunny Chunder 
Bhuttacharjee v. Kristo Ohytunns Pal (8), 
has been relied:on. That case, in-our opinion, 
is clearly distinguishable~from the present 
case. In-that.case, it was held that a person, 
who had taken possession of the estate of a 


deceased Hindu and who’ was, in possession ` 


of and managing the estate, must be treated 
for some purposes as the representative of 
the deceased until some other claimant came 
forward. It is true that in that- case, ib was 
stated that a Will had been left by the.de- 
ceased, but, so faras we can gather from 
the facts, no body had appeared to claim 
title to ‘the property .of the .deceased on 
the basis of that Will. The learned Judges 
in that case held—and, it is stated, with 
some hesitation—that, in a case - like that 
the time ‘being no. 
body except the person in possession as 
manager of the estate to represent the estate, 
that person for certain purposes must be 
regarded ss the representative of’ the 
estate. Clearly, in that case, the person 
in possession was only accepted as no body 
else came forward claiming a better. title. 
In the present case,- the plaintiffs came 
forward - and claimed title under the Will 
and asked to be substituted as defendant in 
place of the deceased Ichhamoyee. - 
pro forma defendants were, no doubt, the: 
nephews‘of the deceased but it appears that 
the deceased was a prostitute living under 


the protection of the plaintiff and there is 


"(2) 32 L A. 28; 3 A. L, J. 74; 1 Ò. L.J, E84; 7 Bom. 
L. R. 1; 9 O. W. N. 201; 33 C. 296. i 
(3) 40. 942580. L. R. 164, : 


7 
4 
Pi -n ~ 
~ | 
ae ` 


N 


The - 


‘ss .decide any point of law. 
~ . in that case, during the 
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nothing whatever to indicate that, at the 
time when the suit was brought, -the 
pro forma defendants were in possession of 


the property of the-deceased or were manag-, 


ing that property. -In our opinion, therefore, 
that judgment affords no Assi tandnn in the 
present case. 

_ Reliance has also. baen placed on certain 
observations made by this Court in deciding 


` -the case.of ‘Chunt Lal Bose v. Osman Besby 


(+). Those observations, wé may mention, 
do not lay down any definite principle or 

It appears that, 
execution of the 
‘decree and not, as in the present case, dur- 
ing -the trial of the suit, the judgment-debtor 
died leaving a Will under which Ratan Koer 
was the residnary legatee. An application 
was made for. substitution and. the result of 
that application was that Ratan Koer who 
came forward to claim title under the Will 
as well as another person, who. claimed to 
be the heir ab tntestator of the ‘deceased, were 
substituted as representatives of the deceas- 
ed and it was held that, in such a case, the 
estate had been properly represented and 
the. order obtained in the presence of Ratan 
Koer, who subsequently took out probate of 
the Will, was a good order. That case affords 


ng. no guidance for the decision of the pre- 


sent case. “An argument has been raised 
on the fact that, in the judgment the 
learned Judges said: that 
could not represent- the estate, then the 
legal heir of the testator could. 
no decision of the fact that the legal heir 
ab tntestator could, under such circumstances, 
represent the estate in the absence of Ratan’ 
’Koer. It was merely a suggestion and no- 
‘thing more. We may observe that, in the 
ease of Matangint Dassee v. Ohooney Money 
Dassee (5), it was distinctly held by this 
Court that, in a suit by a creditor against 
the estate of a deceased debtor who has died 
leaving a Will. his heirs on intestacy do 
not- represent his estate and the suit is 
bad unless the estate is represented, In 
-the present case,” we sre of opinion that 
the, estate of Ichhamoyee was not properly 
represented in the suit brought by the 
defendant No.1. After the plaintiff had 
appeared in that suit and had applied to 
be substituted as the a aab of 


(a 80 0. 1044, 
5) 22 0. 908. Mp ee 
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if Ratan Koer 
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Ichhamoyee by reason of the fact that ho 


“was the executor appointed under the Will, 


the Court of first instance shonld have 
either added him as the representative of 
the deceased or stayed its hands in order 
to give him_an opportunity of proving 
his title. The defendant No. 1, however, 
pressed for the substitution of the pro forma 
defendants as the legal representatives of 
the deceased with the result that he obtained 
a decree against the estate of Ichhamoyee 
in a suit in which that estate was not properly 
represented. 

The result, therefore, is that, so far as 


- the estate of Ichhamoyee and the property 


covered by that estate which has passed 
under the Will to the plaintiff is concerned, 
itis not affected by the decree obtained 
by the defendant No. 1 in the former 
suit or by the sale held in execution of 
that decree. We accordingly set aside the 
judgment and decree of both the lower 
Courts and direct that the plaintiff's suit 


.. be decreed with costs in all Courts. 


Appeal allowed. 


\ 





(s o. 11 C. L. J. 512.) 
. CALCUTTA HIGH COURT. 
~ Orm Ruts No. 3982 or 1909. 
February 25, 1910. 
Present:-——Sir Lawrence Jenkins, KT., 
Ohief Justice, and Mr. Justice Doss. 
MABULLA SARDAR AND oragrs— 
` «DSFENDANTS-—PETITIONERS ` 
VeTsus 
“HEMANGINI DEBT AND otuexs— 


PLaIntrers—Opposita Parry. 

‘Civil Procedure Code (Act V of 1908), O. XXIII, r. 1 
— Withdrawal of suit—T Want of evidence. 

Order XXIII, r. 1, sub-r. (2) clause (b) must be 
read in connection with clanse (a) and with the limit. 
ations suggested by clause (a). 

Kharda Oo v. Durga Charan, 11 0. L, J. 45, 5 Ind. 
Oas. 187, followed. 

Therefore, it isnot within the jurisdiction of a Court 
of appeal to grant permission for the withdrawal of 
a suit when it had been dismissed by the first Court 
on the ground that there was no evidence. 


Rule against the order of the Subordinate w 
Judge, Rajshahi, dated 26th July 1909. 
Babu Gunada Oharan Sen, for the Peti- 
tioners. 
Babu Priya Sankar Majumdar, for the 
Opposite Party. 
udgment.—tThisisa Rule calling 


` 


a 
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on the opposite party to show cause why the - 


order of the Subordinate Judge, dated the 
26th of July -1909, should not be set aside. 
That order purported to be-made under Order 
KALII, Rule 1, of the Civil Procedure Oode, 
the Court a bg the plaintiff permission to 
withdraw from the suit with liberty to 
institute a fresh suit on. certain terms 
indicated in the order. This was an order 
‘passed by the Court in appeal after the plain-. 


` tiffs suit had béen.dismissed, and from ‘the 


ba 


— wil Procedure Cod 


petition which .has been placed before us it 
appears that that suit had been dismissed on 
the ground that there was no evidence on 
several matters. The decision in Kharda Uo. 

v. Durga Oharan (1), shows that clanse (b) - 
af sub-rule (2) must be read in connection 
with clause (a). and with the limitations . 


‘clause (a) suggests, and so reading it, it 18. 


clear that it is not within the jurisdiction of 
a Court of appeal, to grant the permission on 
the terms which have been approved by the 
Court in this case. In my opinion, this Rule 
should be made absolute. 

The result will be that the order antiat be 


_ set aside, ard the appeal_ must proceed. 


The petitioner is entitled to his costs, hear- 
. ing fee two gold mohurs. 


Rule made absolute. 
(1) 110. L. J, 455 6 Ind. Ons, 187 





(s. o. 11 O. L. F. 521.) 
z~ CALCUTTA HIGH COURT. 
Omu Rous No. 1448 or 1900. © 
June-29, 1900. > 
- Présent: —Mr. Justice Ghose aed Mr. J ngtico 
Harington. 
PHUL CHAND LAL AND OTHERS— 
D EFENDANTS—PETITIONERS . 
versus 


KISHMISH KOER—Prasrive—Opvomre 


Party. - 
Succession Property Protection Act (XIX ‘of 1841), 
Preamble and s. 8 et seq —Scope of enquiry by Judge 
re XIV of 1882), s. 622. k 
The words in the preamble of Succession Property 
„Protection Act must be read by thé light of section 8 


œ aud the following sections of the Act. Section 8 speaks 


of a person-having no lawful title; and what the Judge 
- has to enquire and satisfy: himself about, is whether 
the opposite party has no lawful title to the property 
for the protection of which application has been made 
‘to him, and also as to the title of the petitioner, and 
whether, if ‘no action be taken’ under the Act,- ib 
. will prejudice him, and also whether his application ig 


_ bone fide. 


`” INDIAN Casi. 


_ heirs to the estate left by 
, decree of the High Court affirming that.of. 


-29th May of the present year. 


Bisio 7 


Where the J udge does saat folluw this procedure, he 
aots in the exercise of- his jurisdiction illegally and 
with material irregularity and the High Court will 
interfere with his order, under the revisional power. 


Rale against, the order of the District 
Judge of Patna, dated 5th June 1900. l 
Mr. Gregory and - Babus Karuna Sindhu 
Mukerjes and Khetter Mohan Sen, for the, 


m 


. Petitioners. 


Mr. J. T.- Woodroffe (Advocate- Ganern). i 


Dr. Rash Behary Ghosh, Babus Saroda Oharan . — 


Mitra and Akhoy. Kumar Banerjee, . for the: 
Opposite Party. 

- Judgment.—The subject-matter; of 
thie Rule is an order made by the District ` 
Judge of Patna purporting to be an. order 
under Act XIX of 1841. By this order, the 
District Judge declined to take any action 
upon the petition presented to him by - “the : 
petitioners under the said Act, upon- ‘the 
ground that the claim-of right made by the 
opposite: party, Misammat Kishmish ` Koer, 
seemed to him to be bona fide. j > z 

The facts which it is necessary to mention ` 
in this connection are shortly these: The 
estate belonged to one Kunt Das. He died 
leaving a widow Musammat . Mandil Koer. 


This lady adopted one Jaggarnath Das, After 


this adoption, the petitioner before» us 
-brought a suit fora declaratory relief upon 
‘the ground that they were tlie next takers 
-of the inheritance after the death ofthe widow 


’ Mandil Koer and that the adoption- made- by 


her was illegal.- Juggarnath Das died during 


` the pendency of the suit and was substituted 


“in his place by his widow Musammat Kishmish 
Koer. His suit seems to have been decreed 
both by the Zillah Court and by the High 
Court in appeal; Mandil Koer v. Phul Chand 
‘(1), it being held, as’ we are informed, that ` 


“the adoption was not legal or authorized, and 


that the petitioners were the reversionary 
Kunt Das. The - 


the ZiWah Court has, however, been appealed 
against to.the Privy Oouncil; and the matter 


| ig now pending before the Judicial Com- — 


mittee. In the meantime Musammat Mandil 
Koer, the widow of Kunt Das died onthe 
Thereupon, 8 

‘petition was presented by the reversionary 
heirs, the petitioners before this. Court, under 


‘Act XIX of 1841, in which they stated the 


previous history of the litigation, with this ex- - . 


ception, pone that the matter of the appeal 
1) 2 0. W W.N. 154. : 
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to the Privy: Counoil was not mentioned, and. i 


also that: Musammat Mandil Koer -had died 
- leaving properties “both “movable and 
immovable, and a large amount of cash, and 
that Musamnat Kishmish Koer, the widow 
of Juaggarnath Das with the help of her 
father, Lal Baboo, was trying to remove the 
movable properties left by Kant Das and his 
widow Musammit Mandil Koer, and praying 
that an inventory might be made, and that 
the nazir of the Court directed to take 
tem porary charge of the properties belonging 
to the estate. This application was made 
-on the 2nd June. On the same date, the 
learned District Judge, after reciting celine 
the nature of the ap lication was, made the 
following order :— Pat up on Monday. 
for arguments.” On the 4th June, which 
was Monday, an affidavit was put in on behalf 
of the petitioners and on the same date it 
would appear, that a vakalutnama was 
presented on behalf of the widow 
Juggarnath Das, Kishmish Koer. Later on, 
on the same date, argument was heard- and 
_ order reserved; and on the 5th June, the. 
District J udge made the following order :— 

“After hearing thearguments of the parties, I 
-do not ‘think this isa cage partaking action 
under Act XIX of 1841. The preamble of 
the Aot shows that it is to be used only when 
pretended claims of right by gift or succes- 


sion are put forward. In this case the claim ` 


of right madé by the opposite party, 
Musammat Kishmish, seems bona fide. The 
parties may, therefore, be left to the ordinary, 
remedies in the Civil Oourt.”’ 

' Itis against this order that an app aton 
was made to us, and upon which application 
the Rule was issued, calling upon the Peers 
party, Musammat Kishmish Koer, to show 
cause why the said order of the District 
Judge should ‘not be set”aside and he directed 


to investigate the matter as provided by Act > 


XIX of 1841.” -~ 

It will be observed that section 3 ‘of the 
Act contemplates some enquiry-being made by 
the District Judge as to the case set up by a 


. petitioner, and he‘has to satisfy himself upon’ 


two points, frst, that the opposite party has 
“no lawful title; and, secondly, that the, appli- 
cant is really entitled and is likely to be 
_materially prejudiced if left to the ordinary 
remedy of a regular suit dnd that the appli- 
» cation is, made bonafide. It does not appear 
that the learned District J udge made the 


m 


of 


--gatisfied’ that the opposite party had “ 
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enquiries as contemplated by section 3. It 
does not appear that the opposite party waa 
called upon to show cause, nor was the case 
of the opposite party properly laid before 
him, though it does appear from the proceed- 
ings that the learned Judge had before him 
a certain pleader who appeared on behalf of 
the opposite party. It is perhaps upon hear- 
ing this pleader that the learned Judge 
thought that’ the claim made by Musammaté 
Kishmish Koer was bona fide. It seems to us, 
however, that this is uot a sufficient finding 
in order to entitle the District Judge to say 
that no action - should be taken under the 
provisions of Act XIX of 1841. As already 
pointed out, the District Judge had to be 
no 
lawful title.” We need hardly say that the 
title put forward by a party may be bona fide, 
yet he may not have a lawful title to the 
particular property claimed. No doubt, as the 
learned Judge points out in his order the 
preamble of the Act speaks about pretended 
claims of right by gift or succession, and that 


_itigin the case of such claims that action 


“should be taken under Aot XIX of 1841 ; but 


the words in the preamble must be read by 
the light of section 3, and the following 
sections of the Act. Section 3 speaks of a 


- person having no lawful title; and what we 


‘think the learned Judge had to enquire and 


d 


Court without delay, 


satisfy himself about, was whether the oppo- 
site party had no lawful title to the property 
for the protection of which application was 
made to him, and also as to the title of 


` ‘petitioners, and whether, if noaction be taken 


under-Act XIX of 1841, it would materially 
prejudice-them ; and algo whether their appli- 
cation was bona fide. We think that the learned 


‘ Judge has not followed the procedure which 


is indicated by Act XIX of 1841, and the 
conclusion, he has arrived at, does not satisfy 
the requirements of the Act; and that in the 
exercise of the jurisdiction vested in him by 
the Act, he has acted illegally and with 


material irregularity. 


For these reasons we think his order, as it 
stands, cannot be supported,and that it should, 
therefore, be set aside, and the matter remit- 


ted to him for a proper aka anon under 


Act XIX of 1841. 
The record will be sent ane to the lower 


Rule made absolute. 
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, may be made by parol, 


| bazar known as Kansari Patt. 
ant. raised the following defences to the' 


t 


SINGHBERAM v. BHAGBAT CHANDER. ; 
Eeg ` {s.c ILO L.J 543). S a: op 
_ CALCUTTA HIGH COURT... :. 
y ‘Omoran Civit Suit No. 475 or 1909. 
January 12, 1910. 


Present: —Mr. J ustice Fletcher. ET 


SINGHEERAM PODDA R—-PLAINTIIT © < 
ki versus 


.BHAGBAT CHANDER NUNDI AND - 


oTarRs— DEFENDANTS. Ka 
‘Transfer of Property Act (IV of 1882), 8. 107—Lease : 
_ by parol—Agreement to lease—Specific performance., 


In India a perfectly valid agreement for a lease, 
and, therefore, the verbal 
arrangement though void'as a lease, would be a oa 
of being enforced as an agreement to leage. 

The principle laid down in Walsh v., Lonsdale, 32 Ch. 
D. 9; 63 L.J, Ch. 2; 46 L. T 858, 81 W. R. 109, apphos 
to India 

Judgment of Mookerjee, J , in Bibs Jawahir oe 
v Chatterput Singh, 2 0. L. 7. 343, followed. 

Wherein a suit for ejectment, the defendant 18 
proved to bein possession-under a verbal agreement’ 
of which he can obtain a deoree of specific perform- 
ance against the plaintiff Held, that the plamtiff 18 
not entitled to eject the defendant Gang the cur- 
rency of the agrcement. 


Walsh v. Lonsdale, 21 Oh.'D. 9, 52 L. J. Oh. 2; 46 
. L. T 88s, 31 W. R. 109, followed. 


Messra. B. B. Milter 
the Plaintiff. 

Messrs. L. P. E. Pugh, A, N. pee ee 
and N. O. Sen, for the Defendant. 

JSudgment.—This is a suit in eject- 
ment. The plaintiff seeks to recover posses- 
sion of certain premises‘ known as Nos. 4, 5, 


and N. 


Sarkar, 


and:26 Ram Mohun Mallick’s Street, and, 


No. 12, Ram‘ Mohun Mullick’s Lane in 


Calcutta. 


The plaintiff derives his title under an 


indenture of lease dated the 6th of June - 


1908 and madè between one Nundo [all 
Mullick of the one part and the plaintiff of 
the other part: ‘which comprises amongst other 


. properties, the property sought to bə recover- 
` ed in this suit. 


The property comprised in be lease, is a 
The defend- 


suit: (a)....., that by the custom of thé putty, 
the - tenants bold on a permanent tenure, 
(b) -.....that the plaintif by the conduct of 
«his predecessors-in-title, is: stopped* from 


Saco daken the property and (c)...... with ° 


regard to the three properties Nos. 4 and 5 
Ram Mohun Mullick's Street and No. "12, 
‘Ram Mohun Mullick’s Lane, the defendant 


ig in possession under verbal agreements ‘for . 


leases which have been part performed, and 


d 


K 
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that as the defendant- could -enforce specific 
performance of those agreements. against.the - 


‘plaintiff, he isnot entitled to recover those _ 


properties in this suit. - eae 

The only evidence that has been given in 
support of the plaintiff's case is'the proof of ' 
the lease to the plaintiff, the service of the 
notice to quit being-admitted.. With respect 
to the first defénce raised by the defendant, 
ib ia ‘necessary to say very little. The evidence ` 
in support. of the alleged custom. falls far 
short of what is required to sd plih a custom 
at law. 

The patti appears to have been in Wa POTR 
somewhere about forty years, and although it 


appears that as a matter of practice, the land- `’ 


lord was Accustomed to-make ,re-settlement 
with the old tenants, yet thereare instances go- 
ing back to the year 1876 of express lease in 
writing being granted to the tenants, and also 
cases of tenants being dispossessed.on grounds, 
other than those of non-payment of rent, 
whichfacts clearly negative the custom alleged 
by the defendant. The first defence raised by 
the defendant, therefore, fails.: The second 
defence is based om the principles laid down: 
by the House of Lords in ftamsden.v. Dyson 
(1), and other authorities which have follow- 


„ed and approved ‘of that decision, > v- 


It appears that the -house No. 12, Ram 
Mohun Mullick’s Lane, was erected by one 
Kailas Chunder Banerjee many years ago, - 
and, therefore, it is said, it must be assumed 
that Kailas” Chunder thought at the time of 
such eréstion, that his tenure was a permanent 
one, and thatthe plaintiff's predecessors-in- 
title must have known of the belief of Kailas 
Chunder; as to his being entitled to a 
permanent tenure, and have stood by and let 
Kailas Chunder lag out his money on tha 
footing of that belief. A similar argument is 
raised with regard to No. 26, Ram Mobun 
Mullick’s Street, the house upon which was 
erected about 25 years ago by one Nundo 
Lall, Ghose. The plaintiff on the 18th of 
Novembér, ` 1905, purchased No. 12, Ram 
Mohun Mallick’s Tae. and also purchased 
No. 26 Ram Mobun Mallick’s Street, on the - 
lst of March, 1904. A 


Babs in order to raise a case of A s 80 as 
to bring the case within the principles laid 
down in Ramsden v. Dyson (1), ib is necessary 


ka - 
(1) (1868) L. R. LE, L. 129; 19 Jur. (x. s) 506; 14 


R. 926.- 


t 4 


W. 


„a 


Yol. Vij 
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that- there - -should be some adenda as to 
the belief and knowledge: of the tenant and. 


the-landlord, at the'time the buildings were 
erected, No such evidence having been given, 
the second defence raised, will not, there- 
fore, avail the defendant in. the present suit. 
‘Lastly, coming to the third ground of 
defence, the defendant alleges that he is in 
possesion under agreements, of which he .could 


obtain a decree ofspecific performance against . 


the plaintiff, and that, therefore, having regard 


“to the: decision of Walsh vy. Lonsdale (2), l 


the plaintif is not entitled to eject him dur- 
ing.-thə currency of the agreements. 
plaintiff, on the other hand, says that having 
regard to tlie provisions of section 107 of the 


Transfer of Property Act, the principles laid. 


down by J essel M: R., in Walsh.v. Lonsdale 
(2), are not applicable to India.. It was de- 
cided by Mookerjee, J., in Bibi Jawahir Kumari 


v. Ohatterput Singh (3), that ‘the principle, 


laid down in Walsh v. Lonsdale (2), applies 
to India, and in that - ‘judgment of my learned 
brother E fully concur. 


Has the defendant, therefore, an agreement - 
for-a leasé of the premises or any-part thereof: 


which could be specifically enforced P 

‘It appears in the-year 1903, that the 
plaintiff paid a salami to Nundo Lall Mullick 
- of Rs. 380, and it was agreed that the defend- 
ant should occupy the premises, No. 4,-Ram 
Mohun Mallick’s Lane,. until 1911, at the 
rent of Rs. 16-8 per month. Similarly, 
in 1906; the defendant paid to, Nundo Lall, a 
salami of Rs. 425, and an agreement was 
entered into, that he should occupy the 
premises up to 1916, atthe rent of Rs. 17 
per month; and in 1905, the defendant paid 
- to Nundo Lall, a salami of Rs. 430 with 
_ respect to No. 19, Ram Mohun Mullick’s Lane, 
< and it was agreed that he should occupy the 
premises up to 1915. In all these three cases 
the defendant has been in possession, and 
has paid the rent‘to the landlord for the time 


being ; and the terms upon which the defend- ` 
ant holds are certain and well-defined. With- 


respect to No. 26, Ram Mohun Maullick’s 
- Stréet, the defendant alleges, that his prede- 
_ cessor-in-title "Nundo Lall “Ghose paid a 
salami and took an ‘agreement from the year 


‘has given no evidence in this instance ‘of the 


h pay ent of the salami ‘by or the terms of 


2) (1882) 21 Ch: D. 9;- 52 L. J. Oh. 264; L. T. 858; 
sl W.R R109. ` ; 
@ 80D, 3, B4B, 
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agreement with Nundo Lall Ghose. But with 
regard to the other three instances, defend- 


-ant’s evidence is uncontradicted as to pay- 
_ ment of the salami and the rent. But then it 


is said by the plaintiff's counsel, that the 
defendant entered into possession under verbal 
lease and not under agreements for leases, and, 
therefore, there are no agreements of which 
specific performance can be enforced. 

But even, assuming that what was intended 
between the parties were verbal leases, it 


_ does not in my judgment follow, that becanse 
"the leases are- void under the provisions of 
_ the Transfer of Property Act as not being in 


writing and registered, that they cannot be 
enforced as agreements for leases. 

There are numerous aithorities in England 
to show, that where a document is void as & 
lease for not complying with the terms of the 
Real Property Amendment Act 1845, (8 & 9 
Vict. C. 106) it may nevertheless be specifi- 
cally enforced as an-agreement for a lease, 


“Parker v. Tarwell (4). and Cowen v. Phillips 


(5). 
In India a perféct valid agreement for a 
lease, may be made by parol, and, therefore, 


' the varbal arrangement though void as leases, 


would be capable of being enforced as agree- 


-ments for leases. 


The defendant would, therofore, hava 
been entitled to specifically enforce against 
Nundo Lall Mullick, the three agreements 
with respect to Nos.4 and 5 Ram Mohun 
Mullick’s Street, and No: 12 Ram Mohun 
Mullick’s Lane, the more specially. so 


-as allof these agreements have been part 


perfermed. The counsel for the plaintiff 


„next argued, that even if that be so the 


plaintiff being a purchaser for value with- 
out notice, is not bound by these agree- 
ments. The plaintiff bas elected not to give 
evidence in the present case. There is, there- 


fore, no evidence as to what was the actual 
state of the plaintiff’s knowledge as to the 
‘terms of the tenant’s agreements. 


The plaintiff must or ought to have known 


_that the defendant was in possession. It must 


be taken that the plaintiff had full knowledge 


_ of the rights‘ef the tenants, Taylor v. Bisbbert „o 


i (6). 
` 1902 up to 1912. The defendant, however, _ 


Tn these circumstances, Tam of opinion, 

» 4) (1858) 2 De. G. & J. 650; 27 L. J.'Ch. 812; 6 W. 

RE (1888) 83 Beav.. 18; 9 Jur, (N. 8.) 657; 8 L. Ti 
. 706. 


622,11 W. R z 
(6) (1794) 2 Vès, Jr. 487; 23 R, R a - 
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that the defendant is in possession of Nos. 4, 
& 5 Ram Mohum Mallick’s Street and No. 12 
Ram Mohun Mallick’s Lane, under agreements 
- that could ba specifically enforced against. the 
plaintiff, and that during the currency of those 
agreements, provided the defendant pays the 
rent and _complies with the terms of the 
tenancies, the plaintiff is not entitled to 
reœ vyer the possession thereof. With regard 
to No. 23 Ram Mohun Mullick’s Street, the 
defendant has failed to prove that he is in 
possession thereof - under an agreement 
which could be specifically enforced. The 
plaintiff is, therefore, entitled to recover 
possession of these premises together with 
mesne profits as from the expiration of the 
notice to quit, up to actually delivery of 
possession thefteof. Such mesne profits being 
assessed at the rate of the rent formerly paid 
‘by the defendant. i 
- There only remains the question’ of the 
‘costs.of this suit to be dealt with. As both 
. parties have partially succeeded, the proper 
- order, E think, would be to order both 
parties to pay bheir own costs of this suit, 
l Sutt decreed. 
"Mr. O. O. Bose. —Attorney, for the Piain- 


k 


- 


Mr. K. K. Dey. Attorney, for pe Defend- 
ants. 





w 0. 11 0., L. J. 548.) . i 
CALOUTTA HIGH COURT; 
ORIGINAL Crvi, Sur No. 643 or 1908. 

l June 14, 1909. 

Present: —-Mr. Justice Fletcher. 
-KEDAR NATH JOYPOORIA: AND ANOTHER 
—-PLAINTIFFS——APPELLA NTS _ 

versus i 
` POORASUNDARI DASI—Dzraxpant— 


RESPONDENT; = -- 

Speciñc performance—Unregistered lease which 48 

compulsorily regwirable—Hvidence, admissrbility +n, 

An unregistered gabulsat, which is compulsorily 
registrable, is admissible for proving the contract in 
8 case where the saitis one for specific performance 
‘of the contract. ~ 


~ 


< Nemai Charan v. Kokil Bag, 6 0. 584, 7 O L.R. 487, - 


> Rajah of Venkatagiri v. Narayan Reddi, 17 M. 466 and 
iz Kondari v. Gothumulkala, 17 M. L J. 218, followed. 
Purmangnd Das y. Dharsey Vunil, 10 B, 101, dis- 
‘Bented from. ` 


- Messrs. B. O. Mitter and B. D, Mitter, for 
the Plaintiff. 
* Messrs. 9. R. Das end N. Sarkar for the 
_ Defendant. - 
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Judgment.—This suit is “brought 
by the plaintiff for the purpose of’ ‘obtaining 
specific performance of an agreement for a’ 
lease of certain premises Nos. 1 and 1-1, Rup. 
Chand Roy’s Street. The premises, in nee 
tion, 


means.- Prior to the 18th November 1907, 
the property had, for many years, been 


let to two persons, Heeta Lal and Dwarka 
Das. 


. Dwarka Das, however, died and in 
November 1907 Heera Lal was the sole 
tenant, A considerable amount was then. 
due to-defendant from Heera Lal, for rent. 
Somewhere about November 1907, the plain~ 
tifs approached the defendant’s son-in-law, 
Sreenath Sen, who is also fhe defendant’s 
duly.authorised agent, for the purpose of 
obtaining a lease of the said premises Nos. 1 
and 1-1, Rup Ohand Roy’s Street.. There 
is, & direct conflict’ of testimony between 


- the parties, as to what took place when the 


parties orally came to a final agreement on the 


18th “November 1907. The plaintiffs say, 


that there was an agreement, that they should 
“have a lease of the premises fo? three years, 
ata rent of Rs. 275 a month, and that that 
agreement was absolute, although the rent 
was not to ran until the defendant gave 
them possession, -and they further say that 
Sreenath on behalf of the defendant, undertook 
to take steps to ejertthe old tenants from 
the premises. 


On the other hand, the evidence on behalf ` 
of the defendant, is that the agreement was a 
conditional one. The condition being, that if 
the defendant came to an arrangement with 
the old tenant or his + sub- -tenant, the agree- 
ment should ,cease. Sreenath Sen says, the 
time within which the defendant was to come 
to an arrangement with the sub-tenants, was 
‘a period of- five to six months e 
from the 18th November 1907. - 


On the, 18th November, when the first 


agreement between the parties: was arrived 


at, a gabuliat was executed by the plaintiffs 


in favour of the defendant, for-a term of three 


years, aba rent of Rs. 275 per month, and a 
deposit of Rs. 1,000 was made by the plain- 
tiffs with the defendant, to secure their per- 


formance of the- agreement. Shortly after- 
| wards, suits were instituted in the Court of 


4 


~ 


~ 
~ 
, 


are the property of: the defendant . | 
“who appears to bea lady of considerable 
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Small Causes, Calcutta, © against the sub- 
tenants, to recover possession of the pre- 
mises. Matters remained very much in the 
same position down to the 6th March 1908. 
The plaintiff’s evidence is, that he was all 
along pressing for registration of the qabu- 
hat of the 18th November 1907, and that 
as the. time for registration was about to 
expire, or in fact had expired, without the 
defendant having managed to recover posses- 
sion of the premises, it was agreed between 
- them, that afresh gabulsat should be execut- - 
ed, which should be registered when the 
defendant recovered possession of the pre- 
mises. I have not the slighteat doubt, but that 
the story told by ne plaintiffs’ . witnesses, 
. 18 true. 

It appears, that, the gub- tenants who were 
the defendants in the Small Cause Court 
suits, then- approached the defendant .with 
Jan offer to pay a portion of the heavy. arrears 
of rent, if a lease was granted to some of 
them. These terms, the present defendant 
_accepted, and on the 28th June, the suits 
were-com promised. 

. In pursuance of such compromise, the 
present defendant granted to certain of the 
sub-tenants, a lease ‚of the premises for three 
, years. That lease was granted after the com- 
mencement. of this suit. 

There ‘can be little doubt, but that hie 
defendant finding that the sub-tenants. were 
„willing to come to an arrangement with her, 
“more favourable than that entered into with 
-the plaintiffs, has set up the defence as to 


-the agreement with the plaintiffs being con» - 


. ditional, on her not being able to. come to 
terms with the tenants. or sub-tenants. But 


„even if the story told by Sreenath, were - 


true, namely, that the defendant was to have 
. five or six months from the 18th November 
1907, to see if she should come to terms with 
‘the tenants or. sub-tenants, that time had 
“expired when the defendant compromised 
the Small. Cause Court suits, on the 2Sth 
July; The only other question ahh has: been 
raised in the suit, ia'as to the admissibility of 
the qabuliats in evidence. It “has - been 
objected by learned counsel on behalf of the 
defendant, that such documents are inadmis- 
sible even for a collateral. purpose. The ‘ 
sections of the Registration Act relied: on are 
sections 3; 17 and 49." 

In passing, I may remark that the gabu- 


liate were not registered, because defend- — 


pd 


Pa 
- 


af 
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OAsie. 633 


- 
Ta 


ant made datas in a aa the same, 
although the plaintiffs were all along press- 
ing for the registration thereof. The defend- 
ant now sets up her own default in not 
registering the gabuliats, as the grounds 
for the non-admissibility of the same in 
evidence for any purpose. 

Coming then to the authorities that have 
been cited in the course of the argument 
before me:—The first case is'the case of 
Nemai -Oharan Dhabal v. Kokil Bag, (1), in 
this Court, where Mitter and Maclean, dd., 
held, wide by oral agreement, A. agreed to 
grant two mokurari leases of certain proper- 
tiss, to B, and thereupon executed two 
mokurart ledses 3 in favour of B, which however, 
were not registered in a suit for specific 
performance brought. by.. B against A, B 
could, notwithstanding the provisions aE the 
Registration Act, obtaina décree for specific 
relief, against A. The next case referred to, in 
the judgment of Sargent, O. J., and Bayley, J., 
is Par ‘manand Das Jiwan Das z. Dharsey Fas 


_ (2). That suit was also one brought for specific 


performance of an agreement for a lease, 


-and the Court held’ that as the agreement 


had not-bsen registered, it was not admissible 
in evidence either for the purpose of affecting 
the land or for‘ any: collateral . ‘purpose, As 
opposed to the last mentioned decision, the 


‘decision òf the Fall Bench of the Madras 


High Court, in the bare of Hajah of Venkata- 


‘girt v. Narayana Reddi (3), wherea snit was 


brought to recover damages for breach of the 
‘contract to grant a lease, the unregistered 
qabultat was ‘admissible in evidence to 


_prove the contract. By a more recent decision 
-of the same Court,-reported in the case of 


Kondart Srintvara v. Gothumulkala (4) it has 


-been decided, that the unregistered qabulvat 
is admissible for proving the contract, in a 


case where the suit is one for specific per- 
.formance of the contract. 

It appears, therefore, that in- the. case 
of, Parmanand Das Jiwan Das v. Dharsey -Vir- 
‘gil (2), although it has the high authority 
eing. & judgment of Sargent, C. J., 

alone, and that the decisions i in this 


not- consistent in the.case of Parmanand Das 
Jiwan Das v. Dharser Virjil (2). The balance 
‘of authority appears to be on bh = 
; g EA ae 6 ee. of ad 

3) 10°B. “101. 7 

@ 17 M. 486. > LAM a 

4) WIM.L,J,BAB ~ i 
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mitting the gabuliats in evidence for.the 
purpose of proving the oral. agreement, and 
1 hold they are admissible accordingly. In the 
result, therefore, the plaintiffs are entitled to 
a decree: for specific performance of the 
agreement come to between the parties, and 
evidenced by the two unregistered . gabuliats 


-and toan enquiry as-to what damages they 


have suffered by reason of the possession of 


. the premises, not having been delivered to 


them by the 18th May 1908. The défend- 
ant must pay to the plaintiffs their costs 
on scale No. 2 
Mr. P. L. De—Attorney, for the Plaintiff. 
Mr, K.D. Bhimjo—Abtorney, forthe Defend- 
ant. 


Surt decreed. ` 


CALCUTTA HIGH COURT. 
Seconp Orit Arrear No. 2631 or 1903, 
May 25, 1910. 
Present—Mr. J astice Brett and 
Mr. Justice Richardson. 


.PROLHAD CHANDRA DAS AND OTHERS— 


b NA A Aak 


DWARKA NATH  G@HOSH—Pranvenr— 


RESPONDENT. 
Adontion, sutt to set. 
by plaintiff—Foram of Court—Jurisdiction—Restitu- 
tion of conjugal rights, suit for—Jurisdiction of Munsif. 
It is competent to the plaintiff to value the 
relief claimed in his suit to set aside an adoption, 
and that valuation is to be taken to determine the 
forum of the Court to decide the suit. 

, The decision in the caseof Aklemannessa Bibi v. 
Mahomed Hatem, 81 0. 849; BU. W. N. 705, as to the 
jurisdiction of a Afunsif to entertain a suit for 
restitution of conjugal rights, is an obiter dictum. 

Jan Mahomed v. Mashar Bilt, 34 0. 352;;56 0. L. J. 
400; 11 0. W. N, 458, approved. 


Appeal from -the decree of the Sub-Jadge 
of Backergunge, dated July 15, 1908, confirm- 
ing that of the First Munsif of Barisal, dated 


‘July 26, 1907. 


Babu ‘Eritanta Kumar Bose, for the Appel- 
lants. 

Babu Mahendra Nath Roy and Girija 
Prosonna Rat Chowdhury, for the Respond- 
ent. 

Judgment.—the main point, whieh 
has been taken in support of this appeal, 


is. that the lower appellate Court erred in 


law in holding that a suit to set aside an 


adoption was entertainable by the -Munsif's — 
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Court. It appears that the suit was valued 
by the plaintiff at Rs.-1,235.and that the 
Mansif in whose Court it was instituted exer- 
‘cised jarisdiction in all saits not exceeding 
Rs. 2,000 in value. In support of the appel- 
lante’ contention, the decision of this Court 
in the case of Aklemcennessa Brbt v. Mahomed 
Hatem (1), has been relied on. This Court 
has, however, in the later case of Jan 
Mzhomed Mandal v, Mashar Bibi (2), pointed 
out that the decision in the case of Alleman: 
nessa Bibi v. Mahomed Hatem (1), as to the 
jurisdiction of the Munsif to entertain a suit 
for restitution of conjugal rights, is an 
obtter dictum. We have studied carefully 
the judgments of. this Conrt in: these two 
cases and weare of opinion that the view 
taken in the latter case that the decision 
in the former case was not one which was 
necessary for the purposes of disposing of 
that case and, therefore, it was an obtter 
dictum is correct. We see no reason to de- 
part from what appears to have been the 
practice in this province for a number of 
years, which has been accepted as the prac- 
tice in other provinces and to hold that, 


` for the purposes of jurisdiction, a suit to 


set aside an adoption is incapable of valua- 
tion. The practice has always been that 
it is competent to the plaintiff to value 
the relief claimed in his suit and that that 
valaation has been taken to determine 
the forum of the Court to decide the suit. In 
our opinion, therefore, this point takenin sup- 
port of the appeal fails. + 

We have gone through: the judgment of 
the lower appellate Court and we think 
that, on the merits as determined by the 
findings of that Court, the plaintiff has 
really no case. We see no reason, there- 
fore, to interfere with the judgment and 
decree of the lower appellate Court. We 
accordingly dismiss the appeal with costs. 
We assess the hearing-fee at three n 


; mohurs. 


Appeal dismissed. 
(1) 81 0. “B40; 8 ©. W. N. 706. 
(2) 84 C. 352; 5 0, L. J. 400; 11 0.-W. N. 468. 
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CALCUTTA HIGH COURT. 
MISCELLANEOUS Civin Apprat No. 91 
or 1909. 
‘May 30, 1910. 
‘Present: — Mr, ‘Justice Holmwood and 
+Mr. Justice Sharf-ud-din. 
NIBARAN CHANDRA BANERJEE— | 
“Depan DANT—ATPRLEANT 
Se ee ' versus 
g, 0. MUKHE RJER—Prawrer— 


RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s 67— 
Plaint, return of —Court’s discretion to grant reasonable 
time to re-file plaint returned to’ be filed in proper Court 
—Limstation, saving of. 

In an’ order under section 57 of the Civil Pro- 
cedure Code of 1882, returning a plaint to be filed 
in the proper Court, the Court returning the plaint 
has a discretion to grant a reasonable time for the 

purpose, and if the ‘plaintiff ro- files it to the 
proper Court within that time, his snit will ‘not 
be barred by limitation- even though he had filed 
the plaint.in the wrong Court on the last date for 
limitation, 


Appeal from the orderof the Aaditional 
Sub-Judgeof Burdwan, dated ‘December I, 
1908, reversing that ofthe Muusif of Burdwan, 
dated January 9, 1908. 

Babu Jadu Nath Kanji Lal, for the Appel- 
lants. >° 
Babu’ Satish Ohandra ‘Ghosh, for the Re- 

spondent. > 
J udgment.—The only question, which 
arises in this second appeal is whether in 
an order under section 57 of the former 
Code; returning the plaint to be filed in the 
proper Court, the Court returning the 
plaint has any discretion to grant a reason- 
able time for the purpose. It has been 
. argued before us that under the, provisions 
of section 14 of the Limitation Act, the only 
time that can be excluded is the time during 
which. the plaintiff has been prosecuting 
with due diligence another Oivil proceeding 
against “the defendant in good faith in a 
Court which for defect of jurisdiction is 
unable to maintain it, and that, therefore, 
what really happened was that when the 
plaint was returned on the 10th of July 
1907 at 4-50 p.m.,' the plaintiff no longer 


| i ga Soan 
had any time in which to file the plaint in | reasonable time is, but it should, of course, 


the proper Court, inasmuch as he had filed 
the plaint in a wrong Oourt, on the 12th 
April 1907 which was the last date for limit- 
ation. It is urged that the special pro- 
vision made with regard to section 20, Oivil 
Procedure Code,- is a concession and only. 
gives the time segan, for going soni; the - 
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Court in which the proceedings are stayed 
to the Court in ‘which the suit is re-inatitut- 
ed. -But we are strongly of opinion “that 
this provision is in no sense a concession. 
On the'contrary it is a stringent rule of law 
made with regard to the express provision 
of section 20 wherein -it is laid down that an 
application under that section must be made 


‘The 
ordinary rule of law where there is not hing 


. tothe contrary i is that when time is required 


for carrying out the order of the Court that 
timer must be reasonable. In the case of 
Hukum Ohand Baid v. Kamalanand Singh 
(1), which is referred to by the learned 
Subordinate Judge in the Court below, it 
is laid down — The Code does not affect 
the power and duty of the Court, in cases 
where no specific rule exists, to act accord- 
ing to equity, justice and good conscience, 
though in the .exercise of such powers it 
must be careful to see that its decision is 
based on sound general principles and is 
notin conflict with them or the intention 
of the Legislature.” Now if it once be con- 
ceded that a plaintiff who has been allowed 
to take back his plaint to be filed in the 
proper Court is entitled to -reasonable time, 
it appears to be the _duty of the Court to 
decide what reasonable time is. In this 
case the learned Munsif rightly or: wrongly 
said that a week would be reasonable 
It appears on the facts that it 
would have been quite possible for the 
plaintiff to have filed his plaint earlier 
than that. But relying on the inherent 
power of the Court, he appears to have 
followed the order of the Court and to 
have re-filed his plaint within the time grant. 
ed to. him by the Comt.. The learned 
Subordinate Judge’ is doubtful as to the 
power of the Munsif to grant a fixed period, 
but he finds'as a fact that the time granted 
was reasonable for the purpose, and we do 
not consider it either-necessary or desirable 
to go behind the finding. We think that 
if the Court can lay down that a reasonable 
time be ‘given, it may-a fortiori say what that 


be very careful not to give more time 
than is reasonably necessary. If inthis cage 
the Munsif did allow a slightly longer time 
than was absolutely necessary, the plaintiff 
cannot be called upon to be responsible 


ws ad L. J,, 67; 88 0. 927, 
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for what was within ne ee power of 

the Court. 

- Ker these 

appeal must be dismissed with costs. 

assess the hearing-fee-at two gold mohurs. 
; ~ Appeal dismissed. 


reasons, we chink that the 
We 
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CALCUTTA HIGH COURT. 
Seconp Crvin Aprgan No. 1594 or 1908. 
June 1, 1910. 
Present:—Mr. Justice Holmwood and 
- Mr. Justice Sharf-ud-din. - 
ADHAIR OHANDRA DUTT AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
VETEUS 
_ KIRTIBASH BAIRAGEE AND OTHRRS— 
Derren DaNTS—RESPONDENTS: 

Guardian and Ward—Alhenation by de facto guardian 
—Minority of husband of minor Hindu wife—Legal ne- 
cessity—Income of property not sufficient to meet neces- 
sity—Alienation tf valid. 


The acts of a de facto guardian in alienating 
the estate of a° minor married Hinda female, dur- 
ing the minority of her legal guardian the hus- 
band, will be valid if a necessity for the money 
sought to be raised is established, as for instance 
that it iswanted for repairs, and if the income of 
the property be not sufficiont to provide the requisite 


funds, 


The rules cited by Garth, Chief J ustice, in Hurry . 


Mohun Rai v. Gonesh Chunder Dass, 10 0. 828, 


followed. 
. Appeal from the decree of the Sub-Jndge 


of Burdwan, dated April- 11, 1908, revers- 
ing that of -the Munsif of Burdwan, dated 
April 3,1907. ` oe 

` Dr. Rash Behary Ghosh and Babu Mohini 
Mohan Chatlerjes, for the Appellants. 

Babu Shorosht- Charan Mittra, for the Re- 
spondents. e 

Judgment.—The question which 
arises in this second appeal is as to the 
validity of the acts of a de facto guardian 
in alienating the estate of a minor married 
Hindufemnale during the minority of her legal 
guardian the husband. 

The facts are simple. The girl inherited 
an undivided third from her father who 
took the estate from his father by way of 
gift. The gift was saddled with an injunc- 
tion to keep up the family Durga pujah. 
The girl after her marriage continued to 
live with her grandmother the widow 
of the donor who was her de facto 


guardian. 
< The puja dalan fell- into kaa and a 


~ w ~ 
_— . me 


_ [1910 


~———- v 


” 


etine of the co-sharers, 


`- co-sharers 


at which the 
grandmother, Tarangini- Dassi, represented 
Latibala Dossy, the minor daughter of Keshab 


Chandra Sirkar, the donee of the property, 


was held. 

It was found that the only way to raise 
funds to repair the dalan was by selling 
some of the joint family property. So a 
portion was sold and the repairs partially 
effected. This transaction has never been 
impugned thoughit involved a partial aliena- 
tion of the. minor’s estate. The Rs. 200 
raised by this. sale was not, however, found 
sufficient to complete the repairs and the 
together with Tarangini again 
met and agreed to gell the tank now in 
dispute. 

It is found that the minor’s income from 
this tank was only 12 annas a year which 
the Subordinate Judge finds was expended on 
the pujah. 

This ‘sale is dated 27th Assin 1310. Ib 
now appears that the plaintiffs purchased the 
6 annas share of the tank and: high land 
round it from the minor’s husband who had . 
then come ofage onthe 5th Bhadra 1312, 
with the permission of the District Judge, 
obtained on the allegation that Tarangini Dasi 
had allowed the rents of the minor's property - 
to fall into arrears. 

The plaintifs now sue to-eject the defend- 
ants who are the purchasers from the co- 


- sharers and de facto guardian. 


The Munsif holding that the minor Lati- 
bala was in no way benefited by the sale of 


"1310 decreed the suit. 


The Subordinate Judge holding that the 
sale was valid as-made for legal necessity has . 


‘reversed the Munsif’s decision. 


The appeal before us is on the ground that 
there is no obligation on a daughter, who is 
married into another family, to contribute 
towards the family worship of her natural 
family: that she might have done soas a 
major ofher own free will, but that a guardian 
cacnot alienate any norton of her estate 
even for the minor's own maintenance; 
unless there is no other income for her 
support. - 

We think, however, that the principles 
laid down in Hury Mohan Rat v. 
Gonesh Chunder-Doss (1), lead to the same 
conclusion as that arrived at by the learned 


Subordinate Judge. The factsof that case 
(1) 10 C. 823, 


= ey 3 


ABDUL V. EMPEROR, 
have, of course, no “bearing upon this 0880 


and the- Judges composing. the Fall Bench | 


were- divided in the proportion ‘of: 3 to 2 


but we find clear rules laid down by those | 


who adopted opposite views on the question 


' raised in-that case as to the principles which 


necessary in order to prevent a deterioration - 


should govern a case-like the present. - It is 
clear from the judgment of Mr. Justice Miller 
that a female inheriting from her ‘futher. re- 
presents the estate in the same manner as a 
Hindu widow holding a life-estate from her 
husband. Mac Donall, J., held that: therepair, 
of | houses on the estate of the father were 


in their.value and that a debt incarred by 


‘the daughter for theirrepair was reasonable 


i 


- ard this was the view also 


out of the estate even after the lady's death 
taken ` by 
‘Prinsep, J. Garth, C. J, who differed from 
the three learned J adiga above mentioned, 
said: “If there is any pointof Hindu law 
more clear than another, it is this, that 
Hindu widow has no right to sell or charge 
the estate to the prejudice of the inheritance, 
BO long as the. income from the estate is 


sufficiently large to satisfy all its _ proper | 


requiremēents.. In other words, in order to 
justify, “any such sale or charge, a „necessity 


“of two kinds must be shown :— 


1. A necessity for the money sought 
“to be raised as for instance ‘that 

‘ it is wanted-- for repairs, or 
for shradhe, marriages and the 

like : : i 


That the income of the property 


is not suficient to provide the- 


requisite funds and that conse- 
quently it is necessary to sell or 
mortgage.” 

This view Was MEN | by Wilson, J., 
who remarked that there was no special 
peculiarity about. repairs ; they were in the 
same footing as all other liabilities properly 
incurred.’ : 

Now there is is a ‘olear finding by the lower 
appellate Court that there was necessity 
for these repairs for the benefit of the estate 
and ihat the income.of the property was not 


_ sufficient to- provide ‘the requisite funds 


= a 
"~ 


and that. consequently it was necessary to, 


sell and what was sold was a filthy tank, 
the very. small income ‘of: which Rs. Oper 


annum had always been ‘devoted to- this ` 


pujah. 
lt is gongan by the learned Doctor who 


Lain 


Pah, a 
l 
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commit theft. 


"899 


apah for the apel is that the powers of 
a de facto guardian are the same as those of a 
legal guardian, ~ 

Without, therefore; following the learned 
Bubordinate Judge into the numerous | ques- 
tions which he has raised on the purely re- 
ligious aspects of Hindu law, it is sufficient in 
this case to hold that it is concluded by the 
two well-established rules cited by Garth, 
-O. J., above. 

The contention of the learned Vakil for 
the appellants i in final reply that the sale 
‘deed, given with the permission of the 
District Judge by the legal guardian, cannot 
_be set aside, does not arise, inasmuch as it 
‘ig the plaintiffs who are suing in eject- 
ment and have to get rid of the prior title 
created ‘on the defendants. The appeal, 
‘therefore, fails and mast be dismissed 
with costs. n 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Ornar Revision No. 856 or 1909. 
September 27, 1909. 
Present:—Mr. Tuatios Johnstone. 
raksa CUED a anan 
Versus ` 
` EMPE ROR—Pros soba eaPONDEME 
` Orimanal Procedure Oode (Act V of 1898), s. 562, 
application of—Penal Code (Act XLV of 186)), s. 457 

—~Revision. 

Section 862 of Criminal Procedure Gada, 1898, 
cannot properly be used in cases falling under section 
457, Indian Penal Code, but where it has been wrongly 
applied by a Magistrate, it is open to the, High 
Court on revision side to interfere or not, as it thinks 
fited upon a consideration of all the circumstances. 


Case reported by A. A. Mc. LeMitchell, 
Esquire, District Magistrate, Hissar, with 
his No. 1360 of 10th July, 1909. 

Facts appear from the following report 
ofthe Sessions Judge:— ‘The accused is afriend 
of the complainantand wassitting with thecom- 
plainantand othermembersofthelatter’sfamily 
at the latter’s house one evening. When all 
the members of the house had fallen asleep 
the accused went to his own house and 
returned with . certain implements and 
forced his'way into a locked room of the 
house and- stole thence a casket of jewellery 
containing jewellery to the value of Rs. 400. 
The accused admits the offence and has been 
convicted of . housebreaking by night to 
' Owing to accused’s character 


eo 


4. 


ka 
‘sions of 
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and youth the Magistrate coisas him on 
executing a bond with two securities for 
being of good behaviour for one year. 


“The accused on conviction by E. 4. 
Stephens, Esquire, exercising the powers of a 


- Magistrate of the lst class in the Hissar 


District, was sentenced by order, dated the 4th 
May, 1903, under section 457 of the Indian 
Penal Code, to be released under the provi- 
section 562, Criminal Procedure 
'Céde, on his entering into a bond for Rs. 500 


“with twosureties inthat sum forone year from 


date, to appear and receive sentence when 
called upon and in the meantime to keep: the 
peace and be of good behaviour’. Nb. 
“The action of the Magistrate was 
wrong 38 section 562 cannot be used 
in cases of conviction under section 457, 
Indian Penal Code. As, however, the gene 
has been released on securiiy in pursnance 
of the Magistrate’s order, I do not think it 
advisable that the accused should now re- 
ceive a sentence of imprisonment. - As, 
however, the order of the Court cannot stand 
as it is, I forward thecase for revision with 
the recommendation that the conviction be 
altered to one of theft in a building under 
section 380, Penal Code, when the order 
as to security will stand.” 
Mr, Nand Lal, for the Accused. a 
“Order. —This has come here on the 
revision side and it is within my discretion 
to interfere or not, as I think fit, upon’ a con- 
sideration of all the circumstances. The 
first Court was certainly wrong in its order, 
for section 562, Criminal Procedure Code, 
cannot be properly used in cases falling under 
section 457, Indian Penal Code. I do not 
think I should alter the conviction to anything 
else, but I simply decline to interfere. In 
my opinion, there is nothing to be gained 
by now passing a sentence of imprison- 
ment. Papers returned. Mr. Stephens 
should take care not to make such a mistake 


again. 
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(a. c, 20 P. W. R. Or. 1910; 14 P. R. Or. 1910.) 
. PUNJAB CHIHF COURT., L 
CRIMINAL Appnat No. 30 or 1910. 
March 15, 1910. 
Present:—Sir Arthur Reid, Krt., Chief Judge, 
and Mr. Justice Rattigan. - 
BISHEN DAS—Convicer—APPaLLANT 
Versus 


EMPEROR—Prosucuron—Rasponpext® 

Appeal—Jurisdichion of the Chief Qourt—Conviction 
by Superintendent, Hill States, under special powers 
given by the Local Government-—Local Government’ s 
statement—Native Indian subject comnutting an offence 
in a Native State— Penal Oode (Ast XLV of ree) i 
3 and 4 

(1) The Chief Court, has no jusiadiotion _to 
entertain and hear an appeal from the‘order of 
Superintendent, Hill States, specially appointed by the 
Local Government to try criminal cases in a Natıve 
State outside British India, even if the oflicer happens 
to be a District Magistrate in Dritish India. ° 

(2) The Clnef Court has also no power to ‘question 
the vahdity of such an appointment, but is bound to 
accept as conclusive the statement of the Local Go- 
vernment with regard to the capacity in which thet 
officer has acted. 


Obter. a 


c (8) Indian Native subjects of His Majesty com- : 


mitting offences in a Native State are amenable 

the jurisdiction of the Courts of that State., All el 
sections 8 and 4 of the Indian Penal Code provide is 
that such person is also liable tobe prosecuted in. 
British India for any offence committed under this 


_ Code, in a foreign territory. 


=e [A910 | 


ln the matter of the criminal appeal of i 


Bishan Dass and others who were convic-- 
ted by'A. B. Kettlewell, Esquire, Superin- 
tendent Hill States, Simla, on the 28rd 
November, 1909, on various charges, 
sentenced to various terms of trans porta- 
tion and imprisonment with Miscsllaneons 
Application No. 17 of 1910 by the Govern- 
ment Advocate for a Ruling as to whether 
the Chief Court has or has not jurisdiction to 
hear the appeal. 

Messrs. Parker and Shadi 


Appellant. 
The Government Advocate, for the Respondent. 


Judgment.— 16 is alleged for the 
prosecution that one Ram Saran on the 24th 
August 1909, attempted to murder Mr. A. J. 


x 


Lal, for the 


‘and w 


Gibson, Deputy Conservator of Forests, by ` 


shooting at him with a gun and that certaiu 
other persons (to witness, Kasi, Bishan 
Das, Shama Nand, Thakar Dass, Devi Saran, 


Sewa Ram and Ganga Ram), aided and | 


abetted in the commission of the said offence. 
The actual scene of the occurrence is said to 


have been a place within the territory of the . 


fm 
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Bashahr State, one of -the “Hill States ‘of 
Simla,” and outside British India. 


It appears that Mr. A B. Kettlewell, the ` 


Deputy Commissioner and District Magistrate 
of Simla, and as such -the ex-officio Super- 
intendent of the Hill States of Simla, was de- 
putéd by the Local Government to try the said 
persons for the offence alleged to have been 
committed “by them. Mr. Kettlewell, in 


pursuance ‘of these orders, proceeded to - 


‘ Rampur, the capital’ of the Bashahr State, 
and there held the trial of the accused persons, 
with the result that he convicted, Ram Saran 
of the actual attempt on the life of Mr. Gibson, 
and Bishan Das, Shama Nand, Devi Saran, 
“Sewa Ram, Ganga Ram and Kasi of com- 
plicity in the said offence. Ram Saran has 
been sentenced- to 14 years’ transportation; 
_ Bishan Das to 12 years’ transportation; Shama 
Nand to 10 years’ transportation; Devi Saran 
and Sewa Ram to seven yearn’ transporta- 
tion;, Ganga Ram to 4 years’ rigorous 
imprisonnient and Kasi to 3 years’ rigorous 
imprisonment, 

From this order all the oonviota, except 
Ram Saran and Kasi, have preferred an 
appeal to this Court, through their réspective 
counsel. 

: Onbehalf of the Crown, the learned Govern- 
_ ment Advocate, Mr. Potman, has, urged as a 
` _ preliminary objection that this Court has no 
jurisdiction to entertain the appeals on the 
grond that thetrial was held outside the limits 
ofthe British India and by a person who was 
a political officer, and when conducting the 
trial, acting in no sense as‘ a Magistrate 
subordinate to this Court. In reply toa letter 
addressed to him upon this point by one of 
' the counsel for the accused persons, the Chief 
Secretary to the Local Government has stated. 
that “he was tried by the Superintendent, 
Hill States, Simla,” in his capacity of repre- 
sentative of the paramount power, by ‘virtue 
of which he is vested with residuary jurisdic- 
tion to try cases when political considerations 
preclude the exercise of the Chief’s jurisdic- 
tion. In trying the case the Superintendent, 
‘Hill States, assumed the authority. of the 
Chief, dening which there is no appeal to 
any British Court, as no question of British. 
-Indian Law arises. 

The last “ sentence quoted is, we need 
hardly say, merely an expression of opinion 

on the part of the executive authority and in 
' no sense binding uponus. But we feel bound 


on 


pd 
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“to. entertain such an appeal. 
Lal, 


a 


at the same time to accept as conclasive 
the statement of the Local Government 
with regard to the capacity in which Mr. 
Kettlewell tried those persons. Admittedly 
the trial occurred at a place beyond the 
limita of British India, and it seems to us 
that the mere fortuitous fact that the officer 
who presided over the trial happened 
to occupy the post of District Magistrate of 
Simla, cannot give this Court jurisdiction in a 


‘case in which it would otherwise have had 


no jurisdiction. That -in trying those 
powers, Mr.’ Kettlewell was not acting in 
his capacity of District Magistrate of Simla, 
is obvious for several reasons. In the first 
place we have the letter of the Chief Secre- 
tary to the Local Government, from which 
we have already quoted ihe material pass- 
ages. In the next place we have three facts 
(1) that the order is signed by Mr. Kettlowell 
as “Superintendent, Hill States”; (2) that the 


_ trial took place outside the limits of the 


jurisdiction of the District Magistrate of 
Simla; and (8) that the sentences awarded 
tothe accused: were such that no District 
Magistrate, as such, has jurisdiction to 
impose. 

Obviously, therefore, Mr. Kettlewell, was 
not acting in his ordinary capacity as Magis- 
trate under the Criminal Procedure Code. 
He was pro tanto a person authorized by the 
Local Government to conduct a trial in foreign 


- territory. He held the trial in that territory 


‘and. whether or not his appointment was 
mira or ultra vires, is a question upon which 
we conceive this Court has no power what- 
ever to adjudicate, so far as the present 
question before us ‘is concerned. We have 
to consider simply and solely whether an 
appeal lies to this Court from the order of a 
person who has (rightly or wrongly) been 
authorized to conduct a trial outside the limit 


_ of British India of persons alleged to bave 


been concerned in a crime outside those 
limits. Upon this question we have no hesi- 
tation in saying that we have no jurisdiction 
Mr. Shadi 
on behalf of hia client Bishen Das, 
urged that a subject of His Majesty could not 
be tried in a Native State otherwise than in 
accordance with the provisions of sections 3 
and 4 of the Indian Penal Code, and that 
consequently in his case, at all events, an 
appeal must be to this Oourt, We cannot 
accede to this contention, The provisions of 
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the-law relied upon by. the learned oia | 


are clearly. intended to provide merely that a 
subject of His Majesty who commits an 
offence under the Indian Penal Code in foreign 


` territory shall-be liable to be punished for 


the same, when he returns to British India: . 
We can find nothing in, those sections to 


_. --preclude the ‘exercise of jarisdiction in 


Native States over. Native Indian’ Subjects. 
of His Majesty who have committed offences. 


in those states. - 
Mr. Shadi: Lal further urged that the 
Superintendent, Hill States, had no jurisdic- 


_ ‘tion to try the accused ‘persons. ‘But even so, 


and even if-we admif (for the sake of argu- 
-ment), that the Superintendent actedillegally, 


--. we fail-to see how that fact would affect the 


_ question . 


before- us: We. have merely 
to decide whether or not an appeal lies.to this 
‘Court from the order passed by Mr. 
well, as Superintendent, Hill: States;-in- a 
trial conducted by him outside the limits of 


“British India and upon this question. we 


- have no hesitation in saying that. no ‘such - 


` appeal lies. 


hd 


a 


Mr. Shadi Lal, in conclusion, argad that 
“a subject to. His Majesty the Emperor; waa 


illegally detained in prison and that we shall - 


call upon his keeper to show cause why. the 


. accused should not be set -at liberty. ‘~'We, 
however, decline to deal with this question as’ ' 
it is not before us.. Asa result we accept this. 


preliminary objection. and hold. that no 
appeal lies to this-Conrt from the order. of 
the Superintendent, Hill States, Simla. ~ 


Appeal rejected for want of jurisdiction, 


ot 
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_. PUNJAB CHIEF OOURT.. - 
Crvib. REVISION No. 2343 of 1908. .>' 
< ' January 27, 1910. 
Pail -—Sir Arthur Reid, Krt., Ohief J ndge. 
- IMAM. DIN AND otmuze—Darenpants— 
a PETITIONERS 
` versus 
-SHAH DIN AND OTHERS—— PLAINTIFFS —— 
` RESPONDENTS. 


En 


Vendor and purchaser—Sale of equity of r edemption—. 


Prior sale—-Mutation of names—Notsce-~Acquiescencé— 


_ Punjab Courts Act (XVIL of 1884) , 8. 70 (Material 


; ils hala! ame cal A 


one a fact prima facie against the record is a 


arity within the aan or section 
a (a)- of Aot XVIH- of PIIN 
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“A subsequent rados aoquires no title by ae 
& property from the vendor who has already parted 
_ with all the interests therein. 


Petitiow for revision of the order of M. Ih 
“Waring, Esquire, Divisional Judge, -Jullundur 
Division, dated the 12th May, 1908, revers- 
“ing that of Sardar Amar Singh,’ Munsif, 3rd : 
_Olass,~ Philour. dated the ae TREE 
- 1907.. : 

F acts.—Plsintiff sued for possession of 
-somé land: by: way’ of redemption on‘ the 


allegation that.in 1885 he-had purchased the -` 
. equity of redemption thereof and mutation of 


names had been effected in his favour. The 
defendants pleaded inter alta prog Bale Ore 

"19821 in their father’s favour. : 

- Theré was one fact against the- Jefondarita,. 
_te@., when-their father applied - to get muta- - 
tion of names as vendee in his favour he was 
referred by the Revenue authorities to- bring 
a Civil suit to establish his title’as purchaser 
of the equity of redemption, but ae did not.: 
do so. -. 

The lst Court, 


however: ona the 


— guit on the ground, -that the ‘subsequent ` 
- vendor acquired no title therein and that as 
~ defendants’ father was in possession there 


was no need’ for him to bring a Civil suit - 


according to - the direction of the Revenue: m 


authorities, 


-decreed the claim for the reasons. set forth 1 in 
the. following extract from its jadgment. ` 
“The question is. whether the. deed of 1882 


24 [1910 | 


r- 


J 


Bab." the Divisional Court, Jallandar, E 


Id 


'in favour of Akku establishes a title superior , _ 


to that derived by plaintiff from his sale-deed 
of 1885. ` 

"I think that defendants are estopped on’ 
equitable grounds from pleading a prior F sales 


-, Akku never applied for mutation i in accordance 
Ni ~ with his sale-deed. | f 


_ “Not only did he acquiesce by silence in 
the sabseguent sale. to plaintif- but he 
deliberately suppressed the deed ina Civil- 
suit, which he brought as mortgages against 
one Nathu in respect of the Northern portion 
of the Khasra number in dispute... Section - 
41 of the Transfer of. Property Act and 
‘the case of Aziz Begam v. Mohan Ial (1), are - 


sufficient. authority for holding that under . 


the circumstances the sale in favour of pisin- 
tiff is.not voidable.” 
Lala Hukam -Ohand, for the Petitioners. i 
R. S. Pandit Sheo. Narain, for the’, Re- 


e 


, Bpondents. og. 


DBP. a 1908; 182 P. i B. 19085 


t 
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Vel. VIJ- 
SANT BHARTI v, RAM BAN. 


Judgment.—The lower aie 
Court decreed the appeal before it and 
dismissed the suit on‘ the groundsthat Akku, 
the alleged- purchaser, never. applied for 
mutation in accordance with his sale-deed, 
and deliberately suppressed the deed in a 
suit which he brought against one Nathu. - ` 

Reference to. the record shows. that in 
` 1885 Akku applied for mutation, and that his 
application was rejected, and that the sale- 
deed was produced in the suit against. Nathu 
and was endorsed by the presiding Munsif. 
Under these circumstances the usual course 
would be to set aside the decree of the lower 
appellate Court and remand the appeal -for 
re-trial,, but it is admitted that the reversal 
of the judgment 
Court on the two points’ above- specified 
necessitates the maintenance of the decree 
of the Court of first instance: and ob- 
viates the necessity - for remand. I allow 
this application, set aside the decree of the 
lower appellate Court.and. restore the decree 
of the Oourt of first instance with costs 
eee 

, Aitana allowed. 
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s - . (80.41 P. W. B. 1910.) 
- + PUNJAB CHIEF COURT. 

Saconp Crvm Avpwat No. 1471 or 1907. 

, March 2, 1910.. 
_ Present: —Mr. Jast Shah Din,and 
‘Mr. Justice Williams. _ .°‘ 
Bawa SANT BHARTI AND OTHERS—— 

: i PLAINTIVSS—APPELLANTS _ 


"POTSUS 
RAM BAN AND OTHERS— [DEFENDANTS — 


RESPONDENTS. i 
Custom—B8uccession—Sadh Sanyasi—Son—Ohola— _ 
Sanyasi becoming’ a | Grihasti—Presumption ~ 
acquisthens—Pleading—~Practice—Maintenance, 
In the absence of conclusive proof of a custom to 
the contrary, among Badh Sdnyasis, when thé mahant 
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kanadat of tk institution and, Hado 
belongs to the institution, 

' In acase of inheritance, the question of maintenance 
cannot be raised for the first time in appeal if the 
plaintiff has failed to claim itin the alternative in 
the pa and consequently it has not been put in 


Farther sasa from. the order of H. P. 
Tollinton, Esquire, Divisional Judge, Lahore 
Division, dated the llth November, 1907, 
afirming-‘that of Sheikh Miran Bakhsh, 
Sub-Judge, lst Class, Lahore, dated 31st 
December, 1908, dismissing the claim. 

Mr. Gurcharn Singh, for the Appellant. 

Messrs. Vishnu Singh and Roshan Lal, for 


the Respondents. 


Judg ment.—The principal point for 


of the lower appellate ‘decision before us in this case is whether 


among Sadh Sanyasts when the mahani of an 
endowed institution becomes a © Grihast”’ or 
in other words -abandons the celibate life, 


. marries and has a family, his sons born in 


‘wedlock have tpso facto aright of succession 


- provided they are ready to take up the 


duties of the mahantship, or whether the 
succession goes to a spiritual son or chela, 
either nominated by the mahani himself or. 
elected to that office by the brotherhood. 

The two lower Courts have concurred in 


_ finding that the succession goes to the chela 


-~ v 


rather than‘to the natural heirs, and after a 
careful examination of the evidence on the 

record, we are of opinion that that view must 

prevail. 

Strictly speaking the sanyasts, as followers 

of Shankar Acharya, are bound by their 

vows to lead a celibate life ;and it is only_as 

the result of a somewhat modern innovation 

that the practice of allowing a sanyass to. 
marry and -havea family has. come into 

existence. -In such circumstances we think 


: that very, clear proof should be required 


before if is conceded. that the head of an 
endowed institution can, by the simple process 
of marrying and having a family, convert if 
into a semi private establishment, especially 


of an endowed institution becomes a Grihasti or in when it seems to follow from the acceptance 


other words abandons the celibate life, marries and 
haa family, his sons born in wedlock have 1pso facto 
no right of succession to the institution even if they 
-are ready to take'up the duties of the mahantship,' 
and, the succession goes to a spiritual son or chela 
either nominated by the mahant himself or elected to 
that office by the, brotherhood. 
Dasaundh Ram Vv. Khasan ‘Das, 112 P. R. 1908, 
-distin ed. 
. Inthe absence of any definite evidence to the 
contrary, the proper presumption is that the property 
acquired by 9 mahant was dequired by means of 


3 


ofsuch a principle, that where there are 
_ several children, the endowment becomes dis- 
- tributed among them, a circumstance which 
must inevitably involve firstly, the financial 
embarrassment, and finally, -the complete 


break up of the institution itself, 


. The principal plan that we find in the 
evidence of the somewhat numerous witnesses 
brought by the plaintif who depose that 


pad 
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when 9 sanyast becomes a Grihasti and has. 


kons, he is incompetent to appoint a chela, 
or if he does so the chela has no right 
of succession as against the sons, is the 
fact that ibt does not appear how far 
the principle applies to the funds of an 
endowed institution, No doubt in theory 
every sanyast being civilly dead is incompetent 
to hold property, but as long as his re- 
lations, who remain in the world, do not 
object, it seems not unreasonable that his 
‘legitimate descendants should have a better 
right of inheritance than a chela but no 
such presumption arises in regard to the 
endowment of. an institution, but rather 
the other way: for as the propositus ouly 
came into possession of the endowments 
not by the reason of his natural descent 
from his predecessor, but becaure of his 
spiritual relationship to him, so one would 
say that his successors should be selected on 
similar principles. And itis notable in the 
present case that the plaintiff, who belongs 
by lineage to the Ban sect of sanyasts, has 
been admitted as a chela by his maternal 
uncle, who belongs to the distinct sect of the 
Bharthts, and has, apparently by virtue of 
that chelaship, succeeded to the property held 
by the Bharthi guru, although whether in 
connection with an institution or not we do 
not know. It would be rather an unusual 
circumstance we consider if the plaintiff were 
allowed to succeed to the Bharthi property 
by virtue of his spiritual relationship and to 
the Ban property by virtue of his natural 
descent. We have been referred in the 
course of the very able argument of the 
earned counsel for the appellant to the case 
reported as Dasaundhi Ram v. Kharan’ Das 
(1), in which the parties were Udas Sadhs. 
In that case, however, the custom appears to 
have been proved with particular’ clearness, 
numerous mutation-entries having been 
produced in which property apparently dera 


property, passed from father to son among 


Udan fagirsP And in that case the learned 
Judges held that even if there was a doubt 
on the point whether a collegiate institution 
. could by the marriage of its head, be converted 
into a quasi family institution the election of 
the plaintiff as mahant by the fraternity 
placed his title beyond dispute. In the 
present case the evidence as to custom is 


distinctly vagne, especially as we have said 
(1) 112 P, R. 1906, ý 
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on tho point whether the precedents cited | 
related to private property or to endow- 
ments, and on the other hand there is no 
suggestion that the plaintiff has been elected 
as mahant-of the Hadhiali mait by the 
fraternity. 

We, therefore, find on the 38rd, Ath ‘and 
6th grounds of appeal against the plaintiff 
that he has not established a right to succeed 
to the endowment of the Hadhiali mati 
simply on the ground that he is the son of 
the last holder of the mahantshtp. 

The 2nd and 5th grounds raise the question 
whether all the property in suibis wagf of 
the Hadhiali matt, and it is suggested that 
Bhairo Ban, the plaintiffs’ father, and late 
Mahant, who lived for the latter part of his 
life in Lahore with his family, earned large 
sums by practising as a Hakim and astrologer. 
Now the plaintiff, who isthe late Mahant’s 
eldest son, is about 30 years of age: while 
none of the property in suit is shown to have . 
been acquired more recently than in the 
year 1875. In the absence of any definite 
evidence we think the proper presumption is 
that the acquired property in suit was 
brought or obtained on mortgage at a time 
anterior to Bhairo Ban’s marriage and 
departure from the matt: and consequently, 
that the acquisitions were made from accumu- 
lations of the institution and not from tbe 
late mahant’s personal earnings., We, there- 
fore, decide these grounds against the plain- 
tiffs-appellants, 

The 7th and 8th grounds ‘assert that the 
plaintiffs are entitled to maintenance: but 
this right has not been claimed in the suit, 
nor in consequence put in issue and we cannot, ~ 
consider it. The 9th ground challenges 
the manner in which the respondents have 
dealt with the property, but does not call for 
consideration as the plaintiffy havenot shown 
that they have a locus stand? which entitles 
them to raise objections. 

Tt follows from the foregoing that we see 
no reason to dissent from the findings of 
the lower Courts and dismiss this appeal: 
bat in this Court the parties will bear ‘their 
own costs. 

Appeal dismissed. 


1 


rol. VI] i 
"RAM OHAND Y. CHATAR SINGIL. 


(8. 0. 57 P. W. R. 1910.) 
PUNJAE CHIEF COURT. 
Seconp Orviz APPRAL No. 86 or 1910. 
` Mareh 30, 1910. 
` Present:—Mr. Justice Shah Din. l 
RAM CHAND—PLAINTIFE—ÅPPELLANT 
‘VETSUB - 
CHATAR SINGH Anp OTHERS— DEFENDANTS 
. RESPONDENTS. ` 

Registration Act (ar of 1877), s. 17 (b)&(c)>Regis- 
tration-~Sale-deed—Receipt. 

A document of the following description, bas Larki 
sar-t-bas kul hum ne wasul pa liya hai # * ™* mush- 
tart ka tkhtiyar hat ki jab chahe registri kara leve lihaza 
yeh chand haruf bataur rasid ke skh diye hain ke sanad 
ho, is not a sale-deed falling within the purview of 


clause (b) but does fall under clause l(c) of sectton. 


17 of Act IIT of 1877 now Act XVI of 1908 and is 
compulsorily registrablo.- 

Partap Singh v, Karm Chand, 184 P.R. 1889, re- 
ferred to. 


Further appeal from the order of the Divi- 
sional Judge, Sialkot Division, dated the 19th 
March, 1909, confirming that of Lala Chandu 
Lal, Munsif, lst Class, Gujranwala, dated the 
12th November, 1908, dismissing plaintiff's 
suit. - 
B. S. Lala Sukh Dial, for the Appellant, 

Pundit Javala Pershad, -for the Respond- 
ents. | 
f Judgment.—After hearing argu- 

ments, I think that the Courts below ‘have 
erred in holding that the ‘document, dated 
the 26th September, 1905, is a sale-deed, and 
was as such compulsorily registrable under 
section 17 of the Registration Act. The 
decision of this- Court in Par tap Stngh v. 
Karm Ohand (1) is more or less in point; and 


i _J am inclined to the view that the words “bat 


karke sar-t-bat kul hum ne wasul pa liya har” 

which occur in the document should be taken 
merely as a recital that a sale had already 
been made, which construction receives 
support from the words that follow, namely, 


mushtar: ka ikhtiyar has kt jab chahe registri . 


kura leve lihaza yek chand haruf bataur rasid 
ke likh diye hain ke sanad ho. 

In my opinion, the document 
is not a sale-deed and does not fall within the 
purview of clause (b) of section 17 of the 
Registration Act. 
ment which _ acknowledges the receipt of 
consideration on account of the creation of a 
right, title or interest of the value of Rs. 150 
to or in immovable property, and falls 


within clause (c) of the aforesaid section. 


(1) 184 P. R. 1889. < : 
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fulfilment of the requirements of sub-sections 
(8) of section 10 of Act VIII of 1880 and non-obser- 


in guston i 


It is, however, an instru- 


KG 


645 
sUCHET SINGH ©. COLLECTOR OF AMRITSAR, 


It is, therefore, compulsorily registrable as 


such an instrument, though notas a sale. deed. 
The question of the effect of its non-registra- 
tion as an instrument, falling within clause 
(c) of section 17, however, has not“ been 
considered by the Courts below; and at this 
stage of the case I do not wish to express any 
opinion on that point. 
_I accept the appeal and setting aside the 
decree of the lower appellate Court, send the 
case back for fresh decision in accordance 

with law. 
The costs of this hearing will be costs, in 

the cause. 

` Appeal accepted, case remanded, 





(a. o. 58 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
MiscELLANgous Cvit ArpmaL No. 1117 
or 1909. 

March 29, 1910. 
Present:—Mr. Justice Shah Din. 
Bhai SUCHET SINGH—Opnsecror— 

APPRLLANT 
Versus 
Tas COLLECTOR or AMRITSAR— 


` APPLIOANT— RESPONDENT. 
Guardians and Wards Act (FIII of 1890), ss. 10, 11— 
Futlure to comply with provisions. 
An omission to give in the application the several 
iculars mentioned in sub-section (1) ? ais 
2) and 


vance of the procedure laid down in section 11 of the 
Act are grave irregularities which vitiate the whole 
proceedings and the order appointing the guardian of 
a minor. 

Badar Bakhsh v. Jangbas Khan, 185 P. R.1893, 
followed. 


Miscellaneous appeal praying for reversal 
of the orders of Rai Bahadur lala Chuni 
Lal, District Judge, Amritsar, dated the 
13th August, 1909 and 29th October, 1909. 

Mr. Beechey, for the Appellant. 

Judgment.—tiI think that the pro- 
ceedings of the District Judge in this case 
are vitiated by grave irregularities, and the 
order appointing Sardar Arjan Singh and 
Jiwan Singh guardians of the property of the 
appellant, Fatteh Singh, cannot be maintained. 
The application made by the Collector on the 
26th July, 1909, asking the District Judge 
to appoint guardians of the appellant’s pro- 
perty does not fulfil the requirements of 
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section 10 (2) and (3) of Act VIIL of 1890, 


“and the procedure laid down in section 11 of 
‘the Act was not observed- by the Court. 
The particulars mentioned in sub-section 1) 
' of section 10 should, as far as possible, have 
been stated in the Collector’s application, but 
no attempt was made to satisfy that require- 
ment, with- the result that the appellant’s age 
was not, and could not be ascertained with 
any certainty, nor did the Court know any- 
thing about the nature, situation, and 
approximate value of the property of the 
appellant. The appellant made contradictory 
statements as to his own age (see his 
applications of the 14th October ‘and 27th 
October, 1909), and produced Medical certifi- 
cates to show that he was above 18 years of 
age. The difficulty.would have been avoided 
if the Collector had, before making his 
application on the 26th J uly, 1909, ascertained 
‘what the age of Fatteh Singh was and had 
also made some atlempt to find out the other 
particulars mentioned in sub-section (1) of 
section 10 of the Act. : 
Following Badar Bakhsh v. Jangbaz Khan(1), 
T hold that the order of the District Judge, 
dated the 138th August, 1909, is bad in law, 
and 1 set it aside ;the order of the 29th 
October, 1909, ipeo facto, falls to the ground. 
The "Collector can, if so advised. make a fresh 
applicationin proper form under, section .10 
(2)-of the Act, which must be accompanied 
by a declaration of the proposed guardian to 
act, -as required by sub-section (8), and the 
District Judge can then proceed on that 
application in accordance with law. 
This order is ex-parte. 


Arreal allowed, 
(1) 186 P. R. 1898 ; 





(s c. 42 P. W. R. 1910) 
PUN JAB CHIEF COURT. 
SECOND CIVIL APPEAL No. 1043 or 1909. 
February 15, 1910. 
Present —My. Justice Rattigan. 
RAHMAN— Puarntive— APPELLANT 
Lersus i 
CHARAN SINGH AND OTHERS—DEFENDANTS 
~— RESPONDENTE. - 
` Oin! Procedure Code (Act F of 1908), 3. 11—Res 
judicata—-Matertal wregulartty—Punjab Oourts Act 
(XYII of 1884), 8. TO (a) and (b). 
Throwing ont s case upon a mistaken viow of the 
tule of res xudicata is a good ground of revision under 
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gectionV70 (a) and One of Act XVII of 1884 ng amend- 
ed by Act XXY `of 18 

An issue is not res Learn if the final judgment in 
the case gives no decision whatsoever on_ the point. 


Further appeal from the order of M. L. 
Waring, Esquire, Additional Divisional Judge, 
Shahpur Division, dated 19th March 1908, 
confirming that of Lala Khan Chand, Munsif, 
lst Class Bhera, dated Sth August ele 
dismissing the claim. r 

Mr. Shah Nawaz, for- the hentia 
_R. S. Lala Sukh Dial, for the Respondents. 


Judgment.—Mr. Sukb Dial raises a 
preliminary objection to the effect that no 
revision lies in this case under clause (b) of 
section 70 of the Punjab Courts Act, inas- 
much asthe point of law involved is not one 
of ‘any importance. Iam not prepared to 
concede this, but even if I were not justified 
in interfering under clause (b) of the said 
section, I have no doubt that I should have 
ample justification in taking action under 


` clause (a), if, in my opinion, the Divisional . 


Judge was wrong in throwing out a case upon 


‘a mistaken view of the rule of res judicata. 


Admittedly the learned Judge had jurisdic- 
tion to hear and. decide the appeal before 
him, and if by the misapplication of @ prin- 
ciple of law, which in reality has no appli- 
cation to the case, he has refused to consider - 
that appeal on its merits, it must surely be 
open to the aggrieved party to show that, the 
lower appellate Court has refused to exercise 
a jurisdiction vested in it- by law, orthat it ` 
has committed a material irregularity in ap- 


plying to the case a rule of law (which legally 


has no applicability). I proceed, therefore, 
to dispose of the petition which has been 
admitted as a further appeal upon its merits. 

The facts are set forth in the judgment 
of the Divisional Judge, except that the 
learned Judge omits to notice that in the pre- 
vious litigation -this Court which gave the 


“final decision did not determine the question 


whether or not the sale was for necessity and 
consideration. This wasa question which 
obviously did not materially concern the 
plaintiffs i in that case. They were the rever- 
sionary heirs (after the present plaintiff) of 
Mehra, and the one and only point upon 
which they were fighting the case was that 
Mehra, the present plaintiff’s father, had 
abandoned the land, and that they had 
become owners of it in his place. They: 
contended that on this ground the sale ee 


4 
> 
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ed by him in ‘favour of Charan . Singh was 


invalid and itis obvious that-if they fatlod ` 


to prove their contention, it would- have heen 
of no practical use to them to plead that the 
sale was also invalid as having been effected 
without consideration or necessity. This- 
latter plea, if established, - would have in no 
way helped them, though it might have been 
of valus to Mehra’s son, the present plaintiff. 
This latter person was ‘at that time minor, 
and when Mehra, who was a pro forma defend- 


. ant, died pendente lite, he was brought on | 


the “record as. the deceased’s representative, 
under the guardianship ad litem of his mother. 
The present plaintiff was thus made a co- 
defendant with Charan Singh, and on his 
behalf his mother pleaded that the sale was 
invalid as being a purely fictitious transaction. 


The first Court in that litigation held that - 
Mehra had not abandoned the land, and.. 


further that the sale was fictitious. The 


Divisional Judge reversed the findings of the. 


first Oourt, but on a further appeal to this 
Court, it was held that Mehra had not aban- 
doned the land, and on this ground, and this 
ground alone, this Court restored the decree 
of-the first Court. 

I fail entirely to see how upon these facts 


it can be held that the question whether or. 


not the sale was for consideration and neces- 


. pity, is res judicata between plaintiff and his 


former co-defendant. The question was, in 
a sense, raised and put in issue in that caso, 
though not in a very definite and satisfaétory 


. form, but upon it the final judgment deliver- - 
thé judgment of this : 


ed in the case (f. 6,, 
Gourt) gives no decision whatsoever.. How 
can it then be argued that the question is one 
“which “has been heard and finally decided” P 
The Divisional Judge refers to explanation II : 
to'section 18 of the former Civil Procedure 
Code, but he overlooks the very important 
facts, firstly, that the plea was.actually taken 


by the present -plaintiff’s guardian and that_ 


it was not-adjudicated upon by the Oourts, 
and, secondly, that this particular question .was 


not one between the then plaintiffs and the - 


then defendants, but between co-defendants. 
In case of this kind, I know of no authority 
which compels one of the two defendants to 
raise pleas against his co-defendant, even 
though the interests ofthe two may be`an 
antagonistic. Thold, therefore, thatthe present ` 


olain is not res judicata and I, therefore, __ 


accept this appeal and remand the ` case to 


~ fl 
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the Divisional Jadga for decision of the 
appeal bafore him upon the merits, Costs 


‘will abide the event. 


Appeal diccepted, case remainded. 





= (s.c. 43 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Cryin, Revisron No. 2073 or 1909. 
oo March 5, 1910. 
Fresent:—Mr. Justice Johustone. 
Syed NAWAZISH AUI—Derenpant— 
PRTITIONER 
VErsus 
MUHAMMAD BAKHSH—P.iamtire— 


RESPONDENT. 
Revision—Interlocutory order—Prelinunary finding 


as Court as to valuation for ths purposes of Oourt-fea 


jurisdiction —Coursé of appeal—Punjab Courts 
tee ex FIL of 1884), 8. 70 (a) and (b). 

e preliminary finding of a Court of the first instance 
as to valuation for the purposes of jurisdiction and 
Court-fee is an iuterlocutory order which can after- 
wards be questioned in appeal from the final decree 
of the Court but is not subject to revision. 

Gopi Nath v. Livierate,64 P. R. 1905; 101 P. D. R 
1905, followed. 

Rama Kant v. Ragdeo, 69 P. R. 1897, Mahtab 
Rai v. Kaman Lal, 61 P. R, 1899, and Ram Labhaya 
v. Bishan Das, 77 P. B. 1999; 125 P. W. R. 1909; 


124 P. L. R. 1909; 3 Ind. Oas. 807, referred to. 


Petition for revision of the order of A. H. 
Esquire, District Judge, Lahore, 
dated the 18th. October, 19939, valuing the 
houses at Rs. 4,000 and deciding that there 
is no misjoinder of ‘causes of action. 

The Hon’ble Mr. Shadi Lal, for the Peti- 
tioner. . 

Maulvi Fasal-ud-din and Lalas Ram Lal 
‘and Bhagwan Das, for the Respondent. 

Judgement.—aAn objection has been 
raised that no revision 18 competent for two 


ons:— 

(a) that the order isa merely interlo- 
cutory one—Gopi Nath v. Livierato 
(1). 


(b) that under section 12, Court Fees 
Act, first clause, no superior court 
can interfere either in appeal or 
revision in's matter of this kind. 
I have. been referred in connection 
with (a) to Ram Labhaya v. Bishan 
Das (2), and Rama Kant v. Ragdeo ` 
(3) by Mr. Shadi Lal, and to 


" (1) 64 P. B. 1906; 101 P. L. R 1905, 

(2) 77 P. R. 1909; 125 P. W. R. 1009; 124 P. L.R, 
1909; 3 Ind. Oas. 607. 

(8) 60 P. R R.1897. 
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l - Mahtab Rat v. Kaman- Lal (4) “aa 
~ well as Gopi Nath v. Invierato (1) 


by Mr. Fazal-ud-Din. “In: ‘my opi- 
nion the objection is “sound In 


“Ram Labhaya v: Bishan Das (2) the. 


order objected to.and placed under 
revision was an order which, so: far 

as concerned the Court ane it, 
ended its connection with-the’ case, 

That Court refused jurisdiction, and, 

c of course, the only possible remedy 
was an immediate petition for re- 

` vision. Here the Court overruled 


the objection of defendant that the 


'. + valuation was toolow, and was about 
to proceed with the case. Whe- 
ther the true value is Rs. 4,000 or 
Rs. 18,000 the District Judge had 
jurisdiction to hear the case, and thus 
there seems no reason to revise ‘at 
this stage. Ifthe valuation order 
is liable to interference at all, it 
could be interfered with on appeal 
by defendant against an adverse 
décree, should such a décree be pass- 
ed: if no such decree were passed 
and plaintiff's suit were dismissed, 
obviously defendant would have no 
interest in, and would gain nothing 

_ ` "by, having the valuation altered: 
aé The principle laid down '1n Gopi 

- Nath v. Livierato (1), thus fully 

applies. 

As to Rama Kant v. Ragdéo (3), I cannot 
see it has any bearing on the case. But Mr. 
Shadi Lal points out that the course of appeal 

- would be altered bya change of valuation 
from Rs. 4,000 to Re. 18,001. This is true; 
but this does not, in my opinion, affect the 
question before me. 
it stands, and let the aggrieved party appeal. 
If he is plaintiff, Jet him appeal to the Divi- 
sional Court and let defendant, if so advised, 
object to that Court’s jurisdiction on. the 
ground of under-valuation. -If interference 
by a superior Court inthe matter is possible 
by law, it can be done at, that stage. Similar- 
ly, if defendant is the aggrieved person and 
is so advised, let him appeal to the Chief 
Court, pointing out the (according to him) 

| true valuation, and see what happens. 

In these circumstances- I need not take-up 

` the second objection (b). 


(4) 61 P. R. 1899, 


t 
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Let the case be tried as - 


Iam inclined to’ 
.- ,- overrule it; but no definite fading ig RECEB- 
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~ ~ ~ 
~ ` 
- a 


sary. "The question here’is not so much one 
of assessment of Court-fee as of valuation for 
jurisdiction, . ñ r 
‘I dismiss this petition with Sosta. 
Petition dismissed. 


(g. c. 44 P. W. B. 1910.) 
PUNJAB OHTEF COURT. 
MISORLLANBOUS Civin ApPPsar No.-917 or 
1909. - 
February 19, 1910. ~ 
“Present:—Mr. Justice Johnstone. . 
Ohandhri HOA RAM— JUDGMENT- 


`- DEBTOR—-APPELLANT | |: i 
: LETEUS 
RANA PALEY A—DEOREE- HOLDER ; 
RESPONDENT.” | 4 


Pre- PANA, aaa mot entitled to mesne 
profits in execution of decree-—A ppeal—Decree—Orvil 
Procedure Code (Act V of 1908), ss 2, 47. i 

An order declaring that a decree-holder i is entitled to 


.get mesne profits from the judgment-debtor, is a 


decree within the meaning of section 2 of Act V of 
1908, and as such is appealable even before the exact 
sum to be paid to the former by the ‘latter is 
ascertained. 

The question, whether mesne profits should be 
allowed to a plaintiff in a pre-emption case for the 
period between the institution of his suit and the 
final obtaining of his decree on appeal, is not included 
in the words “relating to the execution, discharge or 
satisfdction of the decree,” and can be disposed of 
ouly by a separate suit. 

Miscellaneous appeal from the ‘order of F.. 
B. R. Spencer, Hsquire, District Judge, Mul-- 
tan, dated the 8th May, 19C9, granting the 
application for execution for mesne profits. 

Mr. Muhammad Iqbal, for the Appellant: 

Mr. Fasal Ilahi, for the Respondent. 4 

Judgment.—tThe first question is 
whether an appeal lies. The order under 
consideration purports to be an order under 
section 47, Civil Procedure Code, correspond- 
ing to section 244 of the old Code, from 
which, however, it differs considerably.. Such- 


‘an order is a decree” under section 2 of the- 


Code; and, though the order is not final in the- 
sonnertha tia figure is arrived at as the.sum to - - 
be paid to the respondenton account of mesne. 
profits,’ yet it is an order laying it down that’ ` 
appellant shall pay such profits to respondent, 
and issuing a commission to ascertain the - 
exact sum, and 80, in my opinion, it is an ap- - 
pealable ‘decree: j 

- But ibis also argned- that, though the aden : 
purports to be under section 47 aforesaid, no» 
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such order can be legally passed under that 
‘section. Clauses (a). and (b) of section 244 of 


old Code both dealt with question, of mesue™ 


profits, while the -new section 47 is wholly 
silent on the point: 
‘a question as that in the present case, name- 
ly, whether mesne profits should». be allowed 
toa plaintiff ina pre-emption case for the 
period between the institution of his suit and 
the final obtaining of his decree on appeal, is 
not included'in the words “relating to’ the 
execution, discharge or satisfaction of the 
decree.” The decree was merely for possession 
of the land by pre-emption and could be fully 
executed, discharged and satisfied as it stood, 
withont any reference to mesne profits. 

AndIam also of opinion that the case 
does not come under section 144, Civil Prd- 
cedure Gode. There is really no question of 
“restitution: ™ It is really a claim to com- 
pensation or damages for. wrongful exclusion 
from possession of the land. 

For these reasons I accept the appeal, set 
aside the District Judge’s order and hold that 
‘thé question of mesne profits raised by the 
decree-holder can -be disposed of only by a 
separate suit. 

In the circumstances I direct that the 
parties do bear their own costs. 

5 Appeal cecil 
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(a. 0. 45 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
OTvIL. Reviston No. 1577 or 1909. 
_ February 5, 1910. 

4 “Present;—Mr. Justice Williams. 
GHULAM MUTA MVA A 

~ PETITIONER 

Lersus 


HASSAN DIN-—Prainrrey-—Restonoeyr. 
Civil Procedure Code (Act V of 1908), O. XXI, Rr.'97, 
98, 90-~—Resistance or obstruction to spossession—Ramedy 
of decree- holder-~-Duty of Court. 
Where in execution of a decree for GENG OH of 


r 


immovable property a person other than the judg-’ 
ment-debtor and not bound by the decree is found in" 
‘its possession and refuses to obey the warrant, “it. 


amounts to resistance within the meaning of Rule’ 97 of 
Order XXI, Civil Procedure Code, 1908; and it is then 
the business of the decree-holder to apply under:the 
said Rule, to, enable the Court to proceed under 
Rules 98and 99. But pending such action, fresh 
warrant cannot be issued. 

Petition for revision of the order of E. 


Lewis, Esquire, Munsif, Qnd Olass and Re- 
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‘My opinion iš that such ` 
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gistrar, Small Cause Court, Lahore, dated the 
19th July, 1909. 

Facts. —''H. got a decree for ejectment of 
K., on the allegation that K. wasa tenant of 
iH. At the time of execution, D. and others, 
not bound by the decree, were in possession 
and they refused to obey the Court’s warrant. 


On further representation of the decree-holder 


the Court issued, a fresh warrant by its order 
given below tn extenso. 

“In execution a warrant for possession iG 
be delivered to decree-holder was issued. 
The Naib-Sheriff entrusted with the execu- 
tion of the ‘warrant has reported that the 
judgment-debtor is not in possession of the 
house bubsome of his relatives who refuse to 
give up possession. He has also with his re- 
port filed a written objection handed to him 
by, the objectors. 

“At this stage no action can be taken on 
the written objection of the objectors. This 
is no proper application for an enquiry into 
their rights and even if it had been so it is 
clearly premature for they have not been dis- 
possessed. 

“There is no application yet by the decree- 
holder under Rule 97, Oraer 21, Civil Pro- 
cedure Code, so no enquiry can be made into 
the rights of the objectors. The decree-holder 
‚simply wants another warrant for posses- 
sion to be issued. 

“Warrant to issue for 19th July, 1909.” 7 
Mr. Roshan Lal, for the Petitioner. : 
Lala Mots Lal, for the Respondent. 
Judgment.—I do not see how the 

order of the lower Court can stand. When 
the execution of the décree was resisted, it 
was the business of the decree-holder to make 


.an application under Order 21, Rule 97, and 


the circumstances of the resistance would. 
then have been examined and appropriate 
orders issued under Rule 98 or 99. Pend- 
ing such action ib" seems to me that a 
further warrant of attachment should not 
- have issued and I accordingly quash the order 
of 19th July, 1909, now under considera- 
tion. 
_ Parties to bear their own costs. 
| Rerisson allowed. 


Q 
+ 
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| KBAZAN DAS v. RAM BARAN DAS. 
= - (e. c. 46 P. W. R. 1910.) 
PUNJAB OHIEF COURT. ` 
 MisorLLiNeODS Civit APPRAL No. 216 or 1909. 


March 15, 1910. 
Present: Mr. Justice Chevis. 


KHAZAN DAS AND OTHERS— DEFENDANTS— 


APPELLANTS" 
"Versus 
. Mahant RAM SARAN ` DAS—Pramrry— 


"RESPONDENT. ` 
“Letters o Sinan istra ion Caveat not ampulo y 
<~Incompetency of Court to decide what property belongs 
to the estate-- Religious shrine—Property acquired by 


` Mahant—Probate and Administration Act (Y of 1881), 


88. 70, 72. 

JA. person can oppose the application for granting 
Probate or Letters of Administration without first 

the caveat as required by sections 70 and 72 

of Act V of 1881. 
‘ In proceedings relating to grant ‘of -Letters of 
Administration, the District Court has no jurisdiction 
to decide what, property belongs to the estate of the 
deceased. ` l : ; 
‘ Property acquired by .a mahant, belongs to the 
. religious shrine of which er is the mahant and Letters 
` of Administration relating to such property can be 
granted only to the person who is shown to have near 
spiritual relationship with the deceased mahant. 


‘Miscellaneous appeal from the order of Rai 
Topan Ram, District Judge, Attock, dated 
the 21st December, 1908. 

‘Bhagat Gobind Das, for the Appellants. 


‘+ Rai Sahib Lala ‘Sukh Dial, for the Re- 


spondent. `~’ 

Judgmeñt.—Thisis an appeal from 
the order of the District Judge granting Let- 
ters of Administration to the estate of Bawa 


_ Khazan. Das to Mahant Ram Saran Das and 


- fion is correct. 


: granting Letters of Administration to the- 
estate of Musammat Ganeshi to Kalu and 


also deciding as to certain bonds and docu- 
ments being the propérty of Khazan Das. 


. Kalu is the appellant, and for him Te 


Ee are urged (1) that the District Judge 
should not have given any decision.as to 
what property belongs to Khazan Das’ estate 


‘and: as..to ‘what belongs to « Musammat— 
Ganeshi’s- estate; and (2), that Letters of 


Administration to Khazan Das’ estate should 
not have been given to- Ram Saran “Das. 
As to- (1) both sides admit that -this conten- 
As to (2) the first plea rais- 
ed for Ram Saran Das is that Kalu entered 
no careat against him. But I fail tosee_ that 
no one can oppose.an application for grant 
of Letters of Administration unless he begins 
by lodging a caveat. Caveats may be lodged; 
the law does not say that any one wishing to 


pd 
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- gether as man and wife. 


says Khazan Das has lefi no estate. 
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we 


oppose the application must lodge a caveat. 


Khazan Das became a faqir and joined a >` 


shrine (thalla) at Fattehjang. But he still 
took an active interest inthe affairs of this 


“world. He acted as agent for Musammat 


Ganeshi, his brother’s widow whose dealings 
seem to have been fairly. extensive. Some 
bonds were executed in his cwn name, though | 
the District Judge seems to have doubts, 
which I too ‘share, as to whether these honda 
really belonged to him or to Ganeshi. It is 
even alleged that he-and Ganeshi lived to- 
Counsel for Ram 
Saran Das says his client does not claim as 
regards any property which Khazan Das may, 
have acquired before he became a faqir. 
Whether he has acquired any property since 
seems to me doubtful. Counsel for appellant 


ing that he has, who is the heir, and to whom: 
should Letters of Administration be granted? 
Respondent’s counsel refers me to Rattigan’s 
Digest, Article 89; “all property acquired by 
individual members belongs, as a general rale, 
to the religious institution to which they are. 
attached.” I faikto. see how this - helps re- 


apondent. If there is any. property which be- 


longs to the shrine by reason. of having been. 
acquired by Khazan Das, that property is not 
part of Khazan Das’ estate at all.. But. re- 
spondent’s counsel urges that fagirs*álso ac- 
quire property for themselvés, and that when 


- they die, such property goes to their spiritual 


heir, t. e., Ohela or Guru or the next spiritual, 
relation. “But respondent ‘belongs to another- 
shrine at Kot Fateh Khan, and the degree of 
spiritual relationship between ` 
Khazan Das is not shown. I think respond- 
ent has failed to make out any case 0 ‘grant 
of letters of administration. . 

I accept the appeal and revoko the grant of 
Letters of Administration to.Ram Saran Das 
and I also seb aside so much-of the District 
Judge’s order asdecides what property. belongs 
to-Ganeshi’s estate and what to. Khazen Das’ 
estate. 2 

` Ram Saran Das will ‘pay: costs in thie 
“Court, 
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PAHU LAL U. DAULAT RAM, 
(s.c. 47 P. W. R. 1910.) 
PUNJAB OHIEF COURT. 
Srcoxp Cryin Apverat No. 697 or 1909. 
i March 2, 1910. : 
Present:—Mr. Justice Shah Din and 


Mr. Justice Williams. ne 


PAHU LAL AND .OTHERS——~ DEFENDANTS 
APPELLANTS 
“ * versus 
DAULAT RAM—Pvarntivy—Responvent.- 
Practice—Pleadings— Ground 
Dourts or in memorandum of appeal, but ratsed for the 
first time in arguments in Ohsef Court dssallowed—~ 
Registration Act( IIT of 1877), s.17-~Record of occurrences 
which happened at a public meeting tn the course of 


- 


which the plaintif made certain admissions, disclaimers - 


and promises regarding immovable property not liable 


to registration—Evideùce—Contract Act (IX of- 1872) - 


8. 20-—Agreement come to under mistake of fact void— 
Oonsideration— Compromise. 

A point not raised in either of the lower Courts or 
inthe grounds of appeal cannot be allowed to be 
raised for the first time in argaments in _the Chief 
Court. | 

A. dooument which purports to be merely a record 
of occurrences, which are said to bave happened ata 
publio meeting in the, course of which the plaintiff 
made certain admissions, disclaimers and promises, is 
not-one purporting to create or declare a right, and, 
therefore, need not be registered, 

“ Sansar "Singh v. Taloka, 51 P. R. 1898, and Gongod 
Gir v. Sham Gir, 48 P. R 1906; 38 P. D B. Hes fol. 
lowede. 

An agreement ‘which recites ag a fact” that a Will 
was executed, while really no such Will was executed, 
is come to “under: a mistake of fact common to ,all 
` the parties and, therefore, void undor section 20 of the 
Contract Act. 

A. bona fide compromise of a real claim, isa good 
consideration, whether the claim would have been 
successful or not, 

- Miles v. New Zealand Alford Estate, Oo., 32 Ch. 266; 
55 L. J. Ch 801; 54 L. T. 582; 34 W. R. 669 and 
Dadabhoy Dhanjibhoy Baria v. Pestongi Merwanji 
Barucha, 17 B. 457, referred to. - 

Further appeal from the decree of Major 
B. O. Roe, Divisional Judge, Multan Division, 
dated 28th May, 1909, affirming that of F. 
B. R.Spenéer, Esquire, District Judge, Multan 
. dated the 24th June, 1908. 

- Rai Sahib Lala Sukh Dral, for the Appel- 
Jaate. 

“Lala Dwarka Das, for the Respondent. 

Judgment.—tThis ‘case has 


argued before us at great length, but the 


points for decision are comparatively simple’ 


and do not require to be much enlarged upon. 
The first point is whether Jaspat Rai,- de- 
ceased, made a Will leaving his property to 
tristees for. the purposes of a dharmsalaP 


In concurrence with both the Lower Courts _ 


we find that he did not. In coming- to this 
conclusion we rely principally upon the evi- 


~ 
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not aged in lower ° 


‘of ‘the panchayat, that is, 


been - 


Is 
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dence of Doctor Din ‘Dial, who visited the 
deceased on'a date which his register con- 
- Glusively shows to lave been the 8th March, 
1906, and on which day admittedly Jaspat 
Rai actually died. On that occasion, the 
Doctor tells us that Jaspat Rai was asking 
fora writer to be sentfor so that he might 
make,his Will ( ta ke wasyat kardun). It is 
impossible in face of this evidence to suppose 
that prior to that date he had made an 
effective Will, although he may have talked 
about his intentions, and very probably did 
do so. And it is certain’‘that the writer was 
not called in, at any rate not in time for 
Jaspat- Rai put his wishes into writing. 
We, therefore, find this point (which is 
raised in ground 5 of the appeal before us) 
against the appellant. 


The next point which has been sought to 
be raised before us is that if the deceased 


‘did not make a testamentary disposition of 


his property, he madea valid alienation of 
it intor vivos and completed it by giving 
possession. This point, however, was never 
raised in either of the lower Courts nor 
even in the grounds of appeal before us: it 
was merely advanced when the hopelessness 


. of establishing the Will became apparent. We 


consider . that the respondent would be 
unfairly prejudiced if we allowed this point 
to be raised at this very late stage, and we 


- consequently ous the contention without 


discussion. 


The next point, raised in ground 3° of. the 
groands ‘of appeal in the lower appellate 
Oourt and reproduced in ground 4of the ap- 
peal before us, is that certain other members 
of the body of 
executors-said to have been appointed by the ` 
testator. should have been joined as co-defend- 
ants.-- We overrule this on two grounds, 
fu ‘stly, because the objection was not taken 


-in the Oourt of first instance and, , secondly, 


because it is not suggested by anything on 
the record that anybody other than the 
defendants, actually parties to the suit, has 
either baen in possession of, or intermeddled 
with, the property in any manner whatever, 
The next-point and one of the great im. 
portance is as to the effect of a document said 
to have: been executed by the plaintiff on the 
11th November 1906, which recites, that at a 
meeting ofthe Sadh Sangat an arrangement 
had been come to between him and the count» 
er-claimants: that Jaspat- Rai had left the 
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property to the counter-claimants by Will 
and that money was being spent uselessly in 
litigation: that plaintiff's only object was to 
ensure that Jaspat Rais property should 
not be dissipated: and that if certain arrange- 
ments as to management were agreed to, the 
plaintiff would drop his litigation and his 
claims: and that the counter-claimants had 
accepted the plaintiff's proposals very gladly. 
This document, we may mention, was ruled 
ont of order by the two lower Oourts for 
want of registration, which they held to be 
necessary, and being so ruled out, no evi- 
dence was ‘recorded as to the circumstances 
“in which ib was executed, nor was the plain- 
tifs counter allegation that he never execut- 
ed the document aball, and that his ostens 
sible signature on the paper is a forgery, 
examined. For ourselves we consider that the 
document might have- admitted in evidence, 
as it does not purport to create or declare a 
right, but is merely a record of occurrences 
which are said to have happened at 8 public 
‘meeting, in the course of which the plaintiff 
made certain admissions, disclaimers -and 
promises. [See Sansar Singh v. Tiloka (D), 
Gongod Qir v. Sham Gir (2)]. This is, more- 
ever, borne out by the evidence of Lala 
Topan Ram, who produced the document and 
who said that this was the memorandum of 
what occurred and that a “pacca kaghas’”’ was 
to be prepared subsequently. 

On this ‘finding it would have' been our 
duty to remand the case for further enquiries 
ag to the genuineness of the document and 
the circumstances in which it came to be 
drawn up, were itnot that after careful con- 
sideration we do not find that even if it 
were genuine, and a complete record of what 
‘occurred, and even we accept it at its 
“full face value, this would alter our 
ultimate decision on the merits of this 
case. In the first place, we observe that the 
document recites as a fact that Jaspat Rai 
had made the disposition of his property, 
which we have found that he never did 
make. It would, therefore, appear, upon the 
surfacethat the agreement was come to under 
a mistake of fact common to all the parties 
and was consequently void under section 
20 ofthe Oontract Act. It has, however, 
been ingeniously argued that the agree- 
ment is a contract by virtue of the 


(1) 51 P. R. 1898. 
t (2) 48 P, R. 1905; 88 P, L. Ra 1905, 
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doctrine which we fully accept, that a bona 
fide compromise of a real claim is. good con- 
sideration, whether the claim would have been 
successful’ or not [Miles v. New Zealand 
Alford Estate Oo. (3) followed in Dadubhoy 
Dhanjibhoy Bariav. Pestonji Merwanji Barucha 
(4) ]. This places us under the necessity of 
saying that without wishing for a moment to 
impute any serious moral turpitude to the 
defendants in this case, we are unable to 
regard their behaviour as above criticism or 
as being in the fullest sense of the term bona 
fide. The fact is that plaintiff, who was the 
nearest heir of the deceased, was a wastrel, 
who had not only run through bis own money, 
but had offended his family and his social 
circle by a marriage which they condemned as 
improper : he was also under the disadvantage 
of being absent during Jaspat Rais last 
illness. We have little’ doubt that if was 
pressed upon Jaspat Rai how useless it would 
be for him to allow his property to go to so 
undesirable a member of society, and on the 
contrary what advantages would accrue from 
its being devoted to public and to pious uses. 
Well, whatever Jaspat Rai’s intentions may 
have been, he left the fulfilment of them till 
too late, and as the defendants are admittedly 
fixed with the knowledge ofthe native Doctor 
Din Dial’s visit, we must hold that the-defend- `. 
ants had knowledge of the fact that no Will 
had actually been made.. We then find that, 
possession of tlhe dead:-man’s house is preci- 
pitately taken, the occupying tenant being. 
got rid of out of the main building at a day’s 
notice, 80 speedily in fact that he had to leave 
his stock of bhusain one of the buildings for.a 
considerable period longer. The Granth Sahzb is 
at once installed and a bhat placed in charge, 
so that when the plaintiff arrived upon the 
scene he found the enemy in full “possession. 
We also notice, as significant of the attitude 


“which the defendants assumed towards the 


plaintiff, the very strenuous efforts which 


- they made to prevent his being permitted to 


gue as a pauper: and we cannot too strongly 
condemn their disingenuous pleas as to the 
amount of movable property of the deceased 
which came into theirhands. In fact throughs 
out they allowed their dislike of the plaintiff; 
which may be thoroughly well-founded, and; 
we will hope, their zeal for the public also, to 

(3) 82 Oh. D. 266; 85 L. J. Ch. 801; 54 L. T. 682; 


34 W. R. 660. 2 
(4) 17 B, 457, ~ 
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obscure somewhat their perception of what 
the rules of conduct required. Ifthe docu- 
ment of llth November, 1906, is genuine, it 
would seem that they momentarily contrived 
tō convince plaintif that Jaspat Rai had dis- 
posed of his property, although they must 
have known that he had taken no final steps 
in that direction ; and if it is suggested . that 
he may have arrived at that opinion from 
other sources of information, ib iS a curious 
circumstance that all the witnesses in this 
cise, who testify to a Will having baen made, 
are either actually defendants, or their rela- 
tions or their employers. - We find, therefore, 
in respect of ground Nos. 1 to 3 of the appeal 
that. even if the document of lith November, 
1906, is admitted in evidence and accepted AS 
executed by plaintiff, it cunnot, in all the 
circumstances of the case, be hold to bind him. 

“ The remaining grounds(Nos.6and 7 and part 
of grougd No. 4) relate to the movable property 


of the deceased, and the defendants urge, . 


that they should be allowed to set off against 


the movable property, which has been shown. 


to come into their hands and which they have 
been required to refund, theexpenditure which 
they incurred ‘on the funeral obsequies of 


Jaspat Rai and in repairing and making 


improvements to his house. Hera, however, 


the defendants have overreached themselves‘: 


~-they admit that they never spent any 
money of their own on these purp ses ; and 


in their pleas in the firat Court they ouly 


admitted having received Rs. 80 from Jaspat 
Rai’s estate, which, they said had heen spent 


is „not ` on his faneral ceremonies but on dharm- 


Jarth, 5 

’ Even as regards this sum, however, they 
cannot be allowed a set-off, for the defendants 
had no right so to spend it: and sə far from 
the plaintiff-respondent having stood by 
while the defendants incurred expenses, it 


is certain that Jaspat Rai died on March ' 


8th, 1906; that Daulat Ram was then absent, 
that on April 80th, 1906, Daulat Ram awong 
for a succession certificate, and that he has 
been fighting the defendants tooth and nail 
ever since, 

- Having regard to the foregoing observa- 
brong we dismiss the appeal wit costs. 

Appeal dismissed 
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(2.0.48 P. W. R. 1910; 81 P. R. 1910.) 
PUNJAB CHIEF GOURT. 
Crvtn Reviston No. 510 or 1910. 
February 5, 1910. 
Present:—Sir Arthur- Reid, Kr., Chief Judge. 
MUHAMMAD HUSSAIN—Pramrrrr— 
PETITIONER 
VEILS - 

MUHAMMAD AND ANOTHER—[) BFBNDANTS—~ 


RESPONDENTS. 
 Gustom—Alienation—Grft among Kahuta of Mauzo 
Thirpal, Tehsil Chakwalin Jhelum District—Married 
daughter whose husband ig khanadamad. 
By custom among Kahnts of Mauza Thirpal, Zehsil 
Chakwal in the Jhelum District, a father is allowed to 
gift, against the Will of his collaterals, his ancestral 


land to his married daughter who has never left his 


house ‘and whose husband is haanadamad. 
Wali Dad v. Ala Dad, 72 P. R. 1900, followed. 


Petition for revision of the decree of 
Captain J. Frizelle, Additional Divisional 


. Judge, Jhelum Division, dated 5th July, 1910. 


Mr. Dum Chand, for the Petitioner. 

Judgment.—I see no reason for 
interference. The Courts below have found 
that a gift by a father to his married dangh- 
ter, who has never left her father’s house 
and.whose husband is ikhunadamad, is valid 
against collaterals of the father. The parties 
are Kahuts of Thirpal in the Chakwal tarsi, 
Jhelum. 

The entry in the Riwaj-7-am that a Kahat 
can make a gift to his daughter, has been 
supported by five instances, and Wal? Dad v. 
Ala Dad (1), with the case cited therein, is in 


. point, while the customary law of the Jhelum 
- District at page XXII, Appoendix II, Part X, 

cites two instances of gift to a stranger in 
‘the presence of collaterals from this very 


village. 
` I concur in the decision of the Courts 


below, and reject this application. 


Revision rejected, 
(1), 72 P. R. 1900: 


he 


ta 
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FAZAL-UD-DIX V. ZAINAB, í 


- (a.o. 49 P. W. R. 1910.) ~ 
PUNJAB OHIEF COURT. 
MISGELTLANEO2S Orvis Arrwan No. 11 og 1908. 
March 22, 1910. 

Present: —Mr. Justice Rattigan, 
FAZAU-U D-DIN—D seen pant—APPELLANT 
Cargsus 
Musammat ZAINAB AND OTHERS— PLAINTIFFS 
AND DBFENDANTS-—RESPONDENTS. © 
. Limitation —Money paid by defendant not liable to 
pay into Oourt and realized by decree-holder—Limiiation 
Act (XV of 1877), Sch. II, arts, 29, 62, 96,97 and 120. 
< A guit to recover money voluntarily paid into Oourt 
by a defendant under the mistaken belief that the 
defendant is liable to pay it on account of costs &o. 
and wrongly received by the plaintiff from tho said 
Court is governed either by article 96 or 120 and not 
by any of the articles 29, 62 or 86 of the 2nd Schedule 


to Act XV of 1877. 
Lakshmi Piraya v. Rama Kanta, 80 C. 440, 


referred to. _ 
Jagjswan Jawaher Das v. Gulam Choudhi, 8 B. 17, 


doubted and distinguished, 

Appeal: from the order of A. H. Parker, 
Esquire, District Judge, Lahore, dated the 
5th November, 1907, reversing that of Pundit 


Sita Ram, Munsif, 2nd Class, Kasur, dated 


18th July, 1907. : 

Khawaja Zia-ud-Din, for the Appellant, 
Dewan Mehr Chand, for the Respordeats. 
J udgment.—Briefly stated the facts 

would appear to be as follows:— 

Defendant No. l.obtained a decree against 
one Nabi Bakhsh and the latter's wifo, Mu- 
sammat Zainab, the present plaintiff, in the 
Court of the Divisional Judge. - I do not 
intend to deal in any way with the merits of 
the case, but I think Iam rightin saying 
that in point of fact there were two appeals 
to the Divisional Judge. 

In the present case, the plaintiff, Musammat 
Zainab, snes for recovery of Rs. 112 upon the 
following allegations. — 

She says:— (1). The Courtof the Divi- 

sional Judge, Lahore, passed a decree for costs 
` of the case relating to the custody of Musam- 
mat Balo, deceased, daughter of the plaintiff, 
against Nabi Bakhsh, husband of the plain- 
tiff, in favour of defendant No. 1.” 

(2) Inthe year 19J4 defendant No. 1 
. sued ont execution of the above decree, for 

costs against the plaintiff and the said Nabi 
-Bakhsh inthe Court of the Sub-Judge, 
Lahore. As the execution sued out against the 
plaintiff was improper, she filed an applica- 
tion under section 195, Criminal Procedure 
Code, for grant of sanction to prosecute de- 
fendant No. 1, but the sanction was refused 
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on the ground that the plaintiff was a party 
to the case. 

“(3) Defendant No. 1 secured a warrant of 
attachment of property from the said Sub- 
Judge against plaintiff and Nabi Bakhsh, and 
in the month of March, 1904, succeeded ‘in 
getting certain property (specified in the 
plaint) belonging to plaintiff attached. The 
said property was handed over to defendant 
No. 2 as sapurddar. r 


{ 


(4) In May 1904 defendant No. 2 ina 


formed plaintiff. that he had been directed to 
hand over thesaid property for sanction sale 
and that such sale would result in loss -to 
her. On the 24th May, 1904, the plaintiff 
accordingly paid defendant No. 2, Rs, 112 in 
cash, asking him to deposit the said amount 
in the (out executing the decree on her be- 
half and this sum was thereupon deposited 
by defendant No.2 in the said’-Court. In 
Jane, 1904, defendant No. 1 unlawfally realis- 
ed the said sum of Rs. 112, though no money 
was due from plaintiff to him for costs. Plain- 


tiff is, therefore, entitled to recover the said 


sum from defendant No. 1.” Plaintiff’s suit 
was instituted onthe 8rd June, 1907, and it 
is not denied that the said sum of Rs. 112 


was taken out of Court by defendant No. 1 on ` 


the 7th June, 1907. The only question at 
present before me is whether upon the allega- 
tions in the plaint, the claim is within time. 
` The Munsif held that the suit was -barred 
under article 29 of the 2nd Schedule to the 
Limitation Act, 1877, and in so holding, he 
relied upon the ruling of the Bombay High 
Court reported in Jagjiwan Jatvoaher Dae v. 
Gulam Ohaudhrt (1). This decision was revers- 
ed by the District Judge. On appeal, the 
learned Judge being of opinion that the suit 
was within 4ime under either article 62 or 
article 95 or article ¥7 of the Act. The 
District Judge accordingly accepted the ap- 
peal and by order, dated the 15th Novem- 
ber, 1907, remanded the case, under section 
562 of the Civil Procedure Code of 1882, for 
decision on the merits. g 

Àn appeal from this order was filed in this 
Court on the 23rd December, 1907, and I 


have now heard the question thoroughly argu- 


ed by the learned gentlemen who appeared 
for the appellant and the respondent respec- 
tively. It is not very easy to gather from 
the plaint the exact ground upon which the 


plaintiff claims to recover the sum of Re. 112 
(1) 8 B. 17, : 


- 
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from defendant No. 1, but it is at all events 
quite obvious that under no possible inter- 
pretation of her plaint.can either article 62 
_ or article 97.0f the Limitation Act, 1877, be 
held applicable. The money taken out by 
defendant No. 1 was certainly not received 
by him for plaintiff’s use (article 62), nor 
was it money paid upon an existing considera- 
tion which afterwards failed (article 97). 
Mr. Mehr Chand quite rightly admitted that 
. either of these articles could_not possibly be 
relied upon by plaintiff in support of her con- 
tention that the suit was within time. ae 

, Lam equally clear.that article 29 does not 
apply to the facts of this case. In the Bombay 
case above referred to it was held. that 


article 29 applied to a suit for the recovery’ 


of money which had been wrongfully attached 
and taken possession of by a oreditor in' 
execution of bis decree. 


followed by a Division Bench of the Calcutta 
High Court—Lakshmipriys Uhowdhrant v. 
Ramakanta Shah (2). But it is unnecessary 
for me to give any opinion of my own upon 


its correctness or otherwise, as in the -present- 


case the facts are clearly distinguishable. In. 


the case. before me, the decree-holder did not, 


attach the sum of money paid into Qourt. It 
was deposited in Court by -plaintiff through 
defendant No. 2, and thongh she may not 
have understood her position at the time, it 
is clear that the deposit was made. voluntarily 
and quite independently. of any action on the 
part of defendant No.. 1. He subsequently 
` took ont this money from the Coart, -but I 


- | fail to see how this act ‘on his part can be said 


tobe “a wrongful seizure of movable property. 
under legal process.” J hold, therefore, that 
article 29 doesnot bar the suit.” Nor can I 
gee that itis barred under any other article 
of the Limitation Act. 
plaintiff's claim would appear to be barred 
either on the ground that she was practically 
compelled to pay a sum of money into Court 
which she was not legally lable to pay, or 
that,she paid this, money into Court under the 
mistaken belief that she was liable, equally 
with Nabi Bakhsh, her husband, to pay de- 
fendant No.1 the cost of the*previous litiga- 
tion. In either event, the suit would appear 
to bein time, (article 120 or article 96 of the 
Limitation Act). It must be understood that 
(2) -80 O. 440. -: 5 7 7 a 
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‘will abide the event. 


I confess I amin | 
doubt as to the correctness of this ruling, and . 
I find that it has ina very recent case not been. 


As matters stand, - 


Id 


855 


- 
pad 


I give no opinion whatever upon the merits 
of the case, and that I decide the question 
now before me merely upon the allegation on 


‘the plaint. 


. I accordingly dismiss this appeal. Costs 


A ppeal dismissed, 





(8. c. 60 P. W: R. 1910 ; 32 P: R. 1910.) 
PUNJAB CHIEF COURT. 
Second Civiu Aprean No. 652 or 1909. 
©  . February 26, 1910. 
Present:—Sir Arthur Reid, Km, Chief Judge, 
: and Mr. Justice Chevis. 
BAHADUR SHAH—Derenpaxt— 
` ÅPPELLANT 
CENSUS 
RAM SINGH AND OTHERS —PLAINTIEFS AND `- 
DR¥ENDANTS——RESPONDEXTS, 
Mortgage—Kstoppel—Merger-——Limitation—R elin- 
quishment of claim- Res judicata—Non-merger of 
mortgage in previous money decree—Cause of action— 
Appeal_- Further appeal treated as revision—Findings of 
fact-—Surisdiction of Oivil or Revenue Court—Relation 
of landlord and tenant—Oiril Procedure Code (Act 
XIV of 1882), ss. 13, 48. 
In August 1888, A., a usufructuary-mortgagee, 


. sub-mortgaged to B, on the condition that the latter 


should be put into possession and that the former 
should also be personally liable for the mortgage- 
money. - 


In August 1900, B. sned A. for principal and 


‘interest alleging that he had never been put in 


possession but gota decree for principal only on the 
ground that he had been holding possession and in 
consequence was not entitled to interest. This 
decree was confirmed on appeal in 1901. B conld not 
execute this decree as Act XIII of 1900 had then 
come into forca. - 

In 1907 B. again sned for possession of the mort- 
gaged land on the allegation that A. denied B.’s title 
in 1905. The Ist Court decreed the claim and the 


_ appellate . Court concurred. 


“ Both the Courts practically found that B. had 
remained in constructive possession of the land till 
1905 and that the final decree of 1901 did not create 
any new agreement between the parties: 
” Held that: 

(1) (a) The mortgage did not merge in the decree 
of 1901, (b) thatthe allegations of B. in the suit of 
1900 did not estop him from provingin the present 


. cage that he remained in possession up to 1905 when 


A.’ denial of B.’s title gave rise to afresh cause of 
action. —_ f 

2. The‘suit of 1907 was within limitation and it ta 
neither barred by the rule of 168 judicata nor by 
Beotion 48 of the Code of Oivil Procedure ` 
` Prab Devt v. Harkishan Das, 47 P. R. 1884, Bhola 
Singh v,-Gurdit Singh, 66 P. R. 1884, Ganda Mal v, 
Nanak Chand, 8 -P. R. 1887, Raja Bikrama Singh v. 
Prab Dial, 129 P. B. 1889, (F.B.) and Veerana Pulai y 
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_Muthukumara Asary, 27 ki 102; 18 M. T 939, 
referred to. 

* Where the mortgagor realad the produce from the 
tenants of the mortgaged land and after paying 
Government -revenue made _over.-the surplus to the 
mortgagee: Held, that these facts did not establish the 
relationship of landlord and tenant.between ‘the mort- 
gagee and mortgagor and a suit for possession by the 
niortgagee is cognizable by the Civil Courts. 

A> -further appeal can be treated as a petition for 


‘revision under section 70 (b) but “the difference in | 


adopting such a course is that the findings of fact of 
the Wad appellate Court cannot be questioned by the 


Ghulam Ghaus’ y. Nabi Bakhsh, 24 F. E. 1908, = 
(F. B.) referred to. 

Further appeal from the degree of ©. L. 
Dandas, Esquire, Divisional Judge, Rawalpindi 
Division, dated the 8th March, 1909. 

Mr, Muhammad Iqbal, for the Appellant. 

Mr. Govind Das,-for the Plaintiffs- Bespond- 
ents. 

Judg ment. —A ‘alias objection, 
|“ that no further appeal lay, the value of the 
suit and appeal for purposes of jurisdiction 
. being less than Rs. 1,000,and the Courts 
below having concurred, was not seriously 
contested and was allowed, Ghtlam Cthaus v. 
Nabi Bakhsh (1) not-being of any: assistance 
to the appellant. - 

The appeal was, therefore, treated as hav- 
iiig been admitted under section 70 (1) (b) 
ofthe Courts Act, the lower jal La Conrt's 
. findings of fact being final. 

Those findings are not as clani as the find- 


e 


ings of the Court’ of first instance, and, as . 


the lower appellate Court concurred with 
the Court of first instance, the findings of 
the. latter Court may be used to supplement 
those on which the law apparenle had to be 
considered. 

- The findings are, (1) that Bahadur Shah, 
a usufructuary mortgagee, sub-mortgaged to 
Gurmukh Singh in August 1888, the terms 
being that the latter should be put into pos- 
session, and thatthe former should. be per- 
` sonally liable for the mortgage-money; (2) 
that in August 1900, within limitation, 
Gormukh Singh sued for the principal 
and. interest alleging that he had never 
een: put into possession; (3) that Gur- 


mukh Singh obtained a decree for’ the | 


principal against the property mortgaged, 
(4) that Gurmukh Singh’s appeal against so 
much of the decree, as dismissed the suit for 
interest, was dismissed, (5) that in conse-. 
cies of the enactment of the Land Aliena- 


C QAP. R. 1908 (7. B.).. 
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tion Act, Gurmukh Singh did not execute his 
decree ; (6): that Gurmukh Singh had obtained 
constructive possession of the property mort- i 
gaged through tenants, and that such posses- . 
sion continued till 1905, when Bahadur Shah 
denied his title; (7) that there was not a new 
agreement between the parties in 1901. 

On these findings, we are satisfied (1) that 
Gurmukh Singh's allegations inthe suit of 
1900 do not estop him from alleging in this - 
suit that he was in possession of the property 

within 12- - years of -tbe present suit; 

(4) woar the suit is within limitation. Counsel 
for the appellant cited various .reported rul- 
ings and dicta in Ghose on Mortgages for the 
proposition that section 43 of the Code of 
Civil: Procédure barred the-present suit, the 
plaintiffs-respondents having:sued in 1900 for 
recovery of themortgage-money without suing ` 


_ for possession, but these. authorities. are not 


actually in conflict with Ganda Mal v. Nanak 
Chand (2), Mussammat Prab Deri v. Harkishen . 
Das (3), Bhola Singh v. Gurdit Singh (4); Raja - 
Bikrama Singh v. Prab Dial (5) and Vees ang 
Pillai v. Muthukumara Asary (6), which are 
ample authority for holding that section 43 
was not a bar to the suit. l 
= The proposition that section 13 of the 
Code was a bar to the suit iè equally unten- 
able, as is the proposition that the ‘mortgage 
merged in the decree obtained by the respond- 
ents in 1900, and that no cause of action on 
the mortgage survived. ze 

- The question of the status of the parties 
and the jurisdiction of the Civil Courts 
presents more. difficulty. É 

The Court of first instance found that the' 
land was cultivated by tenants ; that the 


` appellant wasa lambardar: that he agreed to 


realise the produce from the tenants. and to 
make over the surplus, after payment of 


` Government revenue, to the mortgagee; and. 


that he was apa akan the morrtgagee’s E 
agent. 

- These findings were not ‘attacked in the 
memorandum of appeal below and may be | 
treated as having been- accepted by the lower 
appellate Court. 

T'he cause of action was the denial of the 
mortgagee’s right to possession and the ' 


‘assertion of the title of the fappellant to pos- 


(2) 3 P. R. 1887.* 

(3) 47 P. R. 1884. 

(4) 66 P. R. 1884. 4 
(5) 129 P. R. 1889 (F. BJ) 
(6) 27 M. 108; 19 M. L. J. 989, 
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session through the subsisting tenants. ` The 
` facts found do not, in our opinion, establish 
the relation of landlord and tenant between 
the parties. The point was not taken in the 
memorandum of appeal in this Court and no 
authority against the jurisdiction of the Civil 
Court was cited, but we have considered the 
point inasmuch ag it is one of jurisdiction. 


The appeal fails and is dismissed with costs. - 


Appeal dismissed, 


w 
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(s. 0.51 P. W. B. 1910.) 
PUNJAB CHIEF COURT, 
Srconn Orvin Arrear No. 880 or 1908. 

. March 31, 1910: 
Present:--Mr. Justico Shah Din. 
JIWAN RAM AND OTHER8—PLAINTIFPS-—— 

APPELLANTS 


i VETEUS , 
BHANT RAM--DereNpani— RESPONDEANT. ` 
Foreclosure— Conditional sale—Defective notyce— 


Appellate Court when bound to proceed under s. 9 (3) of ` 


Act XLT of 1900—Regulation XVII of 1806, s. 8. 

_ Aforeclosure notice is bad in law and the proceed. 

ings thereunder are null and void if itis igsned in 

respect of two mortgage-deeds only one of which ig 

in the form of a conditional gale. i 
An'appellate Court hab.no jurisdiction to make a 


~ ` reference under section 9 (8) of Act XIII of 1900 


and the Deputy Commissioner has nó power to pro- 
ceed- under its sub-section (2), if the foreclosure 
notice is éffectual, but if it is not the appellate Court: 
is bound to act upon the said section and can only 


dismise the suit if the mortgagee refuses to accept 


a mortgage in one of the authorized forms., 
Farther appeal from tho order of S. Clifford, 


. - Esquire, Additional, Divisional Judge, Delni - 
`. Division, dated the 15th April, 1905, revers- 


ing, that of Lala Tuhi Ram, Munsif, lst Class, 
Jhajjar, dated the 830th May, 1907. =. 
Mr. Shadi Lal, for the Appellants. 
Mr. Miran Bakhsh, for the Respondent. 
Judgment.—atter hearing Mr. Shadi 
_ Lal in support of the appeal, I am of opinion 
that the learnéd Divisional J udge was per- 
fectly right in holding that the notice of 
foreclosure, dated the 30th November 1904, 
issued by the Court of. District Judge in 
_ pursuance of the-appellant’sapplication, dated 
the llth July, 1904, was bad in law, and 
that, therefore, the foreclosure proceedings 
. which followed it were null and void. The 
appellants applied for foreclosure, and notice 
of foreclosure was issued, in respect of the 
. two mortgages evidenced by the deeds, dated 
the 18th July, 1894, and 22nd July, 1894, 


ns 


as - 
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“for an amount aggregating Rs. 537 consisting 


of Rs, 132 principal, and Rs. 405 interest. As 
a matter of fact, it was only in the first mort- 
gage-deed, dated the 18th July, 1¢94, that 
there was a condition intended to operate by 
way of conditional sale, and the second deed 
was a hypothecation-bond in respect of an 


-additional charge of Rs. 99 created on the 


land by the respondent and his two brothers; 
in which the conditional sale clause was not 
repeated. Notice of foreclosure could, there- 
fore, have been issued only in respect of the 
first mortgage for an` amount consisting of 


- Rs. 99 principal and the interest due thereon; 


and as the notice issued to the respondent 


- referred to the money due on both the mort- 


gages, it was clearly invalid. The appellants’ 
suit for possession as owners of the land has, 
therefore, been rightly dismissed. : 

. Mr. Shadi Lal, however, now conten 

that as upon the finding of the Divisional 
Judge the mortgage in question still subsists, 
he was bound to make a reference to the 
Deputy Commissioner under section 9 (3) of 
Act XIII of 1900, and I think this contention 
must prevail. No doubt, areference was made 
to the Deputy Commissioner by the Divisional 
Judge, by his order, dated the 14th November, 
1907, which proved infructuous owing to the 
present appellant’s refusal to agree to a 
mortgage in either of the forms mentioned in 
section 6 (a) and (b) of the Act; but the 
Divisional Judge had then held that the 
notice of foreclosure was a good one, and upon . 
that finding he had no jurisdiction to make a 
reference to the Deputy ‘Commissioner under 
section 9° (3), and the Deputy Commissioner 


“had no power to put the mortgagee to his 


election as -contemplated in sub-section (2) 
of section 9. When, however, the Divisional 


~ Judge subsequently held that the notice of 


foreclosure was-bad and the mortgage still 
gubsisted, he was bound to make the reference 
under sub-section (3) and conld only dismiss 
the suit, if upon such reference the Deputy 
Commissioner had put the mortgagee to his 
election’and the latter had refused to accept a 
mortgage in one of the authorized forms. 


< I accept the appeal and setting aside the 
decree of the lower appellate Court, direct 
that a reference be made to the Deputy Com- 
missioner under section 9 (3) of Act XIII of 
1900. 
- ' Appeal accepted, 
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HAZARA SINGH V. GANDA, 


(s.c 62 P. W. R. 1910; 88 P. R.1910.) 
PUNJAB CHIEF COURT. 

SECOND Crvin AppraL No. 595 oF 1909. 

December 22, 1909, i 


Cad 


5 Pa :—Sir Arthar Reid, Kr., Chief Judge, 


and Mr. Justice Johnstone. 
HAZARA SINGH— PLAINTIFY——ÅPPELLANT 


versus 
GANDA AND OTHERS——DEFENDANT3— 
RESPONDENTS. 


Pre-emption—Punjab Pre-emption Act(II of 1905), s. 
18 (2)—Eand sold for -building a Church or School— 
Pre-emptor not bound to erect such building 

~ Section 13 (2) of Act IT of 1905 does not exempt 
from pre-emption land sold for the purpose of con- 
structing thercon’a Church or School. Consequently a 
snit for pre-emption lies upou a salo of a plot of land 
by a Sikh Jat to an Indian Ohristian, stated in the 
deed to be purchased for constructing such‘a building. 
In the absence of any stipulation for rescission of the 
gale, the pre-emptor is not bound to carry out the 

said purpose in order to succeed. 
' Baldeo Das v. Piare Lal, 24 P. R. 1901, not applied. 

Further appenl from the decree of Major 
G. C. Beadon, Divisional Judge, Hoshiarpur 
Division, dated the 26th November, 1908, 

Mr. Ishwar Das, for the Appellant. 

Mr. Oertel, for the Respondents. P 

J udg ment.—The sole question i inthis 
case is whether a suit for pre-emption lies 
upon a sale of a plot of land by a Jat Sikh to 
an Indian Christian, stated in the deed to be 
purchased by the latter for the purpose of 
building a Christian Church or School, the 


sale being followed. by the immediate erection _ 


on the land of s kotha 1 in which a cross was 
set up P 

Under the statute law contained in Punjab 
Act II of 1905 a suit for pre-emption would 
certainly.lie. In section 13 (2) of that Act 
certain buildings are exempted from the law 
of pre-emption; but there is no statutory 


‘exemption for, land sold for the purpose of 


constructing such a building; and, therefore, 
if there is any bar atall, it must bë sought 
for elsewhere. 

The firat Court followed Baldeo Dass v. 
Piare Lal (1), (or what it understood as the 
principle of that ruling) and dismissed the 
suit; andthe lower appellate Court took the 
same view; but we areinclined to think that 
authority distinguishable Thelearned counsel 
for the appellant impugns the ruling as 
radically nnsound, but we are not prepared to 
agree with him. The real retrodectdends seems 
to us to be contained in the two last sentences 

(1) 24P.R, 1901, 
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of the judgment, which run thus 


= 


: 11916 


and “in 
which we underline the words of special 
significance. i 

“Thus we find on the focie that a vendor 
has in good faith sold his land for a certain 
specific purpose on certain specific terms to 


a vendee, who is ready and willing to carry 


‘out his share in the contract, a third person 


wishes to oust the vendee and obtain the land 
_ tn effect without paying a portion of the price 
“and that portion the non-payment of which was 
under the term of the sale to render it roid. We 
do not think he can do this under the law of 
pre-emption asitstands in this Province ..... á 
To explain this, we may say here that the sale 
was of a piece of lend by one Hindn to another, 
expressly in condition that the vendee should 
build a dharmeala on the land, on default the 
sale to be deemed rescinded. The principle 
then is that when attached toa sale of land 
there is a condition created by the vendor on 
violation of which the sale was to become 
void, the pre-emptor can only sacceed if he 
undertakes to carry ont that condition. Here 
it wculd be absurd to say that there was any 
condition created by the vendor that a 
Church or Christian School should be built, 


‘though it may be he sympathised with the. 


object vendee had in his mind; and there 
was certainly no stipulation for avoidance of 
the sale, if no such building were’ erected. 
There is merely in the deed an expression of 
vendee’s purpose in buying the land. . The 
decisions of both the lower Courts, therefore, 
appear to us unsound. Weare thus obliged 
to accept the appeal, and setting aside the 


- Judgments and decrees of the Courts below, 


we remand the case to the Divisional -Judge 
under Order XLI, Rule 28, of.the Code for 
disposal of the remaining points, ruling at the 
same time that there is no bar to this suit and 
that plaintiff has a right to pre-empt and to 
ignore thé expression’in the deed of sale of 
intention to build a Church or School. 

~ Costs to be costs in the cause. Stamp on 
appeal refunded. 


Appeal dismissed a 
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SANT RAM 0. RAM CHAND, 


| (8. c. 53 P. W. B. 1910; 36 P. R. 1910.) 
PUNJAB OHIBF COURT. 
Misoetuansoos Oivi Apparat No. 705 or 1909, 
* February 24, 1910. 

Present: —Mr. Justice Rattigan. oy 
SANT RAM—P tatntrrr—ApPPRELLART 
versus 
RAM OHAND AND OTHERS— DEFENDANTS — 

; RESPONDENTS. 

Civil Procedure Oode (Act Y of 1908), Order XL, Rule 
land Order XLII, R: (1)s. —Áppointment of receiver 
when allowed ~ Appeal from order refusing to apport 
receiver— Hindu Lawe—Position of eldest brother. 


1. An order -refusing to appoint a receiver is 
appealable, 


Sangappa v. Shivdasawa, 24 B, 38, Khagendra l 


Narain Singh v. Shashadhar Jha, 31 ©, 493; 8 CO. W. 
N. 608; Gossain Dalmir Puri v. Tekant Hetnarain, BC, 
L. R 467 and Venkatasami v. Stridavamma,10 M. 170 
(F. B.), followed. 

'2. The exercise of the jurisdiction to appoint & 
receiver under Order XL, Rule 1, of the Code of 
Civil Procedure, 1908, is nota matter ew debito justitic, 
and the Code leaves it to the Oourt to make the ap- 
pointment, if it would, in its opinion, be “just and 
convenient.” In all auch cases the opinion of the first 
Oonrt is entitled to great weight, and is liable to be set 
aside only if it is either arbitrary, vague or fanciful 

The Oriéntal Bank Corporation v. Gobinlall Seal, 
10 0 718, followed. 

` 3. The appointment of receiver should only be 
‘granted where some specific act of misappropriation, 
malversation ormismanagement is shown but not on a 
mere apprehension of futore waste; and this principle 


is particularly to be applied in case of partition” 


of Hindu joint.family property in the hands of the 
eldest brother who according to Hindu Law is in the 
position of manager of that property. 

Badwanti v. Bishen Kaur, 73 P. R. -1992, Poresh 

Nath Mukurjee v. Omerto Nath Mitter, 17 C. 614 and 
Hanumtyya v. Venkata Subhayya, 18 M. 28, distin- 
guished. 
- Appeal from the order- of Mian Abdul 
Hamid, District Judge, Attock District, at 
Campbellpur, dated 11th June, 19:9. 

Bhagat Ishar Das, for the Appellants. 

Mr. Pestonji' Dadabhat, for the Respondents, 


- JSudgment.—tThe plaintiff and the 
two defendants in this suit, which is one for 
partition of property, are three brothers, and 


.0f them deféndant No. 1, Ram Ohand, is the 


eldest. Heis practically the sole defendant, 
as defendant No. 2, Kashi Ram, is to all 
intents and purposes a co-plaintiff. Immedi- 
ately after the institution of the suit, the 
plaintiff prayed the Court to take action 
under Order 40, Rule 1, aud appoint s re- 
ceiver of the property, and the grounds upon 
which this application was based were that 
there was eamity between the brothers, result- 
ing in various criminal proceedings, and that 
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plaintiff was ‘apprehensive that defendants 
would waste the property. Defendant No. 2, 
who, I may observe, was equally implicated 


with defendant No. 1 so far as plaintiff’s 


allegations were concerned, forthwith admit- 
ted the reasonableness of the application. 
Defendant No. 1, on the other hand, who, as 
the eldest brother, has for several years past 
been managing the estate without objection 
on the part of his younger brothers, contested 
the application. 


The District Judge, in a well-considered 
order, reviewed the facts, andafter hearing 
counsel on both sides, came to the conclusion 
that no case for the appointment of a receiver 
at the present stage of the proceedings had 
been made out. He points ont in support of 
his conclusion that the property is admitted- 
ly in the hands of the head of the joint 


. family to which the parties belong. This is 


a fact which cannot be gainsaid, and I might 
add that the property has for years past been 
in the hands of that person. He further 
states, that there is no specific allegation of 
misappropriation or malversation, and that 
at the utmost all that plaintiff can say is, 
that he fears that he will suffer loss, if the 
property is allowed to remain in the hands of 
his brother. The learned Judge accordingly 
refused to appoint a receiver of the property. 
From this order the plaintiff has preferred an 
appeal to this Court. I may at once state, 
that I am in some doubt whether an appeal 
lies from ‘an order refusing to take action 
under OrderXL, Rule 1. Under Order ALI, 
(1) (s) an sopenl unquestionably lies fron 
an order passed under Order XL, Rule 1, or 
Rule 4, but canit be said that an order, pala 
ing to pass an order under Order XL, is an 
order under either of those rules? I confesa, 
if the matter were res tntegra, I should have 
geat difficulty in so holding. But it has 
been held by high authority that a similar 
order, passed under the Civil Procedure Code 
of 1882, was appealable under section 9528 
(24) of the Code, and as the provisions of the 
two Codes upon this point are practically 
indistinguishable, so far as the present ques- 


tion is concerned, I defer to these authorities, 


and hold that an appeal does lie. See 
Venkatasamt v. Stridavamma (1), Gossatn 
Dalmir Puri v. Tekunt Hetnarain (2), 


(1) 10 M. 179. 
(2) 60. L R, 467, 
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Khagendra Narain Singh v. Shashadhar Jha 
(3) and Sangappa v. Shicbasawa (4). But, 
conceding that an appeal does lie, am I as a 
Court of Appeal justified in interfering with 
the order of the District Judge in this case? 

The exercise of the jurisdiction to appoint 
@ receiver under Order XL, Rule 1, is clearly 
not a matter ex debtto justitte, and it is for 
the Court to which the application is made, 
to decide in its ‘discretion whether or not it 
will act upon that application. The Code in 
express terms leaves it to the Court to make 
the appointment, ifin the opinion of that 
Court, the appointment would be ‘just and 
convenient.” This discretion must, of course, 
be exercised reasonably and judicially, and it 
18 open to the appellate Court to consider in 
any particular case whether or not that dis- 
cretion has been properly exercised. Butin 
all such cases the opinion of the Court of first 
instance is entitled to great weight, [The 
Oriental Bank Corporation v.  Gobinlall 
Seal (5)] and I have no hesitation in 
saying that its opinion should not be set 
aside, unless it is found by the. appellate 
Court to be either arbitrary, vague or fanciful. 
The mere fact that the appellate Court might, 
in the first instance, have come toa different 
conclusion would not, I think, justify it in 
setting aside the original Court’s order, if that 
order were otherwise legal and regular and in 
no sense unreasonable. Inthe case before 
me I cannot hold that the District Judge 
acted unreasonably in refusing to accede ‘to 
plaintifi’s application. On the contrary, I 
am of opinion, that no sufficient grounds were 
set forth to justify him in taking the extra- 
ordinary action for which in proper cases 
Order XL, Rule 1, makes provision. 


The tires brothers have, it would seem for ` 


some time past, been quarrelling inter 86, 
and they have even gone so far as to carry 
their quarrels into the Criminal Courts. But 
the facts remain that the elder brother ja the 
head of the family, and it is he who has for 
years past been managing the family property 
and its affairs. And yet plaintiff can point 
- to no specific act of misappropriation, malver- 
sation or even mismanagement on his part. 

Even in his atfidavit filed in this Uonrt, all 
that plaintiff can say is, that there have been 
disputes between the brothers and criminal] 
cases, and that in the circumstances “there ig 

(8) 81 0. 498 ; 8 0. W. N. 608, 

o B. 38. 
(5) 10 0. 718 at page 137, 
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a great apprehension of misappropriation 
of the joint property consisting of theoutstand- 
ing debts and the produce.’ The véry fact 
that despite all these proceedings the plaintiff 
is unable to refer specifically to any act of 
waste or misappropriation or mismanagement 
on the part of defendant No. I, is in itself a 
sufficient answer to his present claim for tha 
appointment of a receiver. As observed hy 
the High Court of Allahabad ina well-known 
case (Srimati Prasonomoyt Devi v. Bant 
Madhab Rat) (6)— the discretion given by 
section 503 of the Code to the High and Dis- 
trict Courts alone, be it observed, is one that 
should be exercised with the greatest care 
and caution. Because a plaintiff in his plaint 
makes violent and wholesale charges of waste 
and malversation against a defendant in pos- 
session of property, and upon this basis 
applies fora receiver to be appointed, it is 
not n necessary consequence that such ap- 
pointment should be made. Jf any such doc- 
trine or principle were to be recognized, section 
503, instead of serving the useful purpose for- 
which it was framed, would give unscrn- - 
pulous and rancorous litigants an engine for 
the most unjustifiable interference with the 
rights of property under the preteuce and 
protection of legal sanction.” 

It seems to me that these remarks are as 
appropriate to a case where one of three Hindu 
brothers is seeking a partition of the joint 
family property as to any other case. By the 
personal law of the parties the eldest brother 
18 in the position of -manager of that pro-. 
perty, and it is not denied that for some time 
past he has been acting in that capacity. Is 
this property to be suddenly taken out of his 
control, because a younger brother asks for a 
judicial partition of it and with his ‘plaint 
makes a further application for the appoint- 
ment of a receiver, when the latter application 


-is based, nut upon any specific allegation of 


misconduct on the part of the manager, but 
upon a mere apprehension that the manager, . 
though he has apparently done nothing 
amiss in the past, will, after the institution of 
the suit, forthwith proceed to waste the pro- 
perty P J cannot possibly think so. 

Mr. Ishwar Das contends that in cases 
where one member of a Hindu joint family 
seeks partition of the property, a receiver 
ought to be appointed as a matter of course, 


. if the plaintiff so desires, but for this very 


general  PEDDOB ION he could refer me only to 
. (6) 5 A, 656. 


' the subject of a guit. 


- eeiver should, bea matter of course. 


Vol: vi] 


NATHO Ù, BHAG SINGH. 


(7). 


This authority in no way lends counte- 
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the cise of. Hinumayya v. Venkata Sirana 


nanca to the learned Advocato’s arzament, | 


for ib appears that in that case the manager 
of the fumily hal for soma time past miisappro- 


prsated, large sums of-‘monsy and had thrown the 


accounts into confusion. The plaintiff accord- 
ingly applied: for the appointment of a 
receiver, but his application was rejected by 
the District Jadge. The High Court, on 


“appel, set aside the District Judge's order, 


and in their judgmont observed —* The reason 
assigned by. the District Judge for declining to 
appoint a receiver is, that the acts com: 


-plained of amount to misappropriation rather 


than wasta, and that: petitioners oan- there» 
after institute ‘a criminal prosecution. These 
are clearly no sufficient reasons, 
503 of the Civil. Procedare Code ‘authorises 
the appointment ‘of 
preservation or better custody of property, 
Whether property 
is wasted or ,misappropriated, makes no 
difference for the purpose of this section.” 
It is’ not easy to see how this case can be 
cited as an authority i in support of the learned 
-Advocate’s sweeping contention, that in every 
case of partition, the appointment of a te- 
The 
other cases cited by him-——Poresh Nath Muker- 
jee v. Omerto Nauth Mitter (8) and Musammat 


Section ; 


a receiver for the 


A 


Budhwanti v. Musammat Bishen Kuar (9), . 


‘are equally irrelevant. In the former case 
it was held by the High Court that even in 
suits for partition of joint- property, ‘the 


Court had jurisdiction to appoint a receiver,- 


the argument being that in such cases, inas- ” 


much as the plaintiff is suing only for his 


share of the property, the whole joint estate — 


‘is nob property, the subject of the suit” 


pointed at all. 
“way relevant. 


within the meaning-of- section 508 of the 
Code, and that consequently the Court had no 
jurisdiction to appoint a receiver of anything 
more than the plaintiff's share. Se far from 
telling in plaintiff's favour, this authority 
would seem to’ suggest that it was open to 
argument whether ina partition case a re- 
‘eeiver of the whole property could be ap- 


‘There the dispute was bet- 
ween two ladies, and it was shown that the 


18 M. 23. 
17 0. 614 
78 P. B, 1902, 


agent, who had ‘been . ‘managing the pro- 


The Punjab case is in no. ` 
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porty, had been behaving dishonestly and had 
favoured one of the ladies to the prejudice 
of the other. This Court distinctly found 
that “the plaintiff's rights are being set at 
naught, and hershare of the income is be- 
ing made away with without reference to her 
“wishes The danger to plaintiff’s interests 
is immediate and beyond question, and the 
necessity for a receiver to protect:them is self- 
evident”. — 

I agres with the District Jadge that in the 
present case the plaintif has not shown the 
necessity for the appointment of a receiver: 
and J, therefore, dismiss this appeal with 


‘foe epee 


-costs. If hereafter the -plaintiff can satisfy 


the Court trying the suit, that defendant No. 
1 has been guilty of miseonduck in respect of 
thé property in dispute it will be open to him 
to apply again under Order AL, Rule 1, for 
the appointment of areceiver. But as mat- 
ters stand, he is obviously unable to make 
specific allegations of the kind at present 
against the managing member of the family, 
and for this reason his application has. very 
rightly been ii Ana by the District Judge, 
- Appeal dismissed, 





(a. o, 54 P. W. B. 1910.) 
PUNJAB CHIEF COURT. 
-Sgoonp Orvik APPHAL No. 68 or 1909, 
i Maroh 5, 1910. 
Present:——Mr. Justice Rattigan. 
Musammat NATHO—Dearenpant—APPELLANT 
‘Versus: 


BHAG SINGH AND orages—PLatntires— 


RESPONDENTS. 

Marriage —Muhammadan Law—Inving as husband 
and wifefor along tims—Disadvantage of an Indian 
female litigant. 

Among Mubammadans a marriage may be proved 
presumptively -by the statement of the parties or 
their general conduct towards each other, although 
there is no proof of due observance of the formalities 
ofthe Muhammadan Law. So if it can be shown that 
the alleged husband did, during his life in distinct 
terms, assert a certain woman to be his wife, aud that 
the woman lived with him for along time as though she 
was his wife the Court is fully justified in inferring 
that they were duly married. . 

Satara Begam v. Hussaini Khanam, 16 P. R. 1897, 
followed. 

An Indian woman, who has to, conduct her 
case in Court, ia at a disadvantage and not infre. 


. quently makes errors of omission and of oom. 


mission. 
Further appeal from the order of Oaptain 
A. A. Irvine, Additional Divisional Judge, 


kd 
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' Lahore Division, dated the 5th December, 
1902, reversing that of Munshi Allah Yar 
Khan, Muusif Ist Class, Sharqpur, dated the 
lst August, 1908, dismissing plaintiff's 
claim. ` 
Mr. Muhammad Shafi, for the Appellant. 
=~ Mr. M.. N. Mukerji and Pandit Jowala 
Parshad, for the Respondents. 
Judgment.—The sole question before 
“me on this appeal is whether, the defendant 
Musammat Natho, is the widow of Jhanda 
Singh (altas Abdulla) deceased. 


lt bas been found by both Courts that - 


Musammat Natho and the deceased co-habit- 
' ed for many years and that about a year 
or so before his death, Jhanda Singh became 
a Muhammadan and adopted the name of 
Abdulla.. Before proceeding I may remark 
that Musammat Natho, the defendant, is, and 
always has been, a Muhammadan. 
~ The Munsif (Munshi Allah Yar) found 
that the defendant had been married to the 
deceased in April 1906, and that she was his 
lawful widow, and upon this finding he dis- 
missed the guit of the plaintiffs, who are 
‘the brothers of the deceased. The Divisional 
' Judge, on appeal, reversed this decree on 
. the ground that- defendant had failed to 
prove her stotus-as the deceased's widow. 
I have had the question argued very fully 
before me and as aresult 1 have no hesi- 
tation in agreeing with the conclusions of 
the first Court. 

It is an established fact that Jhanda Singh 
and Musammat Natho lived together for 
many years. It is also proved that in 1906, 
Jhanda Singh renounced his religion and bë- 
came n Muhammadan. It is urged, on 
‘behalf of Musammat Natbo, that his conver- 
sion to Muhammadanism was due to his 
desire to marry her, and plaintiffs can on 
their part assign no other reason for his 
change of faith. The deceased would appear 
from: the evidence to have been exceedingly 
fond of the defendant, and a priori there 
seems to be no reason why he should not 
after his conversion, have made her his wife, 
There are a number of witnessea, Hindu 

as well as Muhammadan, who depose to the 
fact that such a martiuge actually took place. 
This evidence may insome respects be open 
‘to criticism in minor particulars, but it is a 
remarkable fact that a Mubammadan female 
of no great means should have been able to 


i 
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get these witnesses (two of whom are Hoir - 
lambardars of the village) to come forward 
and testify in her favour: They are all 
deposing to events tbat occurred sometime 
previously to the date of their examination 
in Court, and I personally do not attach 
much weight to the discrepancies, more or 
less trivial, to be found in their evidence. 
Plaintiff's oral evidence, on the other hand, 


“is of no value; for the three witnesses eho 


give evidence on this point, only one (Kala 
Singh) is a resident of the village and even he 
has had-to admit that deceased and defendant ` 
did certainly live together. 

After the death of Jbanda Singh (alios 
Abdulla) the patwari reported that Musammat 
Natho was the widow of the deceased and 
his report was attested by Laddha Singh, 
lumbardar; and eventually mutation was sanc- 
tioned in favour of Musammat Natho in the 
presence of the said lambardar and of Hira 
Singh, lambardar, and of a number of other ` 
persons. Subsequently Musammat Natho 
applied for a certificate of succession under 
Act VII of 1&89, to collect certain debts 
due to the deceased and based her claim 
upon the allegation that she was the de- 
ceased’s widow. Her claim was opposed by 


plaintiffs but she succeeded in securing the 


certificate. 

Plaintiffs now seek to dispossess her of the 
property of which she has detained possession 
and I agree with Mr. Muhammad Shafi that 
in view of the facts as above stated the onus 
of proving that Musammat Natho is in wrong- 


ful possession of that property iay upon 


them. But I lay no great stress upon this 
question of the burden of proof, for even if 
the onus had been upon the defendant, I 
think she has satisfactorily discharged it. — 
In my opinion, the deed of dower. dated 
the 2nd April, 1906, is a conclusive piece of’ 
évidence (considered with the other facts) 
in her favour. The witness, Uttam Chand 
a Hindu and a professional deed-writer, has 
sworn that he was a personal friend of the 
deceased and that he drew up this document 


at the request and under the instructions of 


the latter, and he has sworn to the Jatter’s 
signature upon the deed. In this deed, the 
deceased expressly states that he has married 
Musammat Natho, and in-more than one 
place allades to her as his wife. Tomy mind 
this document is a very strong piece of evi. 


to% 
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denca in favour of defendant's story and the 
evidence supplied by ib beco»ms3 conclusive 
when we romambear that the dec3ia3el anl 
Musammit Natho wera living together; that 
Musammat Natho wasa Muhammadan, and 
that about this very time the decaasel re- 
nouncad his religion and beoime s convert 
to Muhammivdanism. It seems to me that in 
the present cise the widow's position is 
stronger even than that of the lady in whosa 
favour this Court decided in the case re- 
-~ ported as Satira Bagam v. Hussaini Khanam 
( L). In that cago the learned Judges remark- 
ed, “we do, however, attach the very greatest 
importance to the admission made by Mirz1 
Amanat Ali in the deed of the 6th January, 
1881, that plaintiff was his wife and to that 
fact that she lived with him as his wife for 
many years, was known as his wife, and al- 
though she was supplanted by Musammat 
Satara Begam and did not live with him 
daring the last,few years of his life, kept up 
intimate relations with him, ete.” Ta 
the .present case, thera is the distinct ad- 
mission by the deceased that defendant was 
his wife and there is also the evidence of 
seemingly impartial witnesses (and among 
them two Hindu lambardars) that she was 
regarded as his wife. Farthermore, she 
undoubtedly lived with him up to the day of 
his death. 

Mr. Mukerji argued that there was no 
-proof that the formalities of the Muham- 
madan law had been duly observed at the 
alleged marriage,. but the authority above 
cited is sufficient to dispose of this objection. 
The learned Judges, quoting from Amir Alis 
well-known work on “Muhammadan Law 
(Volume 2, page 316), point out that marriage 
may bə proved presumptively by the state- 
ment of the parties or their general conduct 
towards each other.” If it can be shown 
that the alleged husband did, during his 
life in distinct terms, assert a certain woman 
to be his wife-and that the woman lived 


with him as though she was his wife, I think - 


the Courts are fally justified in inferring that 
they were duly married. 
A point was also raised as to the omission 


to call Nadir Shah, the nikah khwan, who is. 


said to have performed the ceremony. I do 
not attach much weight to this. Nadir Shah 
- was examined in the succession certificate 


proceedings and, gave evidence in favour of 
a 16 P. B. 1897.. 


4 


INDIAN CASEL. 


“mabure, 


663 


Musammat Natho. I see no reason to suppose 


that he-voald not have given similar evi- 


dəncə in this case and I cannot lose sight 
of the fact that an Indian woman who has 
to conduct her cise in Court is ata dis- 
advantage and not infrequently makes errors 
of omission and.of commission in the present- 
ment of it. I hold, therefore, that Musammat 


` Natho is the widow of the decaased and that 


accordingly plaintiffs’ anit is at the best pre- 
I say nothing as to whether the 
woman is entitled to merely a life estate or 
to an absolute interast in the property. In 
either event plaintiffs’ claim must be dis- 
missed. I acsəpt the appeal with costs 
throughout and restore the decree of the first 
Court... 


A Appeal accepts l 





(a, o. 55 P. W. R. 1910, 85 P R 1910.) 
PUNJAB CHIEF COURT. 
SECOND O1rvic APPrAL No. 1074 or 1909. 
March 5, 1910. 
Present:—Sir Arthur Raid, Krt., Chief Jadze. 
Musammat IDO—DerenpaNt—APPEeLuant 
` VET8EUS 
RULTA—Puaintiry—Reseonvenr, 

Appeal—Decree against ` minor—Respondent not 

represented by guardian. 
-~ A minor respondent, not duly represented by a 
guardian, cannot betreated as having appeared,though - 
actually present in the appellate Court, and any 
decree passed by Oourt against such minor is not 
mer3ly to be considered as an ex-parte one but 18 
illegal and liable to beset aside by the High 
Oourt. 

Dakishar Pershad Narain Singh v. Rewat Mahton, 24 
©. 25, Bhura Mal v. Harkishan Dass, 24 A. 383 and 
Hanuman Prasad v. Muhammad Ishaq, 28 A. 187, 
2 À. L. J. 615; A. W. N. (1905) 229, followed. 

_ Venkata Ohandrasekhara Raz y, Alakarajamba Maha- 
rani, 22 M. 187, referred to. 


Farther appeal from the decree of H. 
Harcourt, Esquire, Additional Divisional 
Judge, Shahpur Division, dated the 19th 
June, 1909. 

Lala Prabh Dial, for the Appellant. 

Mr. Muhammad: Din, for the Respondent. 


Judgment. — The first point taken in” 
appeal is that the decree of the lowor appel- 
late Court must be set aside, because the 
minor respondentin that Court, Musummat 
Ido, was not represented by a guardian and 
could not be treated as having appeared, 
though actually present in Court. Dakishar 
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Pershad Narain Singh v. Rewat Mahton (1), 
Bhura Mall v. Har Kishen Das (2) and Hanu- 
man Prasad v. Muhammad Ishaq (3) support 
this contention, while Venkata Ohandrasekhara 
Raz v. Alakarajamba Maharani (4), supporta 
the- contention that the girl’s mother, who 
had been appointed her guardian ad litem 


in the Court of firat instance, should have. 


been brought on to the record of the appeal 
and should have been served with notice of 
suit. The girl was described merely as being 
the plaintiff's wife, and was not described as 
a minor in the memorandum of appeal, 
-bub the Divisional Judge, who record- 
ed in his judgment that she was 16 years 
of age, should have appointed aguardian ad- 


litem il the mother did not wish to act, and 


should not have proceeded’ with the appeal 
against the unrepresented minor. ~ The 
- decree cannot be treated merely as an ew parte 
- decree, but must be set aside: 
I decree the appeal, set aside the’ decrve 
of the-lower appellate Court and remand 
- the appeal for disposal in ‘accordance with 
law, with dao regard to the fact that the 
appellant below did not within limitation 
implead the minor through a guardian. Costs 
of tùis Court will be costs in the cause. 


Appeal allowed 
. (1) 24 0. 23 (2) 24 A. 383. 
(3) 23A 137; 2 A. L J. 615; A. W. N. (1905) 229. 
. (4) 22 M. 187. 





(a c. 56 P. W. R1910). . 
PUNJAB CHIEF COURT. 
Secoxp Orvis Apegat No. 140 or 1909. 
March 7, 1910. 

Present: —Mr. Justice Shah Din. | 
AKUN MAL AND OTARBS— DzPENDANTS— 
APPELLANTS 

' Versus 
PHAGU SHAH- AND OTHERS —PLAINTIES— 


RESPONDENTS. 
| Mortgage—Interest —Compound and post diem— 
Notice -—Oosts 
Post diem interest by way of damages can and 
“should be allowed on mortgage-money. 


>- Mathura Dasa w. Rajah Nirandar Bahadar; 19 A 89 


'(P. C.) ; 23 L A. 138; 1 0. W. N. 52, followed. 
Compound interest at the agreed rate should 
‘not be disallowed where the rate of interest is moder- 
ate and the contracting parties belong to the trading 
class, 
Whero a just demand has been resisted by a 
‘defendant for considerable time after receiving notice 
‘of the claim; the plaintiff is entitled to get full costs, 
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Further appeal from ‘the order -of the 
Divisional Judge, Sialkot Divison, dated the 
9th Dacember, 1908, modifying that of Bhai 
Charat Singh, Munsif, lst Olass, Gujran- 
wala, dated the 31st August, 1908, decreeing 
plaintiff’s claim in part. 

R.S. Lala Sukh Dial, for the Appellants. 

Mr. Beechey, for the Respondents. 

J udgment.—tThe only two questions 
which require decision in this case are:—(1) 
Whether post diem interest should be allowed 
on the amountof the mortgage-moneyRs. 1,200 - 
due on the deed of mortzage, dated -the Ath 
August, 1898, under which the house in suit 
was mortgaged for five years: and (2) whether 
the plaintiffs are entitled tocharge compound” 
interest in accordance with the terms of the 
said deed. On the first question I am quite 
clear that post drem interest by way of damages - 
canand should beallowed inthis case—Mathura 


- Das v. Rajah Nirandar Bahadar (1) and the 


appellants’ Advocate does not -seriously dis- 
pute his client's liability in this respect. 

. As regards the second question, the con- 
tract of mortgage wan between persons 
who belong to the trading class, and the 


“terms of it were agreed to by the mortgagors 


in fall view of the extent of the liabi- 


_ lity incurred by them. The rate of interest 


charged is very moderate, viz., Rs. 6, per-cent 
per-annum, and compound interest at the 
same rate was agreed to be paid. “I see no 

reason why under these oircumstances com-. 
pound interest should be disallowed. , The 
plaintiffs’ statement, dated the 24th August, 

1908, to the effect that they were willing to- 
forego compound interest, was clearly condi- 

tional on the defendants’ paying at once the 

rest of the amount claimed with costs, but 

as the defendants did not so pay the money 

due to the plaintiffs, that statement cannot 

help them. 

1, therefore, think that the lower Kandhi 
late: Court was right in allowing both post- 
drem interest and compound interest as claim- 
ed by the plaintifs. The appeal, therefore, 
fails, and is dismissed with costs, 

As regards the oross-objections filed by the ` 
plaintiffs-respondents, I see no reason why fall 
costs should not have been allowed to them by - 
the lower appellate Court. They gave a notice - 
oftheir claimto the defendants in September, 


‘1907, but the latter made no offer of payment 


at all and the plaintiffs instituted the present 
(1) 19 A. 89 (P. O.); 28 I. A. 188; 1 O, Wi N. 52. 


a . ? 
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suit about 11 months afterwards, in Angust, 
1908. They were, therefore, fully.justified 
in bringing the suits, and the subsequent 
pleadings also show that their jast demands 


were resisted by the defendants. I, therefore,, 


think that full costs should be allowed to the 
` plaintiffs-respondents. I, however, see no 


reason to allow future interest from the. date 


of the suit till the date of realization. 

I accept the cross-objections with costs 
and -modify the decree of the’ lower sappel- 
late Court as above indicated. 

_ The respondents will make good the defi- 
.clency in the Court-fee on the memo. of 
_cross-objections. | l 

Appeal dismissed ;Oross objections allowed, | 
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l (e. 0. 59 P. W. R.1910.) 
- PUNJAB CHIEF COURT. 
Seconp Crvin APPHAL No. 1292 or 1908. ' 
; April 1, 1910. 
Present:—Sir Arthur Reid, Krt., Chief Judge, 
and Mr. Justice Ohevis. 
IMAM-U D-DIN—Decere-HOLDER— 
APPELLANT 

versus 
, NUR DIN AND oraers—JUDGMENT-DHBTORS 


é — RESPONDENTS. . 7 
Res judicata—Muhammadan Law—Hffect of soife’s 
conversion to Christianity——Her re-conversion to Muham- 


‘madaninm—Execution of decree—Meaning of dissolution 


of marriage—Osvil Procedure Oode (Act V of 1908),8. 11, 
Where execution of a decree: for custody of wife 
obtained by a Muhammadan was refusedon the ground 
that her conversion to Christianity had dissolved 
the marriage, and the deocree-holder again applied for 
execution contending that his marital rights were 
revived by her re-conversion to Muhammadanism and 
that the term used in the original text of Muham- 
madan Law in case of apostasy means suspension 
or separation and not dissolution: 
- Held, that the decision in the previous litigation 
bars the subsequent application for execution and 
the mew contention. In applying the rule of res 
judicata words of the former judgment are to be 
‘used in their ordinary sense. Such words as “the 


` marriage is dissolved” can only have one meaning in 


English, vis., that the marriage tie has ceased to exist. 
Imam Din y. Hussain Bibi, 85 P. R. 1906; 148 P. L. 

BR, 1906, relied upon, 4 , | 
Khan Bibi v. Pur Shah, 182 P. R. 1884, referred Lo. 


Further appeal from the order of the Divi- 
sional Judge, Sialkot Division, dated the 18th 


August, 1908, confirming that of Mirza 
Amin-ullah Khan, Munsif lst Class, Sialkot, 
dated the 24th February, 1908, rejecting the 


application. 
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Mr. Fazal Russain, for the Appellant. 
Bakshi Tek Ohand, for the Respondents. 


Judgment.—The parties to this case 
are the same as in Imam Din v. Hussain Bibi 


(1). Musammat Hussain Bibi married [mam 


Din but subsequently left bim. He sued and 
obtained a decree for custody of wife. On his 
applying for execution she. objected that she 
had embraced Christianity, and his applica- 
tion was dismissed by the lower Courts, whose 
decision- was upheld by this Court in the 
decision quoted above. An application for 


‘ review was also rejected by this Court. 


Plaintiff has now made a fresh application 


‘for execution, alleging that the woman has 


again embraced the Muhammadan religion 
and that hismaritalrights are thereby revived. 
Counsel for respondents admits that the 
woman has gone through a form of marriage 
with a Muhammadan but denies that she has 
renounced Christianity. Assuming for the 


purposes of argument that the woman has 


returned to the faith of Islam, we have still 
to decide whether the plaintiff can execute 


his decree. What was decided in Imam Din 
v. Hussain Bibi (1) was that by her con- 


, version to Christianity the marriage of the 


plaintiff was dtssolved. The learned counsel 
for the appellant contends that according to 
Muhammadan Law the only effect of apostasy 


‘is to suspend the marriage tie which revives 


on are-conversion. He refers us to the Hedaya 
and Tagore Law Lectures 1891-92 with aview 
to proving that the word Farruka means 


“suspension or separation and not dissolution, 


and would ask us to read the word “‘dissolu- 
tion” and -cognate words wherever occurring 
in Imam Din v. Hussain Bibi (1) as denoting 
suspension and not extinction. Granting for 
the purposes of argument that he is right 
in his contention as tothe real meaning of 
the text in the Hedaya and other authorities, 


‘still we cannot go so far as to hold that in 


Imam Din v. Hussain Bibi (1) and the other 
rulings of this Court the word “dissolution” 
has the limited meaning which we are asked 
to ascribe to it. Such wordsas the marriage 
ja dissolved” can only have one meaning in 
English, viz., that the marriage tie has ceased» 
to exist. If any, other meaning were intended 
some indication that the words were not being 
used ‘in their ordinary sense must most 
certainly have been _ given. Dissolution is 


not the only word used; in Khan Bibi v. Pir 
” (D) 85 P, K, 1906; 148 P. L, R. 1908, 
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Shah (2), it is held that conversion of one 
party to Christianity cancals the marriage. 

Counsel for appellant argues that in none of 
the previous cases, including Imam Din v. 
Hussain Bibi (1) was the present question, 
viz, whether a re-conversion to Islam revives 
the marriage tie, in issue, and that in Imam 
Din v. Husstin Bibi (1) it would have been 
quite sufficient to decidé that the decres could 
not be executed for the reason that the has- 
bond's marital rights could not be exercised 
at present without giving any decision as to 
whether the marriage tie was finally extin- 
guished. But he also admits that he did not 
argue that at the most the only effect of 
apostasy was suspension of marital rights, 
and that hisargument then was simply that 
those rights ‘were in full operation. This 
print was decided against him on the ground 
‘that the marriages tie was dissolved and we 
fail to see how this decision ceva b> treated 
otherwise thanas a final decision, binding 
on the parties, that there is no longer auy 
existing marriage. We crnnot treat this 
‘appeal asa review of lnim Din v. Husz1in 
Bibi (1) for apart from the question of limit- 
ation, an application for review has already 
bean rejected. 

The appeal fails and is dismissed but under 
the circumstances we leave the parties to bear 
their own costs. 
Appeal dismissed, 
(2) 182 P. R. 1834 


(s.c 47 O. 259.) 
CALCUTTA HIGH COURT. 
A PPLIOATION tN ORIGINAL Stipa Appaat No, 49 
or 1909. 

November 30, 1909 and December 21, 1909. 

Present:--Sir Lawrence Jenkins, Kr., 

Chief Justice and Mr. Justice Woodroffe. 
PADMABATI DASI AND ANOTHKR—- 
PLAINTIFFS —APPRLLANTS 
Versus 
RASIK LAL DHAR—Derexpant— 


RESPONDENT. 

Civil Procedure Code (Act Vof 1908), O. XIX, R 8— 
Afidavit, contents of —Statement of ground of belref— 
Jurisdiction, inherent—Re-hear ing. 

The provisions of O. XIX, B.38, of the Oivil Pro- 
cedure Code, must be strictly observed, aud every 
affidavit should clearly express how much is a state- 
meut of the deponent’s knowledge and how much is a 
statemont of his belief, and the grounds of belief 


OASES. [#10 


mast be stated with suficient partioularity to enable 
the Oourt to jadge whether it would be safe to act on 
ithe deponent’s belief. 

Before an orderis drawn up and perfected, the 
Court has power to rehear the matter. 


Application in an appeal. 

Facts.—The appeal was -fled by the 
plaintiffs on August 18, 1909, and on Novem- 
Ber 15, 1909, they obtained an order from the 
first Court (Harington, J.) allowing them 
three weeks’ further time from date to file 
the papsr-bo0k with libarty to apply. for 
farther extension of time to the Court of 
appeal which would be sitting after the 
expiry of the thrae weeks. > 

On Novembər 30, 1909, the respondent 
applied totha Court of appasl for nn order 
that the appellants, who were pardanishin 
lidiesand had nostridian property of their 
ovyn, might bə diracbed to farnish security 
for the costs of the respondent in the first 
Court and the appellate Court. The cost 
of the respondent in the firat Court amounted 
to Rs. 8,000, and the respondent alleged that 
the appellants were trying to delay the 
hearing of the appeal. The petition was 
verified by the raspondent in the following 
manner “I, Rasik Lal Dhar, the defendant-, 
raspondent solemnly affirm and say that what 
is stated iun tha foregoing petition 18 true to 
the best of my knowledge; information and 
belief”. | 

To this application the plaintiff replied by 
an affidavit made by Kunja Lal Dey, the hus- 
band of appellant Padmabati, to the effect that - 
the appellants had stridkan property worth 
Rs. 18,000, that they had done their best to 
expedite the hearing ofthe appeal. 

Mr. 0. O. Ghose, instructed by Mr. S. S. 
Banerjt, for the applicant, Respondent. 

Mr. H. D. Bose, instructed by Messrs. O. O. 
Ganguly §Co., forthe Opposite Party. Appel- 
lants. 

Order.—wWe think in this case no 
sufficient ground is shown for an order for 
security. All we have on which to act is an 
allegation of the appellants’ lack of means 
followed by a general averment that the 
statements are to the best of the deponsnt’s 
knowledge, information snd belief; but what 
his information and belief are, or on what 
his belief is grounded is, in no way, indicated. 
Order XIX, Rule3, however, declares that 
“affidavits shall be confined to such facts as 
the deponent is able of his own knowledge to 
prove, except on interlocutory applications, 


‘at 
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où which statements of his belief may be 
admitted, provided that the grounds thereof 
are stated.” That proviso is essential, but no 
attempt hus been ` made to comply with its 
terms. 

- We desire to inipress on those who propose 
to rely on affidavits that, in future the pro- 
visions of Order XIX, Rule3. must be strictly 
observed, and every affidavit should clearly 
express how much is:a statement of the 
deponent’s knowledge and how muchis a 
statement of his belief, and the grounds of 


belief must be stated with sufficient particul- 
. arity to enable the Court to judge whether it 


would be ‘safe to’ act on the deponent’s belief. 

The applicant must pay’ the costs of this 
application. 

The appellants applied for an extension of 
time to file their paper-book. The Court of 
appeal refused the application on December 
7, 1909, saying: — 

Order. —In our opinion’ there has been 
a delay in excess of what can be reasonably 
accounted for, and in respect of two periods 
of time. Having regard to that and to all the 
circumstances, we are not prepared to extend 
the time further. We refuse the application 
for extension’ of time with costs. 

Then the respondent applied’ for the dis- 
missal of the appeal for want of prosecution 
and theappellants applied for the re-hearing 
of their application for extension of time. The 
order of December 7, 1409, had not been drawn 
up. The appellants submitted that the reason 
for the delay in obtaining the necessary 


stamps had not been. explained to the Court 


of Appeal but had in fact been explained to 


Harington, J., who had accepted them. 


Mr. Hill and Mr. H, D. Bose, for the Appel- 


ae 


r. 0. 0. Ghose, for the Ban Ungu 
Jenkins, C.J.—I think we have the power 


‘and we will hear the application on the 


merits. 


` . After hearing thesame on the merits the ; 
following order was passed: — 


‘Order.—wWe give you three weake Aite 
from to-day. ‘You are to give security for the 
costs of the appeal to the extent of Rs. 2,500 
to the satisfaction of the Registrar within one 


week from the re-opening of the Court after. 


the Christmas vacation. Costs of the appli- 
cation to be costs in the appeal. >- 
es . Appeal allowed, 


s 


; Attorneys for the appellants : O. O. Ganguly 
& Co. 


Attorney for the respondent: S. 9. Banerji. 


= 





~- (80. 20 M, L. J. 806 ) 
MADRAS HIGH COURT. 
Skoonp Crvic APPRAL No. 615 or 1905. 
February 10, 1910. 
 Present:—Sir Charles Arnold White, Kr., 
Chief Justice, and Mr. Justice Miller. 
MADDALI VENKATARAYUDU AND 
CTtake —D Wren DANTS— APPELLANTS 
VET EUS 
MOVVA ‘SANKARAYYA—Pranrrr— 
' RESPONDENT. 
Possession, suit for—Burden of proof—Iimitation Act 
(XV of 1877), Sch, II, art. 142. 
In a suit for possession, governed by art 142 of the 
Limitation Act, the plaintiff must show poasession 
and dispossession within 12 years Po to the date of 


f the institution.. 


Gopaulchunder Ohuckerbutty v. Noine Mitter, 
10 O. 874; Mohima Chunder Mozoomdar v. Mohesh 
Ohunder Neogi, 16 0. 478, 16 I A. 28, Mahammud 
Amanulla Khan v. Badan Singh; 17 C. 187; 161. A. 148, 
relied upon. 

_Appeal from the decree of the Subordinate 
Judge, Kistna, in A. S. No. 339 of 1904, 
presented against the decree of the District 
Munsif, Gudivada, in O. S. No. 172 of 1908. 

Mr. 0. R. Tiruvenkatachars, for the “Appel- 
lants. 

The Adrocate-Qenerab (Mr. P. S. 8tvaswami 
Tyar), for the Respondent. 

Judgment,.—The 3rd issue was framed 
on the assumption that the case was governed 
by art. 144 of the second Schedule to the 


Limitation Act of 1877, The judgment of the 


Subordinate Judge proceeded on this view. 
He accordingly dealt with the case as if the 
onus was on the defendant. In this we think, 
he was wrong. The article of the Limitation 
Act which applies is art. 142 and the plain- 
tiff must show possession and dispossession 
within twelve years prior tothe date of the 
institution:of the suit. See Gopvaul Chunder 
Ohuckerbutty v. Nilmoney Mitter (1), Mohima 
Ohunder Mozoomdar v. Mohesh Chunder Neogi, 


, (2) and Mahammud Amanulla Khan v. Badan 


Singh (3). We must, therefore, ask for a finding 
by the Subordinate J udge on the evidence on 
record whether the plaintiff or his predecessor- 


in-title was in possession and was dispossessed 
(1) 100.874 >, 
(2) 16 C. 478; 18 I A 23. 

: (8) 170, 187; 16 I. A. 148. 
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within twelve years prior to the date of the 


suit. The Subordinate Judge will, of course, 
in determining this question, take into con- 


‘sideration the nature of the land in dispute. 


The finding should be submitted within six 
weeks, and seven days will be allowed for 
filing objections. 

In compliance with the as _order, the 
District Judge found the issue against the 
plaintiff. 

; This second appeal coming on for hearing 
after the return of the above finding, ae 
Court delivered the following 

Judgment.—On the finding, which 
we accept, the suit is dismissed with costs 
throughont. : 
Appeal allowed. 





(s © 140. W. N. 666) 
CALCUTTA HIGH COURT. 
Optscinat Ravisrion No, 1174 or 1909. 


a” February 2, 1910. 


Present: —Mr. J sbios Stephen and 
Mr. Justice Carnduff. 
JAFAR ALI HOWLADAR—Peatitiover 


Versus 


, EMPEROR—Opposrrn Party. 

Oriminal Procedure Code (Act V of 1898), ss. 110, 
118—Surety—Bad livelihood—Fitness of sur ety—Test. 
~ Tn considering whether a surety ina bad livelihood 
case is to be accepted or not, the first matter to be 
enquired into is "the ability of the surety to pay the 
sum for which he becomes bound in case of default 
of the person who 1a bound down. 

Ram Pershad v. King-Emperor, 680 W.N 593 and 
Adam Sheikh v Emperor, 85 O. 400;7 Or. L J. 439, 
followed. 


_ There may also be other objections to a man 


becoming a surety although he 18 pecuniarily fit for 
the position, but these it ig not possible to specify, 
and such an objection must be dealt with in each 
case as it arises, 


Jalil v. Emperor, 13 C W. N. 80;8 0. Le J. 243; 4 — 


Ind. Uas. 560; 8 Or. L J. 888, referred to. 

* Where the surety is competent from the pecuniary 
point of view and no other cause of unfitmess is 
shown, he ought to be accepted. i 


Rale against the order of the Additional 
District Magistrate of Bakergani, 
August 23, 1909, rejecting the sureties offered 


“by the Petitioner, 


Baba Gunoda Oharan Sen, for the Peti- 


tioner. 


Mr. Orr,-for the Crown. 

Judgment.—tThis isa rule calling on 
the District Magistrate to show cause why 
the securities offered by the petitioner should 


wy 
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not be accepted. The petitioner has been 
ordered to be bound down under section 118; 
Criminal Procedure Code, and to find sureties. 
for Rs. 2,509, the sureties being. of such. 
number not exceeding five as he may seo fit. 
He has found five sureties-all of whom are: 
of sufficient substance to be able to pay Rs: 
2,900, but who are not inthe opinion of the 
Magistrate ina position to control the peti- 
tioner sufficiently to ensure his good be- 
haviour in future. : 
_The question is whether the grounds on 
which these sureties have been refused by 
the Magistrate are safficient. In our opinion 
they are not. Considering the judgments 
of this Court in the cases of Ram Persnad 
v. King-Hmperor (1) and Adam Sheikk- v. 
Emperor (2), it seems to be plain that the first 
matter to be enquired into is the ability of 
“the sureties to pay the sums for which they 
become bound in case of default of persons 
who are bound down. Beyond this, as is 
,Bbown in the judgment in the matter of Jalil 
vy. Emperor (8), there may "be other 
matters to be considered which would be 
taken as objections to the sureties, as for 
example, if one of a gang of thieves is offerad -. 
usa surety for another. There may also be’ 
other ‘objections to a man becoming a surety 
although he is pecuniarily fit for the position; 
bat these itis not possible to specify and 
such an objection must be dealt within each 
case as it arises. In the present case the 
sureties being competent from the pecuniary 
point of view and no other cause of unfitness 
being shown, we think that they ought to pe 
accepted. 4 
Under these circumstances the rule is 
made absolute and we order that the securities 
originally offered by the petitioner be accepted. 


Rule made absolute, 


- 593. 
(2) 85 C. 400, 7 Cr. L. J. 439. 
(3) 13 0. W. N. 80; 4 Tnd. Cas, 560; 80. L.J. 243; 
8 Or. L. J. 888. | | 


‘Vor Vi] : 
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(5.0. 14 C. W. N. 667 ;7 A. L. J. 507; L1 O. 1a 3. 600) 


PRIVY COUNCIL. 
APPEAL FROM, THE HIGH COURT OF THE ` 
6 N. W. Provixogs. 
7 April 19, 1910. 
Present: Lord Macnaghten, Lord Collins 
“and Sir Arthur Wilson. ° 
` Lala BRIJ -NARAIN—Decres- HOLDER— 
ee APPELLANT . 
ie versus 
Kunwar TEJBAL BIKRAM 
BAHADUR- JUDGMENT-DRBTOR— 
RR8SPONDENT. 

Decree+-Affirmance on appeal—Subsequent amend- 
ment by first Court—Jurisdiction. 

A Court has no jurisdiction to amend its own decree’ 
after it has been affirmed on appeal; and if it so 
amends, the order of amendment ought not to be 
allowed to stand. 

' Appeal from a decree of the High Court 
rt Allahabad, dated February 23, 1905, re- 
fusing to set aside an order of the Sub- Judge 
of Moradabad, dated June 11, 1904, amending 
a decree of his Court after the same has been 
affirmed ` on appeal. 

-Mr. D. DeGruyther, K. 0. (with him Mr. 
Ross), for the Appellant. - 

Judgment. 

* Lord Collins—The story out of which 
the points involved ‘inthis appeal -arise is 
rather intricate. On the Sth March 1898, the 
appellant and two persona, named Kishori 
Lat and Sri Ram, instituted a suit against 
the predecessor-in- title of the. respondent 
before the Sabordinate Judge of Moradabad, 
for the „recovery of more than a. lakh of 
rupees with future interest, by sale of pro- 
perty mortgaged under two documents, 
dated respectively thellth May and the 13th 
December 1294, On the 6th May 1898, the 
claim was decreed by the first Court, but on 
appeal to the High Court at Allahabad 
that Court took the view that the learned 
Judge had placed undue pressure’ upon 
the defendant, who had asked for a postpone- 
ment, on the ground of illness, to. go on with 
the case, and accordingly set aside the. decree 
which he had made and remanded the case 
for determinati_n according to law. 


“On the 20th January 1951, the case came 
again before the Subordinate Judge of Morad- 
abad and resulted in’ a decree for 
Rs 70,257-14-0, with future interest. Mean- 
while Kishori Lal and Sri Ram had sold the 
whole of theirinterest in the decree to one Lach- 


man Das,to whom the present appellant. also 


` 
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transferred a part of his interest as a deoree- 
holder, and the name of Lachman Das was 
added to'the record. From this decree both 
parties appealed to the High Court. The 


_ High Court dismissed the defendant's appeal, 


and with n slight modification affirmed ihe 

decree of the first Court on the cross-appeal. 
On the 5th October 1901 on the applica- 

tion of the original decree- holders, the first 


‘Court made an order absolute for gale of the 


mortgaged property under sections 89 and 


. 93 of the Transfer of Property Act for the 


amount decreed, together with future interest, 
Thereafter the present appellant applied to 
the first Court for execution of the said 
decree, and after certain intermediate pro- 
ceedings which it is not necessary to refer 
to in detail, the judgment-debtor, on the 
21st November, 1903, deposited the entire 
amount due under the deeree, with future 
interest. 

On the 9th February 1904, the present 


‘respondent, the judgment- debtor, applied to 


the first Court to amend the said decree by 
striking out so much of it as awarded future 
interest on theamount decreed. In March 
1904, petitions objecting to the application 
of the judgment-debtor on various grounds 
were filed on behalf of the present appellant 
and Lachman Das. -With reference to the 
allegations of the parties, the Subordinate 
Judge framed the following issues for. 
trial :— 

“1. Whether the judgment-debtor’s applica- 
tion for amendment of deorees is barred by 
limitation P 

“2. Whether the said application is barred 
by section 13 of Civil Procedure Code ? 


“3. Whether the decrees of this Court 
under sections 88 and 89 of Act IV of 1882 
can be amended by this Court as requested 
by, the judgment-debtor ? 

_ “4, Whether the judgment debtor hak a 
right to apply for amendment of the said 
decrees P” 


On the ilth June 1904, the Subordinate 
Judge made an order granting the applica- 
tion of the judgment-debtor. He found the 
four issues in his favour, and amended the 
two decrees of the Court made under sections 
88 and 89 of the Transfer of Property: Act 
by striking out of them the provision for 
future interest, the effect of such amend- 
ment or modification being to reduce the 


* a decree of his Court. 


670 
GOBINDA PROSHAD V. LUKSHHI CHUNDER. 


amount payable under the decrees by a sum 
of over Rs. 19,000. 

Two applications were, therefore, present- 
ed to the High Court by the present ap- 
pellant and the said. Lachman Das for revi- 
sion of the order. of the Subordinate Judge 
dated the llth June 1904. They were heard 
by a Divisional Court, constituted by two 
learned Judges of the High Court, who. on 
the 23rd February 1905, delivered separate 
judgments disposing of the two applications 
for revision in the following manner: 

With regard to the Application No. 24 of 
1904, they observed that the order revision of 
which was asked for wasan orderpassed by the 
Subordinate Judge of Moradabad amending 
Previous to the order 
of amendment the decree had been affirmed 
on appeal by the High Court. The Sub- 
ordinate Judge, therefore, had no jurisdic- 
tion to amend. The learned Judges, there- 
fore, allowed the application and set aside 
the order mending the decree, but only so 
far anit affected the interests of the applicant 
Lachman Das. With regard to the application 
fer Revision No. 32 of 19040f Brij Narain, the 
learned Judges delivered the following judg- 
ment :-—~ ; 

“Looking to all the circumstances of the 
case, we do not think that this is a cese in 
which we ought to exercise our discretionary 
power in revision. We reject the applica- 
tion, but make no order as to costs.” 

Dissatisfied with the judgment and decree 
of the High Court made onthe said Appli- 
cation No, 32 of 1904, the present appellant 
applied for leave to appeal therefrom to His 
Majesty in Council. His application was 
heard by the Hon'ble the Chief Justice and 
the Hon’ble Sir W.R. Burkitt. 

When granting the application their Lord- 
ships, after referring to the fact of ithe case, 
mudeé the following observations :— 


“A Bench of this Court on the application 
by Lachman Das allowed the first application 
holding that the Subordinate Judge had no 
power to modify his decree after it had been 
confirmed by the High Court, and set aside 
the order complained of. In the other Appli- 
cation No. 32 of Brij Narain, the Bench made 
an order rejecting it, holding that, under all 
the circumstances of the case, this was not a 
case in which they should exercise their dis- 
cretionary power in revision. The conse- 
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quence is that there are now two.joint decree- 
holders, as toone of whom thedecres contains a 
provision for futureinterest thevalue of which 
is Rs. 19,000 odd, whilst as to the other this 
provision does not exist. The provision of 
the decree, therefore, seems to be apparently 
inconsistent as out of two joint decree-holders 
one can execute the decree plus future 
interest, whilst the other cannot. Under 
these circumstances we think this is a case 
which we should certify to be fit for appeal.” 
Their Lordships lave not had the advan- 
tage of hearing the case argued for the re- 
spondent, butthey think the High Coart have 
themselves said enough to make it clear 
that if the decree of the first Court was made 
without jurisdiction as altering a decree after 
it had been affirmed on appeal in the case 
of Lachman Das, so also the alteration in 
Brij Narain’s case was equally ineffectual, 
and ought not to have been allowed to stand. 
Their Lordships will humbly advise His 


‘Majesty that this appeal should be allowed. 


The respondent will pay the costs. 
Solicitors: Messrs Barrow, Rogers and 
Nevill, for the Appellant. 


Appeal allowed. 





(B. Cc. 14 O W. N. 675, Note.) 
CALCUTTA HIGH COURT. 
Seconp CivIL APPHAL NO. 2088 or 19064, 
December 3, 1909. 
Present:—Mr. Justice Brett and Mr. Justice 
Sharf-ud-din. 

GOBINDA PROSHAD MISSER— 
PLAINTIBF— APPELLANT 
VET8US 
LUKSHMIL CHUNDER MARWARI AND 
ANOTHER— DEFENDAXTS— RESPONDENTS, 

Mortgage —Swuit by purane mortgagee— Prior mortgagee 
made : party—Right of redemption of prior mortgagee. 

A, prior mortgaree, who has purchased property 
ata sale in satisfaction of his first mortgage, takes 
the place of the original mortgagor and as such he is 
entitled, in a suit by a puisne mortgagee, in which he 


is made a party, to be allowed to pay off the mort- 
gage dues of the plaintiff. 


Appeal from the decree of dhe Sub-Judge 
of Bhagalpur, dated August 18, 1906, modi- 
fying that of the Munsif of Banka, dated 
April 28, 1906. 

Babu Joy Gopal Ghosh, for the Appellant. 

Babu Ashutosh Mookerjee, for the Respond- 
ents. 

*Referred in & Ind. Oas. 145, ihi; 
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-Judgment.—tThis appeal comes bei 
fore us onreceipt of a finding from the lower 
appellate Court. The appeal was originally 
heard by Mr: Justice Doss who considered 
that a finding ona certain point was neces- 
sary and so remanded the case to the lower 
appellate Uourt for that panne: That finding 
has now been submitted 

On behalf of the appellant an. objection is 
taken to the finding of the Court: of appeal 


below on tlie finding of the Court of first ins-- 


tatice and it is: contended that ihe finding of 
the Court of first instance was perfectly cor- 
rect and that tho finding of the Court of first 
appeal cannot-be maintained. It is exceed- 
ingly difficult for us to understand on what 
grounds or materials the finding of the first 
appellate Court. has been arrived at and the 
learned pleader for the respondent is unable 
to assist us on this point. The question which 
wasreferred to the lower appellate Court 
was whether the plaintiff had, as alleged by 
him, satisfied the mortgage decrceof Kartik 


Chobey and, if so, what sum was paid in 


satisfaction of that mortgage-decree. The 
Court of. first instance bas found that the 
plaintiff has proved that he paid sixty-two 
rupees in eatisfaction of that decree. The 
reasons given by the lower appellate Court 
for differing from that finding do not appear 
.to us to be good or sound and we cannot 
accept them. The question then arises: what 
order sHould-be passed in this appeal.. The 
plaintiff as puisne usufructuary mortgagee 
who had not been made a pariy to the suit 
brought by the first mortgagee to recover 


hig mortgage debt by sale of the property now. 


come, after the sale in satisfaction of the 
decreeof the first mortgagee and the pur- 
chase of the _ properly by him,to claim hig 
right to redeém the first” mortgage and to be 
re-placed in. possession of-the property as 
usufructuary mortgagee. - 

The learned Judge of this Court has 
‘held— and we ses no reason to differ from that 
finding that the defendant as prior mortgagee 
who has purchased the property at a sale in 
satisfaction of -his first mortgage baa taken 
the plac6 of the.original mortgagor atid that, 
as such, he is entitled in this suit to be al- 
lowed to pay. off the mortgage dues of the 
plaintiff and that, if he fails t6 pay” those 
dues, then the plaintiff, not having been 
made a party to the snit brought-by the first 
mortgagee, 38 entitled to claim his rights to 


~~ 
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redeem the first mortgage and to be re-placed 
in possession of the property as usufructuary 
if he wishes, to bave the 
property sold in satisfaction of his debt. It 
appears further that the plaintiff has paid off 
the decree obtained by the mortgagee whose 
mortgage was prior in date tothat of the de- 
fendant and the learned Judge bas held that 
the plaintiff is entitled to be paid that sum 
with interest by the defendant, if the defend- 
ant wishes. to prevent the plaintiff from 
pursning his remedy or relief by redeeming 
the first mortgage for the purpose of. either 
recovering possession of the property or 
rellingit. On these findings we think that 
the following directions should be passed in 
disposing of this -appeal. We direct that a 


‘decree be drawn up to the following effect: 


If the ‘defendant does not within three 
months from this date satisfy the mortgage- 
debt of the plaintiff with interest at the 
rate mentioned in the bond from the date 
when the plaintiff was dispossessed from the 
propérty up to the date of payment and ifhe 
doesnot within the {ime aforesaid also pay 
tothe plaintiff the sum of Rs. 62 which the 
plaintiff paid to satisfy the prior mortgage 
decree of Kartik Chobey with interest at 12 
per cent. per annum on that som from the date 
of payment up to the date of realization, then 
the plaintiff will be entitled to have an account 
taken in order to ascertain what was the 
rum due to the defenda:t on his mortgage 
with interest up to the date of delivery cf 
possession after the sale in satisfaction of 
his decree, and to‘redeem the mortgage of 
the defendantby payment of thatsam within 
three months and to recover possess.on of 
the property as usufructuary mortgagee orto 
sell the property in satisfaction of his own 
mortgage decree. If, on the other hand, the 
defendant pays up within three months to the 
plaintiff the sums stated above, then the 
plaintiff's right toredeem the first mortgage 
willbe barred. If again the plaintiff fails, 
within three months from the service on him 
of the account showing the amount due to the 
defendant, to redeem the first mortgage of 
the defendant by payment of that sum; then 
the plaintiff’s right to redeem will be barred. 
The appeal is decreed on these findings. The 
plaintiff is entitled to his costs in this appeal. 
We make no order as to.the costs of the 


‘lowér Courts, 


Appeal decreed, 
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.. CALCUTTA HIGH COURT. . 
Sggoxp Civin AppraL No. 895 or 1907, 
NG -June 15, 1908. 
-2 Presemnt;—Mr. Justice Doss. 
DIBAKAR BISI—PLAINTIFF—ÅPPELLANT 
a VETEUS 


OHATTO BAQ—DEFENDANT—RESPONDANT, 
Central Provinces Land Revenue Act (XVIL of 1881), 


ss 78, 82,83, 120 cl. (b), 152 ct. (12), sub-s. (c)—- 


Record-of-rights—Presumption of correctness of entry 
until contrary shoton—Contrary may be shown otherwise 
than by suit under 8. 83. | 

Section 82 of the Oentral Provinces Land Revenue 
Act enacts that when the record-of-rights ia duly 
‘made -and- attested, all entries therein shall be 
presumed to be correct until the contrary is shown, 
and section 83 lays down that any person deeming 
himself aggrieved by any entry made in the record- 
of-rights may institute a suit in the Civil Court to 
have such entry cancelled or amended. Bat the Act 
does not say that the contrary may be shown by 2 
suit under section 88 only and not otherwise, and it 
does not follow that if that entry is not corrected 
and is left outstanding, the person affected by the 
entry cannot establish his right in a Civil Court, if 
he can do so to the satisfaction of tho Court. 

The remedy provided by section 83 is cumulative 
and not exclusive. | 

Appeal from the decree of the Sub-Judge 
of Sambalpur, dated February 7, 1907, 
affirming that of the Additional Sub-Judge of 
that district, dated August 29, 1906. 

Babu Ram Ohandra Muszumdar, for the 
Appellant. ; 

| Babus Promotho Nath Sen and Bimal 
Chandru Gupta, for the Respondent. 

Judgment.—tThis appeal is from a de- 
cision of the Subordinate Judge of Sambalpur 
in asuit by the plaintiff to recover arrears of 
rent for the years 1960, 1961 and 1962 
Sambut, and for possession of-a holding. 

The plaintiff's case is that he is the occu- 
pancy-tenant under the lambardar, that the 
defendant is his sub-tenant, that the defend- 
ant has defaulted in paying rent for the last 
six years, that he oceupied the holding on 


condition that he would surrender it when-. 


ever the plaintiff demanded it back from him, 
and that he. had forfeited his tenancy by 
denying the title of the plaintiff. Upon these 
grounds he claimed arrears.of rent for three 
years, the rents for the previous three years 
having become barred by limitation; and he 
has also claimed possession of the holding. 
The defendant’s case is that the plaintiff 
is not an occupancy-tenant’ únder the lambar- 
dar but that he himself is the occupancy- 


tenant under the same lambardar and that ab. 
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the last settlement of the revenue his name 
has been entered in the record-of-rights as’ 


- the occupancy-tenant of the holding and that 


a purcha—by which I understanda copy of 
the entry in the record-of-mghts is meant— 
has been given to him. 


The Courts below have dismissed the suit 
holding that the present suit is not maintain- 
able, unless a cancellation of the entry in the 
record-of-rights is obtained bya suit in the 
Civil Court under section 83 of the ‘Central 
Provinces Land Revenue Act (XVIII of 1881). 
The plaintiff has appealed, and on his behalf 
it has been contended that the ground upon 
which the suit has been dismissed is not sus- 
tainable in law. I am of opinion that this 
contention iscorrect. Section 82 of the Central 
Provinces Land Revenue Act (XVIII of 1881) 
enacts that “when the record-of-rightsis duly 
made and attested, all entries therein shall be 
presumed to be correct until the contrary is 
shown.” Then section 78 goes on to provide,— 
omitting immaterial words,— that any person 
deeming himself aggrieved by any decision 
under section 78 or by any entry made in the 
record-of-rightsasto any matter referred to in 


that section, may institute a suit in the Civil 


Court to have such decision set aside or such 
entry cancelled or amended.” It is to be 
observed that there is no section inthe Act - 
which defines the period within which such 
guit isto bebrought. Section 69, sub-section (4), 
is in these words: “An order or entry of the 
Settlement Officer recording, or omitting or 
refusing to record any land as sir land under 
sub-section(1)shall be final unless and until it 
is reversed or modified by the decree of a Civil 
Court in a suit instituted under section 83 at 
any time after the report is attested by the 
Settlement Officer, or his order regarding the 
entry is passed, and within one year after 
the settlement comes into effect; and an 
order or entry recording. or omitting or re- 
fusing to recordany land as sr land under 
sub-section (2) shall be final unless and until 
it is reversed or modified on appeal or revision 
in accordance with the provisions of sections 
22 10 26.” A comparison of the language 
of this sub-section with that of section 82 
shows that the effect given by the statute 
to theentry mentioned inthat sub-section is 
different from the effect given to an entry 
mentioned in section 82. Section 82 says 
that “the entry shall be presumed to be 
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` correct until the contrary is shown,” whereas 
section 69, sub-section 4, says ‘that 
entry shall be final unless and until it- 
_ reversed or modified by the decree of a Civil 
*, Coart in a suit instituted under ‘section 83 
at any tims after the report is attested by 
the Settlement Odicer or his order regarding 
the entry is passed and within one year 
after the settlement comes into effect. This 
sub section specifies the period within whick 
a suit under section 83 is to ba brought and 
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under thatsub-section the entry mentioned - 


therein is final unless. a-suit is instituted.’ 
Legislature: 


“under section 83. If the 
bad intended to ‘confer on an entry made 
under section 72,the same degree of finality 
as has been attached to an entry referred to 
in section 69, sub-section 4, and that such 
entry could be cancelled or amended only by 


a suit. under section €8 and not otherwise, ` 


it would have used language similar to that 
used in section 69, sub-section 4, _Itseems to 
me that the object of the Legislature was to 
attach a certain probative effect to the. entry 
on the-theory that the enquiry by the Settle- 
ment Officer upon which such entry is based 
must be presumed to have been duly and pro- 
- perly made. i 

This view- was also taken by the adicii 
Commissioner of the Central Provinces in 
the case of Lachman Ram” v. Bhim Sen Hari 
Ramogore Lali (1), wherein he observed ‘with 
reference to the entry as to the status of the 
defendant made under section 72 of the Land 
Revenue Act in the record-of-rights that “it 
would be merely a statement as to a condition 
‘ of facts which in the’ course of his inquiry 
' under the provisions of section 72: of the 
Land Revenue Act, the Settlement Officer had 
ascertained and the only legal effeot of it 
would, I think, be that it would bea piece 
of evidence, not conclusive in itself, but 
‘carrying a presumption of ‘correctness until 
the oontrary was shown. The burden of 
proving the .incorrectness of such ‘an entry 
would. of course, lie very heavily on a person 
who disputed its correctness.” Furthermore, 
if one considers the mode in which the Settle- 


ment Officer may decide a disputeunder gec- 


tion 78 of the Act, it becomes quite apparent 
that the entry in the record:of-rights cannot 
have the effect of depriving a man of his 
_ rights if he is able to establish such rights by 
conclusive proof, Section 78 ‘enacts (I omit 
| (1) 10.0. PIL. B 88, 


`~ i 


which the 
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the immaterial words) “Ifa dispute arises 
regarding any matter mentioned or referred 
to in sections 68, 69, sub-section (1), 70, 72 
and 77, cls. (b), (e) and (d), the Settlement 
Officer shall dectds it summarily after making 
such enquiry as he thinks fit, and shall not 
be bound to hear any party to such dispute, 
or receive any evidence tendered by any such 
party.” Therefore, even if there is a dispute 
between the- parties with regard to any er.try 
Settlement Officer proposes to 
make, the Settlement Officer is empowered to 
decide it summarily without hearing any 
party to such a dispute. 

Section 120, cl. (6), does not, in my opinion, 
affect the question under consideration. All 
that that section lays down is that if the . 
record-of-rights has been made over to the 
Depaty Commissioner, no entry in that 
record-of-rights can be corrected by the 
Deputy Commissioner on application by any 
person interested or of his own motion and 
that it can only be corrected on one or more 
of the grounds ‘stated ‘therein and on no 
others, one of such grounds being, as stated 


-in el. (b), that “bya decree in a suit brought 


under section 83 the entry has been declared 
to be erroneous.” The effect of that section, 
no doubt, is that the entry cannot be correct- 
ed except by a decree ina suit brought under 
section 88 declaring the entry to be erroneous; 
but it does not follow that if that entry 
is not corrected and is left outstanding, the 


` person affected -by the entry cannot establish 
. his right in a Civil Court, if he can do so to 
. the satisfaction of the Court. 


As there is no 
sectionin the Act which limits the period 
within which 8 suit may be brought for the 
cancellation or amendment of the entry, 
there does not seem to me to be any reason 


“why such remedy may not be obtained 


otherwise than by a suit- brought solely for 
that purpose and as subsidiary to some other 
relief which the plaintiff may be entitled to 
claim. I think the remedy provided by sec- 
tion 83 of the Act is cumulative and not 
exclusive. 

Section 152 of the Act has been relied 
upon on behalf of the respondent as confirm- 


“ing the view taken by the Courts below that 


asnit under section 83 vf the Actis the only 
remedy which.the plaintiff can avail himself 
ofandcl. 120f sub-section (b) of that section 
has also been relied upon by him. It lay 
down that no Civil .Court shall exercise 
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jurisdiction over, amongst other things, cor- 
rections of entries under section 120, etc. 
As I understand that section, it means only 
that the entry cannot be corrected except 
by the Revenue authorities and that no Civil 
Court can exercise jurisdiction over it. In 
the present casea correction of the entries is 
not sought. All that is asked for is a 
declaration of the plaintiff's right and a decree 
for possession. The effect of the entry, 
as I have said, is that it shall be presumed 
to be correct until the contrary is shown ; 
and the Act does not say that the contrary 


may be shown by a suit under section 83 only . 


and not otherwise. If the legislature meant 
what has been contended for, it would have 
adopted some such language in section 83 
as is contained in section 120, namely, that 
“such corrections may be made on one or more 
of the following grounds and on no others” 
or aB.18 contained in the last paragraph of 
section 152, namely, “in all the above cases 
jurisdiction shall rest with the Revenue 
authorities only.” 

For these reasons, I think, that the judg- 
ment and decree of the Courts below should 
be set aside and the case remanded to the 

. Court of first instance for trial of the other 
issues. 

The plaintiff is entitled A have the costs 
of this appeal. The costs of the Courts below 
shall abide the ultimate result. ; 

Appeal allowed. 
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PRIVY COUNCIL. 

APPEAL FROM THE JUDICIAL COMMISSIONER'S 

Court oF OUDE. 

April 29, 1910. 
Present:-—Lord Mactaghten. Lord Collins, 
. Sir Arthur Wilson and Mr. Ameer Ali. 
GHAZANFAR ALI KHAN—P.uarntirr— 

APPELLANT 
Lersus 
: KANIZ FATIMA AND ANOTHER— DEFENDANTS 


——RESPONDENTS 
Legttimacy—Long co-habitation—Presumption of 
' marriage—Mother originally a prostitute. 

Prolonged co-habitatién may give rise to a pre- 
sumption of marriage, but that presumption is not 
necessarily a strong one and does not apply where the 
mother, before she waa brought to the father’s house, 
was a prostitute. 


Appeal from the decree of the Judicial 
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Commissioner of Ondh, dated July 3, 1906, 
reversing that of the Sub-Judge of Sitapur, 
dated August 3, 1905. 

‘Mr. G. E. A. Ross and Mr. Bhugwandin 
Dube, for the Appellant. | 

Mr. I; DeGruyther, K. O. (with him Mr. 
Kyffin), for the Respondents. 

Judgment. 

Sir Arthur Wilson.—-This is an appeal from 
a judgment and decree of the Court of the 
Judicial Commissioner of Oudh, which, over- 
ruled the decision of the Subordinate Judge 
of Sitapur. 

The suit out of which the appeal arises 
was brought by the present appellant in the 
last mentioned Court to establish title to, and 
recover possession of, an eight-anna hare in 
the village of Bambhauri, the plaintiff's 
claim being based upon his alleged rights to 
recover the property in question as heir to 
hig father, Chaudhri Muzaffar Ali Khan. 
About the parentage of the appellant there is 
no dispute, and of all the questions raised in 
the case, one only remains for consideration on 
the present appeal, and thatis whether the 


. appellant is to be regarded as the legitimate 


son of his father. On this question the Sub- 


‘ordinate Judge decided in the appellant's 
‘favour, but_he was overruled by the Court of 


the Judicial Commissioner. 

Their Lordships are of opinion. that the 
learned Judges of that Court were right. 

It may be stated at once that the sole ques- 
tion is, whether on the evidence‘ in the case, 
coupled with all legitimate presumptions, it 
is shown that the appellant was born in wed- 
lock. No question, has been raised either -in 


India or before their Lordships—such has 


been raised in many cases—as to any possible 
legitimation by subsequent nein Meee imieni 
or treatment. 

There was no widmie of marriage r arêen 
the parents of the appellant. 


The learned Judges fully recognised that 
prolonged co-habitation might give rise to a 
presumption of marriage, but that presump- ` 
tion is not necessarily a strong one, and their 


` Lordships agree that it does not apply'in the 


present case, for the mother before she was 
brought to the father’s house was, according 
to the case on both sides, a prostitute. 

The learned Judges next notice certain in- 
stances in which the deceased father is said 
to have acknowledged the mother as his wife 
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but the effect of sych acknowledgment has 
been rightly « estimated by the learned 
Judges. 

The next point relied upon by the appellant ' 
was that two of his sisters, whose legitimacy 
was a8 much open to question as his own, were 
married to respectable men, and the matri 
ages conducted with due formalities. This is 
A point worthy of consideration, but it would 
be easy. to attribute too much weight to it. 

Their Lordships are of opinion that the 
decision of the Judicial Commissioner’s Court 
was right. They will humbly advise His 
Majesty that- this appeal ‘should be dis- 
missed. . 

_ The appellant will bear the costs. 
` Solicitors: Messrs. Barrow, Rogers and 
‘Nevill, for the Appellant. 


Solicitors: Messrs. T. L, Wilson & Oo., k 


the Henmendents 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Sgoonp Crvin APPBAL No. 959 or 1403, 
. May 17,-1910. 
Presni: —Mr. Justice Modkerjee and 
1. Mri.Justice Oarnduff. 
SHAMS BIBI—PLAINTIFE—AP?PRLLANT 
‘versus 

CHAIRMAN or BARANAGORE 
MUNICIPALITY—Darexpant— 


HK RESPONDENT. 

Malicious prosecution, suit for—Reasonable and pro- 
bable cause, what 18s—Conviction in first Oourt—Ac- 
quittal tnappeal—Plaintiff- what to prove-——-Malsce, in- 
ference of, from absence of reasonable and probable 
cause— Prosecution originally not malicious may become 
30 during pendency—Circumstances of suspicion— 
Question of absence of reasonable and probable cause, is 


ta 


mined question of fact and lato—Limitation—Bengal i 


Municipal Act (II B. O. of 1834), s. 863. 
~ The fact. that the plaintiff has been convicted by a, 
bompetent Court, though he may subsequently have 
‘been acquitted on appeal, is evidence of the- strongest 
- possible character, if unrebutied, against the plea of 
want of reasonable and probable cause. 
` Doongrussee v. Gridharee, 10 W. R. 439, and 
Korbutoollah v. Motee, 18 W. B. 276, relied upon. 
- Bat if the conviction at the original trial has been 
procured by the defendant by false “or fraudulent 
testimony, or other unlawfal means, and such con- 
viction is subsequently revorsed by a higher Oourt 
hnd the plaintiff is acquitted and discharged, the 
fact of conviction ought not to be treated as conclu. 
sive proof of probable cause. ` 

Reasonable and probable cause is an honest belief, 
based upon a full conviction founded upon reasonable 
‘grounds, in tha existence of a state of ciroumstances, 


, Which, agsuming them to be true, would reasonably 


lead any ordinarily prudent and cautious man, placed 
in the position of the accuser, to the conolusion 
that the person was probably guilty of the orime 
imputed, 

- Hicks yv Fawkner, 8 Q. B.D 167;51 L. J. Q. B. 
283 ; 30 W. B. 545;48 L T 1327, 437. P. 429, Turner 
v. Ambler, 10 Q. B. 252; T4 R R. 287; 16 L. J. 0. 


' B. 168, 6 Jur. 845, Johnson v. Emeraon, se R 6 Ex 


329; 25°L. T. 887, 40 L. J. Ex. 201, and Bhimsen v. 
Sitaram, 24 A. 363, relied upon. 
, In a suit for compensation for malicious prosecu- 
tion, before the plaintiff can succeed, he must estab- 
lish that the prosecution was both without reasonable 
and probable cause and malicious. 

Gunnesh Dutt Singh v. Mugnes Ram, 11 B. L. B. 321; 
17 W. B 288, ond Abrath v. North Eastern Ry» Qo., 
11 A. 0. 247; 55 L. J. Q, B. 437; 55 L. T. 63; 50 J. Po 


~. 859, followed. 


- The mere absence of reasonable and probable 
cause does not justify the conclusion, as a matter of 
law, that the prosecution was malicious, though it is 
quite conceivable that the evidence which is sufficient 
to prove absence of reasonable and probable cause 
may also establish malice. 

Srinath Shaha v. Ralls, 10 C. W. N. 253, referred to, 

A prosecution, though in the outset not malicious 
and commenced under a bona fide beliefin the guilt 
of the accused, may nevertheless become malicious in 
any of the stages through which it has to pass, if the 
prosecutor, having acquired positive knowledge of 
the innocence of the accused, perseveres malo 
animo in- the prosecation with the intention of 
procuring per nefas a conviction of the accused. 

Circumstances of suspicion cannot be treated as 
evidence of reasonable and probable cause as a defence 
to an action of a malicious prosecation. 
- Ahmed Bhai v. Framji, 28 B. 226; 5 Bom. L. R. 940, 
referred to. ` 

The ‘question of the absence of reasonable and 
probable cause or the presence of malice, is a mixed 


. question of fact and law; and whether from the facts 


found, absence of reasonable and probable cause 
or presence of malice can be inferred isa question 
of law for determination by the Oourt alone. 
Hailes v. Marks, 7 H and N. 56; 30 L. J. Ex. 389; 
7 Jor. (N. s.) 851; 4 L. T: 805; 9 W. R. 808, Broughton 
v. Jackson, 18 Q. B. 878°; 21 L. J. Q. B. 2656 ; 16 Jur, 
886, and Lister v. Perryman. LR. 4 HL 621; 89 L.J. 
“Hix. 177; 28 L. T. 369, 19 W. R 9, referred to. 
Where the decision of the Court in the criminal 
proceedings in favour of the plaintiff was given on 
January 8, 1905, the notice on the defendant Munici- 
pality was served on November 29, 1905, and the 
su.t for malicious prosecution was commenced on 
January 4, 1906, and it was found that the act 
of which the plaintiff complains was done in good 
faith and that there was reasonable and probable 
cause for. the criminal prosecution: Held, that the 
suit was clearly barred under section 863 of the Bengal 
Municipal Act. 


- Appeal from.the decree of the District 
Judge of 24-Pergannahs, dated ‘March 13, 
1903, reversing that of the Sub-Judge of the 
district, dated March 23, 1907. 

Babu hsb hana Palit, = the Appel 
lant, 
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Babu Amarendra Nath Bose, for the Re- 
spondeat. f 
Judgment. —The events antecedent 


to the litigation, which has culminated in the | 


present appeal, have not formed tbe subject 
of controversy before this Court. - The plain- 
` nf appellant is the owner of a garden 
house situated within the limits of the juris- 
_ diction of the defendant Municipality. In 
the year 1900, she let out the garden to her 
maternal uncle, Juggarnath Das, who erected 
a privy thereon as also walls along portions 
of the western and southern boundary lines 
of the gargen house. In November 1903, 
_ the Vice-Chairman of the Baranagore Manic 
` eipality served notice upon the plaintiff re- 
quiring her to remove the structures on the 
ground that they had encroached upon Muni- 
cipal land. The plaintiff in reply intimated 
to the Municipality that the garden house 


wag in the entire charge of Juggarnath Das 
and the notices ought to be directed to the’ 


latter. Her objection was overruled and 
sha was prosecuted under section 216 of the 
Bengal Municipal Act, 1834. Thecase for 
‘the plaintiff is, that this prosecution was 
“wholly unjustifiable and was malicious. The 
Magistrates, however, who were Oommissioners 
of the Municipality and who tried the 
petitioner in the Original Court, convicted 
“her and sentenced her to pay a fine of Rs. 50, 
in default to undergo imprisonment for 15 
days. The plaintiff, therenpon, moved this 
Court with the result that the conviction and 
sentence were set aside on the ground that 
~ section 218 of the Bengal Municipal Act had 
no application inasmuch as section 202 under 
‘which the notice had been issued upon the 
‘plaintiff, could be applied only against the 
. person who had actually raised the obstruc- 
tion, [Shama Bibi v. Jadub Ohunder Banerjee 
(1):] Subsequently, the defendant Munici- 


‘pality took proceedings against Jaggarnath, 


~ Das, and demolished the structures. The 
result was that on the 20th November 1304, 
Jaggarnoath Das commenced an action against 
the’ Municipality for damages ‘for unlawful 
removal of the alleged obstructions. There 
was an elaborate investigation inthe Court of 
first instance to determine whether the dis. 
puted structures had really caused any ob- 
struction upon Municipal lands. It was held 
by the learned Judge that there had been no 


obstruction, and that, on the other hand, the 
(1) 20. L. n J, 226; 2 Cr. "L. J. 613. 


_ ation. 


road - had been narrowed by reason of obstruc- 
tion- caused by buildings erected by another 
rate-payer who occupied a holding on the 
opposite side of the road. The Court ac- 
cordingly decreed the suit and allowed - 


-Jaggarnath Das damages against the Muni- 


cipality: The Municipality then applied to ` 
this Court, with the result that their appeal 
was dismissed with costs on the 28th Feb- 
ruary 1908. Meanwhile Shama Bibi had, 
on the 4th January 1906, commenced the 
present action for damages for malicious 
prosecation against the Municipality. The 
defendant Manicipality resisted the claim on 
the ground that there was reasonable and 
probable cause for the prosecution, and that 
in any event, the action of the Municipality 
was not prompted by malice. They further ` 
pleaded that the. suit was barred by- limit- 
ation and that no suit of this description 
could lie against a public corporation created 
by statate. The Subordinate Jadge over- 
ruled the objection of limitation, held that ~ 
the suit was maintainable and found upon 
the ‘evidence that the plaintiff had- been 


criminally prosecuted, maliciously and with- 


ont reasonable and probable cause. In this 
view, the Subordinate Judge gave ‘her a 
decree for damages. Upon appeal by the 
defendant Municipality, the learned District 
Judge has set aside this decision. He has. 
held that the plaintiff had’ failed to prove 
that the prosecution was malicious, and that 
consequently the suit was barred by limit-- 
He has not expressed any specific 
opinion upon the question whether there was 
reasonable and probable cause for the prosecu- 
tion nor has he decided the question of the 
liability of a public corporation for damages 
for malicious prosecution instituted by its 
officers. The plaintiff has now appealed to 
‘this Court and on her behalf, the decision of 
the District Judge bas been assailed substan... 
tially on two grounds namely, first, that the 
District Judge onghtto have found that the cri- 
minal prosecution was without reasonable and. 
probable cause; and, secondly, that the District . 
Judge should have held thatthe prosecution was 
also malicious. It has farther been contend- 
ed that if the criminal prosecution is estab- ' 
lished to have been malicious, no question 
of limitation arises. All these positions have 
been strenuously contested on behalf of the | 
defendant-respondent, and it has further 
been argued on their behalf that & public 


~ 
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corporation, created by statute, is not liable- 
for ‘damages for malicious prosecution com- 
menced at the instance of its officers. Itis 
needless, in our opinion, to discuss this last 
question, which is one of considerable nicety 
and not altogether free from difficulty, be- 

use the plaintiff must be unsuccessful on 
‘the ground that she has failed to prove that 
the’ prosecution was without reasonable 
and probable cause and was malicious. 

It, has not been disputed before us, and in 
view of the decision of the Judicial Com- 
mittee in Gunnesh Dutt Singh v. Mugnee Ram 


Chowdhary (2), and of the House of Lords in. 


Abrath v. North Eastern Railway Oomnany 
(3), that before the plaintiff can succeed, she 
must establish that the prosecution was both 
withont reasonable -and probable cause and 
malicious. In so far as the first of these 
elements is concerned, it is clear that the 
case of the plaintiff is full of difficulties. As 
we have already stated, ‘the plaintiff: was 
convicted in the Oourt of first instance, 
although she was subsequently acquitted by 
this Court on the ground -that the notice 
- under section 202 ought to have been directed ' 
not against her as owner, but against Jaggar- 
nath Das as a person -who .had actually 
erected the alleged obstructions. There was 
in substance a divergence of. judicial opinion 
as to the precise scope of section 212 of the ` 
Bengal Municipal Act. Under such circum- 
stances, the fact that the plaintiff was con- 


visted by a Court-of, competent jurisdiction” 
would afford strong evidence that her pro- . 


-pecution was not without reasonable and 
‘probable cause. _It is not necessary to lay 
down an inflexible role of law, as appears to’. 
have been -done in the case of Adams. vi 
Bucknell. (4), that in an action for malicious - 
prosecution, founded upon-a conviction in 
the original Court followed by an acquittal: 


on appeal, the conviction, in the absence of. 
is conclusive evidence of. probable’ 


fraud, 
cause and relieves the defendant from. liabil- 
ity, The rule,‘ ‘which is deducible from 
numerous judicial decisions in this country, 
is that the fact ‘that the plaintiff has been 
convicted by a competent Court though he. 


may subsequently have been acquitted on 


appeal , is. evidence of the strongest possible 
(2) 11 B. L. B. (P. O.) 821; 17 W. R. 283. 


(8)-11 A. 0. 247 at p-251; 55 L. J. Q B. 457; 55 


L. T 68, 60 J. P. 659, 
(9 (1820) 126-Ind. 210; 22 Am. St, Rep. 576. 


character, if nnrebutted, against the plea of 
want of reasonable and probable cause. (Sea 
Doongrussee Byde v. Gridharee Muli Dosgur 
(5), and Koibutoollah v, Motee Peshakur 
(6), where Mr. Justice Jackson observed 
that an allegation of want of reasor.- 
able and probable cause can hardly be sup- 
ported when there has been a conviction on 
the original trial and acquitted on appeal, 
inasmuch as the fact of conviction by the 
` Magistrate, who had jarisdiction to determine 
“the matter, shows that there must, at any 
rate, have béen fair cause for imputing to 
the plaintiff the crime of which he was 
accused. The same view has been accepted 
by the other Indian High Courts. [See Gunga- 
ram v. Hoolasce (7); Jadubar Singh v. Sheo 
Saran Singh (8), Parimi Bapurazu v. Bellam 
Konda Ohinna- Venkayya (9), Ramaya v. 
Sivaya (10), Bojav Perumal (11).|] A similar 
view was adopted by the Court of King’s 
Bench in a case on appeal from Ireland 
[Reynolds v. Kennedy (12) |, where Lee, CO. J., 

ruled that an action for malicious prodeen- 
tion did not he against an informer by a 
plaintiff who had been prosecuted success- 
folly upon such information, although the 
convictidn had, been reversed on appeal. 
The very fact that a Court of competent 
jurisdiction -convicted the plaintiff, shows 
that the defendant had a foundation for 
the prosecution. Substantially the sama 
view is supported by a large praponderauca 
of authorities in the American Courts, where 
it is stated that a conviction of the accused 


“is conclusive evidence. of probable cause 


-unless it has been obtained by fraud or 
unfair means which may be shown in re- 
„buttal, and -this is true though afterwards 
‘on appeal the conviction is set aside or the 
accused acquitted. (See Conley on Torts, 3rd 
Éd. Volume 2 page 333 and Kinkead on Torta 
Volume I, section 426). The true rule is that if 


“the alaani has been convicted in the first 


instance and ultimately acquitted on appeal, 
the presumption is against the absence of 
reasonable and probable cause, unless the 
original conviction is proved to have pro- 
ceeded on evidence, known by the dafendait 


5) 10 W RB. 439. (6) 18 W. BR. 276. 
7) 3 A. H. O. R. 88 ; 
8) 21 A. 28. 
978 M. H. O. R, 338. 
(10) 34 M. 549. < 
_ (11) 26 M. 508. 
(12) (1749) 1 Wilson 232, 


' any evidence been adduced to show that the ' 
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to be false or on the -wilful suppression by 


him of material information. The position is. 


perfectly intelligible that if the conviction 
at the original trial has been procured by 
the defendant by false or fraudulent 
testimony or other unlawful means, and 
such conviction is subsequently reversed 
by a higher Court and the plaintiff is ac- 
quitted and discharged, the fact of con- 
viction ought not to be treated as conclusive 
proof of probable cause. But if such con- 
viction has not been obtained by means 
fraudulent or otherwise improper, the posi- 
tion is manifestly different. The fact of 
such conviction, though reversed by a Court 
of appeal, is obviously entitled to great con- 
sideration upon the question of the presence 
or absence of reasonable and probable cause 
[ Goodreach v. Warner (13).| Now in the case 
before us, it is not necessary to hold that the 
judgment of a conviction by the Court of 
first instance furnishes conclusive evidence 
of reasonable and probable cause. But such 
conviction is príma facre evidence of the 
existence of probable cause. It cannot be 
said that such presumption has been rebutted 
by the plaintiff by proof that the conviction 
was procured by fraud or perjury, nor has 


conviction was under circumstances which 
deprive it of any natural probative effect. 
No doubt, it has sometimes been suggested 
ibat when a conviction has been made in the 
Court of first instance under a misappre- 
hension of the law,if shared by the prosecu- 
tor, it does not affect the question of reason- 
able and probable cause. [hazzard vY. 
Flury (14) and Nehar v. Dobbs (15).] 
This distinction, however, is only of im- 


portance when the rule is stated to be that . 


the conviction in the original Court is con- 
clusive proof of reasonable and probable 
cause. In the view we-take, namely, that 
such conviction merely affords strong pre- 
sumptive evidence of reasonable and probable 
cauge, the suggested distinction loses its 
value. It has further bcen contended by the 
learned Vakil for the appellant that the con- 
duct of the defendant was such asio show 
conclusively an absence of reasonable and 
probable cause, because, as pointed outin the 


case of Hicks =: Faulkner (16), reasonable 
(18) 21 Conn. 482. (14) 120 N. Y. 293, 
(15) (1888) 47 Nebraska 863; 66 N. W, &64. 
(16) (1878) 8 Q. B. D. 167; 61 L. J. Q. B. £68, £0 W. 
545; 46 L. T, 127; 46 J.P. 420, 
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and probable cause is amn honest belief based, 
upon a full conviction founded upon reason- 
able grounds in the existence of a state of 
circumstances which assuming ‘them to be 
true would reasonably lead: any ordinarily 
prudent and cautious man placed in the 
position of the accuser to the conclusion that 
the person was probably guilty of the crime 
imputed. To the same effect are the deci- 
sions in Turner v. Ambler (17), Johnson v. 
Emerson (18) and Bhimsen v. Sitaram (19). 
Judged by this test we are unable to hold 
that the criminal prosecution of the -plain-. 
iif was without reasonable and probable 
cause. Itis conceded that new structures 
had been erected in the garden. The reply 
given by the plaintiff to the notice served 
by the Municipality was of the vaguest des- 
cription and.as -the person upon whom the 
responsibility was sought to be fastened by 
the plaintiff wns her relation and it was not 
clearly intimated that he was lessee in posses- 
sion, the action taken by the Municipality 
cannot be deemed unreasonable. No doubt, 
the plaintiff protested that she had not erect- 
ed the structures and was not responsible; but 
she did not fully disclose to the Municipality 
the circumstances which would have shown 
that her relation was acting in an indepen- 
“dent capacity andon his own responsibility. 
There can, in our opinion, be no doubt that, 
the plaintiff has failed to prove that she had 
been prosecuted without -reasonable and pro- 
bable cause. The first element, therefore, which 
is essential to sustain the action fails. 

In so far as thesecond element isconcerned, 
the case of the plaintiff is equally full of 
difficulties. The plaintiff cannot - possibly 
succeed unless she establishes that the prose- 
cution was not only without reasonable and 
probable cause but also that it was malicious. 
It has been suggested by the learned Vakil 
for the appellant that if absence of 1easonable 
and probable cause is established, the presence 
of malice may be inferred from it and insup- 
port of this proposition, he has placed reliance 
npon the case of Rat Jung Bahadur v. Rat 
Gudar Sahoy (20). This contention, in our 
opinion, is too broadly expressed and it can- 
not be affımed that the mere abserce cf 
reasonable and probable cause justifies the 

(17) (1847) 10 Q. R. 262; 74 B. R. 287; 16 L. J. Q. 
B. 168; 6 Jur. 348. 

(18) (1871) D. R. 6 Ex, 829; 25 L. T. 337; 40 L. J, 


Ex. 201. 
(19) 24 A. 868. , (20) 10, Y. N, 587, 
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conclusionas a matter of law that the prosecu- 
tion was malicious, though it is quite conGcely- 
able that the evidence whioh i is sufficient to 
prove absence of reasonable and probable 
cause may also establish malice. [Sri Nath 
Shaha v. Bali (21) ]. It has further been con- 
tended, upon the authority of the decision in 
Town Municipality of Jambasar v. Qiya 
Shanker -Narsiram (22), that even if the 
prosecution was not- malicious in its in- 
ception, it became so during its continuance. 
Now it may be conceded that, as pointed ont 
by Cockburn, C: J., in Fits John v. Mackinder 
(23), a prosecution, though in the outset not 
malicious and commenced under a bona fide 
belief in the guilt of the accused, may never- 
theless become malicious in any of the stages 
through which it has to pass, if the prosecutor 
having acquired positive knowledge of the in- 
nocence of the accused perseveres malo antmo 
in the prosecution with the intention of pro- 
curing per nafas a convictionof the accused. But 
this doctrine obviously has no application 
to the circumstances of the present case. We 
are unable to hold that during the continuance 
of prosecution any circumstances were dis- 
closed in the evidence to indicate to the de- 
fendant the innocence of the plaintiff, The 
present case is entirely different from that 
of Ahmad Bhai v. Framji(24), where it was 
ruled upon the authority of Busst v. Gibbons 
(25), that circumstances of suspicion cannot 
be treated as evidence of reasonable and prob- 
able cause as a defence to an action for mali- 
cious prosecution; nor is there any analogy bet- 
ween the present case and that of Mussa Yaqub 
v. Mani Lal(26),wherethe defendant was held 
liable for a prosecution initiated by himself 
though finally sanctioned by. the Court. 
Itis beyond dispute that the plaintiff hag here 
to prove that the prosecution was malicious, 
+; 6.,. that it was commenced or continued 
from. a wish to injure the plaintiff rather 
than to vindicate the law. In this the plain- 
tiff has completely failed. She alleged that 
the Municipality did not proceed against 
Jagannath Das because they knew him to be 
a troublesome man, in other words, the sug- 
gestion. was that she was prosecuted from an 
indirect and improper motive although the 


defendant Municipality knew that she had 
(21 10 C. W. N. 253. 

80 B. 87; Bom. L. R. 655. 

28) (1861) 9 O. B. N. 8. 505. 


5 
25). (1861). 80 L. 
B. 368; 7 





Š 
= 
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gu 


om. L. R. 20, 
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not commitied any offenoe, This theory has 
not been proved and it is further clearly 
answered by the faot -that the Municipality 
did subsequently proceed against Jagarnath 
Das although the result was a very expensive 
litigation, Inour opinion the plaintiff has 
failed to establish the second element neces- 
sary tosustain the action. 

There was some disoussion at the bar as to 
whether the question of the absence of reason- 
able and probable cause. or the presence of 
malice is a question of fact orlaw. It is not 
necessary, in the view we take, to discuss this 
question minutely because we have arrived 
at the conclusion that neither malice nor the 
absence of reasonable and probable cause has 
been established by the plaintiff. We may 
‘point out, however, thatthe decision of the 
‘Judicial Committee in the case of Pestonji 
Muncherjt Mody v. Queen Insurance Com- 
pany (27) does leave room for discussion 
of this point, as the last passage in the 
judgment appears to be inoorrectly print- 
ed. Their Lordships are reported to have 
observed as follows:— The case comes before 
them with acertificate that the appealinvolves 
a substantial question of law. It appears to 
their Lordships that the only question involv- 
ed is a question of fact on which there are 
concurrent findings. It is quite true that 
according to English Law, it is for the 
Judge and not for the Jury to determine 
what is reasonable and probable cause in an 
action for malicious prosecution. The Jury 
finds the facts, the Judge draws the proper 
inference from the findings of the Jury. In 
the sense the question is a question of law, 
but where the case is tried without a Jury 
there te really nothing but a question of fact 
and a question of fact to be determined by one 
and the same person. It appears to their 
Lordships that the certificate allowing the 
appealto Her Majesty must have been granted 
under'a . misapprehension.” It is possible 
that inthe last passage the expression ques- 
tion of fact”, which is repeated twice, was 
intended in one place to be “question of law” 
and this appears to have been the view | 
of the learned Judges who decided the 
cage of Harish Ohunder v. Nishi Kanta (28), 
where they observed that if the case is tried 
by a Judge without a Jury, the Judge be- 
comes himself the Judge of the law and the 
facts. Our own inclination is to hold that 
the question is a ote question í of fact and 

(27) 25 B. 882; (28) 28 O. 59L 
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law. Inso far as the facts have been found 
by the Court or appeal below, they are 
binding upon this Court, but- whether from 
the facts so found absence of reasonable and 
probable cause or presence of malice can be 
inferred is a question of law fordetermination 
by the Court alone—Hatles v. Marks (29) 
Atala Jackson (80), Taster v. Perryman 
31). 

We may add that in the view we take, we 
must also hold that the snit is barred by limit- 
ation. The decision of this Court in the cri- 
minal proceedings was given on the 3rd Janu- 
ary 1905; the notice on the defendant Mani- 
cipality was served onthe 29th November 
1905, and the suit was commenced on the 
4th January 1906. The suit is, therefore, 
clearly barred under section 333 of the 
Bengal Municipal Act. If it had been found 
that the officers of the defendant Municipali- 
ty bad acted’ maliciously and without reason- 
able and probable cause, ib could not be 
- contended that their act was done under. the 
statute and special limitation provided in 
section 363 would have been inapplicable. 
But when it hag been found that the act, of 
which the plaintiff complains, was done in 
good faith and that there was reasonable and 
probable cause for the criminal prosecution, 
the provisions of the Act must be held appli- 
cable. [Poorno Chunder Roy v. Balfour (32); 
Ohunder Stkhur Bundopadhya v. Obhoy Churn 
‘Bagcht (33); Shudhanguh’ Bhusan Roy Ohow- 
dhry v. Bejoy Kali Roy Ohowdhry (34); Fish- 
cher v. Twigg (85); Ranchordas v. Municival 
Commissioners (36) Sélmes v. Judge (87)]. 
The present case is not distinguishable from 
that of In re Brishuapada Ohatterjee (38), 
where tbe act complained” of was intend- 
ed to be done under the statute. 

The result, therefore, is that the decree 
made by the District Judge must be affirmed 
and this appeal dismissed with costs. 


Appeal dismissed. 
(29) (1861) 7 H. & N. 66; 30 L. J. Ex. 889; 7 Jur. 
(N. 8) 851; 4 L. T. 805; 9 W., R. 808. 
Nea (1852) 18 Q. B. 378; 21 L.J. Q. B. 265; 16 Jur. 


. (81) (1870) L RAH L 521; 39 L. J. Ex. 177; 23 
L. T. 26% 19 WR. 9. 


E 8 
84) 3 0. L. J. 876, 
(85) 21 M. 867. (86) 25 B. 887, 
(87) L. R 60. B. 724, 40 Ta J, Q. B. 287; 24 L. T. 
c05; 19 W. R. 1110. 
(38) 3 C. L. J. 36 (Note.). 


INDIAN OAS#S. 


, 1916 


(s. c. 7 M. L. T. 808.) 
MADRAS HIGH COURT. 
Secon Civin Apprat No. 1545 or 1907. 
January 11,1910. 
Present:—Mr. Justice Miller and Mr. Justice 
Krishnasawmy Aiyer. 
GURUVAPPA CHETTY—PLAINTIFE— 
APPRLLANT 
* CeT Es 
SRINIVASA ROW AND oTHERS— 


DEFRNDANTS— RESPONDENTS. 

Civil Procedure Oode (Act XIV of 18982), s 385 
-Whether suit barred - Limitation Act (XV of 1877), 
Sch. I, art. 11. 

A suit brought witbin cno year of an order passed 
under section 335 of the Cinl Procedure Code, is not 
barred but a party ndded after the expiry of one year 
can raise the plea of limitation. 


- Second appeal against the decree of the 
District Court of Chingleput, in A. 5. No. 468 
of 1903, presented against the decree of the 
Court of the District Munsif of Poonamallee, 
in O. S. No. 183 of 1905. 

Judgment.—lii is conceded that the 
suit is not barred by section 214 of the Code of 
1882. There is no doubt that the order 
made by the District Judge must be 
taken to be an order under section 335 
of the Code of 1882; but it is clear 
that the plaint was presented on the 22nd 
March 1905 within a year of the date of that 
order. The suit is not, therefore. barred by 
limitation on the ground taken by the Dis- 
trict Judge: but a plea is now raised that it 
was_ barred because the @rd defendant, the 
purchaser from the Ist defendant, was added 
asa party after the period of one year had 
expired. This question was not before the 
lower Courts and the plaintiff bas not had an 
opportunity of answering it. We do not now 
decide whether or not the 3rd defendant, who 
is not the party in whose favour the order 
was made, but a purchaser from him, can in 
any event rely on art. 11 as a bar to the suit. 
This is a question which at the present stage 
it ig unnecessary to decide; but as the suit 
has to be remanded for trial from the be- 
ginning, we allow the 3rd defendant to raise 
the question of limitation under art. 11 and 
section 22 of the Limitation Act. We re-. 
verse the decrees of the. Courts below and- 
remand the suit to the Court of first in- . 
stance for disposal according to law having 
regard to the above remarks. 

The costs will abide the result, 


: ' Case remanded, 
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RAMASAMI IYENGAR V. SRIRANGA CHARIAR. 
(s. 0. TM. L T. 807.) 
MADRAS HIGH COURT. 


Civm APPEAL AGAINST ORDER No.-71 oF 1906, 
January 24, 1910. . 


Present:—Mr. Justice Munro and Mr. Justice — 


Sey Abdur Rahim. 

RAMASAMI TYENGAR—PULAIntire — 

p - Decree -HOLDER | 

, . versus 
SRIRANGA CHARIAR snp GTHERS— 
C0OUNTER-PETITIONERS— D&rENDANTS— 
RESPONDENTS, . 

Declaratory suit—Declaratory decree—Ewecution. 

R obtained a decroe declaring that he was entitled 
to tho keys of a temple and died. N B. his 
representative applied for’ execution of the decree. 
The District Judge dismissed tho application holding 
that the decree was merely declaratory: 

Held, that the decree was capable of oxeontion and 
the applicant was entitled to recover posseésion of the 
keys,” 

ee against the order of the District 
Court of Sonth Arcot, in E. P. No. 15 of 1905, 
in O. S. No. 4 of 1889., 

Judgmen t.—-In -the suit the prayers 
were for a certain declaration and that the 
temple keys should be handed over to the 
plaintiffs. i 

The decree.gave the declaration, and stated 
ihat the plaintiffs “are entitled to the keys 
of the temple.” The present appellant claim- 
“ing to be the representative cf ihe decree- 
. holder sought to execute this decree and ask- 

` ed that'the keys should be delivered to him. 
The District Judge, although no such objec- 
tion was taken by thé respondents, raised the 
point thatthe docree was purely declaratory 
and could not be executed and decided the 
point against the appellant. We are clearly 
of opinion that under- the decree, the appel- 
lant is entitled to recover possesrion of the 
` keys. The decree cannot be substantially 
distinguished from the decree in L. P. Appeal 
No. 22 of 1899. We therefore, reversé the 
decision of the District Judge and remand 
the application for disposal according to 
law. 

The costs will abide the resnlt. 

l i Case remanded. 
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VENKATACHELAPATHI V. PERIYASAMI. 


(8. c. 7 M. L. T. 808.) ` 
MADRAS HIGH ÇOURT. 

Crvin Revision No. £05 or 1908, 
February 17, 1910. 
Present:— Mr. Justice Miller. 
VENKATAOQHELAPATHI CH#TTIAR— 

i PLAINTIFF—— PETITICNER 
‘ TETSU 
PERIYASAMI UDAYAN AND OTHER:— 


a DEFENDANTS——~ RESPONDENTS 
Civil Procedure Code dct: KIY of 1882), 5. 157-—- Plain- 


` tif and his Vakil absent—Suit dismissed—A pplication 


to restore suit—Sufficient reason for absence of plaintif— 
Vakil’s absence not satisfactorily explatned—Right to 
restore. 

A disposal of the suit in the absence of the plaintiff 
or his pleader must be referred to section 157, Civil 
Procedure Code. ` 

Chandramathi Ammal v. Narayanarami Fyer, 19 d. 
L. 7. 760; 5 Ind. Cas. 28, followed. 

If the plaintiff has shown snfficient reason for his 
absence, he is at any rate, if his presence is necessary, 
entitled to ask for the restoration.of the case. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Subordinate Judge’s Court of 
Kumbakonam, in J. A. No. 1205 of 1978, 
in Small Cause Suit No. 2785 of 1907, 

Judgment.—tThe ruling in Chandra- 
mathi Ammal v. Narayanasami Iyer (1), 
binds me to hold that the disposal of the suit 
must be referred to section 157 of the Code of 
1€82. The plaintiff, therefore, was right in 
proceeding by way of application for re- 
storation. The Subordinate Judge does not 
say that he disbelieved theplaintiff’s explana- 
tion and it was not suggested to me that if 


_that explanation is true, the cause shown 


was not sufficient. What is argued is that 
the Vakil’s absence is not satisfactorily ex- 
It seems to me that if the plaintiff 
has shown sufficient reason for his own 
absence, he is at any rate, if his presence 18 
necessary as in ihis case, entitled to ask for 
the order of resioration even if his Vakil wes 
in default. J set aside the order refusing re- 
storation and direct the restoration cfike 
suit to the file ard its disposal acccrdirg io 


Jaw. 


Costs will abide the event. 
j Case remanded. ° 


(4) 19 M. L. J. 760; 6 Ind. Cas. 28, 
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In re PAWANIAPPA ASARY. 


(s. 0. TM. LT. 804; (1910) M. W N. 228 ) 
MADRAS HIGH COURT. 
CRIMINAL Revision No. 604 or 1909. 
Case Rererrep No. 181 or 1909. 

- March 10, 1910. 
Present: —-Mr. Justice Miller. _ : 
In re PALANIAPPA ASARY AND OTHERS— 
AOCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 117, 
242—Failure to follow the procedure laid down In 
3, 242 — Revision. 

A Bub-Divisional Magistrate, proceeding under 
gootion 117 of the Criminal Procedure Code, should 
state the particulars of the matter against the accused 
and ask the accused if he could show cause why he 
should not be ordered to execute a bond The Magis- 
trate should satisfy himself by enquiry of the truth 
of the information before making an order. The 
procedure laid down in section 242 of the Criminal 
Procedure Code should be followed. It is not suff- 
cient to ask the accused if he is willing to execute 
the bond required; a bond executed onthe accused 
answering such s question in ‘the affirmative is: 
arona and must be set aside. 

' Case referred- [or the orders of the High 
Court, under section 438 of the Criminal Pro- 


cedare Code by the District Magistrate of the 


Nilgiris, in' his letter, dated 20th October 


1909. 

`. Order.—tThe: Snb-Divisional Magistrate 
Kakek erah under section 117 as nearly as 
practicable in the same way as under section 
2429. Oriminal Procedure Code, had to state 
to the accused so to style them, the particu- 
` lars of the matter againstthem and ask them 
if they could show cause why they should 
not be required to execute bonds. He says 
that he made an order under section 112—an 
order which appears in the farm ofa summons 
-and I. understand that that order was 
explained to the -accused. 

But the Sub-Divisional Magistrate instead 
of asking them if they were prepared to 
show cause why they should not be required 
to execute bonds; put this question to them. 
Are you willing to execute the bond required, 
or do you wish for further enquiry? and they 
replied that they would .execute bonds. It 
seems to me that this was a misleading ques- 
tion not calculated to ascertain the truth of 
the information against the accused; they 
‘were not asked ‘whether the information was 
true or false and they did not admit its truth. 
` By section 117 the Magistrate is required to 
satisfy. himself by enquiry of the truth of the 
information before making an order for the 
execation of the bond and though it may be 
that the question put under section 242 ig 
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sufficient enquiry if it produces an answer 
which shows that the information is`true, no 
such answer was obtained in the present CASO. , 
The enquiry under section 117 being irregu- 
lar, the order of the Sab- Divisional Magis- 
trate must be set aside. It is not clear to 
me, and it is not necessary - to decide, that 
the procedure of the 2nd class Magistrate was 
irregular as the District Magistrate suggests; 
nor do I decide whether the District Magis- 
trate was right in his view of his: powers 
under section 125, Criminal Procedure Code. 
The decision to which he refers has, however, 
been overruled by # Full Bench of the Cal- 
cutta High Court, Nabu Sardar v. Emperor 
(1); it is probable that there exists no reason - 
for ordering further proceedings and the 
Public Prosecutor does not ask for any order. 
The orders are set aside and the bonds 
cancelled, i 
Order sot aside, 
. (1) 24€.1. a 


(s. c. 7 M. L. T. 808). 
. MADRAS HIGH COURT. 
Civiu Reviston Petition No. 360 or 1909. 
February 16, 1910. 

j Present: —Mr. Jastice Miller. 
MUKKATTUM PRATH POOVATHAM 
KANDI UMMACHA-—-PLAINTIFE— 
PETITIONER 
versus 
PURUSHOTHAMMA DOSS PRAGJI 
SALT AND orasrs—DevenDarts— 

RESPONDENTS. ` 

Small Cause Court—Judgment—~What it should con- 
tain—Owil Procedure Code (Act F of 1908), O. XX, r. 4. 

A Small Canse Court judgment should contain all 
the points for determination. If the judgment does 
not contain the points for determination it ig 
impossible to form an opinion whether the Small 
Cause Court Judge has considered all the questions 
raised before him. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree and judgment of the Court of 
District Munsif of Tellichery, in S. C. S. No. 
2022 of 1908. 


Judgment. —lIt does not appear that 
the Ist defendant denied that the -property 
was tarwad property, and ib is impossible now 
to say what questions were raised as the 
District Munsif neither sets out the defence 
nor the points for determination. If, as 
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alleged. in the plaint, the Se was err 
property when it-was assigned to the plaintiff . 
that would be strong evidence (unless it was 
also found- that the debt due to the Ist defènd- 


ant was binding on the tarwad) that the. 


transfer was not in fraud of the.creditors of 
the 2nd*defendant. The District Munsif has 
not considéred these. questionsand if is’ im- 
possible. ‘to sayo a geren or not they were 
raised. ` 

The law requires that he should set out in” 
his jadgment the poirts for determination 
and inthe present case his failure to do so 
has rendered:it impcssible to form ‘an opinion 
whether he has: considered’ all the questions — 
raised: before him. 

I, therefore, reverse his anah and remand 
the suit for-disposal according to law. 

The costs will abide the result. 

i Case remanded. 





os (s. c, T MOL. T. 809.) 
& MADRAS HIGH COURT. 
' GRININAL APPEAL No. 743 or 1909. 
February 28, 1910. 
Present: —Mr, Justice Munro and Mr. Justice 
Sankaran Nair. 
In re “KANGCHI DORAISAMY MUDALIAR 


— ÅOCUSED— APPELLANT 

. Penal Oode (Act XLV of 1860),.s3. 482 and 486—Falee, 
trade-mark—Mer 'chandise Maris Act (IV of -1889), 
ss. Band 7. 

Where-the trade-marks are so different that no 
one would be misled; a conviction under sections 
482 and 486 of the Indian Penal Code is bad, but it is 
good under sections 6 and 7 of Act LV of 1889. í 


-Appeal against the sentence of the Court of 
the Presidency Magistrate, Georgetown Divi- 
sion, Madras, in Case No. 31737 of the 
Calendar for 1908. 

Judgment.—We do not think that 
the conviction under sections 482 and 486, 
Indian Penal Code, can stand. ‘The title-page 
of the alleged piracy andthe title-page of the 
complainant’s book are so different that we do ` 


not think.any one is likely to have been . 


misled. As to the illustration at the com-- 
mencement of the book, we do not think it 
can properly be regarded as either a trade- 
mark or a property mark. We, therefore, set 
aside the convictions under sections 482 and 
486, Indian Penal Code. The appellant is, 
however, ‘clearly guilty under sections 6 ang 
7 of Act IV of 1889. In the title-page of 
lis book ‘he has put the word copyright which 
is proved to be a false trade description, “We 
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confirm the conviction ‘under these sections 
and reduce the fine imposed to Rs.100 (one 
hundred). | or 8 months’ simple imprisonment 
in default, . 


Conviction confirmed, 





(s o.7 M. L T. 809.) 
- - MADRAS. HIGH COURT. 

Seconp Orvin Apprat No. 1393 op 1907. 

. January 21, 1910. 

Preise —Mr. Justice Miller and Mr. Justice 
- ~ Krishnasami Aiyer. 
NURADIN KASIM —— DEFENDANT 
APPELLANT 
COTEUS 

MORRIS SEBASTIAN PEREIRA — 


PLAINTIFF—-RBSPON DENT. 
Adverse possession —House and site—Possession of 


~ 


` house ia possession of ate, 


Poasession of the house is also possession of the 
site on which that house stands and if the house has 
beon in adverse possession for more than 12 years, 
2 ‘suit for the recovery of tho site is barred. 


'Seċond appeal against the decree of the 
District Conrt of South Malabar, in A. S. 
No. 159 of 1907, presented a nol. the decree 
of the Court of the District Munsif of Arijengo, 
in O. S. N. 20 of 1906. 

` Judgament.—lIt was'found in the 
former suit’ that the defendant had been in 
adverse possession of the house for more than 
12 years before that snit. It follows that he 
was in possession also of the site on which 
that house stands and this site is all that is 
in question in the present appeal. The plain- 
tiff has not in his plaint accounted for the 
possession of thé defendant and that posses- 
sion must, therefore, be held to be adverse 
to him. 

The suit is thus barred by limitation and 
we must allow the appeal and reversing the 
decree of the lower appellate Court 
restore that of the District Munsif with 
costs here and in the lower appellate 
Court. 


Appeal allowed. 


t -= tae 
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VENKATA REDDIAR V, KRISHNA IYENGAR. 
(9.c.7M.L. T. 811) . 
MADRAS HIGH COURT. 

First Cıvıl Aperat No. 35 or 1906. 
February 22, 1910. 
Fresent:—Sir Arnold White, Krt., Chief 
Justice, and Mr. Justice Abdur Rahim. 
VENKATA REDDIAR—Deranpaxt— 
APPELLANT 
TETES 
KRISHNA IYENGAR AND ANOTAER— 


PLAINTIFFS AND DEFENDANTS— RESPONDENTS. 

Religious Endowments, Act (XX of 1868), s. 14— 
Jurisdiction of Ciwl Court— Pleadings—Point not raised 
an the pleadings—Ratrsed for the firat time rn second 


a i. 

Py Civil Conrt has jurisdiction to act under section 
14 of the Religious endowments Act when the pro- 
ceedings are instituted under the Act. 

Flayalwar Reddiar v Numbevummal Chettiar, 28 M. 
298; Fanamalat Bhashyakar v. Krishnaasami 
Thathachanar, 16 M. L J. 160, followed 

` Rrishnasawami Alyangar v Samaram Bingarachariar, 
80 A. 158; 2M. L. T. 69; 17 M, L J, 1, distinguished. 

À. question of fact raised for the first timo in the 
gecond appellate Court should not be considered, 


_. Appeal against the judgment and decree of 
the District Court of Tinnevelly, in O. S. No. 
5 of 1905. i 

Judgment. —This suit is brought 
under section 14 of the Religious Endowments 
Act 1£63. Weare of opinion that the ques- 
{ion of jurisdiction is governed by. the deci- 
sions of this Court in Hlayalwar Reddiar v. 
Numbesumal Ohetitar (1). In Krishnasawmi 
Atyangar v. Samaram Singerachariar (2) a 
cage on which theappellant relied, the proceed- 
ings were not under the Act in question. That 
a Civil Court has jurisdiction in a case of this 
sort, when the proceedings are instituted, 
under the Act of 1863, was clearly recognised 
in Vanamalat Bhashyakar v. KriShnasawams 
Thathachariar (3). The point that the defend- 
ants are only trastees of the Nachiar temple 
and sot of the Desikar shrine, was not raised 
in the written statement nor in the issues 
and it was not taken in the Court below. We 
decline to allow the appellant to take it here. 
The appeal is dismissed with costs. 


A 


a (1) 23 M. 298. 
(2) 30 M. 158; 2 M_L. 1.69, 17 aL L J, 1.. 
(3) 16 M. L. J. 150. : 


Appeal dismissed. 
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MULLA V. JAGANNATH, 


ALLAHABAD HIGH COURT. 
SROOND Cryin Appran No. 770 or 1909, 
May 12, 1910. 

Present: —Mr. J R Richards and 

Mr. Justices Tudball. ~ , 
MULLA-—PLAINTIFE— A PPELLANT 
_ tergus 
JAGANNATH. AND ag NA 


— PRESPONDENTS i 

Oontribution, guit for— Decree for costs—-Judgment- 
debtors equally hable— One a ade ced paying off 
the amount. 

The mere fact that a decrea for doa is made 
against several persons does not ronder the co-defend.- 
ants liable in a suit for contribution at the instance 
of the defondant who hig been obliged to pay all the 
costs. 

In a suit for contribution in respect of costs the 
Court is competent to determine whioh of the co- 
defendants was really liable for the costs and to pass 
a decree agningt him alone. 

A defendant cannot proceed against a co-defendant 
for contribution in respect of costs to which both are 
equally liable. 

Dearsly v, Mtddleweek, 18 Ch. D. 236, relied upon, 


Second appeal from the decision of the 
Judge of Small Cause Court, exercising the 
powers of a Subordinate Judge of Cawnpore, 
dated the 20th April, 1909. 


Mr. Gulsan Lal, for the Appellant. 
Mr. Baldeo Ram Dave, for the Respondents. 


Judgment.—The facts out of which 
this appeal arose are as follows :— À suit, not 
the present snit, was brought to enforce a 
mortgage. There had been five mortgages 
affecting the property. One Jagannath re- 
presented the mortgagors, and he was the 
principal defendant to thesuit. The plaintiff 
in that suit who was the 4th mortgagee had 
paid off the first three. Narain Prasad re- 
presented the 2nd mortgagee who had been 
paid off and alsoin part represented the Sth 
mortgage. Mullaalsoin partrepresentedthedth 
mortgagee as an assignee from Narajn Prasad, 
Narain Prasad in his written statement ad- 
mitted the plaintiffs claim, and as to his own 
mortgage he stated that he would bring an 
independent suit. Mulla in his written state- 
ment, which was a separate written statement 
from that of Narain Prasad, stated that he 
had nothing to do with the property, and 
that the real person interested was Narain: 
Prasad. Jagannath disputed the first four 
mortgages and succeeded in getting in the 
first instance the snit dismissed. The plain- 
tiff appealed making Mulla and Narain Prasad 
respondents as well-as Jagannath. Jagannath 


a 
we 
- 


Vol. VI}. : 
KESHAR LAL 9. MADHU SUDAN PAL. 


alone appeared. Narain Prasad and Mulla 
were unrepresented. The Court allowed 
the appeal and a decree followed ordering the 
respondents, which, of course, included Narain 
Prasad and Mulla to pay the costs incurred 
by the appellant. Jagannath it appears is & 
man of straw, and when the decree-holdar 
came to executo his dacraa for costs, ho exa- 
cuted it against Mulla alone.who was obliged 
to psy all the costs. Malla then instituted 
the present suit against Jaganoath and other 
persons including Narain Prasad claiming 
contribution in respect of the decree for costs 
which he had baen obliged to satisfy. The 
Court of firat instanca held thatit was Jagan- 
nath alone who had caused all the trouble, 
and it gave Mulla a decree as against him ex. 

empting the other defendants including Narain 
Prasad. The lower appellate Court confiem- 
ed the decree of the Munsif. Hence the pre- 
sent appeal. The appellant contends that he 
and the other judgment-debtors other than 
Jagannath were all equally innocent, and that 
he having paid the decretal amount is entitled 
to contribution. Of the respondents Narain 
Prasada alone appears, and hecontends that it 
is necessary, before the “plaintiff can obtain 
contribution, that heshould show some equity 
existing between the plaintiff and his co-judg- 
ment-debtora making the latter liable to con- 
tribution. © In the present case, if either 


Malla or Narain Prasad had appeared in the. 
appellate Court, in all probability. there would ' 


have been no decree for costs against either 
one or the other of them. Both neglected to 
, take this precaution, and it is contended that: 
the mere fact that a binding and conclusive 
decree is passed between the plaintiff in the 
original suit and the defendants to that suit, 
does not render the jadgment-debtors liable 
as a matter of course, and that as between 
_ the judgment-debtors the decree is not in any 
way conclusive. After carefully considering 
the matter, we have come to the conclusion 
that the decision of the Court below 
ought not to be disturbed. We have been 
referred to no case in which the mere 
fact that a deoree for costa was made against 
` geveral persons rendered the ‘co-defendants 
liable in a suit for contribution. In the case of 
Dearsly v. Middleweek (1), an injenction with 
costs had been granted against two defend- 
ants, one a tenant of the plaintif ‘and the 


(1) r 50 L. J. Oh. 777; 45 L. T, 404; 
BO W. R 46. 
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other an under-tenant. The injunction was 
granted-in respect ofa coveuant in lease of a 
certain messuage not to use the same as a 
hatr-shop. The tenant then brought a suit 


“for a revision of the under-lease against the 


under-tenant, and the under-tenant, by way 
of defence and counter-claim, asked for con- 
tribution, in respect of the costs of the first 
action all of which had been paid by him. 
Fez, J., said:— This is an application for 
which. there appears to beno precedent, and I 


“shall not make one. I shall follow the dictum, 


which has been cited to me from the Court 
of appeal in [teal and Personal Advance Com- 
pinyv. McCarthy (2) and hold that a defend- 
ant cannot proceed against # co-defendant 
for contribution in respect of costs to which 
both are equaliy liable.” In the present case 
the plaintiff brought all the trouble upon 
himself by not appearing in the appellate 
Court and seeing that a proper order so far 
as he was concerned was made as to costs, we 
cannot see that he bas any right against the 
respondent Narain Prasad who was cqually 
innocent with him. As the appeal proceeds 
on ground common to all the respondents 
excepting Jagannath, the order of the Court 
below will stand as against them also. The 
appellant must pay the costs of Narain 
Prasad. 


Appeal dismissed. 
(2) 18 Oh. D, 362 ; 45 L. T. 116; 30 W. R. 481. 





CALCUTTA HIGH COURT. 
Seconp Civiu APPRALS Nos. 539 ro 542, 560, 
688 AND 683 or 1908. 
Jane 3, 1910. 
-  Present:—Mr. Justice Brett.and 
Mr. Justice Richardson. 
‘KESHAB LAL NAG MAJUMDAR— 
PLAINTIFE-— APPELLANT 
versus 
MADHU SUDAN PAL KUNDU AND 


OTHERS~—- DBEFENDANTS-—RESPONDENTS. 
Transfer of Properly Act (IV of 1883), ss. 10, 12— 


. Bengal Tenancy Act (VIII of 1885), ss. 10, 11, 165— 


Statute, repeal of, by implication—Lease—Oondition 
restraining alienation—Validity—Breach of condition 
—Compensation. 

Before a Court can hold that there has boen 
a repeal of one enactment by another by impli- 
cation, it must be satisfied that the provisions 
inconsistent or 
repugnant that they cannot stand together. 

Section 10 of the Transfer of Property Act 
has not boen repealed by implication by sections 10 


~ 
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“and 11 of the Bengal Tenancy Act. The provision 
‘in the former Act saving ‘conditions, restraining 
‘nlien ition in leases’ where the condition is for the 
‘benefit of the lessor, 1s not inconsistent with or 
repugnant to the provisions of the latter. Act which 
gives to lessors general powers of alienation, and 
“the two provisions in the two Acts are capable of 
-standing together. 

A permanent lease provided that the lessee 
“should not transfer the land to any body and that 
‘should he do so, he would lose all his interest in the 

“land which would become the khas land of the lessor. 
|The lessee having transferred the land tho lessor 
_ brought a suit for ejectment- 

Held, that though the gqabuliat contained é 
condition for re-entry, that should not be enforced 
~unless the defendant fails to pay to the plaintiff 
- compensation for the breach of the covenant as 
the Court.may deem reasonable, under section 165 
of the Bengal Tenancy Act. 

Appeal from. the deores of the Sub-Jadzge 


4 „of Khulna, dated’ ‘November 30, 1907, ravers- 


_ ing that of the Munsif of a dated | 


“March 28 “1907. 
Dr, Rash Behary Ghosh, Babus “Bordo Nath 


l Dutt, Tarini Das Banerjes and Tarakeswar Pal. 


f Chowan: for the Appellant. 
Babus Tura Kishore Ohowdhury and Jadu 
` Nath Kanjilal, for the’ Respondents. 


J. udgment.—in the seven cases oub’ 


_ of which these appeals arise the plaintiffs, 
` who- Aro diferent in each, sued to recover 
"from the defendant No. l, Nee is the tenant 
of them all, possession akol of his share of 
the tenure, -held by the defendant under 
separate leases ‘from each, on the ground that 
the defendant had jirolen certain conditions 
of the leases. The defendant No.1 is a 
ermanent tenure-holder under the plaintiffs 
“and the condition of the lease, which he ‘is 
said to have broken, runs as follows:— “I shall 
not transfer this jamas land to any body 
either by gift, sale, tjara, conditional sale, 
mortgage, orfake in any partner. and the 
land will not be sold for the debt of any one 
else——also Eshall not beable to charge it as 
security if I stand security for any body—lI 
shall- not be able to transfer the-same either 
to any of your co-shcrors frandulently or to 
“anybody else, ` If I commit breach in respect 
-of anyone of the above conditions, then 1 
“shall lose all my iuterest in the jamar land 
mentioned in the patiah and’ they will be 
your khas land to. which either myself, my 
, heirs or my representatives will’ not be able 
sto raiso any objection.” 

On the 9th Magi 1311, the defendant 
No. lexeouted a registered patiah (Exhibit 
MD, by which he leased out for a term of 999 
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of the plaintiffs 
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of 


years the lands covered . T his Pane 4o 
defendant No. 2 who is a co-sharer of the 
‘plaintiffs. - 

. The plaintiffs’ case in each suit is that 
hy exceeding that lease which amounted to 
a permanent lease, the defendant No 1 has 
broken the conditions of his lease, and that 
as under the terms of the'lease there -ïs a 
condition for re-entry by the plaintiffs 
on such breach, they are entitled to 
obtain possession of the lands covered by the 
tenure. 

. Tbe plaintiffs served notices on the defend- 
ant No. l-under the provisions of sec- 
tion 155 of the Bengal Tenancy Act requiring 
him to pay compensation for the breach of the 
terms of his contract but ha had failed to 
cgmply with their demand. The plaintiffs ac- 
cordingly gued for khas possession of the 
tenure. 

The Court of firat instance held that the 
defendant No. 1 was liable to ejectment for ` 
breach of the conditions of his contract. The 
Munsif held, however, that the provisions of 
section 155 of the Bengal Tenancy Act would 
apply and that the plaintiff was in the first 
instanco entitled to compensation for the 
breach. | On failure to pay the compensation 
“within the time fixed, the defendant would 
.be liable to ejectment. He fixed the com- 
pensation , at, five times the profit. which he 
calculated to'be Ra. 5-5 per bigha as the de- 
fendant as tenure-holder merely , collected 
rent from the tenants. The compeiisation 
was to be paid within 14 days, A -decree 
‘in accordance with these findings was given. in 
favour of the plaintiffin each case. 

On appeal the lower appellate. Court has 
set aside the judgment and decree of the Court 
of first instance and has dismissed all 
‘the suits. i l 

The plaintiffs 
the suite. 

In: disposing of the appeals the lower 
appellate Court found all the points in favour 
except one. That point 
18 the third as stated. i inthe judgment and 
runs as follows : “Are the forfeiture clauses 
‘in the gabulrats void ?” This refers to the 
‘clause i in the gabuliat executed-by the defend- 
ants in favour of the plaintiffs, providing 
that the defendant would be Hable to forfeit 
the lease for any breach of its conditions, 
‘The Judge of the lower appellate Oourt held 
that the clauses were void in law for the 


have appealed ‘in’ all: 
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followin reasons: He held that he qabúliats 
"did not éreate any permanent mokurari tenure 
, and, therefore, that the provision of sec- 
-tion 179, Bengal Tenancy Act, did not apply 
-to them: that the tenure was merely a per- 
manent tenure, and that as such, it was under 
section 11 of the Bengal Rananey Ast, capable 
of being transferred and bequeathed in, the 
‘game manner and to the same extent as other 
immovable property. Consequently the 
‘provision of section 11 of the Transfer of 
- Property -Act could not govern such leases 
- go as to render valid any condition restrain- 
ing alienation, and as the leases were for 
, agricultural purposes, the sections of Chapter 
V of the Transfer of Property Act were 
' rendered “inapplicable by the provisions of 
section 117 of the same Act. He further 
‘held- that the clauses in the leases, being 
repugnant to section 10 ofthe Bengal Tenancy 
~ Act (see the proviso to the section), 
‘could not be enforced. He accordingly 
‘held that the plaintiffs must fail in all 
` the suits. 

In support of the appeals before us, 
‘these. findings of the ‘lower appellate 
Court . have been. assailed as contrary 
: to Jaw. i 

' First. it has „been pointed a bling: aS, Ab 

i Er admitted” that ‘there is the condition y An 
: the lease restraining the -lessee from itane: 
- ferring the holding, -then,: even if’ there 

“wera no.condilion for re-entry, neverthe- 


< less' the lessor, in a case of'a breach of such | 


‘a covenant, would: have a remedy by a suit 
, for damages or.for injunction, and thé cases 
.of- Basarat Ali Khan v. ‘Mantrulla (1) : 


b 


: Parameshrt’ v. Vitlappa. Shanboga (2) and 


ı Netrapal Singh < v. K alyas 
“relied on. `. 

Farther it has been argued that the lower 

: Court has erred in law .in holding that 

» sections 10 and12 of' the Transfer of Pro- 


Das (8) are 


1 perty Act have been. repealed by implication 
| by sections 10 and 11 of the Bengal ‘Tenancy 


: Act. Admittedly those two sections have 
! not been expressly irepealed by the Bengal 
` Tenancy -Act and: as they must be held to 
» be applicable generally to -all transfers of 
- interests . in property, they: „would apply in 
- the present: case unless they have been re- 


« pealed- by implication. Before the Court 
(1) 36 C: 745; 10 0. L, J; 49; 2 Ind. Oaa. 416.. , 
(2) 26 M. 157; 12 M. L. J. 189, 

© (8) 28 4.°400;'A. W. N. (1908) 60; BA. L J. 196. 


“y 


. Law, 330). 
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could, hold that there had been such a 
repeal by, implication, it must be satisfied 
that the provisions of the two enactments are 
so inconsistent or repagnant that they can- 
not stand together (Hardcastle on Statutory 
Bat if on a fair and reasonable 
construction of the two enactments, it be found 
that the provisions of the two Acts are not 
incapable of reconciliation and are capable of 
standing together, then there can be no 
repeal by implication. Section 10 of the 
‘Transfer of Property. Act distinctly saved 
leases in which the condition restraining 
alienation for the benefit of the lessors or 
those claiming under them from the general 
rule that where property is transferred sub- 

ject to a condition restraining alienation, the 
condition is void, and section 11 of the 
Bengal Tenancy Act merely formulated the 
existing law without avoiding the effect of 
the provisions of section 11 of the Transfer 
of Property Act.. The two sections of the two 
. Acts are not inconsistent or repugnant as 
‘has been held by the Judge of the lower ap- 
pellate Court. 

, In our opinion this contention is correct 
.and we areof opinion that the Sub-Judge 
erred in law in holding that section 10 of 
;bhe Transfer of Property Act was repealed by 
implication, by sections 10 and. 11 of the 
Bengal Tenancy Act. The provision in the 
former Act, saving conditions restraining 
alienation in leases Where the condition is 
-for the benefit of the lessor, is not, in.our opi- 
` nion, inconsistent with or repugnant to the 


. provisions of the latter ‘Act which gives to 


. lessors general powers of alienation, and the 


. two provisions. in the two Acts are capable 


.of standing together. If a contrary view 
. were taken, it would follow that the pro- 
: visions of sections 10 and 12 of the Transfer 
of Property Act would, regard being. had 
to section 179 of the Bengal Tenancy Act, 
be: operative i in respect of permanent MOUTE 
art leases, but would not be operative in res- 
peot of other permanent leases. There would 
appear to be little Treason in making such a 
distinction. 

The ground on which the lower, appellate 
Court has dismissed the plaintiffs’ suits, there~ 
fore, fails. 


The question which then arises for con- 
sideration is what relief are the plaintiffs 
‘entitled to. On this point we think that 
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the view taken by the Conrtof first instance 
is rawonvble and that even though the 
q buliata contaia a condition for re-entry 
that should not be enforced unless the de- 
feniant fails to pry to the plaintiff in 
each ‘cise compensation for the breach of 
the covenant as the Court may decree reason- 
able. The Oourtof first instance went into this 
question bat the lower appellate Court has 
not dealt with it. 

.We accordingly set aside the judgment and 
decreas of the lower appellate Court in all 
the .cases and agreeing with the Oourt of 
first instance thatthe plaintiff in each case 
-is entilled under the provisions of sec- 
tion 155, Bengal Tenancy Act, to claim from 
defendant No. 1 reasonable compensation for 
the breach of the conditions of the lease and 
on the defendant’s default, to a decree for 
ejectment. We direct that the appeals be sent 
buak to the lower appsilate Court with 
directions to determine what is a reasonable 
compensation to be paid by the defendant 


INDIAN CASES. 


£ 


No. 1 to the plaintiff ineach case and after ` 


fixing under the provisions of section 155 of 
the Bengal Tenancy Act the period within 
_ which the compensation should bə paid, to 
pass a decree in favour of the plaintiffs for 
recovery of such sums within the period 
fixed and on default of the defendant to 
pay the sums within that period, for eject- 
ment of defendants from the tenure. ` 

The plaintiffs are entitled to their costs 
from defendant No.-lin this Court. Costs 
in the lower appellate Court will follow 
the result of the hearing on remand, 

The only cross-objection which was men- 
tioned before us was that relating to the 
validity and service of the notices under sec- 
tion 155, Bangal Tenancy Act. We agree 
with the Court of first instance that the 
notices were sufficient and were duly served 
. according to Law. - 

< Case remanded. 





ALLAHABAD HIGH COURT. 
Seconp Ciyin AppraL No. 997 or 1909. 
May 26, 1910. 
Present:—Mr. Justice Banerjee. 
SALIG HAM AND OTHERS —-PLAINTIFFP3— 
APPELLANTS i 
‘ Versus - i 
DUNI OHAND AND OTHERS— DEFENDANTS —- 


RESPONDENTS. 
U. P. Land Revenue Act (LI of 1901), s, 283 (4) 


Se 
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—Act XXX of 1873, 3. 241—Partition proceedings- - 
completed —Mainiainability of Cimi suit to disturb 
Gecision h those procesdings—Jiuirediction of Crvil 
Court. i 

After tha completion of partition proceedings in 
a Revenue Court the parties to the proceedings 
cannot bring a separate suit’ in a Civil Court to 
disturb the partition and for allotment of shares 
which the Revenue Court had refased to give 

uhammad Sadiq v. Laute Ram, 23 A. 291; A. 
W. N. (1901) 86 (F. B ) followed. 

Khteays v. Jugla, 23 A. 1432,4. W. N. (1903) 79, dis- 
tinguished ; 

Second appeal from ‘the decision of tho 
District Judge of Saharanpur, dated the 2nd 
Jane 1909, 

Mr. M. L. Agtrwala with him Dr. Tej 
Bihadur Sapru, forthe Appellants. 

The Hon’ble Mr. Moti Lal Nehty (with 
him Dr, satish Ohandra Banerjee), for th 
Respondents. : i 

Judgment. —The suit, ont of which 
thia appəal has arisen, was brought by the” 
plaintiffs-appellants, for recovery of possession 
of a 4/sth share of 1} biswas and in the. 
alternative for a decree declaring them to be 
entitled to a 4/5th share. The facts are 
these :— 


One Kishen Lal bad four sons. The 
plaintiffs are the descendants of Govind Rae 
and Nagar Mal, two ‘of those sons. Dani 
Chand defendant is the son of Daulat Rae, 
another of the sons of Kishen Lal. He 
had a fourth son Girdhar Lal whose widow 
was Musammat Maharani. In 1890 the mem- 
bersof the family of Kishen Lal, who were 
then alive, referred their disputes to arbitra- 
tion and an award was made under which 
the descendants of Daulat Rae and Govind 
Rae and Nagar Mal were given a 1+ biswa each 
and Musammat Maharani was givena similar 
share whichit was declared was to go‘ to 
equal shares to the descendants of Daulat 
Rae, Govind Rai, andNagar Mal upon her 
death. The award was made a rule of Court 
in 1891. Musammat Maharani died on the 
15th of April 1895. In 1896 an application . 
for partition was made by Padam Singh 
one of the co-sharers in the village, and 
notice was issued to all other recorded 
co-sharera including the plaintiff. On the 
22nd of September 1896, Duni Chand made 
an application for partition of 23 biswas 
share, vz., his own 1} biswa share and the 
1} biswa share which under the award was 
given to Musammat Maharani. On the 25th 
of September 1896 the plaintiffs-appellants 
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filéd three separate’ applications for parti- 
- tion of their shares and in those applica- 
' tions they claimed a portion of the 1} biswa 
share of Musammat Maharani. On the 30th 
of September 1896, the applications of the 
plaintiffs in so faras they related to the 1+ 
biswa share mentioned above were reject- 
ed and a .pariition was ordered to be effected 
in their favour for the remainder of the 


property claimed by them. This partition 


was carried out and subsequently confirm- 
ed. Dani, Ohand’s application: was also 
granted and the 24 biswas share of . which 
he sought partition was formed into a separate 
mahal. 

The plaintiffs did not appeal against the 
order of the Assistant Settlement Officer re- 
fusing to forma mahal belonging to them which 
would comprise a portion of the 1} biswa of 
Musammat Maharani but they have institut- 
ed the present suit for recovery of posses- 
sion of a 4/5th share out of the said 1} brswa. 
The Court of first instance granted them a 
decree but the lower appellate Court has dis- 
missed their suit on the ground that by 
reason of the provisions of section 233, 
clause (k), of Act III of 1901, the suit was 
not maintainable. The correctness of this 
decision has been impugned in this second 
appeal: In my judgment the view taken 
by the Court below ig correct. Section 233 
provides that no person shall institute any 
suit or other proceeding in the Civil Court 
in respect to any of the matters therein 
mentioned. One 0f these matters as specified 
in clause (le) is the partition and union ‘of 
mahuls. The object of this suit is to disturb 
the partition which has already been effected 
by the Revenue Court. Ashas been pointed 


out above, the plaintiffs themselves made 


independent applications for partition in 
which they asked the Revenue Courts to 
forin a mahal or mahals for them which would 
comprise portions of the lf biswa share 
given to Musammat Maharani by the arbi- 
tration award. Those applications were re- 
jected in so far as they related to the said 
share. The remedy of the plaintiffs was to 
have appealed to higher authorities against 
the order of the Court of first instance but 
they did not do, so. and they allowed the 
partition to be’ completed. This partition 
was effected under the provisions of Act XIX 
of 1873. Section 241 of that Act also preclud- 
' ed the plaintiffs from bringing a suit in the 
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Civil Court in respect of the partition 
effected by the Revenue Court. Thisis not 
a case in which another co-sharer had ap- 
plied for partition and the plaintiffs who 
opposed the partition had no opportunity of 
disputing the title and claim of the appli- 
cant for partition. In sucha case the co- 
sharer who had not notice of the application 
and had thos no opportunity of disputing 
the title ofthe applicant might, as held in 
Khasaya v. Jugla (1), bring a suit in respect 
to the partition, but this case is not one of 
The plaintiffs themselves 
applied for partition and their application, 
in so far as it related to the property now 
in question, was rejected by the Aasistant 
Settlement Officer, rightly or wrongly. After 
this and after the completion of the parti- 
tion, the plaintiffs cannot uring a suit ask. 
ing the Civil Court to disturb the partition 
and to allot to them and to their mahal 
a share which the Revenue Court had re- 
fused to give them. That would be the 
effect of the decree which the plaintiffs seek 
in this case. They are, in my opinion, pre- 
cluded from maintaining such a suit by the 
provisions both of section 241 of Act XIX of 
1873 and section 233 of Act III of 1901. No 
question of res judicata arises in the case 
and I think the learned Judge of the Court 
below has rightly held that it is im- 
material whether a - question of title 
was or was not put in issue and de- 
termined. 

The principle of the ruling of the Full 
Bench in Mohammad Sadiq v. Laute Ram (2), 
applies to this case. I accordingly dismiss 
the appeal with costs including fees on the 
higher scale. 


Appeal dismissed. 
ered 79. 


_ (1) 28 A. 482 
ts N. (1906) 86 (F. B) 


28 A. 291 





- (s.c. 7A. L, J. 445.) 
ALLAHABAD HIGH COURT. 
Firet Crvin Appgat No. 318 or 1907. 

March 15, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
KUBRA—DzEFenpaNT—APPELLANT 
Versus 
AJODHIA PRASAD AND OTHERS-— 


` PLAINTIFFS — RESPONDENTS, 
Pardanashin lady—Haecution.of document —Docus 
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ment not properly understood and emplaimed— Evidence 
— Burden of proof. 

In order to charge a pardanashin lady upon an 
instrument or power-of-attorney, purporting to have 
been executed by her, it- ıs requisite for the person 
relying on the document to give satisfactory evidence 
that the document was ezplained to, and understood 
by, her. . 

Sudisht Lal v. Musammat Sheobarat Koer, 7 O. 245; 
8 L A. 39; Biharı Lal v. Habiba Bibi, 8 A. 267, Bhata- 
batı Koeri v Jogo Bibs, 29 C. 749, followed. 

K, a pardanashin lady, fell ın love with D and left 
her husband. K, while so infatuated, executed a 
power-of-attorney in favour of D, who, purporting to 
act under the instrument, executed mortgage-deeds of 
K’s property in favour of the plaintiff: Held, that in 
view of the fact that there was nothing to show that 
the power-of-attorney was explained to,and understood 
by, the lady, she was not bound by the mortgages. 


First appeal from a decree of the Subordi- 
nate Judge of Saharanpur. 

Mr. A. E. Ryves (with him Mr. G. W. 
Dillon and: Mr. Mukdmmad Ishaq), for the 
Appellant. 

- Mr. W. Wallach(with him Mr. Sundar Lal), 
for the Respondents. 

Judgment. 
a suit brought for recovery of theamountsalleg- 
ed to be due on footof three mortgages by sale 
of the mortgaged property. The mortgages 
are dated respectively the 22nd and 28th of 
March, 1905, and the 29uh of June of the 
same year.. The first mentioned mortgage 
was executed by Musammat Kubra, the 
defendant-appellant, and one Diwan Shah. 
The othertwo mortgages were executed by 
Diwan Shah purporting to act on his own 
behalf and under a power-of-attorney from 
Musammat Kubra. ` Musammat Kubra is the 
wife of one Hamid Husain. She became 
infatuated with the defendant Diwan Shah, 
a Persian adventurer, who made his appear- 
ance in Sabaranpur. She left her hugband’s - 
protection and went and-lived with Diwan 
Shah. The husband took proceedings for 
restitution of conjugal rights and obtained a 
decree on the 19th of December, 1904, and 
on the 27th of March, 1905, Musammat 
Kubra was arrested and imprisoned for dis- 
obedience of the-order of the Court to return 
to her husband. During the time that she 
carried on the intrigue with Diwan Shah; 
she made a gift of some of her property to 
him, namely, on the 8th of January, 1904, 
and onthe 9th of October; 1905, she also 
executed a deed of gift of all her property in 
-his favour. This man appears to have got 
complete control over her and to have induc- 
ed her, not merely to leave her husband but 
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to hand over to him all the property of which 
she was possessed. In the written statement 
filed by her in answer to the claim brought 
on foot of the three mortgages in question, 
she alleged that fraud was practised upon 
her by Diwan Shah. She stated that she 
did not understand the nature or contents | 
of the power-of-attorney under which he 
professed to execute the two last mentioned 
deeds of mortgage. She also alleged that 
no part of the consideration of these mort- 


‘gages was paid to her or applied for her 


benefit, 

We shall first deal with the mortgage of 
the 28th of March, 1905. This mortgage 
was executed while Musammat Kubra was 
in jail. She was imprisoned on the 27th of 
March; and on that date the power-of- 
attorney, which is relied upon on behalf 
of the plaintiff, 1s said to have been exe- 
cuted, and on the 28th of March the 
mortgage in question. This mortgage 
secures a@ principal sum of Rs. 2,500 
and purports to be not a mortgage by 
Musammat Kubra but a mortgage by Diwan 
Shah of property which he acquired from 
Musammat Kubra. No doubt, he describes 
himself in the mortgage as acting not merely 
as principalin the transaction but also as 
general attorney of Musammat Kubra; but in 
the body of the document -he purports to 
hypothecate the property mentioned in the 
schedule to it, which he says is owned and 
possessed by him, without the participation 
of any one else. The details of the consider- 
ation are stated as follows, namely, credit 
allowed to the mortgagee toe Rs. 800 on 
account of interest on the loan for one year, 
and cash received at the time of registration, 
namely, Rs. 2,200, with which to furnish 
security and to defray other expenses. The 
explanation of the furnishing of security is 
this: Musammat Kubra was in jail, and in 
order to obtain her release it was requisite 
that some person should go security for her 
in the sum of Rs. 2,000. Diwan Shah came 
forward as security. He mortgaged the pro- 
perty in question, and lodged in Court 
Rs. 2,000. Subsequently when there was no 
longer occasion to retain the deposit he ap- 
plied to the Oourt for re-payment of this 
amount and obtained re-paymentof it. It 
is evident from this that the amount of this 
loan was not obtained for the benefit of Mu- 
sammat Kubra, except in so far as it enables 


- 


ee 
- Vol. VIJ 
KUBRA V. AJODHIA PRASAD. <= 


‘Diwan Shah to become security for her. 
money obtained on the security was received 
and retained by Diwan Shah and Mtusammat 
Kubra got nó benefit from it. 

The-other mortgageofthe Z9th of Ji ane, 
1905, is for a sam of Rs. 300. In that docu- 
ment also Diwan Shah purports to act in his 
own right and as general attorney of Musam- 
mat Kubra whom he falsely describes as his 
wife. Init healso purports to hypothecate 
his own property which it is stated he derived 
under a. sale-deed executed by Musummat 
Kubra on the 8th of January, 1904., In the 
‘detail given in the document of the expendi- 
ture of the amount received, Rs, .72 
to have been obtained to meet private expen- 
ses and the balance for the purpose of filing 
appeals in the High Court at Allahabad and 
in the Jndge’s Court at Saharanpur on behalf 


- of Musammat.Kubra and to meet other private - 


expenses, This document was. registered on 
the admission of Diwan Shah alone. 

As regards these two documents the allega- 
tion of the defendant, Musammat Kubra, is 
that she never executed knowingly any power- 
_ of-attorney in favour of Diwan Shah, but that 
any document -the execution of which was 
procured from her was procured by undue 
influence on the part of Diwan Shah and 
without knowledge on her part of the contents 
and effect of it. 
that Musammat Kubra bad :knowledge of the 
contents of the alleged power-of-attorney is 
that of two witnesses. One Abdal Wahid 
stated that the power- -of-attorney ` ‘Was fully 
- read'out and explained to Musammat Kubra.” 
Munshi Nurul Husain, the Sub-Registrar, 


stated that he registered a power-of-attorney - 


executed by Afusammat-Kubra in favour of 


Diwan Shah and at the time of registration ' 


. he read out the power-of-attorney to her. 
Now it is well-settled law that in order to 
charge a pardanashin lady upon an instru- 
ment or power-of-attorney purporting to-have 
been executed by her, it is requisite for the 
‘person relying on the document to give satis- 
.factory-evidence that the document wak ex- 
plained to, and understood. by, the executant 
[see Sudisht Lal <. Musammat Sheobarat Koer 
(1); Behari Lal v. Habiba Bibi (2); Shambati 
Koeri v. Jogo Bibi(8)]. Inthe last mentioned 
case at p. 757 of the report their Lordships 
eer pons 0.); 8 1. A. 89. 
(3) 0.0. 742 (P.O). - < 
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The only evidence to prove- 


‘bond of the 22nd 
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of the Privy Council say: “It is a well-known 
rule or this Committee that in the case of 
deeds and powers executed by pardunashin 
ladies, it is requisite that those who rely upon 
them should satisfy the Court that they had 
been explained-to, and understood by, those 


who executed them.” Now in this case we 


may observe the lady was separated from her 
husband. She had no adviser. She execut- 
ed the alleged power of-attorney at a time 


“when she was in jail and when the only 


person who appears to have had access to 


"her was the Persian adventurer, Diwan Shah, 


who managed to obtain from her a gift of all 
her property. In view of this and of the 


_fact that these documents were not really 


executed on behalf of Musammat Kubra go 
mach as by Diwan Shah. himself on his own 


| account, we are of opinion that the claim 


upon’ them so far as regards Musammat 
Kubra cannot be sustained. No copy of the 
| has been produced 
and the only evidence of ib upon the record 
18 evidence thata general power-of-attorney 
was executed by this lady. There is nothing 
whatever before the Court to satisfy us that 
if a power-of-attorney was executed by her, 


. that power conferred upon her attorney the 
-right to 


execute morigages and borrow 
money. We, therefore, asregards these two 
instruments, are of opinion that the decree of 


the Court below cannot be upheld. 


| We now come to the third document, . 
which is the earliest in date, namely, the 
of. March, 1905. The 
executants of this document are Diwan Shah 


‘and Musammat Kubra. It is recited in it 


that they borrowed Rs. 5,000 from the plain- 
tiff, and in the operative part of the docu- 
ment they both hypothecate tie property 
which is specified in the schedule to it, and 
which they represent to be property owned 
and possessed by Diwan Shah under a sale- 
deed executed by Musammat Kubra on 
the 8th of January, 1904, . The consideration 
for this document was a sum of Rs. 38,000 
which was left with the mortgagee to antiaty 
a debt due by the executants to Lala Jadą 
Rai, also.a sum of Rs. 600 credited to the 
mortgagee as interest on the loan up to the 
21st of March, 1906, and the balance, a sum 
of Rs. 1,400, which, according to the registra- 
tion endorsement was paid in. the presence of 
the Sub-Registrar to both the executants, 
This document stands -on e different footing 
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from the two later documents with which we 
have already dealt. Musammat Kubra affixed 
her mark to it and portion of the money 
forming the consideration for it was a debt 
due by her and the co-execatant to Lala Jadu 
Rai. The balance of the debt, Rs. 1,400, was 
paid to her and to Diwan Shah. We have 
no reason to believe that the Musammai did 
“not fully understand the contents and effect 
of this document. She herself appeared 
before the Sub-Registrar and heard the con- 
tents of the document and admitted them to be 
correct. The Sub-Registrar was examined, 
and he stated that: according to the rules 
laid down for his guidance he must have 
explained the contents of this afd other 
documents to which he refers, to the exe- 
cutants. Ram Chander, the scribe of the 
document, deposed that he read out to 
Musammat Kubra the documents executed 
by her and she understood the contents 
_ thereof; and he said that she used to con- 
verse with him. Lala Jadu Rai, to whom 
the debt of Rs. 3,000 is alleged to have been 
due, was also examined and he deposed that 
he received that amount through the plain- 
tiff, Ajudhia Pershad, and that whenthe bond 
in his favour was executed. ib was read out to 
Musammat Kubra and that she affixed her 
thumb impression upon it. In view of all 
fhese circumstances we think that the Court 
below was right in giving, àa decree to the 
plaintiff for the amount due on foot of the 
bond. ` 


We, therefore, allow the appeal to this 
extent that we set aside the decree of the 
Court below in regard to the bonds of the 
28th of March and 29th of June, 1905, and 
ds to them dismiss the plaintiff’s claim as 
against the appellant, Musammat Kubra. As 
to the claim on footof the mortgage of the 
. 22nd of March, 1905, we affirm the decision 
ôf the Court below and give a decreeto ths 
plaintiff for the amount secured by that 
bond with interest at the contractual rate 
from the 22nd of March, 1906, upto the 
date to be fixed for payment, and thereafter 
atthe rate of 6 per cent. per annum, to be 
recovered by sale of the property comprised 
in that bond. We fix the 15th of September 
next for payment. We direct that a decree be 
drawn up accordingly. The parties will pay 
and receive costs in this Gourt and in the 
Court below, including fees in this Court on 
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the higher scale, proportionate to failure and 
SUCCES. | 
Decree modified. 


(8. 0. 7 A.L J. 451.) 
ALLAHABAD HIGH COURT, : 
First Cryin APPrAL No. 25 or 1909. - 

February 28, 1910. 
Present:——Mr. Justice Richards and 
Mr. Justice Tudball. 
PURSOTAM RAO TANTIA AND 
OTHERS—PLAIntTI¥¥g-—APPELLANTS 
VETSUS 
RADHA BAI— DEFSNDANT— RESPONDENT. 
Oiv:ıl Procedure Code (Act XIV of 1882), s. 13— 
Res judıcata— Co-defendants—Partittien surt, nature of. 
A broughta suit for partition against B and C. O died 
during the pendency of the suit and his widow was 
brought on the record as his representative. A decree 
declaring the rights of the parties was passed in 
the suit. Subsequently B brought another suit 
against the widow of C for a declaration of his title 


to the property of O on the groond that Band C 
formed a joint family. 


Held, that the suit was barred by res gudicata by 
reason of the previous partition suit, ascertaining -and 
declaring the rights of the parties. 

A decree for partition is a joint declaration of the 
rights of persons intorested in the property, of which 
partition 18 sought and such a decree, when properly 
drawn up, is in favour of each share-holder or set of 
ghare-holders having a distinct share. 

Shark Khoorshed Hossem v. Nubbea Fatima, 3 C. 551; 
20. L. R. 187, Dost Muhammad Khan v. Sard Begam, 
20 A. 81, Assan v. Pathwmma, 22 M. 494, Assidbai Y. 
Abdulla Haji Mahomad, 31 B. 271, 8 Bom. L. R. 652 
and 758, referred to. 

First appeal from a decree of the Subordi- 
nate Judge of Cawnpore. 

Mr. Surendra Nath Sen (with him Mr. 
J. N. Chaudrt), for the Appellants. 

Mr. Moti Lal Nehru (with him Mr. Sunder 
Lal), for the Respondent. 

Judgment.—This appeal arises out 
of a suit brought by the plaintiffs for a de- 
claration that they were the proprietors in 
possession of, and the defendant, Musammat 
Radha Bai had no right to, the property in 
suit and that the said Musammat Radha Bai 
was not entitled to get her name entered in ~ 
the Revenue papers. Musammat Radha Bai is 
the widow of Madho Rao who was a nephew 
of the plaintiff Parsotam Rao A pedigree of 
the family, which is admitted to be correct 
will be found (at page 5 of the paper-book) below; 
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NANA NARAIN RAQ 


Vasdeo Rao Parsotam Rao Babu Ram 
“Tantia, Chandra Rao, 
deceased ` (plaintiff No. 1) deceased = 
` , Musammat Janki 
Madho Rao, Waman Rao, Bai, widow. 
“decenged = (plaintiff No. 2). j 

Musammat 

Radha Bai, 
widow. 


One Nana Narain Rao made a Will, under 
whioh he divided up his property between his 
| sons., The Will contained a provision that it 
` might be wéll for the family of Nana Narain 
Rao if notwithstanding the division ib con- 
tinued together. The terms of the Will gave 
rise to some litigation which was commenced 
` about the year 1901. In that suit one Babu 
Ram Ohander Rao, one of the three sons of 
Nana Narain Rao, claimed a partition. He 

claimed that if his father’s Will operated- 
‘to divide the family, he was’ entitled to‘a 
partition by metes and bounds of the property 
bequeathed to him. If, onthe other hand, the 


family was joint and undivided notwith- ` 


standing the Will, he claimed usual partition of 
“all the family property. Parsotam Rao was a 
defendant to that suit as also Madho Rao 
representing the third brother. Madho Rao 
and Parsotam Rao pleaded that. the family 
was separate. At that time they considered 
it best for their interests to plead separation 
which would tis Ram Ohander Rao to the 
particular property bequeathed to him by the 


, Will. However, during the pendency ‘of the- 


suit, Ram Chander Rao died and his widow 


_took his place; and then it became the in-. 


terests of the defendants Madho Rao and 
Parsotam Rao to urge that the family was 
joint. By doing so, the rights: of Musammat 
Janki Bai, the widow of Baba Ram - Chander 
Rao, would be limited to a mere right of 
maintenance. The suit was litigated from 
_Oourt to Court and finally there was a bind- 
ing decree of the. High Court holding that 
the family was separate. This decree was 
passed in March 1907. Madho Rao died in 
1905 while the litigation was. pending but 
subsequent to the preliminary decree in the 
original “Court. The . learned Subordinate 
Judge has ‘dismissed the present suit on 
the ground that the suit is barred by the 
provisions, of section 42 of the Specific Relief 
Act Ib appears that after. the decision of the 
High Court already referred to, mutation of 
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names was passed in favour of Musammat 
Radha Bai in respect of the share of Madho 
Rao, and the learned Judge held that it 
follows that Musammat Radha Bai must be 
deemed to be in possession and that, there- 


. fore, the ‘plaintiffs’ snit fails because they 


have sued for a mere declaration without 
asking for possession. At the same time the 
learned Judge refused to allow the plaintiffs 
to amend the plaint by adding a claim for 
possession on payment of the proper Court- 
fees. We think itis impossible to support the 
decree-of the Court below on the ground on 
which it was passed. If there was nothing 
else in the case, we certainly would have al- 
lowed the plaint to be amended under the 
circumstances, so that all points might be 


thrashed out between the parties. We, how- 


ever, think that thereis another clear ground 
on which the plaintiffs’ -suit ought to be 
dismissed, namely, that having regard to 


‘the decision in the anit of Babu Ram Ohandsr 


Rao v. Parsotam Rao and Madho Rao,it is no 
longeropen to the plaintiffs Parsotam Rao 
and his son to bring the present suit. The 


“decree passed in the previous suit was a 


decree ascertaining and declaring the rights 
of the partiesin a suit for partition. Madho 
Rao, Parsotam Rao and Ram Chander Rao, 
were, as already mentioned, parties to that 
suit. It is argued on behalf of the appellants 
that inasmuch as it does not appear that 
there was any dispute or conflict of interests 
between the plaintiffs in the present 


‘suit and Madho Rao, and as they were all 


arrayed on the defendant’s side in the prior 
suit, the decision in that suit cannot operate 
as res judicata, and that the plaintiffs are 
now entitled to re-open the entire question 


-as between themselves and Radha Bai, the 


widow of Madhó Rao. The nature of a parti- 
tion suit has been dealt with in a number of 
cases. In the case of Shatk Khodrshed Hossein 
v. Nubbea Fatima (1), the learned Judges 


‘were of opinion: that & ‘decree for partition 
- is not like a decree for money orthe delivery 


of specific property which- isonly in favour of 


`- the plaintiff -in the suit. lt is a joint declara-° 


tion of the: rights of persons interested in 
the property of which partition is sought 
and such a’decree, when properly drawn up 
ig in favour of each share-holder or set of 


. share-holders having a distinct share.” This 


case was cited with approval by a Bench of 
_ (1) 8 O. 561; 2 0. L. B. 187, 


- entitled to join. 


‘Judge says at page 291. ° 
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this ‘Court in the case of Dost Muhammad 
Khan v. Said Begam (2). The remarks of the 


‘learned Judges will be found at page 87 af 
“in a suit for 


the Reports. They observe, 
partition (as the former suil was) the deoree 
is or ought to bea joint declaration of the 
rightsof the persons interested in the pro- 
perty of which partition 18 sought and is a 
decree in favour of each sharer. It decides 
what interest each of the sharers has in 
the property, ‘the subject of partition, whe- 
ther those sharers be plaintiffs or defendants 
and renders unnecessary any subsequent 
anit by any of such sharers for a declaration 
of his interest in the property. ” In the’ case 


of Assan v. Pathumma (3), the Madras High 


Court deals with the nature of-a partition 
suitat page 499:— If, on the other hand, they 
were suit for partition, which, in my opinion, 
they really were, a fortiori the plaintiffs were 


each co-owner, as against another occupies in 
himself the role of plaintiff as well as defend- 
ant, It isin consequence of the reciprocal 
character of the right which co-owners have 
in the ‘matter of partition that even those 
who are not actual plaintiffs can claim that 
their shares be allotted to them by the 


- decree.” The learned Judge refers tothe case of 


Shetkh Khoorshed Hossein v. Nubbea Fatima(1), 
already referred to andalso to Domat’s Civil 
Law, paragraph 2757. In the case of Ashid- 
bat v. Abdulla Haji “Mahomed (4), the learned 
When a suit for 
partition is brought by a person alleging 


. that it is undivided property and that-he has 


a share in it, the law requires that in order 
to enable the Court to. ascertain such per- 


-gon’s share it-must have before it as parties 


to the suitall.the persons admittedly having 


or claiming to have shares in the property, 


otherwise there cannot be-a valid final 
and binding decree for partition. The 
quantum of the share of -the plaintiff 
must be determined with reference to the 
number of shares and their respective sharers. 


And such a determination of the sharers, being 


essential for the determination-of the plain- 


tiff’s share, enables the Court to pass a com-— 


plete decree for partition allotting to each 
party, whether he is plaintiff or defendant, 


2) 20 A. 81. 
3) 22 M. 404, 
4 


81 B, 271; 8 Bom L. R. 662 and 768, 


we 
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‘For in a suit for partition | 


“a certified copy of- the said document. 
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~ 


his share. In such a case it is obvious injustice 


that a defendant should be driven to another 
suit to have his share already. determined, 


partitioned ‘off. That is the reason. of the 
rule.” We quite agree with the view taken 
in the several cases we have referred to and 
we think that the plaintiffs cannot re-open 
any of the questions which were, tried in the 
former suit. Itis worthy of note that when 


‘the appeal in the former litigation was decid- 


ed, the widow of Madho Rao, f. e., the pre- 
sent avfendant, was arrayed asa respondent 
with the present plaintiffs as appellants. 
Atthe conclusion of the judgment our ab- 
tention was called to paragraphs 5 and 7 of 
the plaint. With. regard to paragraph 5, 
where it is pleaded that a re-union took place, 
we must say that this question of re-union 


t 


has already been decided in the former. suit. 


The learned Judge says— But in addition to 
this there had never been a joint title to the 
testator’s property in the -hands of his son, 
Nana Narain Rao held it as self-acquired pro- 
perty, he made three separate devises to his 
sons, who took separately- as self-acquired 
property the interest so devised to them. 
That being so, a question of re-union does 
not arise. 
had never been joint.” 
the plaint it is alleged: 


In paragraph 7 of 
‘Madho’ Rao ‘exe- 


-outed a document on the 81st -of January, 
1405. Init, he repeated the allegation of his 


family being joint and fixed only a maintenance 
allowance from Rs. 50 to Rs. 75 for Musammat 
Radha Bai in case she refused to’ live with 
the plaintiffs. If for some reason or other, 
the family of the plaintiffs and Madho Rao 
should be considered to be separate according 


to law, the result of this document would be ` 


that Madho Rao made the plaintiffs owners 


of the property and only fixed a maintenance | 


allowance for the defendant.” Having re- 
gard to the above allegations, which raiséd a 
question which had not been specifically dealt 
with in the Court below, we allowed an ad- 
journment to enable the appellant to produce 
before us the document of the 3lst January, 
1905. Mr. Surendra Nath Sen bas produced 
“We 
assume merely for purposes of argument that 
this document of the 31st January, 195, is a 
genuine document and proceed to donador its 
provisions in order to ascertain if it could pos- 


“sibly have any bearing on the present appeal. 
The document (assuming it to be genuine) 


na 


That cannot be re-united . which. 
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was executed by Madho Rao a day before his 
death. At+thattime the litigation between 
Musammat Janki Baiand’-Parsotam Rao and 
Madho Rao was still pending. We have al- 
ready pointed out that Madho Rao in con- 
junction with Parsotam Rao was at that parti- 
cular period setting up the case that the 
family was joint for the purpose of defeating- 
the claim of Musammat Janki Bai as the 
widow of Babu Ram Chander Rao. The re- 
levant portion of the document is a declaration 
by Madho Rao that the family was joint,- and 


an exhortation to his nephew Waman Rao. 


Bhaiya to whom the document was addressed 
as to how he should manage the property’and 
giving instructions as to the amount of main- 
tenance to be paid to the widow in certain 
events. It is contended that this document 


ought to be construed asa Will and that the 


declaration as to the family being joint ought 
to be construed as a bequest of the property 
of Madho Rao to the other members of the 
family as if the family was joint and not 
separate. Wethink. it quite impossible to 
give this construction to thedocument. The 
document was executed golely for purposes of 
“the then pending litigation in-the hopes pro- 
bably that-it might be used as evidence. In 
. the view we take of the true construction of 
the do¢ument, it can have no bearing, even 
on the assumption that itis genuine, on the 
present appeal. 
cordingly is that the appeal be dismissed with 
costs including in this Court fees on the 
‘higher scalé, 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Sroonp Orvin APPRAL No, 724 or 1909. 
l May 12, 1910. 
Present:—Mr. Justice Banerji. 
GANPAT SINGH AND OTRERS——PLAINTIFFS 
ae -—APPELLANTS 


VET SUS 
MUSAI SINGH—Derenpant—ResporDeEnt. 


Adverse possession—One of several reverstoners taking: 


of whole property— Suit by other reverstoners 
jor their shares after twelve years—Limitation. 

In 1871 there was a litigation between two brothers 
and widows of two brothers pre-deceased with the re- 
sult that the widows were given their husband’s shares 
to be-beld for life for their maintenance and that 
these shares were to pass to the two surviving brothers 
upon the death of the widows in equal shares. Upon 
the death of the widows one of the two brothers got 
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into exclusive possession of the shares allotted to the 
widows: Held, that his title became adverse to the 
other brother from the death of the widows and that 
the suit by the other brother beyond 12 years of tho 
widow's death was barred by time. 


Second appeal from the decision of the Dis- 
trict Judge of Ghazipur, dated the 12th of 
April 1909. 

Mr. Parmeshwar. Dyal (for Mr, Kalindi 
Parshad), for the Appellants. 

Mr. Muhammad Ishaq Khan, for the Re- 
spondent. ` 

Judgment. —Theə only question in the 
appeal is whether the claim of the plaintiffs- 
appellants is or is not-time-barred. The pro- 
perty in dispute isa part ofa cultivatory 
holding which belonged to one Ganga Bishen 
He died leaving four sons, namely, Ram Lal 
the father of the plaintiffs, Pahalwan, the 
grand father of the defendant and Sundar 
Singh and Debi Singh, who predeceased their 
brothers, leaving them surviving their widows 
Musemmais Rakeba Kunwar and Param 
Sundar respectively. In 1871 there was 
litigation between Ram Lal, Pahalwan and 
the two widows with the result that the 
widows were given their husbands’ shares to 
be held for life for their maintenance and 
that those shares were to pass equally to 


“Ram Lal and Pahalwan upon the death of 


the widows. The two widows are now dead 
and the plaintiffs claim s half share of the 
-property which stood in their names but of 
which the defendant has taken exclusive pos- 
session upon the death of the widows. The 
plaintiffs alleged in their plaint that their 
title to possession acernued on the death of 


“the widows, which- according to them took 
. place eight years ago, and that the defendant 


was not entitled to possession of the whole of 
the property in suit. The Court of first in- 


" stance found, and its finding has been affirm- 


ed by the lower appellate Court, that the 


_ widows died more than twelve years before 


the institution of the snit. Both the Courts 
below also found that since the death of the 
widows, the defendant has been in possession 
to the exclusion: of the plaintiffs. Those 
Courts have accordingly held the claim to be. 
time-barred and have dismissed the sait. It 
is contended in this appeal that the possession 
of the defendant cannot be deemed to be ad- 
verse to the plaintiffs unless the defendant set 
up anadverseright and that the porsession of 
the defendant must be deemed to be the pos- 
session of the plaintiffs, I cannot agree with 
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this contention. 
possession accrued, as they themselves admit, 
upon the death of the widows. As the ladies 
died more than twelve years before suit, more 
than twelve years have elapsed since the date 
of the accrual -of the plaintiffs’ right. For 
more than twelve years the defendant has ex- 
cluded the plaintiffs from ‘possession to thejr 
knowledge : The Court of first instance found 
that the.parties were at arm’s length and the 
correctness of this finding was never chal- 
lenged in appeal. It is thus clear that the 
possession of the defendant was adverse to the 
plaintiffs. The only question, which the 
plaintiffs raised in their appeal to the Court 
below, was the question of the date of the 
death of the widows and all they asserted was 
that more than twelve years had not elapsed 
from the date of their death. On this point 
the finding was against them. It is now at- 
tempted to seb up a case which was not assert- 
ed in the lower appellate Court. Having re- 
gard to the findings, 1 holdthat theclaimofthe 


plaintiffs was time-barred and the rulings on. 


which the learned Vakil for the appellants 
relied are inapplicable. I accordingly dismiss 
the appeal with costs including fees on the 
higher acale. 


Appeal Amina. 
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ALLAHABAD HIGH COURT. 
Sgooxn Civin Appear No. 745 or 1909. 
May 17, 1910. 

Present:—Mr. J ustice Karamat Husain. 
Syed ABID HUSAIN—Puarstrrr— 
APPELLANT 
LETEUS 
Musammat ASUDA. AND OTHERS——[)EFENDANTS 
— RESPONDENTS, 

Oivil Procedure Code (Act XIV of 1882), s. 13— 
‘Res judicata—Title—Suit for declaration—Trile as 
absolute owner—B8econd suitas mortgagor not barred—~ 
Suit for declaration does not bar sutt for possession. 

EK. brought a suit for a declaration of his title as an 
absolute owner ofa certain property against B. The 
suit was dismissed as time-barred. Subsequently a 
second suit was brought by the representative of K. 


against B, in respect of the same property aa 
e mortgagor. Held, that the second suit was not barred 
by res judicata, 


Heid, further, that a snit fora declaration of title 
does not bar a subsequent suit for possession. 
Akbar Khan v. Turaban,5 A. L J. 637 at p 
A. W. N. (1908) 252, 4 M. L. T. 444, NAN A 
Second appeal from the decision of the 
“ District Judge of Azamgarh, dated 4ih May 
-1909, 


640; 


The right of the plaintiffs to 
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Mr. Muhammad Ishaq, for the Appellant. 

Mr. Ghulam Mujtaba, for the Respondents. 

Judgment. in 
married twice Abid Hnsainis his son by 
the first wife. Asuda Bibi is his second wife. 
Her son by him was Ata Hussain. He died 
in her life-time, leaving a son Kaze Husain 
and a daughter Abadi. in 1908, Khadim 
Husain instituted a suit ugainst Asuda Bibi, 
Raza Hussain end Abadi for a declaration that 
he was in possession of the property which 
stood inthe name of Asuda and which she 
by a deed of gift, dated the 23rd of March 
1907, transferred to defendants Nos, 2 and-3. 
Thedefence of Abadi was that Kbadim Husain 
was originally the owner of the property, that 
he made a gift of it to Asuda in lien of her 
dower, who held possession for more than 12 
years and that the suit was, therefore, barred 
by limitation as wellas by section 42 of the 
Specific Relief Act. The Court of first in- 
stance in its judgment, dated the 5th of Sep- 
tember 1908, came to the conclusion that. the 





_olaim was barred by limitation as well as by 


section 42 of the Specific Relief Act. At the 
end of the judgment, the learned Munsif 
says:—In any case the title passed to defend- 
ant No. 1 and that the plaintiff has now no 
title left. Jam informed that the decree pass- 
ed on the basis of the judgment already re- 
ferred to became fina) between the parties. 
Abid Husain, as an heir of Khadim Husain, 
instituted the suit, out of which this appeal 
arose, for the redemption of the mortgage 
alleged to have been executed by Khadim 
Husain in favour of Asnda Bibi. Both the 
Courts came to the conclusion that the judg- 
ment of the learned -Munsif, dated the 5th of 
September 1908 in Suit No. 138 of 1908, 
operated as res judicata. The learned Dis- 


- trict Judge towards the end of his judgment 


says: But evenon that authority | Shib Oharan 
Lal v Raghunath (1) ], I hold that this second 
suit is barred. The question of limitation 
was the first issue necessary toconsiderin this 
case. No declaration of title could be made 
in a suit barred by time. If the plaintiff prov- 
ed on being challenged that he was in pos- 
session within 6 years, then alone could the 
issue be tried whether he wasin possession at 
the date of the suit. The finding of the 


Court on the first issue that plaintiff was out 


of possession for more than 12 years would be 


fatal to the title of the plaintiff to maintain 


(1) 17A. 174 
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suit for possession and thus the finding as 
‘to title was also directly in issue,” 
. The plaintiff comes'here in tecond appeal 
and it is contended by his learned Vakil that 
the suit is not barred by the doctrine of res 
judicata. The contention of the learned Vakil 
is perfectly sound. What was in question in 
that suit was the title of Khadim Hussain as 
an absolute owner to the property. His title 
as a mortgagor was never raised or adjudi- 
cated upon. An adjudication upon the title of 
a person asan absolute owner is very different 
from an adjndication upon his title as mort- 
gagor. 
sion, there might have been some ground for 
saying that as the plaintiff omitted one of the 
grounds of attack, his suit under Explanation 
II, section 13, of the Code of Civil Procedure, 
was barred. Butas that snuit was fora de- 
claratory decree only and as the case law of 
this Court is that thé suit for a declaration of 
title does not bara subsequent snitfor pos- 
session, see Akbar Khan v. Turaban (2), that 
contention could not be raised. I, therefore, 
get aside the decrees of both the Courts below 
with costs and remand the case under Order 
XLI, Rule 23, to the Oourt of first instance 
fieaneh the lower ap a Court for trial on 
We merits. 


Appeal allowed. 
(2) 5 A. L.J. 687 at p. 640; A. WN. (1908) 252; 
AM. L. T. 444. 





ALLAHABAD HIGH COURT. 
. Secoxn Civir APPRAL No. 353 oF 1909. 
May 17, 1910. 
Present:—Mr. Justice.Karamat Husain. 
Musammat NATHIA AND OTHERS— PLAINTIFFS 
APPELLANTS 


TOVSUS 


KEWAL RAM—DEFERNDANT——RESPONDBNT, 
U. P. Land Revenue Act (IIT of 1901), s. 288 (k) 
_—Partition proceedings, completion of—Jurisdsction 
of Civil Court. 
After the completion of a partition in the Revenue 
` - Court, the jurisdiction of the Civil Court is onsted 
by section 238 (k) of Act ITI of 1901. 


Second appeal from the decision of the 


_Snbordinate Judge of Moradabad, dated the’ 


llth February 1909. 
Mr. Gokul Prashad, for the Appellants. 
oa Tei Buhadur Sapru, for the Respond- 


omy udg mente facts of the case are 
cihese;— - ms 


r 


INDIAN OASES, 


Had the former suit been for posses- ` 


` Nathia and Rukia. 


„ary 1908, 
. by her which was disallowed as gayong 
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Prem and Har Sahai instituted a suit 
against Musammat Nathia and Musammat 
Rukia.’ In that suit, the parties compromised 
their dispute on the 14th of September 1892. 
At the end of the compromise, it was said 
that the defendants Nathia and Rukia would 
continue to be the owners in possession of 
the str land. A decree in the terms of the 
compromise was passed on the 14th of 
September 1592 in which the plaintiffs’ 
claim was decreed but there was no mention 
regarding the continuation of the sr land in 
the possession of Nuthia and Rukia. On 
the basis of the said decree, Prem and the re- 
presentatives of Har Sahai, applied for muta- 
tion of names and objection was taken by 
The dispute was again 
compromised on the 17th of July and a 
joint application by Prem, the represen- 
tatives of Har Sahai, Nathia and Rukia 
was made. In the application it was dis- 
tinctly stated that Nathia and Rukia were 
the owners and in possession of the sir land. 
An order on the same date for mutation of 
names in favour of the applicants was made 
and it was distinctly stated in the order that 
the str would be in possession of Nathia and 


Rakia. Prem and the representatives of 
Har Sahai then instituted a suit for 
profits against Nathia and Rukia in 


which they claimed the profit of the str 
Nathia and Rukia took objections to it 
and the Assistant Collector, by his order of 
the 31st of October 1896, dismissed the claim 
for the profits of the sir land onthe ground 
that Nathia and Rukia were the owners of it. 

Kewal Ram, the transferee of the share 
of Prem and Har Sahai, applied for partition 
including the str land on the 30th of April 
1907. On the 24th of July 1907, an objec- 
tion was made on behalf of Musammat Nathia 
that the whole of the sır land belonged to 
her and that it should not be partitioned. On 
the 5th of August 19C7, her objection was dis- 
allowedas premature. The partition of the 
samindarr and «ar land was completed 
and confirmed by the Collector on the 
Slet of October 1907. On the 10th of Febru- 
a second objection was made 


time. 

The plaintiffs then brought a suit in the 
Civil Court for a declaration that they were 
the sole owners of the whole sir and that 
no compensation could be given to the defen. 


wt ok 


\ 


-(k) is ousted. 
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dants for their share in the str land. The 
suit was decreed by the Court of first 
instance. 

On appeal, the decree 


of the Court 


of first instance was reversed by the lower 


appellate Court. The plaintiffs have 
preferred a second appeal to this Court. 
Two points are urged before me by their 
learned Vakil. The first is that sec- 
tion 111 of the Land Revenue Act has no 
application inasmuch as the question of pro- 
prietary title had been determined by a Court 
of competent jurisdiction prior to the apph- 


cation for partition and the second is that 


the suit as brought is cognizable by the Civil 
Court. 

The facts which have already been set 
out show that a partition was effected by the 
Revenue Court and for the purposes of this 
appeal it is quite immaterial whether that 
partition was effected regularly or with 
material irregularity. If the appellants here 
were aggrieved by the irregular procedure 
followed by the partition officer, they had 
their remedy; but after the completion 
of the partition, the jurisdiction of the 
Civil Court by the provisions of section 233 
I agree with the lower ap- 
pelate Court in the'conelasion arrived at by ~ 
it thatthe suit is barred by the provisions 
of section 233 (k). In this view of the case, 
it is unnecessary fər me tv determine 
whether the ‘question of proprietary title 


~was or was not determined by a Court of 


competent jurisdiction prior to the application 
for partition. 
The result is that the appeal fails and is 
dismissed with costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Srcoxp Civin Appgeat No. 565 or 1909, 
= May 28, 1910, 
Present:—Mr. Justice 'Tudball and 
Mr. Justice Chamier. 
- Balu RAM BARAN RAI AND OTHURS— 
DarEenDANIS—A PPRILANIS 
j versus 
KAMLA PARSHAD—Praintirr AND 


ANOTHER DEFENDANT— RESPONDENTS. 
HinduLaw— Mitakshara—Succession— ‘Samanodak”, 
meaning of—Bister’s ene een aab undha succeed 
_ after Bamanodak, 
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Samanodaks are those who come within the seven 
degrees beyond the sakulyag or even further so long 
os the pedigree can be traced. 

Har Devkart v. Amrit Ram Jamiat Ram, 10 B. 372, 
referred to. 

Persons, who are in the fourteenth degree from the 
common ancestor, are nearer reversionera to the 
propositus than the sister's son who isa bandhu. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 20th 
April 1909. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. Haribans Sahat, for the Respondents. 


Judgment.—tThis appeal arises out 
of a suit brought by the plaintiff claiming as 
a next reversioner to Bindhachal Rai to 
_ obtain a declaration that he is entitled to the 
` estate of the deceased after the death of his 
mother, Musammat Rajwanti Kunwar, and 
that a deed of compromise, dated the 5th June 
1908, was void and ineffectual as against him. 
In paragraph 5 of the plaint he stated that 
the defendant first party had brought a suit 
against Rajwanti Kunwar to recover posses- 
sion of the property left by Bindhachal Rai, 
that they colluded and. on the 5th of June 
1908, filed a compromise in the suit to the 
effect that the defesda1t 2nd party G. e. Raj- 
wanti Kunwar) would remain the owner and 
possessor of the property left by Bindbachal 
Rai as long as she was alive, and that after 
her death the defendant first party would . 
become entitled to the possession of the 
aforesaid property. In- paragraph- 6, the 
plaintiff urged that this compromise was 
prejudicial to him as according to Hindu 
Law heis the heir of Bindhachal Rai and 
the defendant first party could not in any 
way bedeemed io be his heirs. With the 
plaint was filed a pedigree which will be 
found at page 7 of the paper-book. In this 
pedigree, one Lala Rai is shown as the 
common ancestor from whom Bindhachal Rai 
and also the defendants Rambaran Rai, Sita 
Ram Raiand Swarath Rai, are descended. 
Bindhachal Rai is shown as being in the 
thirteenth degree from Lala Rai-while the 
defendants are shown in thefourteenth degree 
from him. The defendants in their written 
statement filed another pedigree, which will 
be found at page 9 of the paper-book, in which 
they show themselves as within 6 or 7 degrees 
of Lala Rai. They also raised a plea that the 
plaintiff was the son of Bindhachal Rai’s 
step-sister and not of the sister born of hig 
own mother. The Court of first instance 
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granted the plaintiff a declaration that the 
compromise’made by Rajwanti Kunwar on 
the- 5th: of June 19.8, was collusive and that 
the declaration therein that the defendants 
were the heirs after her, was -not binding on 
the plaintiff. This decree was upheld on 
appeal. In this Court, it is urged that on the 
plaintiff's own pedigree, the defendants- 
appellants are the reversioners next entitled 
to take the estate of Bindhachal Rai on the 
death of Rajwanti Kunwar and that, there- 
fore, the plaintiff has no cause of action to 
obtain the declaration’ which he seeks as 
the compromise does nothing more than 
declare that the defendants are the next 
reversioners according to Hindu: Law. On 
behalf of the respondent, it is urged that the 
appellants cannot be the next reversioners 
because they are too remote from Lala Rai, 
the common ancestor. lt is next urged that 
under the compromise in question, the mother 
recognized the title of the appellants as actual 
owners of the property on the date of the 
compromise, and that this was prejudicial to 
the interests of the plaintiff at least as a 
remote reversioner. In regard to the first 
‘point, on page 686 of Sarvadhikari’s Principles 
of Hindu Law of Inheritance, it is laid 
down :— In default of Gotraja Sapindas, 
‘gays the Mitakehara, the succession devolves 
on Namanodakas, and they must be under- 
stood to reach to seven degrees beyond the 
Gotraja Sapindaso or else as far as the limita 
of knowledge as to birth and name extend ” 
At page 778 of. Mayne’s Hindu Law, 7th 
edition, in paragraph 574 where Mr. Mayne 
discusses Sakulyas and samancdakas, he 
says the former extend to three degrees both 
in ascent and descent beyond the sapindas, 
“and the latter to seven degrees beyond the 
sakulyas or even further so long as the 
pedigree can be traced.” -The same question 
-arose before the Bombay High Court in the 


- case of Har Devkart vy. Amrit Ram Jamiat 


Ram (1). It was: then held that the word 
Samanodakas, meaning literally those parti- 
cipating inthe same oblation of water,includes 
descendants, from a common ancestor more 
remotely. related than the thirteenth degree 
from the propositus. Mttukshra, Chapter I, S, 
5, p..6 was quoted, which rans as follows: “If 
there be none such, the succession devolves on 
kindred connected by libations of water, and 


they must be understood to reach to seven 
(1) 10.8. 873, ee 
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stand dismissed with costs 
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degrees beyond the kindred connected by 
funeral oblations of food, or else as far as 
the limits of Jeng wb aé as to birth and 
name extend.” It is quite clear, on the 
authorities and on the face of the pedigree 
filed by the plaintiff himself, that the defend- 
ants-appellants are nearer reversioners to 
Bindhachal Rai than the plaintiff, who at 
the utmost, being a sister’s son, is a bandhu. 
In regard to the argument that the mother 
did more than acknowledge the rights of the 
appellants as reversioners, this is entirely a 
new case which has been put before the 
Court for the first time on this appeal. The 
plaint, the pleadings in the lower Courts as 
well as the judgments of the lower Courts 
show clearly how the compromise was read 
by the parties in those Courts. We have 
nothing before us to show what were the 
pleadings and the issues in the suit which was 
originally brought by the defendants-appel- 
lants against Musammat Rajwanti Kunwar. 
We have before us only the compromise that 
the defendant should remain in possession in 
lien of maintenance during her life-time, 
and that after her death the then plaintiffs 
would get the property as heirs and owners 
after Bindhachal Rai. In our opinion the 
plaintiff has no right whatever to put forward 
at this late stage a new case. As the case 
stood in the lower Court, the plaintiff claimed 
to be a nearer reversioner than the defendants 
and on that ground sought a declaration that 


-the compromise was not binding as against 
‘him. 


As has .been shown above, he isa 
remote reversioner, and the defendant. appel- 
lants on his ‘(plaintiff’s) own showing are 
nearer heirs to the estate of Bindhachal Rai. 
The compromise does nothing more than 


acknowledge the right of the mother Raj- 


wanti Kunwar to remain in possession for 
her life-time and the right of the defendants- 
appellants to enter into the estate on her 
death if they are then alive. In our opinion 
the plaintiff has no cause of action whatso- 
ever for the present suit. 

We allow the appeal and set aside the 
decree of the lower Courts. Thesuit will 
in all Courts 
including in this Court fees on the higher 
scale. 


Appeal allowed. 
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RAM AUTAR SAHU V. GULAB OHAUDHRI. 
- ALLAHABAD HIGH COURT. 
Saoonp Cryin Avera No. 841 or 1909. 
May 24,1910. 
Prasat: Mr, kt Karani Hasain. 
RAM AUTAR SAHU— PLANTIER — 
- APPSLLANT 
x UErsue 
' GULAB OHAUDHRI AND ANOTHER—- 
" DERFBNDANTS——RESPONDENTS. 


Limilation Act (IX of 1908), s. 3L (2)—Suit with- 


drawn not on the ground of limitation—Otvil Procedure 
Oode (Act XIV of 1882), 98. 873, 374—Law as to with- 
drawal of suita before Act IX of 1908. 

The law as to withdrawal of suits, before the coming 
into force of the new Limitation Act, IA of 1908, was 
that 


matter of right, such a withdrawal stand- 
ing in no need of permission from the 
= Oourt, and 
(b) he could withdraw the suit, on the grounds 
' gpecifiedin section 373- of the Code of Civil 
Procedure, 1882, with permission to bring a 
fresh gaat. 

If the withdrawal was under (a) a second suit on 
the same cause of action was barred; but if it was 
under (b) a second suit could lie under section 374 of 
the Code subject to the law of Limitation. 

Section 81 of Act IX ‘of 1908 doesin no way touch 
the provisions of sections 873 and 374 of the Code of 
Civil Procedure, 1833, It only deals with withdrawals 
other than those under section 873 and enacts that 
a claim withdrawn on the groand of 12 years’ rale of 
limitation may be restored. 

: Second appaal from the decision of the 
District Judge of Gorakhpur, dated the 14th 
of June, 1909. 

Mr. Iswar Saran, for the ‘Appellant 

Mr. Sarat Chandra Ohaudhri, for the Re- 
spondents. 

Judgm ent.—The suit ont of which this 
appsal arose was for sale upon a mortgage 
dated the 10th of October 1894. The suit 
was instituted on the 6th of August 1907. 
The main plea in defence was that the debt 
had been paid off in part. The Conrt of 
first instance repelled the plea and decreed 
the suit onthe 4th of December 1908. On 
_ appeal the lower appellate Conrt agreed with 

the learned Munsif that there had been no 
payment, but came to the conclusion that the 
snit was barred by limitation. The learned 
District J udge í in his judgment remarks as 
follows: — The suit is beyond timè unless it 
is exempted under section $1 of the new Limit- 
ation Act. Atthe time it was filed originally 
twelve years had elapsed and ihe suit was 
withdrawn. But to bring the -case under 
section 81 it must have been withdrawn on 
‘thet account. Now this suit was withdrawn 
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(a) a plaintiff could withdraw the suit ‘os a’ 
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because tartib was defective. Tarhd is perhaps 
best rendered as the frame of the-suit. It 
has nothing to-do with limitation. It ig 
stated »3 appellant and not denied by respond- 
ent that the defect was the omission of the 
names of Kober Ahir. 
that he acted for his kinsman Kober and 
that Kober paid the cattle. Plaintiff did 
not sue Kober either in the original suit: or 
in the suit as revised, but-it is nevertheless 
quite probable that his reason for withdraw- 
ing was that he intended then to include 
Kober. Any how it is clear that the suit was 
not withdrawn on account of limitation, and 
section 31 does not apply. I, therefore, allow 
the appeal and dismiss the suit as barred by 
limitation with costs.” The plaintiff has pre- 
ferred a second appeal to this Court, and 


the plea taken is that the lower appellate . 


Court 1s in error in holding that the suit is bar- 
red by limitation. The law, as understood 
in these provinces prior to the ruling of their 
Lordships of the Privy Councilin Vasudeva 
Mudaliar v. Srinivasa Pillai(1), was thatthe 
limitation for s suit for sale upon a simple 
mortgage was 60 years.. That ruling, how- ` 
ever, laid down that such a suit was governed 
by 12 yesrs’ limitation under article 132, 

Schedule llof the Indian Limitation Act. The, 
plaintiff in the present case, in consequence of 
the above ruling of their Lordships of the 
“Privy Council, was advised by his pleader to 
withdraw his suit. On the 9th of September 
1907, he made an application in the following 


terms:—There is a defect inthe frame of the ` 


guit (tartib-i-arzi nalish), in consequence of 
which defect there is a chance that his claim 
may fail. He, therefore, under the provisions 


.of section 373, Civil Procedure Code, prays 
that his suit may be dismissed (Kharij kia ` 


jawe) with permission to bring a fresh suit. 
The Court of first instance on the 9th of 
September 1907, allowed the suit to be with- 
drawn with liberty to bring a fresh suit. | 
The new Limitation Act was passed on the 


-7th of August 1£08. Section 31 of that Act 


came into force at once, and the rest of the 
Act was to come ‘into force on the first of 
‘January 1909. After the passing of the new 
Limitation Act. the plaintiff, on the 21st of. 
September 1908, applied that under sedation 
3l of the new Limitation Act his suit might 


(1) 80 M. 426 (P.O); 17 M. L. J. 444; 11 0. W.N. 


- 1065 ; 4 A. L. J.-625;60 L. J. 256; i2 M.D. T. 383; 


9 Bom. L. R. 1104, 


Defendant’s case was-. 


+ 
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“be restored to its original number, and the 
following order was passed on it: “The oase 
was withdrawn under section 373 with per- 
mission to bring a fresh suit. Under’ Act IK 


of 1908, section 31, the suit is restored to its ” 
original number, and 2nd April 1909 is fixed. 


for the final hearing.” No exception to this 
order ~was taken by the defendants. The 
learned Vakil for the appellant with reference 
to the above facts argues that as the suit was 
withdrawn under the provisions of section 
878 after the ruling of their Lordships of the 
Privy Council dated the 22nd July 1907 and 
prior to the passing of the new Act of Limit- 


ation, his client. was entitled tothe benefit of- 


section Bl of the new Act. In answér to this 
the contention of the learned Vakil for the 
respondents is that in order to entitle the 
appellant tothe benefit of section 81 of the 
new Limitation Act, the suit ought fo have 
been withdrawn on the ground that 12 years’ 
rule of limitation applied to his claim, and 
that as the suit was withdrawn. not on the 
ground of lhmitation but on the ground of a 
formal defect, section 31 of the new Limit- 
ation Aet has no application to the case. He 
further submits thaton the findings arrived 
‘at by the, lower appellate Court that one 
Kober who was a necessary party was not 
made & ‘party to the suit, the decree of the 
’ lower appellate Court could be supported on 
the ground of section 85 ofthe Transfer of 


Property Act. “In my opinion there is no ` 


force in the last contention inasmuch as 


the suit has been dismissed by the lower. 


appellate Court on the ground .of limitation 
and noton the ground of want of necessary 


. parties under section 8a ofthe Transferof Pro- 


perty Aot. The first contention that in order 
to entitle the appellant tothe benefit of sec- 
tion 31 of the new Limitation Act the suit 
ought to have been withdrawn on the ground 
of 12 years’ limitation and not on the grounds 
of formal defect is, in my opinion, well founded. 

. The law. before coming into force of the 
` new Limitation Act was that (a) a plaintiff 
could withdraw the suit as a matter of right, 
such a withdrawal standing in no need of 
permission from the Court and (b) that he 
could .withdraw the suit on the grounds 
specified in section 373, Civil Procedure 
Code, with permission to bring a fresh 
suit. Ifthe withdrawal was under (a), a 
second suit on the same: cause of action 


Was barred; 


but if the withdrawal was’ 


under (b), a. second suit was not barred 


though under section 374, Code of Civil Pro- 


cedures, it was subjectto the law of Limitation. 

Section 81 of the new Limitation Act does 
in no way touch the provisions of sections 373 
and 374 of the old Code of Civil Procedure. 
It only deuls with withdrawals other than 
those under section 373, and enacts that a 
claim withdrawn on the. ground of 12 years’ 
rule of limitation may be restored on an 
application in writing to the Court by which 
the claim was dismissed or in which it was 
withdrawn. 

The case before me is undoubtedly a hard 
one, but the letter of the law forces me to 
hold with reference to the facta of the case 
that the suit is barred by limitation inas- 
much as the withdrawal was under the pro- 
visions.of section 373, which are inno way 
affected by section 31 of the new Limitation 
Act. I, therefore, dismiss the appeal with 
costs. ` > i ; 
: Appeal dismissed. 





(3.0. 7 M. L. T. 850) 
MADRAS HIGH COURT. 
SECOND Civit APPRAT No. 561 or 1908. 
April 1, 1910. / 

Present:—Sir Ralph Benson, Judge and 

Mr. Justice Krishnasami Aiyer. 
GANDRAPU SINAYYA— PLAINTIpE— 

APPELLANT 
VOTEUS 


` KOPPINENI VENKATARATNAM AND 


OTHERS— DEFENDANTS — RESPONDENTS. 
Iandlord and tenant—Tenancy—Notice to quit— 


‘Right to eject, 


A landlord has a right to eject, after dne notice to 
quit has been given by him to the tenant.. 
Venkatacharlu v. Kondappa, 15 M. 95, distinguished, 


Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in 
Appeal Suit No. 640f 1907, presented against 
the decree of the Court of the District Munsif 


of Gudivada, in Original Suit No. 319 of 1905. 


Judgment.—The commencement of 


_Abbanna’s tenancy is found and also payment, 


of rent for a number of years by him and 
successors. The District Judge has not.found 
occupancy right. The tenancy must be 
presumed to be one from year to year. The 
plaintiff alleges due notice to quit. Far from 
denying it in the written statement, the 
defendant admits notice. In Venkatacharly: v, 


~ 


"this case 
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Kondappa (1), notice to quit was not found. 
The plaintiff is entitled to eject. We reverse 
the decree of the District Judge and restore 
that of the Munsif with costs ‘here and in 
the lower appellate Court. 


‘i Decree reversed. 
1) 15 M 95. : 





(8, c^ M. L. T. 850.) |, 
MADRAS HIGH COURT. 
Civit Revision No. 100 or 1909. 
March 1, 1910. 

Present: —Mr, Justice Miller. 
‘VENKATAUDRI APPA ROW BAHADUR 
GARU BEING MINOR BY THR AGENT TO THR 
Court or Warps, Tas COLLEOTOR or Kista 

| ——PLAINTIFB—P gTITLONER 


versus 
PAMIDIPARTI VENKATA RATTAM— 
DEFENDANT-——RESPONDENT. ° 

Small Cause Kint —Suit for jarib rent—Jurisdiction 
nom Practice. 

A guit for juri rent is cognizable by a Small Cause 
Court. ` 

Where the Court has no jurisdiction, the proper pro- 
cedure is to return the plaint and not to dismiss the 
suit. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree, dated 16th September 1908, of the 
District Munif’s Court of Bezwada, in Small 
Cause Suit No. 7ol of 1908. 

Judgement.—It seems to me that 
is not within the decision in 
Kumara Venkatachelia Reddiar v. Narayana 
Reddy (1). Tho defendant here does not 
say that the rate charged is one to which 
he has never agreed. He says that as -he 
“did not grow jarib crop be should not be 
-charged jarib rate. That contention, it seems 
to me, involves an admission. that jarr rate 
is the correct rate where’ jab crop 18 grown. 
He says also, no doubt, that his land is not 


-suitable for jamb crops but that does not 


amount to a denial of a contract to pay jarib 
rate for jarib crop. The suit seems to be 
cognizable by a Court of Small Causes. - 
Even if it were not, the District Munsf 
should have returned the plaint and not dis- 
missed the suit. 
As I think the Small Cause Court was com- 


‘petent to try the suit, I reverse and remand 
‘for disposal according to law. 


© (1) 4M. HO. R. 893. 


The costs will abide the event. 
Case remanded. 


ha) 
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MAHRAJI V. DWARKA., 

ALLAHABAD HIGH COURT. 
Saconp OIVIL APPEAL No. 880 or 1969. 

May 11, 1910. 

Present:—-Mr. Justice Banerji. 

Musammat MAH RAJI— Prarxtirr— 
APPELLANT 
versus 


DWARKA AND OTHERS—D&EFENDANTS— 


RESPONDENTS. 
Pre-emptiow—Wajib-ul-arz—“Hissadar karibi”? means 
NEANS 87% JOALE. j 
Where a Wajib-u-lars gave to a Hissadar karibi a 
superior right of pre-emption to anyother /hissadar 


in the villigo Held, that the words, ‘hissadar kariby’ 


Meant neal ness im space. 


Second appeal from the decision of the 
District Judge of Gorakhpore, dated the 23th 
June 1909. 


Mr. Girdhari Lal Agarwala, for tha Ap- 
pellant. 


Mr. Durga Churn Banerji, for the Respond- 
ents. 

Judgment.—tThis is the plaintiff's 
appealin a suit for pre-emption. The property 
in two villages, Deoria 
Ganga and Siara Santha. Thera is -no con- 
troversy in this appeal in regard to the pro- 
perty first mentioned. As regards the other’ 
property, namely, the share in Siafa Santha, 
the purchasers are Dwarka Singh and Mohan 
Singh. It has been found that Nandan the 
third purchaser has not purchased the share 
in that village. It has further been found 
that the two vendees of that village and the 
plaintiff are co-sharers of the vendor in the 
same khata. The plaintiff asserts that she had 
priority of right because she is related to the 
vendor, the vendor being the elder brother of ` 
her husband. Under the wajrb-ul-arz, a his- 
sadar karibt has a right of pre-emption superior 
to that of any other Azssadar in the village. 
The question is whether the words “Arssadar 
kambi” mean nearness in blood or nearness in 
share. The Courts below have held that they ` 
mean nearness in space and I think that this 
view is correct, The words Atesadar karibi” 
have been used in the wajtb-ul-arz, as distin- 
guishing that class of co-sharers from other 
co-sharers in the village and clearly mean co- 
sharers who are near as regards the share 
sold. There is nothing to indicate that blood 
relationship was intended. In this view the 
plaintiff has no priority of right over the 
vendees as regards the sharein Siara Santha 


and her suit has been rightly dismissed in 


2 
+ 
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respect ofthat share. I accordingly dismiss 
the appeal with costs. 
: a Appeal dismissed, ` 





ALLAHABAD HIGH COURT. 
Crvit Revision No. 24 or 1910. 
p May 24, 1910. 
-  Present:—Mr. Justice Banerji. 
'- Musammat CHHANGIA—AppPLICANT 
i f cersus 


JOTI PERSHAD—Opposire Party. | 

Civil Procedure Code (Act Y of 1908), O. XXXIIT, R, 
5— Application to sue in forma. pauperis-—Repection on 
ground that litigation would end in failure. 

A Court cannot refuse an application for leave 
to sue in forma pauperis on the ground that the liti- 
gation would very likely end in failure. 

Faw Mohammad Khan v. Aximunnissa, A.W. N. 
(1893) 218, followed. ‘ = 


Revision against the order of the Subordi- 
nate Judge of Meerut, dated the 11th of 
January 1909. 
` Mr. Balram Ohandra Mukerji, for the Ap- 
plicant. - < 

Mr. Surendro Nath Sen, for the Opposite 
Party. . 

- Judgment. —This is an application 
for revision of an order of the Court below 
refusing ‘to grant leave to the appli- 
cant to sue in forma pauperis. The Court 
refused her application for leave not on the 
ground that she was not & pauper or 
on any of the grounds mentioned in 
Order XXXIII, Rule 5, but on the ground 
that the litigation would very likely 
end in failure. This is nots ground” 
upon which the Court conld refuse an applica- 
for leave to sue in forma pauperis. Thig was 


heldin Fate Mohammad Khan v. Asizunniea (1). ` 


The Court below in refusing the application 
has acted illegally. Jaccordingly allow thé 
application, set aside the order of the Court 
below and send back the case to that Court 
with directions to dispose of it in accordance 
with law. Thecosts in this case -will follow 
the event. . 


Case remanded, 
(1) A. W. N. (1808) 218. i 
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ALI AHMAD V. SAID-UN-RI6A BIBI. 
ALLAHABAD HIGH COURT. 
Letrres Patent Appear No. 49 or 1909. 
. . May 17, 1910. 
Present:——Sir Jobn Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
_ Syed ALI AHMAD—Deranpaxt— 
~ i APPELLANT 
VETSUS 
Musammai SAID-UN-NISA BIBI— 


PLAINTIFF —RESPONDENT. 

Agra Tenancy Act (II of 1901), 8. 231— Shall pre- 
sume’ —Recorded co-sharer—Presumption rebuttable 
—Revenie Court—Question of title—Jusisdiction. 

The fact that the:plaintiff isa recorded co-sharer 
does not itself preclude the Revenue Court from trying 
the question of title. The presamptiqu which arises 
from the plaintiffs being a recorded proprietor, is a 
rebuttable presumption. 


Bachan Singh v. Karan Singh, 30 A. 447; A.W. N. 
(1908) 186; 5 A. L. J. 495, overruled. 


_ Letters Patent Appeal from the decision 
of Mr. Justice Richards, dated the 16th 
April, 1909, in S. A. No. 322 of 1909. 

Facts.—This was an appeal by the 
defendant arising out of a suit for profit, 
the plaintiff claiming as a recorded co-sharer. 
The plaintiff claimed his title to the property 
as donee from a certain person. The defence 
was that the plaintiff had no title to the pro- 
perty, as the deed of gift set up by the plain- 
tiff was not valid either in law or in fact. 
The suit was decreed by the Assistant Col- 
lector; and the District Judge on appeal 
affirmed the decision on the ground that the 
plaintiff being a recorded co-sharer, the 
Revenue Court was bound by the entry in 
the Revenue record to decree the claim and 
was precluded from trying the question of 
title. On the defendant’s preferring a second 
appeal, Richards, J., dismissed it under Order 
XLI, Rule 11; of the Code of Civil Procedure. 
The defendant presented an appeal under 
section 10 of the Letters Patent. 

Mr. Surendro Nath Sen (with him Mr. Rah- 
mutullah), for the Appellant. 

Dr. Tes Bahadur Sapru, for the Respond- 
ent. 

Judgment.—In view of the judgment 
delivered on the 16th of May in Appeal No. 
159 of 1909 under the Letters Patent Waris 
Ali Khanv. Parsotam Narain (1), itis admitted 
that this. appeal must succeed. We accord- 
ingly allow this appeal, set aside the decree 
of the learned Judge of this Court as also the 
decrees of both the lower Courts and inas- 


much as these decrees are based on the rula 
(1) 6 Ind. Cas. 609. 


A nae 
` 104 


EAM BARAR ©. DALIP SINGH. 


ing in Bechan Singh v. Karan Singh 2) 
and a Fall. Bench of this Court has overruled 
that decision, we direct that the case, which 


. has been decided upon @ preliminary point, 


$ 


be sent back to the Court of first instance 

through the lower appellate Court with a direc- 

tion that it be re-listed in the file of pending 

suits and be disposed of according to law. 

Costs here and hitherto will abide the event. 
~ Oase remanded. 

_ (2)-30 A. 447; A, W. N. (1909) 186; 5 A. L. J. 495. 
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ALLAHABAD HIGH COURT. - 
Sacoxo Cryin APPrAL No. 639 or 1909. 
May 12, 1910. 
Pr ee MEN Mr J kie Karamat Husain. 
RAM SARAN ‘anv ANOTHNSR— DEPENDANTS-— 
- APPELLANTS 
Tersus ` 
DALIP SINGH—P.aintire—ResPon dent. 

Civil Procedure Oode (Act XIV of 1882), s. 586— 
Provincial Small Cause Courts Act (IX of 1887), Beh. II, 
ast, 15-—-Small Cause suit—Zarpeshgi lease—~Cove- 
mant thal the leases would recover money in case of failure 
to deliver possession—-Possession not given——Suit for 
recovery of money not one for apectfic performance. 
~ A sarpeshgi lease contained a provision towards the 
end of it that “if the lessee does not get possession of 
the land, he will be entitled torecover possession by 
suit or to recover the money advanced with interest at 
the rate of Rs. 1-6 per mensem personally from the 
executants and from their property of every descrip- 
tion.” Possession was not delivered. The lessee sued 
to recoyer the money which was less than: Rs. 500: 
Held, that the suit could not be held to be a suit for 

eoifio performance, and that the suit being a Small 
ri "suit, no second -appeal lay in the cage, 
. Second appeal from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated 5th April 1909. l 

Mr. Haribans Sahat, for the Appellant. 
’ Mr. Govind Prashad, fot the Respondent. 

Judgment.—tThe facts of the case 
are that on the 18th of July 1902, the defend- 
ants executed a sarpeshgt lease in respect of 
their sir land in favour of the plaintiff for 14 
years from 1810 to 1823 F. in lieu of Ra, 300, 
with a statement at the end of the lease 


-to the effect that “If the lessee does not get 


possession of the land, he will be entitled to 
recover possession by suit or to. recover the 
money advanced with interest at the rate of 
Re. 1-6 per mensem, personally from the 


, executants and from their property of every 


description.” The deferdants failed to deliver 
possession of the str to the plaintiff, who 
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instituted the suit, out of which this appeal 
has arisen, for the recovery of principal and 
interest. The relief claimed by him was © (a) 


Rs. 300, the amount of principal, 
‘aud Rs. 188 0-9,. the. amount of in- 
terest, in all, Rs. 488-0-9, with in- 


terest -pendente -lste - and - future- -interest 
and costs of the suit, with interest up to 


‘the date of the realisation, may be awarded~ 


against the defendants.” The Court of first 
instance dismissed the claim, and the lower < 
appellate Court reversed that decree. In ite 
judgment it says: ‘The plaintiff, however, doek Š 
not sue for possession but wants to take 
acvantage of the other alternative ‘given to 
him by the deed to recover his mortgage 
money with interest.” The defendants have- 
preferred this second appeal. At the hearing, 
a preliminary objection.is taken that the 
suit being of the nature cognizable’-by Courts 
of Small Causes, and the amount of the sab- ` 
ject-matter being less than Ra.-500, no second 
appeal lies, vide section 586 of Act XIV of 
1882. The learned Vakil for the appellants, 
however, argues that the suit ‘is one for the 
specific performance of a contract’ and ig: 
exempted by art. 15, second Schedule, of Act 
IX of 1887, from the cognizance of a Court 
of Small Causes. The clause at the end of the 
deed set ont above can, in my opinion, in no 
way be treated as a covenant by the mort- 
gagor to pay the mortgage money to the 
mortgages. That being so, the suit for. the 
recovery of the principal and interest at the 


‘rate specified is an ordinary suit for money 


and not 8 suit for specific performance. .The 
preliminary objection, therefore, prevails in- 
cluding in.this Court fees on the higher 
je 

- Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Ssoonp CIVIL Appsat No. 814 oF 1909. 
April 26, 1910. 

Present:—-Mr. Justice Griffin. 
BANDHU AHIR-—PLAINTIPE— APPELLANT 
versus 
BISHESHAR RAI AND orHers—Desrenpants 


—~ RESPONDENTS. 
Pre-emption—Wajib-ul-ars—-Variation —Oustom or 
contract—Iqrarnama— Entry not clear —Pres umptron as 
to custom, 


d 


Vol. VI} 


JAIGOPAL SINGH t, RAM TAHAL, 


Where an entry in a Wajib-ul-ars indicates neither 
custom nor contract, the presumption is that it records 
a onstom. 

Majidan Bibi | v. Sheikh Hayatan, A.. W. N. (1897), 
3, referred to. 

The mere use of the word “Igrarnama” does not 
point to the conclusion that the parties intended that 
all the entries in the Wajib-ul- arg should be mere 
evidence of a contrach . 

A shght varistion in the terms of the pre- Snova 
clauses of the two successive Wajtb-ul-arzea, does not 
reuder the entries in the documents evidence of 2 


vi- con 
ot) Hublal Tiwari-v. Ganga Sahat, 6 Ind. Oas. 151; 


SOE À. L. J. 519, followed. 

Second appeal from the dorien of the 
District Judge of Gorakhpur, dated 3rd May 
1909. 

“Mr. Iswar Saran, for the Appellant. 

Mr. Mohan Lal Sandal, for the Respond- 


w 


~ ent. 


Judgment.—This appeal arises out 
of a suit for pre-emption. The question raised 
in it is whether the entry in the wagjtb-ul-arz 
relied on as proof of a custom is evidence of 
a custom or of a contract. Both the Courts 
below have held that the entry in this 
wajrb-ul-ars of 1860 is evidence of a contract 
and on this ground dismissedthe suit. It is 
admitted that the entry relating to pre-emp- 
tion in the wajtb-ul-ara of -1860 is colourless, 
4. e., it might be read equally as a memo- 
randum of contract or as a record of custom. 
This being the case, it would be necessary 
to hold, following the ruling in Magrdan Bilt 
v. Sheikh Hayatan (1), that the wajtb-ul-arz 
should ‘be understood as the record of custom. 
The reason why the Courts below have held 
otherwise. is that there is on the record a 
wajib ul-ars of the year 1833, and it is said 
that the entry in that wajib- ubär relating to 
pre-emption is clearly record not of a custom 
but of a contract. The reason for this con- 

-olugion arrived at by the Court below is that 
the preamble of the wajtb-ul-ars indicates that 
the conditions subscribed to by the co-sharers 
were conditions of.a .contract and a further 
reason for that conclusion ‘is that’ there is a 
certain variation as to the conditions of the 
pre-emption between the wajib-ul-arz of 1838 
and that of 1860.- It would be easy to lay too 
much stress on the particular words used by 
_ ‘the framers of the wajtb-ul-arz, in my opinion, 
the mere use of the word tgrarnama does not 
point to the conclusion that the parties 


intended that all the entriesin the wajib-ul-ars.. 


“should be mere evidence of a contract. There 
(1) A. W, N. (1897) 8, 


ae 


INDIAN CASES, 


705 


„is no doubt a certain variation, if it can be 


called so, between the entries in the two 
t0ajtb-ul-arzes. In the sagtb-ul-arz of 1833 it is 
stated thatthe shartk-daran-t-deh shall have 
a right of pre-emption. In the wajtb-ul-arz of 
1860 the several categories were set out in 
detail and certain co-sharers were given pre- 
ferential rights over other co-sharers. A simi- 
lar question was considered by this Court in 
Hublal Tiwari v. Ganga Sahai (2). In this 
case, the wagtb-ul-arz of 1833 records a custom 
in general terms while the wajth-ul-arz of 1860 
sets out thesame custom in greater detail. 
In this view of the case, I am of opinion that 


the Courts below were wrong in holding that. 


the custom of pre-emption does not exist in 
the village to which the parties belong. I 
allow this appeal, set aside the decrees of the 


-Courts below, and’ remand the case to the 


first Court through the lower appellate Court 
with directions to re-admit it to its original 
number in the Register and dispose of it 
according to law. Costs will be costs in the 
Cause, 

4 Appeal allowed : Case remanded, 


(2) 6 Ind. Cas. 161; 7 A. L. J. 619. 


~ 





ALLAKABAD HIGH COURT. 
Seconp Crvm Arrea No. 822 or 1909. 
May 16, 1910. 

Present:—Mr. Justice Banerji. 
‘JAIGOPAL SINGH AND OTHERS— 

Devan pANTs—~A BPHLLANTS 
| VET SUS 
RAM TAHAL-—P atntirF AND OTHERS— 
DEFENDANTA— RESPONDENTS. - 

Mortgage—Occupancy- -holding—Relinquishment of 
holding by mortgagor sn favour of Zamindar—Mortgage 
not affected. 

A mortgagor of an ocoupancy-holding is not compe- 
tent to relinquish the holding so as to impair the 
security given by him to the mortgagee and “in 
fact to destroy it. 

Sham Das v. Batul Bibi, 24 A. 688; A! W. N. (1903) 
151; Badri Prasad v. Sheodshan, 18 A. 354 re- 
ferred to. 

Second -appeal frou the decision ‘of the 
Subordinate’ Judge of Allahabad, dated the 
22nd May 1909. 

Mr. B. H. O'Conor (with him Mr. Jang 
Bahadur), for the Appellants. 

Mr. Nawal Kishore, for the Respondents. 

Judgment.—tThis ‘appeal arises ont 
of dsnit brought by the plaintiff-respondent 


+ 


4 
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Ram Tahal for a declaration that a relin-+ 
quishment of their holding made by the sons 


. and brothers of Bhagwan Singh in favour of 


the zamindar, the third defendant, is void and 


- ineffectual in so far as it relates to the lands 


mortgaged to the plaintiff by Bhagwan Singh. 
It: appears that on the 20th of February 
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1897, Bhagwan Singh mortgaged to the plain- | 


tiff 11 bighas 11 biswas out of his occupancy 
holding consisting of 23 bighas, 15 brswas. 
Under this mortgage the plaintiff was put in 
possession of the mortgaged land but .after 
Bhagwan Singh’s death his sons and brothers 


‘relinquished the Holding in favour of the 


zamandar. The plaintiff; therefore, brought 
the suit, ont of which this appeal has arisen, 
for a declaration that the relinquishment 
was fraudulent and not binding on him. 
The Court of first instance decreed the 
claim and this decree has been affirmed by 


. the lower nppellate Court. The learned Judge 
* of the lower 


appellate Court came ‘to’ the 
conclusion that- Bhagwan’ Singh and his 
brother Beni Singh ‘mortgaged their in- 
terests in the holding separately to different 
mortgagees, that under these mortgages the 


` mortgagees were in possession and for facility 


of cultivation separately cultivated portions 
of the holding, that they separately. paid 
rents to the zemindar and that the zemindar 
accepted the mortgages and recognised the 
mortgagees. He has further held that after 
making the mortgage, the mortgagor was not 
competent to relinquish his holding and has 
accordingly affirmed the decree of the Court 
of first instance. 

In coming to his conclusion: he referred to 
certain styahas of the zamindar which in his 
opinion proved that the zamindar received 
rent separately from the different mortgagees. 
This appeal has been preferred by ‘the legal 
represéntatives of the third defendant, zarin- 
“dar, who died during the pendency of the 
snit. The first contention raised on behalf of 
` the appellants is that the learned Snb- 
ordinate Judge was wrong in referring to 
the siyahas which were not on the record. 


e What happened was. this. On the 8th of 


January 1909, the learned Subordinate 
Judge made an order directing further evi- 
dence to be produced before him and also for 
the production ofthe sstyahas of the zamindar 
_ from 1893 to 1906. - 

These styahas were produced on the date 
of the aha by the pleader for the gamin- 


~ 
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dar defendant and were looked at and treated’: 


as evidence-in the case but through an over- 


sight the pleader, instead of leaving the- 


siyahas in Court with a view to their being - 


placed on the record, took them away. This 


was discovered after the decision of the appeal | 


and thereupon the learned Sabordinate Judge’ 
ordered them to be -produced and caused 
extracts from ‘them to be placed on the 
record. These facts show that in referring to 
the styahas in his judgment, the learned, 
Subordinate Judge did not refer to evidence 
which was not onthe retord but which asa 
matter of fact had been produced “before hint 
during the hearing of the appeal. There is, 

therefore, no forces in the contention that thé 
Court acted on evidence which was not on 
record and which was not beforei t. 
next urged that the learned Subordinate 


‘Judge ought ‘to have found whether the 


relinguishment of their holding by the sons 


of Bhagwan Singh, the mortgagor,’ was or‘ 


was not frandulent.” ‘I think it is immaterial 


whether the relinquishment was or was not’ 
made in fraud of the plaintiff. It’ has been 


held that a mortgagor is not competent: to 
relinquish his holding so as to impair the 


security given .by him to the mortgagee and. | 


in fact to destroy it. This was held on the 
principle that no one shall derogate from his 
own grant. I may refer fo the cases of Sham 


` Das v. Batul Bibi (1) and of Badri Prasad v. 


Sheodihan (2). The next contention on 
behalf of. the appellants is that this snit 
offends against the provisions of the second 


paragraph of section 32 of the Agra Tenancy . 


Act. Iam unable to hold that this is so. 
The plaintiff does not ask for the division of 
the holding or of the rent payable for it. All 
that he’ claims is -that it be declared that 
the relinquishment of the holding made by 
the legal representatives of the mortgagor is 


void as against him. This would not necessari- ‘ 


ly lead to the division of the holding. The 


‘It ig 


Court below has found that although the - 
holding was originally the joint holding of ' 


Bhagwan Singh and his brother Beni Singh, 
they had separately dealt with it and separate- 
ly mortgaged their interests in. it and that 
these mortgages were recognised by the 
landlord who received rent - from the 
mortgagees. It has also found, as -I have 


stated above, that for facility of cultivation 


(1) 24 A. 638; A. W, N. (1902) 151, 
@) 18 A. 854, °° 
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the mortgagees bawa been cultivating different 


portions of the holding by mutual consent 
and this has met with the assent of 
semandar, 
effect a division of the, holding and the result 
of it would not necessarily lead to such a 
division. Section 32, therefore, is no bar to 
the.suit. The last contention on behalf of the 
appellants is that the plaintiff ig notin pos- 
session of the entire holding but only of a part 
ofit and that, therefore, having regard to 
section 42 of the Specific Relief Act, he cannot 
‘sue for a declaratory decree only. This con- 


tention.is without force.inasmuch as accord- ` 


-ing to the finding of the Court below all mort- 


gagees must be deemed to be in separate pos- _ 
session byznutual consent and their possession: 


of specific portions for facility of cultivation 
must be deemed to be the possession of all. 
The plaintiff cannot, therefore, be said to be 


out of possession of any portion of the pro- . 


perty mortgaged to him. For the above 
reasons, I hold that the decree of the Court 
below is right and dismiss the appeal with 
costs, including in thia Uourt fees on the 
higher’ scale. ~ 

Appeal dismissed 





ALLAHABAD ‘HIGH COURT. 

-© Orvn. Reviston No. 17 or 1910, 
May 24, 1910. 
Present:—Mr. Justice Banerji. 

_ Ohoudhry BALBHADAR SINGH— 
JUDGMENT-DEBTOR—APPLIGANT 
= wersus 
CHUNNI LAL SAHU AND ANOTHEB— 


DEORBH-HOLDHRS—-OPPOSITR Parry. 


Review—Order refusing to grant review —Revision 
— Amendment of decree. 


- No revision lies against an order refusing to grant l 


an application for reviow. 
An application for revision oan be made if the 


Oourt has refused to exercise its jurisdiction inthe `. 


matter of amendment of an order absolute so as to 
` bring it into conformity with the judgment. 
Revision against the order of the- Sub- 
ordinate Judge of Jaunpore,,. dated the llth 
of September, 1909: 
Mr. Surendra Nath Sen, for the Applicant. 


Mr. Ahmad Karim, for the Opposite Party. -- 


Judgment.—tThe opposite party ob- 
tained a decree’ against . 


Act. 


. 
` 


The -object of the’ suit is not co’ 


absolute, made on 18th August 1906, 


the -.applicant- 
under section 88 of the Transfer of Property . 


The derah was made absolute by an 


E 
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. order dated 18th August 1906. The appli- 


cant, who is the jadgment-debtor to the 
décree, applied to the Court below for amend- 
ment of the order absolute on the ground that 


it was not im conformity with the judgment. 
‘The-Court below having dismissed the appli- 


cation, the present application for revision 
has been filed. What the judgment-debtor 
really wanted was not to bring the order 
into 
conformity with any judgment, but to have 
it ‘amended on’ the ground that it did not 
comply with the terms of the compromise 
which was the basis of the decree under 
section 88, ‘There being no judgment, with 
which : the order of 18th May 1906 was at 
variance, the Court below was right in dis- 
missing the application. The Court below 
apparently treated the application as one for 
review of judgment. If the order complain- 
ed of is an order refusing to grant a review 
of the order absolute made on 18th August 
1906, the remedy is not an application for ` 
revision, Jf the order of the 18th August 
1906, is erroneous, the applicant’s remedy 
was also an appeal. He can only apply for 
revision if the Court has refused to exercise 
its jurisdiction in the matter of the amend- 
ment of the order absolute, so as to bring 


it into conformity with the judgment. As 


the order of 18th August 1906 is not at 
variance with any judgment, the application 
to the Court below was rightly dismissed 
and this application for revision must fail. I 
Hocordingly dismiss the application with costs. 
Application dismissed. 


ALLAHABAD HIGH COURT. 
_ SROOND Orvin Appmat No. 815 or 1908. 
May 14, 1910. 
Presenit:—Mr. Justice Banerji. 
Babu SHEO SINGH AND OTHERS — 
-Darenpants—APPELLANTS i 
` versus 
Babu BIRBAHADUR SINGH—Puaretiye 
» ——RASPONDENT, 
“Transfer of Property Act (IV of 1882), s 60—Agra 
Tenancy Act" (II of 1901), ss. 11,18, 20-—Pived-rate 


tenant-——Mortgage — Covenant that mortgages will re- 


_ matin always vn possession of property after redem ption— 
‘Clog on redemption. 


Section 18 of the Agra Tenancy Act, 1901, relates 
to the right of occupancy referred. to m section 11 of 


l ag Aot, and does not apply to the case of a tejant at 


~~ 
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- fixed rates whose interests are under section 20 herite 


_ payment of the principal, interest and costs, 


ay 


able and transferable. 

‘A stipulation in the mortgage | deed, by Shieh on 
the 
mortgagór is not to recover possession but is bound 
te allow the mortgagee to continne m possession 
apparently in perpetuity upon payment .of a fixed 
rent, prevents the mortgagor from’ getting the 
property unfettered, and is thus a clog on equity of 
redemption. 

Bradley v Carritt, (1803) A.C. 258; 88 L. 'T. 688 ; 
51 W. R. 626; 72b J K.B. 471, Mahcmed Muse v. 


Jintbhar Bhaguan, 9 B.°624, followed. Bimal Jati v. 


Biranja Kuar, 22 A. 288, distinguished. 
Second appeal from the decision of the 
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` District Judge. of Ghazipur, dated the 81st - 


May, 1909. . 
Mr. Hartbans Sahat, for the Apacs: 
Mr. -Muhammad Ishaq, for the Respondents. 
Judgment.—tThis appeal arises out of 


>a suit. for, redemption of a mortgage of a 


tenancy at fixed rates made by one Kandhaia- 


_ gir in 1880. The plaintiff obtained from: him- 


& perpetual lease of the. mortgage property - 


in 1880, and in 1892, Kandhaiagir executed 
“in favour of the plaintiff a sale-deed of his 
ere to recelve-the’rent reserved by the 
Tease. It is by virtue of this transfer in his 
‘favour that the pe seoks to redecm the 
mortgage. 
The claim was naked on two grounds: 2 
l. that Kandhaiagir died without issue 


ana therefore, his tenancy came to an end 
. and that the plaintiff has no right or interest 


_ in the property which- would entitle him to 
- geek redemption, and T 


' 2. that, under the TER contained ın 


. the mortgage-deed executed by Kandhaiagir, 


the. defendants’ are entitled to continue” in 
possession of the mortgaged property on pay- 
ment of rent at-a rate mentioned in the 
mortgage-deed and that although the plaintiff 
may be entitled to redeem, he has no right to 
recover possession. 

~ Both pleas were ried = the Courts 
below which decreed the claim. The defend- 
ants have preferred this appeal and ‘the 
pleas put forward inthe lower Courts have 
been repeated in this Court. “i 


. -~_ I have, therefore, to -determine two, ques~ : 
° tions (4) whether the plaintiff. has a right 


to redeem-and (2) whether the condition in 
the mortgage-deed, on which the defendants 
rely; is a fetter on the right of redemption 
and.is, therefore; void. 

As regards the first point, it is admitted 
the plaintiff obtained a perpetual léase of the 
tenancy at fixed rates held by Andha Akan; 


~ 


force. 


~ 
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As the interests of Kandhaiagir were under 


the provisions of section 9 of Act XII of 1881 


transferable, he, was competent to grant a - 


perpetual lease to the plaintiff. - “He subse-- 


quently assigned to the plaintiff the’ right to - 


receive the rent reserved by the lease.. He 
thus parted with all his interests in the ten- 
ancy- and the ‘plaintiff has become the ab- 
solute owner of -the tenanoy. In fact his 
statement is that his name is ` recorded 
inthe Revenue papers as tenant. at fixéd 
rates of the land in question and this state- . 
ment ‘is not traversed. The plaintiff is, there- 
fore, entitled to sue for redemption. -The 


learned Vakil for the appellant relies on` . 


section 18 of the Agra Tenancy “Act and con- 
tends that under that section the right of. 
occupancy 18 extinguished when the tenant 
dies leaving. no heir entitled to inherit the“ 
right. He argues that as-a tenant at fixed | 
rates has also aright of oceupancy, ‘the right, 
which Kandhaiagir had, became extinct on. 


his death, -he having left no heirs. . Ib seems ` 


to me that section 18 relates to the right of 


Act and does not apply to the case of a tenant 
at fixed rates whose interests are under Bec- 


_ tion 20 of the Act heritable. and transfer- “ 
“The first plea 15, therefore, without - 


able. 


The main Ng in this Hae relates to 


the question whether the stipulation in tha ' 


mortgage-deed, “to which I have referred 
above, is & clog or fetter, on ane equity of re- 
demption, Kg 


‘occupancy referred to in séction 11] of the ` ` 


” 


“By section 60 of the Maneier of Popas g 


' Act-a mortgagor may, on payment of the ‘ 


mortgage-money, require the mortgagee, 
where he is in possession of the mortgaged 
property, to deliver ‘back possession thereof, 
and a decree for redemption under section 92 - 
of the Act ik & decree which direots the mort- 
gages upon payment by the mortgagor of the 


--amount of mortgage- -money to put the mort- 


te 


gagor in possession of thé mortgaged property. 
Itis clear, therefore, that under the provisions 


of the Transfer of Property Act; a mortgagor ` 


is entitled upon payment of the mortgage- 
money to be put back into possession of the 
mortgaged property of which the mortgagee 


was in possession. 
mortgage- deed which deprives him of this 


right must be detmed to be a fetter on the h 
- right of redemption. 


The latest case cn the 


Any condition in the - 


” 
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| qnestion is that of Bradley v. Oarritt (1), 
` and the principle of that ruling clearly ap- 
plies to this case. The principle, as stated by 
Lord Davey in his judgment, is this:— On 
payment of the principal, interest and_costs 
together with any bonus or anything in the 
nature of a bonus, which has been properly 
stipulated for and has ‘become payable, the 
mortgage contract comes to an end and tke 
mortgagor is entitled to get his property 
bicx unalterad in character, condition and 
incidents and is lenceforth relieved from 
the burden imposed upon him by the con- 
tract” (at page 266). Further on he ob- 
serves that a mortgagee cannot insist on 
retaining the benefit of a covenant in the- 
mortgage contract materially affecting the 
enjoyment of the mortgaged property 
‘after all principal, interests and costa 
and everything, which has becomes pay- 
able, before redemption, has been paid. 
Applying this principle to the present 
case, the stipulation in the mortgage-deed 
"by. which on payment of the principal, 
- interest and costs the mortgagor is not 
to recover possession but is bound to allow 
the mortgagee to continue in possession ap- 
parently in perpetuity upon payment of a 
fixed rent, prevents .the mortgagor from 
getting the property unfettered by any liabil- 
ity and is thug ‘a clog on his equity of re- 
demption. The question now before me was 
considered by the Bombay High Court in 


” 
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Mahomed Musev. Jijibhat Bhagwan (2). “In: 


that case the mortgage-deed provided that if 
' the mortgagor redeemed the land, the land 
should- remain in the hands of the mortgagee 
“he paying rent at Rs. 2 per bight. It was 

held that “such a condition; although it 
does not exclude the right of redemption, 
fetters it with the onerous obligation of ac- 
cepting the mortgagee as a perpetual tenant 


and ought not, therefore, to be enforced in a ` 


Court of equity.” That case is on all fours 
with this case and no authority has been 
cited to the contrary. The learned Vakil 
for the. appellant relies on Bimal Jat v. 
Biranja Kuar (3). That case is, in my opi- 
nioo, distinguishable. In that case there 
was no covenant fettering the right of re- 


demption but there wasa collateral covenant - 


giving the mortgagee a right of pre-emption 
(1) (1903) L. R.-A. O. 263 ; 88 L. T. 683; 51 W. B. 
8638; 72 L. J. K. B. 471. 
(2) 9 B. 624. 
(3) 23 A. 238. 
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in respect of the, mortgaved property in the 
event of the mortgagor selling the mortgaged 
property after redemption. It was held 
that such a covenant was not void. That is 
nob the case hera. I may, however, observe 
that the decision of the Court of appeal in 
Saniley v. Wilde (4), referred to in the case 
last mentioned, was overruled by the House 
of Lords in the casa of Bradley v. Oarritt (1), 
cited above. 

_For the above reasons, I am of opinion 
that the judgment of the lower Court is right 
and I see no reason to interfere with it. 

I accordingly dismiss the appeal with costs 
inclading fees on the higher scale. 
Appeal dismissed, 

(4) (1899) LD B.2 Ch, D. 474; 68 L. J. Ch. 681; 81 
L T. 893; 43 W. R. 9). ` 


ALLAHABAD HIGH COURT. 
Frast Orvin Aprea No. 124 or 1909. 
May 26, 1910. 

Present: Sir John Stanley, Kr., Chief 
Justice, and Mr. Justica Griffin. 
GOBIND PARPAN RAMANUJ DAS 
——DEFENDANT-— ÅPPELLANT 

Hi VErsus 
BALA SARAN AND ANOTHER—PLAINTIFES 
— RESPON DENTA. 

- Hindu Law—Religious endowment—Succession to the 
Gadi of a mahant—Custom—Hvidence—Burden of 
proof—Plaintiff should succeed on the strength of his 
own title—Pleadings—-Practice. i 

In determining the righi of succession to the pro- 
party left by the deceased head of a religious insti- 
tution, the only law to be observed is to be found in 
custom and practice which must be proved by 
evidence. The plaintiff, in order to succeed, must 
prove the custom of the math entitling him to 
recover the offica and the property appertaining to it. 
Genda Puriy. Ohata Puri,9 A. 1; 13 LA. 100, followed. 

The plaintiff sacceods upon the strength of his awn 
title rather than upon the weakness of the defendant. 


. First appeal from the decision of the 
Subordinate Judge of Banda, dated oth 
March. 1902. ` 

The Hon'ble Mr. Sunder Lal (with him 
the Hon’blo: Mr. M. M. Maluviaye), for the 
Appellant. 

The Hon’ble Mr. Moti Lal (with him 
Messrs. Guleart Lal and Benode Behary), for 
the Respondents. 

Judgment.—tThis appeal arises out 
of a suitfor possession of property appertain- 
ing to à certain temple at Nayagaon and for 
perpetual injunction against the defendant 
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No. 1 restraining him from interfering with 
plaintiff's possession of the property and his 


` performance of his duties as mahant of the. 


temple. Thetemple is situate at a place 
- called Nayagaon inthe territory of the jagir- 
dar of Paldeo and ib adjoins Chitrakot, a 
-.'famous place of’ Hindu pilgrimage in the 
Banda District. - To this templethere apper- 
tains another temple in: mauza Dhorahi also 
in the Banda District, aud considerable landed 
-property in the Banda District as well as in 
the adjoining Native States of Paldeo and 
Baraunda. Gobind Das, the last mahanét of 
the temple, died on the 17th of July, 1907. 
On his death a dispute arose as to succession 
tothe muhantship. The defendant Gobind 
Parpan Ramanuj Das, as itappears from the 
evidence, was installed as mahant by the 
leading mahants of _Chitrakot and he ob- 
tained a sanad confirming his appointment 
from the. chiefs of the -two Native States. 
His appointment was recognized by the 
Political Agent of Bundelkhand and he 
obtained . mutation of names in his 
favour in respect to the property appertain- 
ing to the templein the Banda District from 
“the Revenue Courts of that district. . The 
defendant, therefore. is the man in possession 
and it is for the plaintiff, who seeks to oust 
‘him, to show a better title. The title, on 
, which the plaintiff bases his’suit, is set out in 
paragraph 4 of the plaint which is to the 
following effect: “The Mahant Gobind Das 
died on the 17th of July, 1907, without 
making a Will, The plaintiff is the only 
disciple of ‘the said deceased muhkant and is 
:the grandson of the deceased’s brother. 
` The plaintiff is lawful heir and representative 
‘of the deceased mahant, and; as such repre- 
sentative, is entitled to bécome the owner 
and possessor of the whole of the property 
>-in suit left by the said mahant and also to 
‘become the owner, possessor and manager of 
-the temple of 8:1 Ram Kunwarji situate in 
Nayagaon.” The plaintiff is a youth of 15. 
-His guardian is Ram Parpan Ramanuj Das, 
who, it appears, is alsoa disciple of the deceas- 
, ed mahant. Upon the main issae in the case, 
Iriz., whether the plaintiff was the chela and 
‘grand-nephew of the deceased Mahant Gobind 
Das, andif so whether he was entitled to 
inherit his estate, the Court below has found 
“that the plaintif was proved to be the chela 
“and grand-nephew of the deceased mahantand 
‘thathe was appointed by mahents of his bradri 
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`- grand-nephew and disciple. 
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to succeed the deceased mahant and that it- 
followed, therefore, that he. was entitled to’ 
aucceed'to all the property left by Gobind . 
Das. 

The main contention on appeal to this 
Court is that on the evidence on the record. 
the Court below was not justified in coming 
to that finding. The plaintiff’s claim, as set 
ont in the fourth paragraph ofthe plaint, 18 ~ 
further developed in the evidence ,of the 
plaintiff's witnesses into a claim to succeed 
to the deceased mahant by right of a ,custom 
whereby the senior chela.of a deceased 
mahant is entitled as of right to succeed him. 
Several witnesses were examined on behalf of 


the plaintif. They deposed that the plaintiff 


was the senior chela of the deceased mahant 
and was alsorelated to him as agrand- nephew. 
The evidence as to the alleged custom is that 
of the following witnesses:—Bhagwat Das 
states: A successor to the gaddi is appointed 
by the mahants. <A jagir-holder or ruler of 
the estate cannot do'so. The Mahants cannot, 
contrary to the practice, appoint Junior dis- 
ciple as owner of the gaddi. A. senior dis- 
ciple is appointed as owner of the.gadd:. The 
person, to whom all the Mahanis, Acharis, 
and Vishnus jointly invest with a kantha, , is 
‘appointed heir to the gaddi.” Narayan Das 
states: “among the Mahanis and Acharts . 
a senior disciple is appointed as beir. Bala 
Saran is the senior disciple.” Ram Sahai. 
Achart states ‘Bala Saran is Gobind ‘Das’ ` 
He is the senior 
disciple. We, the Acharts, appointed Bala 
Saran a mahani and invested him with a 
kantht on the thirteenth day ceremony of 
Gobind Das. The senior disciple is installed 
to the gaddi.” Thisia all the evidence as to . 
the alleged custom upon which the plaintiff 

bases his claim. It appears that there - are- 
two rival factions amongst the religious 
orders of Chitrakot, each of which has put 
forwardeits own. nominee for mahanishin . 
of this temple,and each of which has gone - 
through the form of installing its nominee 
as mahant. Weare unable to hold that the 
evidence, to which we have referred above, is 
sufficient to establish a custom such as would. 
entitle the plaintiff to succeed. , No evidence 
has been given of the observance of the said 
custom in the appointment of Gobind Das or 
his predecessors. There is no documentary 
evidence of the existence of the alleged custom. 
In the evidence of the witnesses examined on 
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behalf of the defendant, we find a totally 


different custom set up which was deposed to. 


by a set of witnesses at least equal in standing 
‘and opportanities of ‘Knowledge to those pro- 
duced by the plaintiff. The custom as alleged 


mahant was appointed by selection by the 


~ mahants of the religious orders at Chitrakot, , 


viz, the Digambar, Nirbani and Khaki 


Mahants. Itis apparent from the evidence 


` of these witnesses, amongst whom wag 
mahant Kunj Behary Das, admittedly 
‘the most influential mahani of Chitrakot, 


that’, the defendant was so appointed. and - 


installed as :a mahant. The Court below 


appears to have based its’ decision rather: 
upon whatit regarded as the weakness of ` 


the defendant’s case than upon the strength 


of the'plaintiff’s: That this is not the princi- - 


- ple upon which cases of this nature should 
be decided appears fromthe ruling of their 
- Lordships of the: Privy Council reported: in 
the case of: Genda Puri v. OChata Puri (1), 
in which it is stated: “In ~determining 
“the right of succession to -.the - property 
“left by the deceased head of a religious 
institution; the only law to be observed is to 


be found in custom and ‘practice, which must: . 


be proved by the evidence.”” Their Lordships 


- farther heid “that the Glaimant, in order to` 
"succeed, must prove the custom of the meth : 


entitling him to recover the office and the 
property apportaining to it.” 
‘that in this case- the plaintiff has not dis- 
charged the burden which lay upon him. We 
think that the Court below has come to a 
-© wrong conclusion upon ‘the first and main 
issue in thecase. This being our view, it is un- 
‘necessary to consider the other pleas raised. 


We must hold: 


w 


e 


temple, the defendant has no right. The 


-plaintif will pay the costs of the defendant 
‘both in this Oourt and in the Court below 
.lncluding feos in 
‘ scale. : 
on behalf of the defendant was that-a - 


this Court on the higher 


ey ` . Appeal allowed. 
~' Ma o 7M L, T. 365) 


. MADRAS HIGH COURT. 


` -Stoonp Orvis Apparat No. 365 or 1908. 


February 18, 1910. 
” Present—Sir Ralph Benson, Judge, and 
, Mr. Justice Krishnasami Aiyer. . 
|. MADDU YERRAYYA—Deranpanr— 
APPRLLANT 
a versus 
YADULLA KANGATI NAIDU awp 


ANOTHER—PLAINTIFFS——ResPONDENTS, 
Inam lands in Zamindari tracts—Right of Inamdars 
to eject—Presumption. 
The fact that the manm was granted by the Zemin. 


‘dar does not raise the presumption that the Inamdars 


acquired a right to eject In the absence of evidence 
of right to eject, the tnamdares cannot succeed in a 
suit to eject persons who, and their predecessors, hare 
been in possession for over 50 years. i 

Achayya v. Hanumantharayudu, 14 M. 269, 


‘explained. 


Second appeal against the decree of the 
District Court of Ganjam, in A. S. No. 76 of 
1907, presented against the decree of the 
Court of -the District Munsif of Sompeta, in 
O. S, No. 712 of 19.6. 

Judgment.—wWe are unable to uphold 
the decision of the District Judge. The piain. 
tiffs are tnamdars. They sue to eject the 
defendant who and whose predecessors have 
been in possession for about fifty years. The 
plsintiffs have given uo evidence of a right to. 
eject the defendant which the Judge ig 
inclined to accept. If the plaintiffs’ tinam were 





“in a semindart, they could not be in a better 


, inthis appeal. We allow the appeal and set - 


aside the decree of the Court below, save in 
- go far'as it decrees.the plaintiff's claim in res- 
- pect'of the shares in Chhitupur Kalan and 
‘Ohhitupur Khurd and the two: houses trans- 


” ferred to the deceased Gobind Das by a deed. 


‘of gift datedthe 2ndof April 1902. It appears 
“from this- document that the late mahani 
' was the absolute owner of the property. given 
by this document and that his personal heirs 
should be entitled to succeed to it. The plain- 
' tiff, as 'a chela and grand-nephew to the de- 


ceased, 'has a better title to this property - 


than the defendant. As to this portion of the 


- property, whloh does not appertain to the’. 


> 


(1) 9 A. 1; 13 L A, 100, 


position as regards the right to eject the 


defendant than the zemendar who created the 


inam. If the nam is situated outside a 
zemindur and was granted by Government, 


, there would be no presumption in their favour 


that they were entitled to eject. The decision 


. in Achayys v. Hanumanthrayudu (1), has 


been explained, as based on the particular 
facts of that case, in Cheekati Zamtudar v. 


-Ranasooru Dhora (2). As the plaintiffs have 


failed to prove a right to eject the defendant 
we must.reverse the District Judge’s decrea 
and restore that of the Munsif with costs hera 
and in the lower appellate Court. | 

: l - Decree reversed. 


(1) 14 M. 269, ~ (2) 23 M, 818 at p. 321, 


= 


JHANDA SINGH YV. KEZAR SINGH. ees 


_ .(s.c. 87 P. B. 1910.). 
oe PUNJAB CHIEF COURT. 
ony Cryin Aperat No. 777 or 1909. 
i _  , February 24, 1910. r 
- Present: ~—Mr. Justice Rattigan. ~ `.. 
JHANDA SINGH AND O1RERS— DEFENDANTS. 
i —ÅPPELGLART3 -o ¥ 


wm 


` ~ CETSUS i 
KE SA R SINGH—PLAINTIFF—B RESPONDENT, 
Custom—Buccession—Adopted son and his son—Right 


”~ 


‘tosucceel va natural family—Agricultural tribes of 


Gurdaspur Dist: wt: 
- Among the agricultural tmbes of the Gurdaspar 
District, an adopted son does notlose the rgbt of 


succeeding in his natural family. The, rule equally . 


applies in the case of a son of the adopted gon. 

The ordinary appointment of an heir among 
agriculfurists has not the effect of- completely trans- 
ferring the appointee from his natural family to 
that of his adoptive father. 


Chayju v Dapa, 51 P. Re 1908; 124 P LR. 1908; - 


Rukan Din v. Musammat Mariam; 6`P. R. 1898, Dewa 
. Singh ¥. Nihal Singh, 9 P. R. 1880, relied upon. ` 

_ The rale may be modified in the Hastern. Punjab, 
where the appointment of an heir approaches more 


'. nearly to.the adoption of the Hindu Law. ` 


.+ Further appeal from the decree of. W. A. 

Le Rogsignal, Esquire, ‘Divisional Judge, 

“Amritsar Division, dated mie 27th anasi 

- 1909. 

' Messrs, Kamal ud-Din and Duni Ohand, for 

thé Appellants. 

, Messrs. Gurckarn. 5: ngh and Gokal ‘Chand, 

“for the Respondent. . 
Judgment.,—The ; following sable 

will tend to elucidate the facts of this case:— 





4 (a | m 
dodh Singh. Jumal Singh. Jai Singh. 
l |- l 
| $ i 
~: Chaughatta Dewa Singh Sarmukh Singh 
Singh | (defendant). 
Kesar Singh - . 
. ° (plaintiff). DER 
by first wife _by second wife * 
4 o (w dow of Changhatis) 
JH Lal Singl. 
E TG MEN 
a i |. {Ganga ai 
3 anda Sing anga Sing 
(defendant). (defendant). 


16 is found by - the -Divisional J die as a. 


fact (and this finding is clearly binding on 


t 
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‘Kesar Singh 
‘natural son of Chaughatta, was born after < 


WE 


mad 


— 
Ca 


me asa Court of revision) ` that Joah Singh 
adopted Chanughatta, and it is not- denied that 
if this adoption (or. rather the 
customary appointment of an heir) ‘took 
place ab all, it must have occurred when 
Chaughatta was quite-an infant, and that 
(the plaintiff); “who was the 


` his natural father had been adopted by Jodh 


Singh. Chaughatta, died during the life-time 
of Jodh Singh, and in 1878 the latter pur- 
ported to make a gift of the whole of his 
property:to Kesar Singh, In point ‘of fact 
he actually banded over_only half of his 
property to the donee and in 1890, he made 
a gift of the other half to Lal Singh (the 


~ half-brother of Kesar” Singh). Kesar Singh 


~ 


- this gift cannot operate to debar plaintiff | 


- the adoption of his father) he would have. 
“been entitled in the property of his natural 


apparently.took no -objection to the gift to 


-Lal Singh, though it would seem’ that he had 
every right to challengé it, not only. because i 
he was.the gon of Jodh' Singh’ 8 adopted son 


and; therefore, Jodh Singh’s’ heir, but -also 


because the whole property had bean’ gifted , 


to him in 1818. Jodh Singh, when making 


. the gift in 1890 to Lal Singh, speaks of the 


latter as “ his adopted son,” but of this 


adoption there is no other proof: Kesar Singh ` 


now seeks to succeed to a share in the 
property of his grandfather, Jaimal Singh. 
Defendanta-plead thatas plaintiff has already 
succeeded to the.property of Jodh Singh, 
is not entitled to any share in the property 
of Jaimal Singh unless ‘and until he brings 
into hotchpot the property he has received 


_ from- Jodh. Singh. The Courts below have 


decreed-in plaintiff’s favour but on different 
grounds. The Munsif holds that Changhatta 
was never adopted by Jodh Singh and was 


“merely a. donee from. the letter, .‘and’ that 


consequently he did - not lose his right to 
succeed to his natural grandfather. The Divi- 
sional Judge, on the other ‘hand, holds that 
Changhatta was adopted by Jodh Singh, 
but that the tie existing between the two was 
a purely personal one and came to an ‘end 
when-Chaughatta died in Jodh Singh’s life- 


. time. He agrees with the Munsif, however, in. 
finding that Jodh Singh made agift of part . 


of his ‘property to Kesar Singh and that 


from ‘claiming the share to which (but for 


Sree nee i. 


ka 


r "e = 


ordinary . 


he. . 
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I confess I do not myself see.the importance 
of this fact of gift, for it appears to me that 


on general principles Kesar Singh would in’ 


any event have been éntitled to succeed to the 
` property of Jodh Singh, even though his 
father (the adopted son of Jodh Singh) had 
died in the-life-time of the latter. 
ing of this Court in Ohajju v. Dalipa (1), 
which was based upon the general principles 
of Customary Law, is a direct authority in 
this connection. It is true that Jodh Singh 
subsequently gifted half. his land to Lal 
Singh to the prejudice of Kesar Singh, but 
- for this fact Kesar Singh alone must take 
the blame. It was open to him, had he .so 
desired, to have challenged that gift, and if 
he did not do s0,.we can only assume that he 


had reasons of his own for taking no steps to: 


annul the gift. This reason may. have been 
that Lal Singh is his half-brother. But even if 
it isto be held that Jodh Singh’s property had 
come to Kesar Singh in virtue of the fact that 
Changhatta was adopted by Jodh Singh, 
must it, therefore, be held that Kesar Singh 
is necessarily debarred from claiming a share 
in the property: of his own ‘natural grand- 
father? Possibly in-the Eastern Punjab (e. g., 
in Delhi and Karnal districts) where, more 
stress islaid upon the fact of adoption and its 
consequences, a man who- has been adopted 
by bis uncle has no right to claim a share in 
the property of his own natural father if the 
latter has left other lineal heirs, Mukh Ram 
v. Not Ram (2). - That may be so, bat I do 
not think that any such general rule can be 
laid down in respect of the agricultural 
tribes of the Gurdaspur district, to which the 
present parties belong. The ordinary rule 
undoubtedly is that an adopted son does not 
lose the right of sdcceeding in his natural 
family (paragraph 48 of the Digest of Civil 
Law for the Punjab, Rukan Din v. Musemmat 
Mariam (8), page 235) and though this rule 
may be modified in those parts of this Pro- 
vince, where the appointment ofan heir ap- 
proaches more nearly to the adoption of the 


Hindu Law, [am not aware of any authority- 


that definitely lays it down, that the ordinary 
appointment of an heir among agriculturists 
has the effect of completely transferring the 
appointee from his branch of the family to 
that of his “adoptive” father. If this be the 
- y z 51 P. R.1908, 124 P, L R. 1908. 


2) 100 P. R. 1906. 
[ (8) 68 P. R. 1808. 
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case as regards the appointee himself, it 
wonld a fortiori be the caseas regards the son 


of the appointee. In arriving at this conclu- 


tion + am fortified by the decisions of this - 
Court reported as Diwan Singh v. Bhup Singh 
(4) and Narain v. Budha (5); and by the 
judgment. of Smyth, J., in Dewa Stngi. v. 
Nihal Singh (6) at page.22. I accordingly 
dismiss this appeal with costs. 

Appeal dismissed. 


~ 


(4) 45 P. R. 1884. 
(6) 42 P. R. 1886. 
(6) 9 P. B. 1880. 2 


(s. 0. 40 P R. 1910.) 
PUNJAB CHIEF COURT. 
MISCELLANEOUS Civin Apprat No. 272 op 
1908. 
March 11, 1910. 


. Present:—Sir Arthur Reid, Kr., Chief Judge, 


and Mr. Justice Ratticin: 
-MADHO LAL— DECRE8E-HOLDER-—-ÅPPELLANT 

i , “versus, 

JAWAHIR SINGH— JUDGMENT- DEBTOR— 

RESPONDENT. 

` Ciml Procedure Code (Act XIV of 1882), ss. 244, 311 
-—Sale—Attachment defecttve—Material irregular ity— 
Inmetation Act (XF of 1877), Sch. IT, art. 188. 

An error in the warrant of attachment constitutes 
merely a material irregularity, which can be the 
subject of objection to the sale under section 311, 
Civil “Procedure Codo, but does not render the sale 
yoid ipso facto and thereby oust the provisions of 


“section 311 and make section 244 applicable. 


Tala Seva Ram v. Kanshi Ram, 76 P. R. 1890, over- 


- ruled. 


Tasadduk Rasul Khan v. Ahmad Hussain, 210, 66 
-(P. 0);-20 I. A. 176, Sheodhyan v. Bhola Nath, 21 A. 


- 311, relied upon. 
“a Consequently, an objection to a sale, on the ground 
_of an.error in attachment, must be made within the 


time allowed by art. 166 of the Limitation Act. 


Facts.—Four shops Nos. 2115 to 2118 
were attached and sold in execution of a 
decree. ln the warrant ofattachment the num- 
bers were recorded as 2115, 2125, 2113, but 
the boundaries and measurements were accu- 
rately recorded and in the advertisement of 
pale the correct numbers were given. Ob- 
jections to the sale were lodged after 30 days 
from the date of sale. ` 


Miscellaneous appeal from the order of 
B. H. Bird, Esquire, Additional Divisional 
Judge. Amritsar Division, dated the 7th 
February 1908. 
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R. S. Lala Sukh Dial, for the Appellant. 
R. S. Pandit Sheo Narain, for the Respond- 


ent. 


_~ The order of the learned Judge referring 


the case ton Division Bench was as follows: = 
Order.—The judgment of the Divi- 


sional Judge follows Lala Seva Ram v. Kanshi | 


Ram (1). ‘This judgment seems'to me to “be 


erroneons, but sitting as a single Judge it 


would not be right for me to go against it. 
It is convenient, therefore, to refer this cise 
to a Division Bench and counsel suggests 
this course to me. i 

. I; therefore, send this* case to a Division 
Beach: An early date to be fixed. 
. Judgment.—tThis appeal was admit- 


‘ted to a Division Bench for consideration of 


the correctness of the rule laid down in Lala. 
‘Serr Ram v. Kanshi Ram (1), that where the 


formalities laid down in the Code of Civil 
Procedure, as preliminary’ to a valid sale, 
have not been complied with, the sale is de 


“facto void. 
A preliminary objection that the lower ` 


_ appellate Court’s order of remand was not 


"were recorded as 2115, 2125, 2118, 


appealable, having been passed on an’ appeal 
under section 538 of the Code from an ‘order 
under ‘action 312, was overruled, on’ the 


ground that the lonar appellate Cone. dealt. 


with the matter 'beforeit as one under sec- 
tion 244 of the Code. In any casean appli- 
eation for revision under section'70 (1) (a) or 


(b) would lie and the facts are not in dispute. 


They are that the decree-holders applied 
for execution by attachment and sale of foar 


shops, Nos. 2115 to 2118, and filed a plan, cor- 


rectly showing the boundaries of the shops. 
‘In the warrant of attachment the numbers 
but the 
boundaries and measrrements were accurate- 
ly recorded, and in the advertisement of sale 
the correct numbers were recorded. 
The sale -was effected on the 10th May 
1907, and objection based on inadequacy of 


' ` price "and other grounds was dismissed on the 


"15th June of that year. 


On the 14th Aùgust the application now 


“under consideration was filed, under the head- 


ing section 311-244, and was dismissed by 


‘the Court of first’ instance, having been filed 


beyond the period of 80 days prescribed by 


‘ article 166 of the Limitation Act for an appli- 


` 
J 


cation under section 311 of the Code. 
The lower appellate Court held that section 


(1) 78 P. B. 1890. 2 Fs 
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311 did..vSapply, the sale being void by reason 
of the attachmeut being imperfect, and found 
that it was bound to follow, Lala Seva Ram v. 


. Kansi Pam (1), in spite of the subsequent 


ruling of their Lordships of the Privy 
Council in Tasaddu’t Rasul Khan v. Ahmad 
Hussain (2). 

Their Lordships’ judgment ran — It was 
contended on the part of the respondents that 
the non-compliance with the interval of 30 
days between proclamation and sale made the 
sale anullity. Their Lordships cannot accede 
to that corttention. . . . Thedecree- | 
holder failed to comply. ith the full 
requirements of section 290, bat, both on 
principle and authority, their ‘Lordships 
are of opinion that the case must be treated 

respondents themselves treated it, as 
one of material irregularity to be jd Nana. 
pursuant to the provision of section 311.” 

In Lala Seva Ram v. Kanshi Ram. (1), 
the Court held that it appeared im'possible 
to gebover the argument, that if the Court 
deals with property in respect of which the 
formalities prescribed for attachmont have 
not been effected, itis not dealing with pro- 
perty validly attachéd, but with something 
else and is acting without jarisdiction., 

Mahadeo Dubey v. Bhola Nath Dichit (3), 
in which it was held that aregularly perfect- 
ed attachment is an essential preliminary 
tosalesin execution ofsimple decree for money 
nnd that, where there has been no such 
attachment, any sale that may have taken 
place is not simply voidable but de facto void, 
and Fida Hussain v. Kutub Hussain (4), in 
which the Full Bench case was followed, were 
cited in the judgment as anthority for the 
decision. In Sheodhyan v.'Bhola Nath (5), a 
Division Bench held that the absence of an 
attachment prior to he sale of immovable 
property in execution of a decree amounts 
to no more than a material irregularity, but 
18 not sufficient, unless substantial injury is 
caused thereby, to vitiate-the sale. The 


‘Court held that the principle of the case of 


Tasadduk Rasul Khan v..Ahmad Hussain (2), 
made the decision in the case of Mahadeo 


‘Dubey v. Bhola Nath:-Dtchtt (3) inapplicable 


to the question before it. 
We concur in the interpretation of the Privy 


Counoil ruling recorded in the case of. - Sheo- 
2 210. 66 (P. C); 201. 4, 176. 
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. dhyan v. Bhola Nath (5) and the ruling is, in our 
opinion, ample authority for holding that the 
error Inthe warrant of attachment constituted. 
merely a material irregularity, which could 
-be the subject of objection to the sale under 
section 811 of the Code and did not ,render ` 
the sale void #pso facto and thereby: oust the 
provisions of section 311 and make section 
244 applicable. Thé application - must, 
therefore, be: treated as having been made’ 
under section 311 and was admittedly 
barred by limitation under article 166. 
We allow the appeal, set aside the order of 
thelower appellate Court and restore the 
„order of the Court of. first: instance, with 
costs of all Courts. Ba 
- l Aci eae 


. (8. 641 P. R. 1910.) 
PUNJAB CHIEF COURT. 
_ Seconp Civit Appeal No.*260 oF 1909. 
March 11, 1910. . 
Present: —Sir Arthur Reid, Kr., Chief Judge 
, and Mr. -Justice Baki nn. é 
NUR ILAHI—D EPENDANT—A PPELLANT 


"Tersus ii 


l UMAR: BAKHSH-—PLAINTIPE AND ANOTHER | 


Deranpants—ReEsPoONDENTS. ; 
‘Appeal second—Value—Jurisdiction—Suit embrac- 
‘ing two or more dratinct subjects—Court Fees Act (VIL 
OF 1870), s. 17—Suita Valuation Act (VII of 1887), 
s. 8 
The relief sought in a guit wae (a) a declaration 


that house A was the plaintiff's property-and’ that. 


its sale to defendant No. 2 was null and void; (b) a 
declaration that plaintiff was owner of the houses B 


by virtue of a previous sale in his favour, or a decree. 


for specific performance of the contract of sale, or (e) 

a decree for possession by pre-émption of the houses 

-B on payment of Rs. 600, or such amount as the Court > 

deemed reasonable. : The first relief was valued at 

Es. 150, the second at Ra 600, and the third in the al- 

ternative ‘at Rs. 600: Held, that the value of suit for 

the purpose of further appeal was : the actual value 

‘of the houses in dispute, that is,’ less than Rs. .900. 
.Consequently no further appeal lay to the Chief 


l ‘Court when the findings of both the Courts below _ 


Were concurrent. 

Aukhil Ohunder Sen Roy v. Mohiny Mohan Das, b 
O. 489; 40. L. R. 491, followed. 

Musammat Fatima Begam v. Muhammad Zakaria, 
06 P. R. 1896; Hashmat-ul-nisea Begam v. Muhammad 
Abdul Karim, 29 A.156;.4 A. L. J. 127; A. W. N. 
(1907) 4, Neclakandhan Nambudripa v. Tirumlai 
Anantha Krishna Ayyar, 80 M. 61; 16 M. L. J. 462; 
1 ML. T. 426, distinguished. 

Neither section 8. of the Suits Valuation. Act-nor the 


general rule} ki the value for Court-fee governs the 
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value for jurisdiction, can be applied to cases in which 
separate:reliafs, no one of which exceeds the value 
_of the property ın suit, are claimedin the alternative 
‘in respect of that property. 

The valuefor purposes of appeal is quite irres. 
pective of the value for parposes of Court-fee under 
section 17 of the Oourt Fees Act. 


Further. appeal from the decree of Khan 
: Bahadur Manivi Inam Ali, Divisional Judge, 
Jhelum Division, dated the Sth October 
1908. , Í 

- Pandit Sheo Narain, for the Appellant. 

Mian Fazal-t-Hussain, for the Respondents. 

* Judzment.—aA preliminary objection, 
that no further appeal under section 40 of 
‘the Courts Act lies, has force. 
_ It is not contended that the property in 
suit is of value in excess of Rs. 9CO and the 

guit is unclassed. The pleader for the 
appellant cited Musammat Fatima Begam v. 
Muhammad Zakaria (1), Hashmat-ul-nissa 
Begam, v. Muhammad Abdul Karim (2), 
| Neclak ndhan Nambudripad v. Tiruvilat Asad 
tha Krishna Ayyar (3), for the proposition 
‘that the value of the suit for purposes of 
appeal isin excess of Rs. 1,000 and that a 
further appeal consequently ies. Counsel 
‘for the respondents cited Aukhil. Chunder Sen 
Roy v. Mohiny Mohan.Das (4). In Hashmat- 
ul-nisa Begam v. Muhammad Abdul Karim(Q), 
it was held, that a snit for specific perform- 
ance of a contract of sale and in the alternative 
for pre-emption in respect of the property 
sold, embraced two distinct causes of action, and 
that Court fees must be affixed in accordance 
with the rule laid down in section 17 of the 
Court-Fèes Act, the plain object of which 
was to prevent loss to the revenue by 
the joinder of separate causes of action in 
one suit, whether the reliefs sought were 
alternative or cumulative, the fees to be paid 
being the same as if separate suits had been 
filed. Theqnestion of jarisdiction was not 
before’ the Court. In Hashmat-ul-ntssa 
Begam v., Muhammad Abdul Karim (2), it 
was held that a suit of the same nature as in 
Musammat Fatima Begam v. Muhammad 
- Zakaria (1), except that pre-emption was 
claimed in respect of a mortgage, embraced 
two distinct subjects within the meaning 


of section 17, and that separate Court-feds 


were’ necessary, the claim for pre-emp- 


tion being a claim to sland in the shoes 
1) 96 P. BR. 1896. ° 
AG 165; 4 å. L. J. 127; A. W. N. (1807) 4, 
30 M. 61; 16M. L. J. 482; IM. L, T, 426, 
50. 48040. L. R. 491, 
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of the mortgagee, taking over his. bond 


pa 


. nue. 


and obtaining possession as mortgagee, and 
the claim for specific- performance - bsing ‘a 
claim in respect of the proprietary interest 
in the land. 

` Here again no question of jurisdiction was 
involved. 


In the case of NGA banban Nambudripad 


v. Tirunilas Anantha Krishns Ayyar (3), 
the suit was’ for redemption of a mort- 


gage for Rs. 3,009 ‘and in the alterna- 
tive for recovery of sums aggregating 
moore than Rs 2,000 on the basis of a 


mortgage to be, executed by the plaintiff 
to the defendants in accordance with 
< provisions contained in the mortgage for 
Rs. 3,000. ~The- judgment ran: “The 
alternative claims, therefore, are distinct 
matters which could kave been made ‘the 


grounds of separate suits andit would, thers- 


fore, seem to bereasunable to hold that they. 
are distinct subjects’ within the mean- 
ing of section 17. It follows, therefore, that 
‘the value of the suit for purposes of 


~ Court-fees is- more than Rs. 5,009 “and 
consequently also for purposes of jaris- - 
diction.” = 


In the case of Aukhtl Chunder Sen Roy v. 
Mohiny Mohan Das (4), the Court held that 
“tho law regarding jurisdiction to try a suit 
or appeal as:determined 2 the value of the 
subject-matter involved.. .is quite ‘ir- 
“respective of the atic. 


assessing thé Court-fee payable on the 
plaint or -petition of appeal, which, for 
the sake of convenience, is fixed by 


‘certain rules which determine an artificial 
values for purposes of the stamp ’reve- 
The value of the subject-matter” of 
on which depends the 
several grades of Civil 


a suit or appeal, 
jurisdiction of the 


Courts, 15 the actual value of the property in 


litigation.” 

In the present case 
Was : — 
(ada declaration that a house shown in 
violet on the plan filed was the plaintiff's 
“property and that its sale to defendant 


‘No. 2 was null. and void; (b) a declara-. 


_ tion that the plaintiff was owner of the 
-houses shown in red on the plan, by 
virtue of a previous sale in . his favour, 
‘or a decree’ for specific performance of 
the contract of sale; or (co) -a deoree. for 
possession by pre-emption of the _ houses 
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for purposes of. 


the relief sought : 


“was, 


CASES. {iow 


a . 


ad 
~~ 


shown in red, on payment’ of Rs. 640, or 
such amount as the Court deemed reason- 


“able. - 


The first relief was valued at Rs. 150, the 
second at Rs. 600, and the third i in the Biter: 
native at Rs. 600— 


As above stated the value of the kasah : 


claimed, violet and red, ney did not 
exceed Rs. 900. : 

The Madras Court meeonded no reasons 
for the final sentence cited “and conse- 
quently also for purposes of. jurisdiction,” 


but the dictum was possibly based on section 8 


of the Saits Valuation Act, or on the general | 


rule that the value for Court-fee ‘governs the 
value for jurisdiction, 

That rule cannot, however, in 
opinion, be applied to cases is which sepa 
rate reliefs, no one of which ' exceeds 
the value of the property in suit, are 
claimed in the dikenani ya in respèct of that 
property. 

- As -pointed oik in the case of Huoni 


Fatima Begam v. Muhammad Zakaria(1), the : 


object of section 17 of the Court Fees Act 


is to prevent loss to the revenue, and ihe- 


Suits Valuation Act contains no rule. cor- 
responding to section 17. The houses in 
sult’ being. of `a value which does -not 
confer the right of further appeal, that 
right’ does not, in. our opinion, accrue 
merely by reason of separate. claims, 
not exceeding that velig, being sought 
in one suit. . i 

The utmost that the plaintif could 
cbtain was possession of the houses, 
and the plaint did not ask for any more 
valnable relief. 

The houses were the property in T 
gation and we accept the rule laid down 
in the case of Aukhil Chunder Sen Roy v. 
“Mohiny Mohan Das (4), that the actual value 


`- of those houses is the value of the appeal. 
we hold that a. 


For . these -ressons 
farther appeal does not lie. The appeal 
however, admitted in the alterna- 
tive {under 
Courts Act. i # 

The reliefs sought were ~ nob, in our 
opinion, inconsistent. The plaintiff might 
well have been ignorant of the actual 
subject-matter of- the sale by his father, 
whether the houses shown in red only or 
those shown in red and in violet, and the 
subject of the sale to. the plaintiff would 


our . 


section 70 a (b) of the 


a 


~ 
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naturally be limited in his mind, to what - 
sold by his- 


he understood to TaS been 
father. . 

It was found ~ the lower ‘appellate 
Court that all that- had .been sold by 
the plaintiff’s father was included in tho 


contract of sale to the plaintiff, and the 


' fact that the - plaintiff. honestly thought 
that he already owned part of the honses and 
purchased only the remainder, doesnot exclude 
the applicability of section 27 of the Specific 
Relief Act. 

On the findings of fact below, inclad- 
ing notice to the appellant of prior sale 
to the plaintiff, the decree a must be 
maintained, 

-Although the gale-deed in favour of the 
‘appellant was executed on the lst July, 
he- paid - nothing until compulsory re- 
gistration on the 15th October, and bis 


only out-of-pocket expenses were Rs.9 
for the paper on which the deed was 
executed. 


These facts considered with others, 
‘specified by the lower appellate Court, justify 
the -inferénce that the appellant “had notice, 
and section 27 (b) of the ppecine Relief Act 
does not help him.” 

The cross-objections have, in our opinion, 
no force. The lower appellate Court had dis- 
cretion in ‘the matter of costs, and in this ap- 
peal .under section 70 (1), (b) we see no 
reason for interference with its exercise of 
that discretion. 

The appeal fails and is didi asa with 
costs. The cross-objections also are dis- 
missed. f i 


`~ 


(a. c. 18 P. B. Or. 1910.) © 
“PUNJAB CHIEF COURT. 
Cir Revision. Nos. 1558 anv 1619 
or 1908. 

February 4, 1910. 

_ Present: .— Mr, Justice Shah Din and 
Mr. Justice Williams. 
“EMPEROR 
versus 


. + NIADAR SINGH 
Ercise Act (XII of 1886), sa. 44, 49, 62, 57—Poltce 
oficer snvested wih powes unde? 8. 44-—Kartent of 
axthority—Oompetency to lay complaint under s. 49 or 
3. 62—Evcise eae 


£ 
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Police Officers invested with powers under section 
44 of the Hxcise Aot can only be treated as Excise 
‘Officers for the purposes of sections 86, 87 and 38 of tho 
Act. A Police Oficer so empowered 18 not an Excise 
Officer within the meaning of section 57, a0 as to be 
competent to make a report of an offence punishable 
under section 49 or section 52 of the Aot. 

Pirag v Queen-Empress,9 P R. 1897 Cr, followed. 

Ae baa v. Ohet Singh, 22 P. R. 1900, Or, exv» 
plained.” 


Queen- Bilan vy. Sunder Singh, 8 P. B. 1890, Cr., 
distinguished 


Case reported by H. A. Rose, Esquire, 
Sessions Judge, Ambala Division, dated the 
18th November 1909. 

OBIMINAL Reviston No. 1558. 

F acts.—One Ali Bakhsh, Head Constable 
No. 614, noticed a man, Nikka, coming from 
the direclion of Abkari. He noticed that 
Nikka avoided the constable’s gaze. This 
raised the constable’s suspicion. He searclred 
Nikka and found that Nikka was concealing a 
bottle containing liquor. Nikka ran away. 
He was then arrested by the police and on 


_ being questioned stated, that he had purchased 


the liquor from the contractor, who had directed 
him not to go by the ordinary roadas he would 
be arrested if seen carrying liquor. According- 
ly the police charged Niadar Singh, contrac- 
tor, with a breach of condition of license in 
allowing liquor to be carried off his premises. 
ORIMINAL Revision No. 1619. 
Facts .—TheSub-Inspector,Police, Kasauli, 
reported to the Cantonment Magistrate that 


_Niadar’Singh, contractor, sold country made 


liquor to one Nanbai, Dhobs, and that he 
thereby committed breach of the conditions 
of his license by selling liquor off his premises 
which was forbidden in the Cantonment. 

The accused, on conviction by Lieutenant- > 
Colonel A. J. H. Newnham, Cantonment 
Magistrate, exercising the powers of a Magis- 
trate of ‘the lst class in the Ambala district, 
was sentenced ‘by order, dated 5th May 1908, 
undér section 49 of the Excise Act, to a fine 
of rupee one only (Gin case No. 1553) and 


` rupees ten (in case No. 1619.) 


Grounds. —! am ofopinion that revision 
in these two causes must be allowed on the 
ground that the prosecutions were not institut- 
ed on the reports of an Excise officer. Ne 
Police Officer has been appointed an Excise 
Officer in the Ambala district, and the Police 
Officers appointed by the Punjab Government 
Notifications under section 44 of the Excise 
Act-had no authority to reportoffences except 
‘such as fall under sectiong 36, 37 and 38. 


| Hence the rulings Queen-Hmprese v, 


- 


" Punjab Government Notification No. 
‘dated the 26th March: 1885, issued under 
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Sundar 
Singh (1) and-Motan Das v. The Emperor (2), 
do not app‘y, and as in the Criminal Revision 
No. 1601 of 1897, of which I have obtained a 
copy (see specially the top of page 6) these 
prosecutions must be held to havebeen illegal. 
The Collector also agreés in my view and -I 
recommend revision in both cases to’ Chief: 
Court.. ! 
ORDER OF REFERENOE. 

As at present advised, I think that the 
view which the learned Sessions Judge has 
taken in this case is correct. NiadarSingh, a 


' licensed seller of liquor in the Kasauli Can- 


tonment, has‘been charged with a breach of 
condition of license in selling “liquor and 
allowing it to be carried off his premises, 
and’ has been convicted under section 49 ‘of 


Aot XII of 1396 on the report of a Head. 
_ Constable. 


The question for decision is, whether for' 
purposes of this prosecution the Head Cons- 
table who made the report to the ‘Magistrate 
was an Excise Officer within the meaning of 
section 57 of the Act.’ The Sessions Judga 
thinks that he .was not, and I am disposed to. 
agree with him. Niadar Singh is a holder of 
Bazar license, Form-I, the third condition of 
which is that “all spirit sold mast be con- 
sumed on the premises’—and it is witha 


breach of this condition that he has been - 


charged, the peraon to whom he sold liquor 
having carried ib off the premises. The offence 


© which has thus been committed falls within 


section 49 or possibly within section 52 of the 
Act. That being so, I think ‘that the case is 
not governed by the decisions of this Court, 
reported as The Empress v. Ohet Singh (3), 
and Queen-Hmpress v. Sundar Singh (1) bat, 
is analogous to Pirag v.' Queen-Hmpress (4), 


and must be decided in accordance with the 


principle laid down tberein. Under the 


section 44 (1) of Act XII of 1896, a Head 
Constable is invested with powers conferred 


on Excise Officers by sections 37 and 33 of the 


Act, and under section 44 (2) such Police 
Officer” shall for all purposes connected with the. 
exercise of these powers, be deemed to be an 
Excise Officer within the meaning of the Act.” 


(1) 8 P. B. Or. 1901. 


- (2)9 P.R Cr: 1908. ee 


eee Or. 1900. 
. (4) 9 P: R. Or. 1897, - ~- 
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7352, 


a aia 


Now, the offence committed by tho accused ` 
person. in "The Empress y. Ohet Singh (3), was 
one in, connection with section 37 of the 
Act” . (p. 51, para. 2), and similarly the 


offence, dealt with in the later decision, Queen- . 


Emoprese v. Sundar Singh (1), was one falling 
within section 45 of the Act, in connection 


with which powers of arrest and seizure ` 


could be and wereas a matter of fact, exercised 
‘by the Police Officer concerned under section 
38. 

In the present case, as in the case reported 
Queen- Empress (4), both being 
prosecations for breaches of conditions of, 
license by liconsed sellers of liquor, no offenca, 
such as is connected with either section’ 37 or 
section 38, has, in my opinion, been commit- ` 
ted, and the Head Constable who made the 
report (without at all attempting to arrest 
the accused Niadar Singh) did not, as I 
think he clearly could not, exercise ‘any of 
the powers conferred on Excise Officers under 
either of the see aforesaid [seo Pirag ve 


-Queen-Hmpress (4) |—p. 28, para. 2—and 


The Empress of. India v. Chet Singh (3) (p. 
51, para. 2). 
Pereg. v. Queen-E'mpress (4), was a case of 


a breach of the second condition of the 


Bazar license,. Form {, while the present case 


arises out of:a breach of the third condition . 


of a similar license. 


The law applicable to both cases, so far as’ 


a complaint or report made under section 57 
of Act XII of 1896 is concerned, must, there-. 
fore, be the-same. In my opinion neither 
section’ 37 nor section 38 of the Act applies. 
to this case, and for purposes of making a 
report to a Magistrate the Head Constable 
was not an Hxcise Officer within the meaning 
of section 44 (2) and section 57 of the Act. 

As, however, the question raised in this 
case 18 one of some importance, and for which 
the learned Government Advocate is arxious 
to have an authoritative ruling, I think it 
should be decided by a Division Bench, and | 
refer.it accordingly. 


ORDER OF THE DIVISION act 
COURT. 

The facts of this case sufficiently ag 
from the order of reference and the question 
before us for decision is, whether a Police 
Officer who has been invested under section 44 
of the Excise Act, 1893° (XTT-of 15:6) with 
the P conferred upon Excise, Ober? y. 
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rections 86, 37 and 88 of the Act, is an 
Excise Officer within the meaning of section 


57, 80 as to be competent to make a complaint ` 


or report of an’ offence punishable under 
section 49 or 52 
indicated in the order of reference and more 
fully set forth in Mr. Justice Chatterjee’s - 
judgment reported as Pirag v. Queen-H mpress 
_ (4), we have no. hesitation in holding that 
Police Officers invested with powers under 
section 44 can only be treated as Excise 
Officers for purposes connected with the ex- 
ercise of the very limited powers thereby 
vested.in them, and that the prosecution 
of a liquor-seller for a breach of.the condi-' 
tions of his license cannot be brought within 
those purposes. — Incidentally this view of 
law has already by implication received the 
approval of a Division Bench of this Court | 
for in The Empress of India v. Chet Singh (8), 
the learned Judges referred to the case of 
1897; in thé following terms:—~ There, the 
offencé was under’ section 52 for breach of 
rules of license with reference to ‘which Police 
Officers have received no powers as Waxcise Officers 
and had no authority to report.’ 16 follows, 


therefore, that with reference to such breaches | 


a Police Officer empowered under section 44 
would not be competent, under section 57 to 
laya complaint. We accordingly accept this ' 
application and quash the proceedings taken’ 
in the Cantonment Magistrate's Court as hav- 
ing been initiated without proper authority. 
The fine, if realized, will be refunded. 

A’ similar order will be passed in~Criminal 
Revision Case No. 1558 of 1£08, inwhich tha 


circumstances are identical. - 





; (5. 0. 1 P, R.1910, Rev) 
PUNJAB. CHIEF COURT ` 
Revenvuk Revision-No. 40° or 1909- 10.. 
November 3 ', 1909. 
Present: —The Hon’ble Mr. J. M. Douie, 
Financial Commissioner. 
ATTAR SINGH— PLAINTIBR—APPELLANT 
. téersus 
SANT SINGH AND eect 


“RESPONDENTS. 

Succeènon— Adoption Patti dari Jugirs — Cis-sutlej 
districts. 

The right of adoption has not been recognized in 
the case of paitidars jagirs in the O1s-Sutie} districts. 
Even in the case of major jagirdars, the right of 
adoption only exists by special grant, made in’certain 
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of the Act. For the reasons - 
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OHINNASAMT NAIDU V. VENKATASAMI NAIDU. 
cages by the Government of India under rules 
approved by His Majesty's Hecretary of State in 1902. 

Petition for revision of the order of Colonel 
H. S. P. Davies, Commissioner of Jullundur, 
dated 13th September 1909. 

Order.—The orders passed are correct. 
The right of adoption has not been recognised 
in the case of patiitdard jagirs in the Cis- 
Sutlej districts. Even in the case of major 
Jagtrdars, the right of adoption only exists by 
special grant, made in certain cases by the 
Government of India under rules approved by 
His Majesty’s Secretary of State in 1902. It 
may be noted that even among chiefs in 
the Cis-Sutlej territory ib is doubtful whether 
aright to. adopt was recognised. Sir Henry 
Lawrencé and Sir Lepel Griffin (see Rajas 
of the Punjab, pages 225-226) both stated em- 
phatically that no such right had ever existed. 
The right has been granted to the Phulkian 
Rajas by their sanads, but Lord Canning at 
first refused the request of the Rajas to be 
permitted to adopt on the ground that the 
concession would be an innovation on the 
custom, which had always prevailed among 
the chiefs of the Ois-Sutlej territory. 





(s. 0. 7 M. L. T. 372.) 
MADRAS HIGH COURT. 
Secoxp OCiviz Appaat No. 1676 or 1908. 
March 28, 1910. 
Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnasami Aiyar. 
CHINNASAMI NAIDU —Puarntisr— 


APPELLANT 
a VOTSUS 
VENKATASAMI NAIDU—DEFENDANT— 
RESPONDENT. 
Lanitation—-Suit on account settled—Settlement not 


signed. 

“An account settled must be signed by the debtor. 
Where an alleged settlement of account ia not 
signed, the , creditor cannot claim three years from 
ita date for the institution of his suit. 

Amuthu v. Muthayya, 16 M. 389, followed. 


Second appeal against the decree of the 
District Court of South Arcot, in Appeal Suit 
No. 43 of 1908, presented against the decree of, 
the Court of the District Munsif of Cuddalore, 
in Original Suit No. 680 of 1907. 
` Judgment.—tThe plaintiff sues upon 
a settlement of account. Looking at Exhibit 
B we can see no such settlement. It is not, 
however, signed. We are not, therefore, pre- 


N 


` 


~ 


' nota -mutual, 
The claim as to Rs. 4-1-0 depends on the: 


with costs. 


, erry MAHANTI v. DAMODRA MAHANTY. 


pared to hold that:the plaintiff has three years 
from its date for the institution of the suit. 
‘See Amuthu v. Muthayya (1).- Ther it is con- 
tended that the account is mutual, open and 
.current. The Judge does not believe Exhibit - 
.A to ban correct extract. - We are not in a 
position to say thatthe Judge is wrong in 8By-. 
ing from the nature of the entries, that it is 
open, and. current account. 


correctness ‘of Exhibit. A which the Jadge 
denies.. We must dismiss the second appeal ‘ 


Appeal, disméssed, | 


4 


(1) 16 M. 339. ` a. ge T 


` (E. o 7 M. L. T. 334; (1910) M. W. N. 195) 
ii MADRAS HIGH COURT. 
SECOND Crvit ApPPBAL No. 199 oF 1908. 
March 83, 1910,. 0 7" 
Present:—Sir Ralph Benson, J udge: and 
Mr. Justice Krishnaswamy Aiyar. 


RAGHUNATHA MAHANTY—Pramtire— |. 


APPELLANT - Mr 
LETEUS ` | 
n “DAMODRA MAHANTY— Derenoant— 


RESPONDENT. | 
Hina Law—Joint family-—-Debt for Marriage and 


ry 
- 


- Maintenance—Right of creditor to recover. 


A-creditor, who lent money to.a Hindi family after . 


due enquiry and upon being satisfied. that-the debt 


- was justifiable, is entitled-to recover the debt from 


` right of the creditor to recover the loan, 


{ 


the family and the fact that a portion of the loan was 
not spent for a justifiable cause does not affect the 


A debt for marriage not in excess of the debtor’ "8 
position in life is binding on the family. 

Second’ appeal against the decree of the 
District Court of Ganjam, dated 2nd October 


`` 1907, in Appeal Suit No. 135 of 1907, prosent- ` 


ed against the decree of the Court of the Dis- 


f Sompeta, in Ori inal t 
trict Munsif o 5 Dp 8 Sai No. “ abide by these terms apart from “tho question whether ` 


750-of 1906. 
J udgment.—it is - unnecessary “to 
consider in this case whether Govindarazulu 


_ Narasimham v.Deverabhatla Venkatanarasayya 


_ riage and . Rs. 


“(1), is correctly decided. 


The money was 
‘borrowed for the purpose of the defendant's 

marriage andthe maintenance of the family. 
It is found Rs. 600 was borrowed for the mar- 
150 for maintenance. ' The’ 
plaintiff made due enquiry, and the loan of 
Fuge 750 18 justifiable, | The learned Advocate. 


' (D. 27 M, 206, . 4 , > = 
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General does not press the claim’ as regards. |- 


“the sum'of Rs.250 which is alleged “to have 


gone towards the discharge of Exhibit B. As, 
regards Rs. 150 of the remainder, the fact that” 
the whole of the amount borrowed tor main-~ 
tenance was not applied towards it does not- 
alfect.the:plaintiff’s right to recover the full 


sum lent for maintenance. The District Jadge. 


does not say that Rs. 600 was not spent on the 
MArriags. Nor does he find that such a sum 
was in excess of the status of the "defend: 
ant, 


"We. are unable to hold that the plain- ` 
tif cannot recover the entire sum lent for the | 
marriage when it was not.in extess of the de- 


fendant’s position’ in life. The plaintiff is ən- . - 


ment and subsequent, interest'at 6 per cent. on 


the whole. We modify the decrees aaa a IY. | | 


`. titled to-a decree for the principal sum of ” 
- Rs, 750 with compound interest at 15 as. 6 pies-- 
per cent. per mensem up to date fixed for pay-. 


f 


Time for payment „is extended to .2 months 


from this date.  . 4 


Each party will pay- a recelve propor- 
‘tionate costs WONG oUt 
i +” Decree moie, _ 


(ac. TM, L. T 385.) ; 
MADRAS HIGH COURT. 
Civi Revision Petition Nos. 440 AND 454° 
or 1908. - =. 
January 18, 1910. 


Present: Mr. Justice Abdar Rahim.. sa i 


_ ALAPATI AMMANNA AND ANOTARR— | 


DEFEN pant—P ETITIONR& E 


< Lersus 
" WARAYANASAMY NAIDU GARU, 
RECHIVeR Nipabavouw Estate oF NELLORE — 
PLAINTIFP-— RH3PONDBNT., 


Madras Rent Recovery Act( VIII of- 1865), 8s. Tand 18 | 


Where defendants purchased the right to ‘cultivate 
certain land at an auction on certain terms embodied 
in the sale list and the documents, they ure bound to 


section 13 of the Rent Recovery Act applies or not. 
Section 7 of the Ac! applies to such cases. . ~ 
_Ratnasamt v. Bhaskara:ami, 2 M. 67, referred to., 


Petition, under-section 25 of Act IX of a 


1887, praying the High Court to revise thé- . 


order of the District Munsif of Tanuku, in S. 


©. Suit Nos 496 and 437 of 1907, respectively. 

Judgment.—aAs regards .the appli- ` 
cation, of section 7 ot the Rent Recovery . 
Act the case of Ramasam:.v. Bhaskarasamt é 


(1), relied on by the Munsif, is œ conclusive - 


(1) 2M. 67, a gi n 


e 


bad 
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` answer. On the other point also the deoree of 
the Munsif is right. The defendants having 
bought the right to oultivate “the. land at 
_ auction upon certain terms embodied in the 

sale listand the documents, they are bound 


to.abide by these terms apart from the ques-. 


tion whether section 13 of the Act applies or 
_ not. There is nothing in any of the sale lists 

referred to by the landlord for the ‘petitioner 
showing that there wasa contract between 
the paries that the rent could not be re- 
covered unless there had been a previous 
exchange of patias muchih kas between them. 
. The petitions Nos. 440 and 454 are, there- 
fore, dismissed with costs, i 
- Petitron dismissed. 





(s. c. 42 P. R. 
8 


1910; 12 0. W. N. 1049; 33 0. 1039; 
85 I. A. 206; 


-O. L. J. 359; 18 M. L. J. 879; 123 P. 
-W. R. 1908.) ~ 
PRIVY COUNCIL, 
APPEAL FROM PUNJAB. 

July 16, 1908. 
Present:—Lord Robertson, Lord Atkinson, | 
Lord Collins, Sir Andrew Scoble and 

s Sir Arthur Wilson. 
ATAR SINGH AND OTHERS —Dagranpanrs— 
ee - ‘APPRLLANTS - 
= _ Yersus ; 
THAKAR SINGH—Ptatxtrizs— 
: RESPONDEANT. 


Hindu Law—Alienation by fathsr—Ancestral pro- 


perty--Burden of 
Positives proof. 

In a suit by the sons, in a Hindu family, to set 
aside an alienation of immovable property by their 
father on the groand that the property was ancestral, 


proof—Evidence—Oonjecture— 


the onus is on the plaintiffs to establish their case that . 


the property is ancestral and not self-acquired. 


Where the father had succeeded to the proporty as ; 


the next reversionary heir on the death of the widow 
of the last male owner, it mast be proved, in order to 
show that the lands are ancestral, that they had come 
to the last male owner by descent from’a:lineal male 
ancestor in the male line, through whom the plaintiffs 
also claim.. ~ 


When the onus lies on the plaintiff in seeking 


to set aside a solemn deed executed by their father, 
conjectures cannot be accepted as a substitute for 


roof. an 
ý Where the evidence showed thatthe last male 
owner acquired some lands by purchase ond others 
by the abandonment ‚of collaterals, but there was no 
evidence whatever defining the boundaries of these 
portions of land respectively.— F 

Held, that the lands could not be held to be 
ancestral property on such evidence. 


Appeal from the judgment and decree of - 


the Ohief Court Panjab, dated 26th May 
1908, | 
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` Mr. De. Gruyther, K. O., for the Appel- 
lants. 
, Judgment. 
Lord Collins —Thisis anappealfrom a decree 
of the Chief Court of the Panjab varying 8 
decree of the District Judge of Amritsar. 


, The suit was. brought by Thakur Singh 


and his brother, Kehr Singh, minors, by 
their mother acting as next friend, to set 
aside a deed of sale made on the 7th May 
1894 by their father Dyal Singh to the appel- 
lants and certain other persons as purchasers, 
on the ground that the lands, the subject- 
matter of the sale, were in the view of the 
Hindu law, ancestral, and that the sale was 


_ not necessary, and was for a fictitious con- 


sideration and in fraud of the rights of the 


` plaintiffs’ father Dyal Singh, as next heir 


and reversioner on the death of the widow 
of Dhanna Singh, the deceased owner. Kehr 
Singh died while the suit was pending: 
The only question in dispute on this appeal 
18 whether the lands were ancestral. Tha 
District Judge has held that they were not. 
The Chief Court has reversed his decision and 
held that they were. 

It is not disputed that the onus on this 
issue ig on the plaintiffs, and it is because 
in the opinion of the District Judge they 
failed to discharge this onus that the suit 
was dismissed. 

It is through theirfather, as heir of the 
above-named Dhanna Singh, that the 
plaintiffs claimed, and unless the lands came 
to Dhanna Singh by descent from a lineal 
male ancestor in the male line through whom 
the plaintiffs also in like manner claimed, 
they are not deemed ancestral in Hindu law. 
Therefore, if the plaintiffs cannot show that 


‘they were not self-acquired lands in the hands 
of Dharna Singh, the suit fails. Now, as 
‘the District Judge points ont, there is really 


no"evidence that the lands in question came 
to Dhanna Singh by descent at all. There is 
evidence that he acquired some lands in the 


_ district by purchase from the owners and 


there is a probability that he acquired others 
by the abandonment of other persons, who 
may have heen collateral, and in that way, 
may have become possessed of lands which, 
by the custom of the Punjab, would be 
regarded as ancestral. Bat there is no 
evidence whatever defining the boundaries 
of these portions of land respectively. Indeed 
the learned Judges of the Chief Court them- 
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“selves say: ‘It is impossible to differentiate. 


between the portions which came from rTela- 
tives and co-sharers and the portions which 
_ may have, in some instances, been purchased.” 
But itis by reason of this impossibility that 
the plaintiffs-failed to prove their case. The 
learned District Judge also points out: that, 
since the death of Dhanna Singh, large por- 
tions of the land held by him have been sold 
~ by his widow, and it is quite possible that 
all the ancestral land, if. he had any, was- 
embraced in these sales, and that the sale 
of the lands in question embraced exclusively 
self-acqnired lands. “Their Lordships agree 

that, when the onus lies, as it does- in this 
” case, on the plaintiffs in seeking to. set aside 
: on such grounds a solemn deed executed 
_ by: their father, conjectures cannot be- 
accepted as a substitute for proof. 
greatest respect to the Judges of the Chief 
Court, their Lordships ventur to think. 
that they have hardly given sufficient 
weight to this consideration. . Their Lordships 
| ‘agree with the conclusion Ana reasoning- of 
z.. the learned District Judge,and will humbly 
advise His Majesty that the appeal be allow- 
. ed and the decree-of the Chief Court set-aside 
= with-costs. The respondent’ must pay the 
costs of this appeal, except so far as they 
may have been increased by the delay which 
has taken place | in the prosecution ` of the 
appeal. 


Solicitors for the ‘appellaint—Wathins and 


DLempriere. 
Appeal allowed. 


(8. c. TM DoT. ‘886 ) : 
MADRAS HIGH COURT. 
- Civ Revision No. 347 or 1909. 
_March 7, 1910. 
BAGGI AMMAL—Pzririoner 
VET SUS 


APPADURAI GRAMANY-Rasroxpevr. 
Presidency Small Cause Oourts Act (XV of 1883), sa 


o. 48, 48—Summons not served in ajectment suit—Order, i 
ii eject of —Jurisdiction. 


Where summons was not served on the part 
sought to be ejected.as required under section 49 of 
the Presidency-Small Cause Oourts Aot, an order - 
passed to eject -him cannot bind him. 

Section 48 of the said Act confers jurisdiction to 


apply the provisions of the Civil Procedure Code-in ` 


dealing with ejectment suits nnder the Presidency 


Emel Oause Couris Act. Tho reniedy of a "person s 


~ 


‘With the. 


Present: —Mr. Jut Miller. gee 
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dispossessed is not merely by way of suit against the 
dispossessor. 

Petition under section 115 of -the Civil 
Procedure Code, praying the High Court to 
revise the order of the 3rd Judge of the 
Presidency: Court of Small Causes, Madras, 
dated 12th day of July 1200, in Ene 
Suit No. 41 of 1909. i 

‘Judg ment.—The sana Santol 
served with asummous under section 42 nor 
was any order made as against him in the 
first instance. The order of the 18th May 
was not an order to eject him and as I 
read the arder-of, the 30th June, the 
.Jadgedid not do. more' than decline to in- 
terfere on his:béhalf with “the proceedings 
taken under the original order, Consequently, 
the respondent was ‘Hota party tothe order 
under which he was ejected but a party hold» 
ing the position of @ person ‘other than the . 
judgment-debtor when the case is A case oe 
disposseasion under-a decree. 

- The learned Judge has applied: thé provi- 
sion of the, Code of Civil Procedure by virtue 
of the provision of section 48, Presidency 
Small Cause Courts Act, and I am asked to - 
hold that they do not -give him jurisdiction: | 


- so to do and that a person dispossessed under 


Chapter VII has no remedy bat the suits. © 
given by sections 45 and 46. I-hayve not been 
referred to any authority bearing on the | 
question but it seems to me that the language 
of- section 48 is wide enough to. give the’ 
necessary jurisdiction. `The -case is closely 
analogous to that of dispossession of a third 
party under a decree and Ohapter VII makes 
mo express provision of the prodedure | to be 
adopted in such a case. . 

.It states that the party an ered: “muyi; 
have a remedy by suit but that, it -seems. to 
me, will not prevent- the application of sec- 
tion 48, other procedure than that of the: 
Civil Procedure Code-not being prescribed.. 

` I cannot, therefore, say that the order was 
made without jurisdiction, 

. The petition is dismissed with costs. l 

` Petitron ase eset : 


~ 
x L] 


VoL. VI] 
RAMASWAMI IYENGAR 0, JANAKI AMMAL, `. 
g (s. 0. 7 M. L. T. 387.) ` + 
. °* MADRAS HIGH COURT. 
Secoxp Crvi Aresar No. 1367 or 1907. 
February 2, 1910. ` - 


` Present: —Sir Ralph Benson, Judge, and 
Mr. -Justice Krishnasami Aiyar. 


RAMASWAMI ITENGAR—Pramtri— ki 


ÅPPELLANT 
~ VETTES 


‘JANAKI AMMAL AND OTHERS-— 


_ DREFENDANTS— RESPONDENTS. 
Decres—Review—Appeal after a review 1s granted. 
Where a decree passed on the 31st January was 

ordered to be reviewed on the 9th April: 


Held, that there was no decree from which an appeal’ 


could be’ preferred till the order granting review was 
set aside. 


Second appeal per the decree of the 
District Court of ‘Chingleput, in A. 8. No. 
538 of 1906, presented against the decree 
of the Court of the District Munsif of Chingle- 
put, in O. S. No. 570 of 1904. 


Judgment.—tThe Munsif made his 
decree on the 31st January. The plain- 


tiff applied for ‘review on the -12ih March. 


The Munsif allowed the review on the 9th 
April. There was then mo decree of the 
Munsif from which an appeal conld be: pre- 
ferred; until the Munsif’s order was seb -aside 
on the 13th September. this state of things 


continued.: Again it was held in Ramanadhan . 


Chetti v. Narayanan Chetty (1), though this 


was afterwards. overruled, that a review, 


could not be proceeded with if an appeal was 


also preferred. The attention of the Judge: 


does not appear to have been drawn to these 
matters. The discretion to excuse the de- 
lay is with the Judge; and if he had exercised 
it with due reference to the considerations 


‘ we have -adverted, to, we should-not have - 
In these circum-_ 


been disposed to interfere. 
stances we think' we ought to reverse the 
Judge’s judgment -and remand the case to 
` him to- be dealt with according to law. It 
will be open to tre Judge to re-consider the 
question of delay inthe light of the remarks 
‘we have made. The costs will be provided 
for in the revised dearee. 


Oase remanded. 
.(1) 87 M. 602; 14 M. L. J. 321. ; 
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BAGGA v. SALIHON, 


' (a. c, 44 P. R. 1910.) ` 
“PUNT AB CHIEF COURT. 
MISOBLLANKOUS Cryin APPLIGATION No, 216 
or 1909. f 
` = April 15, 1910. 
Present: —Mr. Justice Johnstone and 
> Mr. Justice Ohevis. 
BAGGA AND OTHERS-— PETITIONERS 
-^ Versus > a 

SALIHON AND OTHERS— RESPONDENTZ. 
Civil Procedure Code (Act V of 1908), O. XLY, R. 7 
-—Privy Council Appeal—-Depostt of security for costs— 
Eatension of time—Grounds—Poverty, 

The time allowed for the deposit of security for 
respondent’s costs, under O. XLY, R. 7, of the Civil 
Procednre Code, 1908, for appeal to Privy Council 
can be extended for cogent reasons.’ 

Poverty is sufficient reason for extension of timè 
where the sum of money required is largo and the 
diligence of the petitioner is shown by his having paid 
in three-fourths of the money required. 

Barjor and Bhawani Pershad v. Musammat Bhagana, 
111. A. 7; 10 ©. 557, relied upon. 

Rangasayi v. | Mahalakshmamma, 
dissented from, 

Application for extension of tima within 
which to deposit security on.account of Re- 
spondents’ costs. 

Order.—-On 18th February we issued 
an order granting the petitioner his certificate 
of leave to appeal to the Privy Council. The 


14 M. 391, 


-certificate bears the date of 22nd February. 


Petitioner was directed to pay in Rs. 4,016 
under Rale 7, Order XLV, Civil Procedure 
Code. On 7th April, the petitioner paid in 


> Rs. 3,116, that being the day which the office 


reports, and which was probably notified to 
petitioner, as the last day for deposit. But 
on the 4th April 1910, three days before expiry 


‘of the time allowed, ‘Ee applied for extension 


on the ground of poverty. 

We have. considered the question whether 
poverty is sufficient cause for extension of 
time. In Rangasayt `v. Mahalakshmamma 
(1), a Division Bench following a previous 
ruling by a Division Bench, which interpret- 
ed the Privy Council decision in Bawor and 
Bhawani Pershad v. Musammat Bhagana (2), 
it was laid down that time could be enlarged 
in these cases only for “cogent” reasons, and 
that those reasons must be such as wonld 
lead the Court to believe that the party was 
diligent in due time to be prepared to lodge 
the deposit within-the limited period. and that 
he was prevented from doing sv, not owing 
to absence and the difficulty of getting furds, 

(1) 14 M. 391. ` 

Q) ER A, 7;10 0, 557, 


- 


— 


-be extended for 
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but owing to ‘some circumstance, accidental 
or. otherwise, over which he had no control, 
or owing to mistake which the Court would 
consider not unreasonable or eee by 
negligence. 


,In the present case the sum of Morey - 
required was large and the diligence of the 


petitioner is shown by his having paid in 


'” 3th of the money required. In our opinion 


ihe reason given for non-payment of the rest 
within due date is a sufficient reason. The rule 
laid down by the Madras High Courtis a mere 
gloss upon the Privy Council ruling quoted, 
and, in our opinion, it is not a necessary 
consequence of that ruling. Their Lordships 
seem to us merely to recognise that time can 
cogent: ”-yreasons: all the 
rest is merely the view of the Madras Judges, 


‘by which we are not bound ane from ~, which 


we venture to dissent. 
The prayer is that time ig extended. to 5th 


l May 1910, and we grant that prayer. . 


Let perinonsp be informed. 
Petition iea, 





~ (s. 0. 7 M. L. T. 888.) 
MADRAS HIGH COURT. 
Seconp Oivin Arrear No. 161 or 1908. 
March <0, 1910. i 
-Present:—Sir Ralph Benson, Judge and 
Mr. Justice Krishnasami Aiyar. 
AYYA PATTAR’S son NARAYANA 
| PATTAR—Pgalntivt—APPELLAMT 
COT Sts 


EASWABA MANGALATH MADATH. 


THETHI BRAHMANI AMMA AND OTHERS 


— DEFENDANTS—- RESPONDEMTS. 
Morumakkathayam Law—Hypothecation by one 
member of the tarwad-~Another member unheard of— 


' Women's rights under the Marumekkathayam Law 


Remand. ~ 


Tn taruads governed by the rule of Makkatkayam, 
women have no joint interest with the male members 


` butare only entitled io maintenance. 


8. A. Nos. 765 and 766 o 1863 [Madras Un- 
reported], referred to. 


Second appeal against the decree of the 


Court of the Subordinate Judge of South ' 


Malabar at Palghat,in A. S. No. 340 of 1907; 


‘presented against the decree'of the Court of 
‘the District Munsif of Tirur, in O. 8. No. 185 


of 1906. 

Judgment.—tThe sit ig. on & by- 
potLecation bond executed by the Ist defend- 
ant’s deceased son: Narayanan Nambi. Na- 


mw 
-— 


. bas been argued by. Mr. ` 


rayanan Nambi had abrother who has not ‘been 
heard of. He did not.join in the execution. 
The obligor and his brother are the followers 
of Makkathayam. The Subordinate Judge on 
appeal, holding that in a family governed’ by 
Makkathayam the property belongs to the 
tarwad consisting of the male members and 
all the females born in and married into . 
the family and that the loan in this case ` 

was not contracted for a purpose bind- 
ing on the éarwad, has dismissed the suit 
as against the tarwad property. | The 
Ist defendant pleaded that tha property: was l 

stridhanam. ` There is no distinct finding on ` 
this plea by either Court. 
whether Ramau Nambi is alive or dead. The 

question may arise: whether in the absence of- 


“his consent the’ mortgage 18 binding, assum- ` 
ing that the property was- not .the stridha- . 
. nam but belonged to the tarwad.- We have 


to call for findings on these. two questions. 
Buta larger question of general importance , 
Sundara lyer. He 
contends that the Subordinate Judge is wrong 
in holding that.the Ist defendant had a joint 


_ interest in the property with his son Narayana 
‘ Nambiin casethe property belonged to the 
` tarwad. 


In tarwads governed by the rule 
of Makkathayam, he says, women have no . 
community of interest but that on.the death 
of the last male member the property descends 
by inberitance under the ordinary, Hindu 
Law to the widow or daughter of such last 
male- holder. . Nambisars or Pushpakans 
as they are often called, where .they follow 


'“Makkathayam” are: governed. by the .same 


rules of law as Nambudris. ~The decisions of ` 
this Court in Second Appeal Nos. 765 and’ 
766 of 1892 and in Second Appeal No. 1821 
of 1897 are relied on in support of the view’ 
that in tarwads governed by the ‘rule of 
Makkathayam, women have no joint estate 
with the male members but are only entitled 
to maintenance. Inthe first: of.these cases it 
was held that a-sarvaswadhanam marriage 
brought about by the widow of the last male. 
holder could not be questioned by the widow. 
of another malemember who had predeceased. 


“In the latter case it was held that a mort- ` 
- gage by the last male-holder could not “be 


questioned by the female members who were 
only entitled to maintenance. The Kerala- 
vakaskramom a modern work, which hag ` 
beén 1referred to ss containing a reliable 
account of Malabar usages, has the following 


It does not appear ` ' 


Vol. vid 


“A FLEMING v. MUNICIPAL COMMITTER OF BIMLA, 


in paragraph 901: —If while the sons sad 
unmarried daughters born .to Pushpakan’s 
wife are alive that Pushpskan dies, the right 
to the proparty -balongs to the sons alone, 
‘ete. ‘It would’ appear to follow from the fore- 
going- rəferences that Makkathayam larwud 
in Malabar consists of the male members only 
and that women married into the family and 
women born’ in ,the ‘family but remaining 
unmarried"have: no community of property 
with the male “members but are only erititled. 


to inaintensnca during the life-tims of ‘the’ 


‘male members .and after the death of tho. 
last survivor to inherit -t6 his estate. This 
would ba ‘rightly so on the analogy of the 
modèrn Hindu Law. Bat it has been repudiat- 
ed in a decision of the „Travancore High 
Court in Haswaran Devaki Anterjanam ‘v. 
Easwaran Sambu and' Haswarak Sambhu v. 


“Haswaran Devaki Anterjanam (1), distinguish- ` 


ing an earlier decision of the ‘same Court in 
Subramantan Paramaswaran Potts vw. Idikkala 
Mathen (2). The Full Bench of" that Court 
observes. © It is well known that in the man- 
agement and enjoyment of property the 
-customs of the Nambudri do not differ from 
“the cnstoms of the Malayalee Sudra and again 
‘as the property - -of a Nambudri Ilom is 


‘ impartible and is intended to be enjoyed by 


: the members of the Ilom both male and 
female from generation to generation, the only 
"way of preserving the property from needless 
“wast, 18 by ‘empowering ali ‘the members 


interested to see that the property is mot.” 


` wasted or alienated by the manager for the 


time being. The local custom allows such : 


right to the widows of the Illom, who haveas 
‘much right and interest in the Illom property 
as the junior members of the Illom though 
their: rights are not ordinarily exercised 
i excepti in default of competent male members.” 

~The view above laid down is strongly sup- 
ported by a learned Malabar lawyer in 12 M., ` 
Lid. (Leader—Topics of Malabar’ Law p. 1787. 


Having regard to the importance of the ques- ' 


tion we think it desirable that evidence should 
be taken as regards the custom in Malabar on 
“the question of women’s Tights in Makkatha- 
` yam farwads. We must, in the first place, ask 
_ the- Subordinate Judge td give his findings on 
the two following questions : —_ 

‘(1) Whether the property was the ist 


‘defendant’s stridhanam and (2): ~ whether 
1):12 Travancore Law Rep. 46. : . > 
8 6 a te Law Bee 148. 6 
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“im. Makkathaya 


+ 


in the tarwad properties. 
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aman Nambi was ‘alive at the date of the 
‘suit and if not whether he survived N araya- 
nan Nambi. The Subordinate Judge is at 
libarty to take frash evidence on the second 
question. If his findings are in the negative 
on both ‘the points, the Subordinate Judge is 
directed to receive evidence on the question 
whether women who are married into or born 
Tarwads of Nambudris 
and Nambisans, have community of interest 
In addition to the 
evidence the parties may adduce,the Subordi- 
‘nate Judge will examine as Court witnesses 
respectable and competent persons who may 
be in a position to speak to the custom whe- 
ther residing’'in Malabar or in the Native 
States or Travancore and Cochin: judgments 
‘of the ‘Civil Courts in Malabar, if available, 
should also be placed upon the record as 
evidence of the custom. He will return his 
findings along with the evidence that may be 
taken as-to the custom within three months 


after the re-opening of the Subordinate Court. 


Ten days will beallowed for filing memorandum 
o objections to the findings. 


. Finding called for. 


` (sic. 48 P. R. 1910) 
PUNJAB CHIEF COURT. 
Cıvıı PRRARENOE No. 15 or 1910. 
April 9, 1910. 
-Present:—Sir Arthur Reid, Kr., Chief 
Judge, and Mr. J ustice Ohevis. 
W.-H, FLEMING—Prarntise 


CES . 
THE MUNICIPAL OOMMITTER or SIMLA 
DEFENDANT. 

Punjab Municipal Act (XX of 1891), s 42 (1) (A) 
, (a) (4)-—“Annual value? —House taa—Tan payable by 
. tenant to landlord. 

When Municipal taxes on a house at Simla are paid 
by the tenant to the landlord, they should be 
considered as forming part ofthe gross annual rent or 
annual value on which the Municipal Committee is 
entitled to levy a house tax of 10 per cent. under 
section 42 (1) CA) (a) (i) of the Municipal Act. 

Under a contract between owner and ocoupier, 8 
sur of Rs. 1,000 was payable by the latter for use 
and occupation of a house for a year. Of this sum, 
Rs, 900 was described as rent and Bs. 100 was treated 
ag recouping the owner for the house tax payable by 
the Municipality: 

Held, that the annual value on which house tax 
"was recoverable was Bs. 1 000. - 

Pullen v. St, Saviour's Union, (1900) L. R. 1 Q.B. 
138; 69 L. J. Q: B. 189; 81 L. T. 583; 48 W. R. 186, 

kada ' 


` 


ka 
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. FLEMING €. MUNICIPAL COMMITTEE OF SIMLA. 
Case referred by .the Honorable Mr. A. 


. Meredith, Commissioner and Superintendent, 


à 


Delhi Division, under section 52 of the Panjab ` 


Municipal Act, 1891—with his No. 22 L, F., 
dated the 25th February 1910. | 
Mr. Beechey, for the Defendant. — ` 


Order.—This.is a reference -by the 


Commissioner of Delhi under section 54 (2) 

of the Punjab Municipal Act, XX of 1891. 
The question referred is whether; when 

Municipal taxes are paid by the tenant.to the 


“ landlord (of a house at Simla), they should. 


be considered as forming part of the gross 


annual rent or annnal value, cx which the, 
_Municipal Committee is entitled to levy a 
-house-tax of “10 per cent. under. section 42 | 


(1) (A) (a) (Ò of the Act. The reference is, 
as g fact, limited to house and ground-tax. 
Annual value was defined in section 89 (2) 


-of ihe Punjab Municipal Act, XIII of 1884 


“as meaning the Rross annualrent. for which 


“ buildings and lands liable to taxation may 


reasonably be expected to let, and in the case 


_of hcuses, may be expected to let unfurnished. 


: This definition bas been maintained in section 

42 (2) of the present Act; KX-of.1891. _ 
Section 63 of the Act Provides that. a tax 

payable under rection 52 (1) (A) (a). (a tax 


on buildings and, lands) shall be paid by the. 


‘owner of the property in respect of which 


i (Metropolis), Act, 


itis payable; and that a tax. payable under 


-section “44 (a water-tax) shall be paid by the 
occupier of the property in “respect of which 


it is payable: ` 
32 and 33; Vict. C. 67 (The Valuation 
1869), section 4, defined 


the`term “gross value” as meaning the 


‘ annual rent which a tenant may reasonably 


be expected, taking one year with another, to- 


pay for. an. hereditament if the tenant 


_ undertook to pay all usual- tenant’s rates 
and taxes and to 


the commutation rent 
charge,-if: any, and-if- the landlord undertook 


to bear the-cost of the repairs‘ and insurance, ` 
“and the other expenses, if any, necessary to- 


maintain the hereditament in a state >to 
command that rent. 


[n Pallen.v. St. Savtour’s Tiron (1). the 


„fects dealt with were that the owner of 


block of artisans’ dwellings, . ‘consisting of 
separate tenements, the access ‘to which was 
by means of @ common stair, leb the tene- 


KE) (1900) L.R. 1 Q. B. 188; OL. J. Kg B. 189; a1 L-T. 
683; ABW. R. 186. 
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also a further. sum for the. lighting and ` 
5 cleaning of the common stair. 
in assessing value, included the farther. sum .- 
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ments upon the terms of the tenants paying 
a certain weekly sum by way of rent; and 


The overseers, 


in-the rent. Darling, J., said: “What we 
have to. determine.is the value to the 
landlord upon which the premises are 
rateable.. What would the tenant be ex- 


pected to pay here upon these conditions P. 


It seems to me thathe would be expected ‘to 


‘pay the whole of what he in fact pays direct- 
ly to.the landlord and also that-he pays 


indirectly to him ‘through his collector.” 
a lighting and cleaning the common stair) .. 
“For no tenant would take a tenement in” 


A » building of this character unless the stair- 


case by which-he has to reach;his tenement 
is. kept reasonably clean .and lighted... 
Therefore, I think that these sums represent 


r 


the basis upon which the gross w of the wo 
, premises is to be computed.” 


_ Channel, J., smd: “1 think ‘that ‘ihe 
weekly sum of 6d. (for lighting. and cleaning 
the stair) is not.a sum which, upon- the facts 
of this case, could be distrained for, and, 


according to the bargain between the parties, ` 
is no part of the rent; at the same time I ~ 
think that it is a sum which must be taken’ 

into consideration in arriving at the rent . 


“ which a tenant might reasonably be expected 


to pay for one of these tenements . 


| not signify that in a bargain, which 18 in 


ae 


fact made between the parties, the landlord 


chooses to split up the sum to be paid by the ~ 
tenant, and say-that he shall pay-as much ~ 
for the tenement itself and an additional sum - 
The 
_appeal against the assessment on the- whole ` 


for keeping the access to ib in order.” 


amount paid was consequently: dismissed. 
The Commissioner, who referred ` the ques-- 
tion to this Court;-has cited: “The wording. 


‘used on the reverse.of Form 1 of the declara-:- 


tion under section, 18 of the Tncome Tax Act, 
paragraph ‘(6)” as indicating | 


the Income-Tax . Act.” The reference is 
apparently to page 115 of . the Punjab 
Income-tax Manual of 1899, (c), KOX and Gii), 


which provide for the deduction from gTos8 , 


receipts, in the case of income from’ houses, 


of any rent paid on’ sccount. of such houses,- 
and of Municipal taxes on houses, buildirgs 
and land. This does not, in our-opinion, help 
the objector—sums paid for i a taxes 


ry a 


`~ 


- Ib does ` 


z “that, taxes ` 
are notincluded in rent for the purpose of- 


` 
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are expressly excladed from the amount on 
which income-tax is payable, but theMuanicipal 
Act contains no similar: provision, and we 
must interpret the Act as it stands. The 


owner has to pay 10 percent. on the annual | 


value, t.e., on the gross annual sum for which 
his Kous may” POREOBBDIY be expected to 
let. 

| Pullen v. ‘St. Saviour’ s Union (D), is author- 
-ity for holding ‘that the ‘otal’ sum payable by 
the tenant to the owner for use and ococapa- 
tion of the house is the annual value, and 
that it is immaterial that out of ‘the sum of 
Rs. 1,000,the-sum of Rs. 900 is treated as 
the rent of the house and the sum of Rs. 100 
is treated as recouping the owner for the 
honse-tax ‘payable by him to the Municipal- 
ity. - 

The water-tax is obviously on a different 
footing and is payable by the occupier, not 
by the owner as such. The occupier would 
suffer for failure to pay the water-tax and 
the owner would suffer for failure to- pay 
the house-tax. Section 64 applies to: 'the 
latter case and section 201 to the former. 

‘Previous practice has nothing to.do with 
the question before us, which is merely of 
interpretation, but we may say that 10 per 
cént. is the maximum amount chargeable, 
“and reduction of the amount is withinorthe 
discretion of the Municipal~Committee ` and 
the Local Government. The objector filed a 
number of objections, all based on previous 
practice or hypotheti¢al cases of hardship. 
“The matter is in the- hands of owners and 
occupiers, -and is merely a case of, supply 
‘and demand, If an owner cannot find -a_ ten- 
ant willing to pay what he demands, he 
either accepts a smaller sum or has his house 
* on his hands. 


We have no hesitation in holding that a ~ 


` gumof Rs. 1,000, payable under the contract 
between owner and occupier by the latter to 


the-former for tise and occupation of 2 house” 


for a year, is tle annual value on “which 
house-tax is recoverable, whether the sum 
was:described in.the contract as rent or as 
Re. 900 rent and Rs. 100° for the house-tax 
payable by the owner on Rs. 1,000. © 


Our answer to the question referred is, 
therefore, in the affirmative. Parties will - 
bear thit own ‘dosta of this Court. 


ta 


= (8. c. 7 M.-L T. 390.) 
MADRAS HIGH COURT. 
Fresv Cryin Appear No. 18 op 1908. 
February 28, 1910. 
Present: —Sir Arnold White, Ohief Justica, 
and Mr. Jasticoa Abdar Rahim: 
PEMMARAJU: VENKIAH GAROO—~ 
> PTAINTIFR-—ÅPPBLLANT 
versus 
‘Tar SECRETARY or STATE ror INDIA 


Iv COUNCIL —Derenpant—Responnent. 

Interpretation of doctument—Deseription of property 
by boundaries and. by area—Lessor and lessee— 
Failure of lessor to pūt lessee + posseasion—Lessee's 
right to compensation, 

-Itis a woll-known canon of interpretation that 
where there is aconflict between the doscription of 
the boundaries of the landand that of the quantity, 
the description of the boundaries, if itis accurate and 
precise, dominates that of the quantity. 

Raja Durga Prasad Singh iv. Rajendra Narain Bagchi, 
10 0. L. J. 670; 87 Oas. 293; 4 Ind C. 713, followed. 

Tlewellyn v. Earl of Jersey,(1842)11 M. and W 183; 
63 RR 669; 12 L. J. Ex 258; Jack Y. Alc’Intyre, 


, (1845) 12 Ol. and F. 151; Cowen v. Truefitt, Ld., (1898) 


2 Ch 551; 67 L. J. Oh. 695; 47 W.R. 29, 79 L. 1. B49; 
(1898) 2 Ch. 809; 63 L J Ch 563; 81 L.T. 104; 47 W. 
E 661; M. 0 Juer v. Walker, (1819) 4 Wheaton U. S. 
444, referred to. 

If the description of ths boundaries is vague and 


- uncertain, it yields to the description of the quantity. 


Harrick v. Simby, (1867) L R 1 P. O. 436; Davis v. 
Sheperd, (1868)L. R. 1 Ch App. 410; 35L. J. Oh 582; 15 
L T.182;-Millor v. Walmesiey, (1905) 2 Ch. 164; 
Horns y; ‘Sty uben, (1902) A. O. 54; Mewson v. Prigars 
Lessee, 161 U. S. 220;7 Wheaton (U. 8 )7, referred to. 

A party, who lets premises, agrees to give posses- 
sion, andif he fails to do so, the lessee my recover 
damages. 

Appeal rgainst the decree of the District 
Court of Godavari, in Original Suit No. 13 of 


1903. 


Judgment. 


White, C. J.—In this case Iam unable to 
adopt the view which has been taken by the 
District Judge. I turn first to the order made 
by the Collector under section 12 of the 
Surveys and Boundaries Act IV of 1897. There 
I find this passage :— “ Unfortunately absolute 
certainty is not possible in this casa owing 
to the shifting character of the river bed and 
the disappearance of landmarks referred to.” 
Then, later, the order goes on: "I accordingly 


seston my decision that the line indicated in 


that plan as the line indicated and intended 
by the panchsyatdars be accepted as the true 
dividing ling between the two villages and ' 


-that it be demarcated, the excess area of 109 - 


acres odd- referred to by the renter falling 
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beyond the line being-clearly an accretion to 
the land appertaining to the Gopalpur 
semindar, 

“ Then I find in the written akatah put 
‘in by the defendant these allegations in 
paragraph No. 4:— The plaintiff is entitled 
only tothatland which was theretofore enjoyed 
` as part of Sidhantam Lanka subject to the 
changes due’to the shifting character of the 
river bed incidental to all linkas. Heis put 


to the proof of his allegation’ that the nuit 


land was leased to him.” Paragraph No. 5. 
“The defendant submits that it is a well- 
known fact that the lankas in the bed of the 


river Godavari aresubject to frequent changes ` 


“both in shape, extent and surface soil by 
the action of the river” Paragraph No. 6. 
“The lanka land measuring atres 109 odd 
alleged to have been encroached upon by the 
‘Gopalpur proprietor is a gradual accretion to 
his land. In the pattuh which was granted to 
the plaintiff by the Collector the land leased 
to him 18 described in paragraph No. 1 as 
lanka called Sidhantam lanka of Sidhantam 
- willage. The name of the lanka is given as 
Sidhantam Lanka. The extent of the lanka 
given under the heading boundaries is acres 
777, cents 64. Then the boundaries are set 
out and the northern boundary is Gopalpuram 
Badana Danka (Exhibit A). 
lika which was given by the plaintiff (Hx- 
hibit IV) the name. Sidhantam Lanka is givea 
and the-area is given as 777 odd acras under 
the heading approximate extent.” 

It has been argued on behalf of the res- 
pondent that, having regard to the shifting 
character of these boundaries as found by 
the Collector in his proceedings under the 
Surveys and Boundaries Act and as alleged 
' by the defendant in his written statement, 
the extent stated in the pattah may be dis- 
regarded and it must be taken that when 
the plaintiff took the lease of Sidhantam 

Lanka he knew he was taking a lease of 
Lanka, the boundaries of which were for 
physical reasons lable to shift from time to 
time. I cannot draw from the fact that the 
boundaries were of a shifting character the 
inference which the Government pleader in- 
wited me to draw. I think thd fact that 
the boundaries are of a shifting character 
and the property leased is liable either to 
diminish or increase by & process of accre- 
tion entitles the man who is contemplating 
taking the lease to rely upon the area 


ie 


Bagchi (1). 


- Oowen v. 


In the muchi- - 


stated in the lease; and it seems to mein draw- i 
ing that inference I am only proceeding 
in accordance with a well-known canon of 
law which is laid down in the case of Raja 
Durga Prasad Singh v. Rajendra Narain 
The passage to which I refer is 
on pages 583 and 584 and runs-as follows :— 
Consequently the result is that the quantity 
specifically stated in the lease is 400 bighas 
whereas the area contained within the bound- 
aries mentioned therein is 275 bighas odd 
only. Returning now to the question of the 
true construction of the subject-matter of 


-this lease, the primary canon of this interpre- 


tation of a deed or grant where there is a 
conflict between the description of the 
boundaries of the -land_ conveyed and the 
description of the quantity unquestionably 
is that the description of the boundaries if it 
is precise and accurate, dominates the des- 
cription of the quantity. See Llewellyn v. 
Earl of Jersey (2), Jack v. Mc Intype (3), 
Truefitt Ld. (4), M. 0O. -Juer 

Walker (5). On the other hand there is a 
supplementary canon equally well-established 
though instances of its application are much 
less frequent than those of the other, that if 
the description of the boundaries is vague and 
uncertain it yields to the description of the 
quantity; see Hariick v. Siaby (6), Datis y. 
Sheperd (7), Millor v. Walmesley | (8), Horne 
v. Struben (9), Mewson v. Prigars Tee (10): 


. I do not mean to suggest that he is entitled 


tosay I claim the physical possession of 
the precise area mentioned. Hedoes not put 
his case higher than this; these boundaries 
being admittedly of a shifting character and - 
the area being stated, I am entitled to be 
putin possession of an area which approxi- 


~ mates to the area which is man ong in the 


lease.” 


Then it was suggested on behalf of the 
respondent that the case made here is not 

3 10 C. L. J. 670, 4 Ind Cas. 718;87 C. 293. 

(1843) 11 M. & W. 188, 68 R. -R. 569; 13 L. J. 
Ex. 248. 

(3) (1845) 12 Cl. & F. 151. 

(4) (1898) 2 Oh 851; 87 L J. Oh, 695; 47 W.R. 29; 
79 L. T. 848, (1899) 2 Ch. 800, 68 L. J. Ch. 563; 61 L. 
T, 104, 47 W. R. 661. 

(5) (1819) 4 Wheaton U.S 414 
9 (1867) L. R 1P. 0. 486. 

(7) 1866) L. R. 1 Oh. App., 410; 35 L. J. Ch. 581; 
15 L. T. 122, 

(8) (1905)2 Oh 164, 74 L.J. Ch. "6; 53 W. R. 581; 
93 L T 574; 21 T L. R. 691. 

(9) (1902) A. O. 454; 71.L. J. P. 0. 88; 87 L. T: 1, 

(10) (1822) 161 U. 8. 229; 7 Wheaton U. 8. 7. 


: Judge in the Court below. 


` quires that we should deal with it: 


AMRU v. MOHAN PINEN ` : 


the case which: was snude in the plaint’ 


which was presented before the ‘learned 


Ajyar-on behalf of the appellant puts his 
case alternatively. He said if the Collector 


_ was-wrong in his'order in the proceedings 


under the Sdrveys and Boundaries Act and 
this land belongs: to Government,:I am 


- entitled -to be put.in possession of the 109° 


acres odd. If, on the other hund, he is right 
and Government are not in 84 position’ to 
put me in possession of the 109 acres odd 


because it belongs to somebody else, then |, 


I am” entitled to damages for breach of the 
covenant to put me in possession ‘of the land 
which was leased. 1 think hei is- entitled to 
put his ‘case in that manner. Mr. Napier 
suggested that taking leases’ of this charac: 
ter partakes of the ‘nature of gambling und 


that the lessee takes his chance whether by 


accretion or washing away during the cur- 
rency of his lease he gots more or less than 
the extent provided for in- the lease. I can 
quite understand that but the gambling 
seems tome to’ be with reference to what 


i happens ‘after hë has got possession of the- 


land under the lease, not with reference to 
the’area’ stated -in the lease being kaki 
matély correct or otherwise. 

Then Mr. Napier took the point of limit- 
ation and said that assuming the time to run 
from’ the date of the muchtltka’ which is; 
of course, later in date than the pattah, the 
plaintiff's claim was 


Limitation “Act. No question of limitation 
was ‘raised before the District Judge. How- 
ever, Mr. Napier is, of course, within his 
rights in taking it’ here and the law re- 
Bat 
as I have come io the conclusion that the 


_case must go back--to the District Court; I 
_think the‘proper order with regard to the 
plea of limitation now raised is that the - 
-defendant will -be at liberty to amend his . 


-written siatemeni. by raising the plea of 
- Himitation. ore a 


It seems ae me that ao baa to this plea of 
limitation, if when the snit was brought, the 
Government was not able to put the plaintiff 
“into possession of 777 acres or thereabouts 
which is the’ extent given of the lanka, 


they are liable to compensate the plaintiff > - 
A party- who lets 


by way of damages. 


~ 


ibian GASEE. 


Mr. Seshagir . 


time-barred under’ 
article 116 of the’ second Schedule to the 
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tay 


premises agrees to give possession and if he 
fails to do so the lessee may recover damages 


‘against him. See (oe v. Olay. (11). I say 
-nothing as to the measure of damages. I 


leave, that to’ GA dealt with by .the Court 
below. ' 


For the reasons which I have stated I 


“hold that the decree of the District Court 


must be set aside and the case must go back 
to that. Oourt to be dealt with in accord- 
ance with those observations. Costs will 
abide the event. 

Abdur Rahim, J.—I agree in the order pro- 
posed by the learned Chief Justice. 


l i Oase remanded. 
(11) 3 Bing. 440; 80 R R. 699. 





(s. 0..47 P. L. R.1910, 69 P. W. R 1910) 
PUNJAB CHIEF COURT. 
SECOND Civin Aperau No 539 or 1909. 
March 28, I910. 
s E T E Arthur Reid, KT., 
Judge. 
. AMRU AND snorner—Derenpants— 
APPELLANTS 
Versus 


Chief, 


, MOHAN SINGH AND ANOTHER —DLAINTIFFS 


AND OTHERS DEFENDANTS-—RUSPONDENTS. 
Custom— Adoption-—Brothar's daughtes's son—Re- 
versioner's consent necessary-—Burden of proof—Hindu 
agriculturist Jats of Hoshiarpur Tahsil. 
Among Hinda Jat agriculturists of the Hoshiarpur 


‘Tahsd of the Hoshiarpur District, the adoption of » 


brother's’ daughter’s son is not valid without tho 
consent of the adopter’s reversioners. 

Among agriculturiata thé burden of establishing 
the unfettered power to adopt a person, who is nob 
an agnate, is on the party who sets up the power to 


‘adopt the individual in question. 
. The proof of power to adopt a daughter’ s gon does 


not shift thè burden of establıshing the power to 
adopt the son of a brother’s daughter. 
Ralla v. Budha, 50 P. R. 1893 (F. B ), followed. 


- Further appeal from the decrees of Major 
G. U. Beadon, Divisional Jadge, Hoshiarpur 
Division, dated-the 30th November, 1908. 

Mr. Gurcharan Singh, for the Appellants. 

Mr.Muhammad Shafi, for the Respondents. 


Judgment.—the sole question for 
decision is whether, among Hindu Jat agricul- 
turista of, the Hoshiarpur tahsil of the 
Hoshiarpur district, adoption of a brother's, 
daughter’s son is valid without the consent 
of the reversioners of the adopter. The 


authorities cited are— 


(1). Bhupa v. Uttam Singh (1), in which 


(1) 61 P. B. 1880, ` 


a 


m 


? 
hand 
F 


ib was held that 
custom in "the Punjab- an: adoption of oa. 


“ft adduced Was 
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“according to. the: sence 


daughter’ a son was found to'be valid among 
the Jat caste, ” and, that the mare circum- 


stance that no instanca of an “adoption of ‘the . 


kind in the particular goé in question (Khewal 
Jats of the Ludhiana district), - 
not sufficient t> 
affirmatively that the ‘custom: of the got 
differed: from the general custom 89 as, to 
“render the adoption invalid. 


(2). Albel Singh v. Vir. Singh (2), in qian 
including ; 
- tence.of-the unqualified power.” The Court `- 


it | was . held on .the ~evidenca, 


“Instances of adoption of sister's son, that the 


plaintiff had failed to- discharge ‘the burden 
- which lay on him of establishitig the in--- 
_ validity among Siddhu Barar Jats of the- 
of a brother's 


Moga tahsil, 

daughter's son. - 
(3). Hukam Singh V. -Mangul Singh (3), in 

whioh it was held that Bhupa v.-Uttam Singh 


“I eroza pore, 


(1), was sufficient suthority for holding’ that: 


the mere absence of- cases in the got in ques- 


_ tion (Tung Jats of the Amritsar district), 


was not’ adequate .reason for considering 
that the custom of adoption did -nòt prevail 
among them,” the judgment was very’ short 
and included the: passage 
‘these -Jat clans the burden of proving: a 


daughter's ‘son .or_ an ‘only soù cannot þe ` 
' was valid without the. assent of reversionors : 
‘(first cousings)., - 


adopted, would rest on the „plaintiffs ` and 
they have -nót discharged it.” 


(4) Ralla v. Budha (4), in: which it “was ` 
held, theparties being -Muhammadan Arains 


` of ihe Nawashahr tahsil, Jullungar, that the 


+ 


burden of proving the validity. without the 
consent of near reversioners, ‘of the adoption 


of a daughter’s son was on those who set-up 


“the adoption. : The judgment of Plowden, 
S. J., ran; In Hoshiarpur, in thé Riwaj-s- 
am of Jàts, . Hindu and Muhammadan, for 
the whole district, it is stated that daughter's 
and sister’s sons may be adopted, but no 
light 
There ‘is, however, 


-that, among the “Hindu. “land-holding, tribes 


who permit adoption in these portions of 
„the Punjab,there is no presumption of the’ 


validity of the adoption of a daughter’ '8 son 


‘by custom, irréspective of: assent of the 
I think,- therefore, that we aro 


BENGOK 
: (2) 86 P.R. 1885. “3 h l 
-{8) 48 P. R. 1886. . < ae z 
eee BD. Wr f 
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had been. 
i establish l 


-ings 


44 
-80 too among a 


is thrown upon the conditions of a 
“valid adoption. '- >. 
‘ample material on which it may be concluded . 


< 


= 
~ 
Pa 


ie 


fully. warranted in holding generally—creed, ` 
tribe and locality apart—that-when ason- ` 


- F1910 


less man, in any land-holding group. “which Da 


recognises a power to, adopt, asserts . that : 


he is competent to adopt a daughter’ sson-or _ 


“other, non-agoate in presence of near agnates, 
irrespective of their assent, the presump- .- 


tion.at the outset is against the power; and, 
in, the absence of any admission in,the . plead | 
in any particular ‘case “which -may 
‘qualify the presumption; the form’ of the 


issue should be such as to. throw tke - burden n 


of proof on the person asserting the exis- 
eventually: held that the onus had, not pper, 


(4). Natka Sha T Binih (5), 


which ib., was held, on the Riwaj-r-am on 
instances cited and, evidencs of assent by some. 


reversioners; thatamong Leh]: Jats of the 


$ Hoshiarpar district adoption of a daughter's” 


discharged. a 


~ 
t 


Bon was -valid without the assent -sof - aa 


>, 


gioners, | bats 
(6).. Soknun v. Ram Dial. (6), 7 in whioh it 


was keld that Acharjya -Brahmans of the. ` 
‘Kangra district, who were.not agricultutists, j 


were-not bound by the rule of burden -of 
prooflaid down in Ralla v.. Budha (4), and 


that under Hindu Jw an‘adoption by one of | 


them of his sister's son,in the dattaka form, 


(7). Hem Raj v.: Shaiba (7), in EN it 


was. held that, among Hindu Jats ot the ` | 
“Ho6shiarpur district, the -Riwaj-s-am which- 


‘stated ‘that if a- man had. no male lineal 


“descendants,-he could adopt. his daughter's » 


son and raoidod four instances of adoptiot” 


ofa daughter's son, shifted -the burden of 
proof on to the party- who denied the validity a 
.of-sach adoption, ~~ i 


(6). Ohuttan v. Ram Ohand (8), in which it 


“was held that Ralla v. Budha (4). did > not 


apply to non-agritultural Brahmans of the 
Delhi suburbs, and that, adoption admittedly 
prevailing among them, the-onus of proving _ 


| that a particular kind of adoption, e. g. „ofa. 


daughter's. or 8 .sister’s son. was not valid, 
was, on the party :who- denied the E 
and it was further held, citing., Hukam. Singh ` 
v. Mangal (8) and Albal Singh. Vi, Vir pak | 
(b) 84 P. R..1899. 
A P. R. 1801. > AE a 
3 116 P. B. 1901- 0- Mb % 
- (8) 88 P. Re 1908-7 > i>a TT a 
J k J 
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(2), that under the circumstances a brother's 
daughter, might be 
light as a-man’s own daughter; 

(9). Tiahsa v.- Qim (9), in which it- was 
held: that a custom among Araius ° of the 
. Jullundur tahsil empowering a- sonless pros 
prietor to give.-his- ancestral estate to his 


sister's son, of another got, in “the presence of - 
male agnates had-not been established, that- 
sister’s sons were on- quite a different footing - 


from daughter’s: sons and that'the onus lay’ 


on the donor to prove the validity of the | 


custom.’ <= 


imposed on the party denying the right of 


adopting -a daughter's son in the’ presence of. 


collaterals the burden of: proving that it did 
not exist, and (2) that the burden had not 
been discharged.’ ` 

(11) Hamira'v. Ram Singh (11), in whieh 
it was held that the principle that widows 
succeeded not as mothers of their deceased 
sons: but as widows “of their sons’ fathers 
< gould not be followed’ up to all its logical 
conclusions, as,-for instance, placing a paternal 
aunt and a grand paternal aunt in thie posi- 
tion occupied by, daughters. The judgment 
ran: “In no system’ of -law that we ‘are 
aware of are the: claims of: daughters and 
Bisters placed | on the same footing, and we 


cannot “imagine that- the- ‘agriculturists of — 


‘this Province by a subtle train of reasoning 
would ever have put them on-the same 
footing.” One instance only of adoption of `a 
brother's daughter’s son.in this district has 


regarded -in the ‘same ` 


~ 


does not shift the burden of establishing the 
power to adopt the son of a brother’ s daugh- 
ter.. 4 

On the rulings” the one class of cognate 
differs widely from the other, and the barden 
of proof has not been discharged by the one 
instence cited, the decision having been prior 
to the Fall Bauch decision and the Rriwuj-t- 


.am being silent on the power contended for 
-here. For these reasons | dismiss the appeal 


. adducing evidence. 
(10) Achhar Singh v. Mehtab Sanak (10) in © : 

which it was held (1); that-the Rrwaj-t-am of gee? 
the Hoshiarpur district and instances cited” 


with costs. I see no reason for a remand, the 
appellant having , had ample opportunity of 


` Appeal denied 


~ Fe la 


PY w 


(s. c. 7 M. L. T. 397; (1910) M. W. N. 207.) 
~ MADRAS- HIGH COURT. 
Civie APPBAL agatnsT ORDER No. 68 or 1908, 
`.. March 11, 1910. 
Present:—Sir Arnold White, Chief Justice, 
and Mr. Jastice Miller. 


Tre SECRETARY or STATE ror INDIA 


in COUNOLL REPRESENTED BY Tas QOLLEOTOR 

OF Tsion INOPOLY—DEFENDANT—ÅPPELLANT 

` Versus ` 
MUTHUVEERAMA RE D DI—PLAINTIPE — 
RESPONDENT, 

agato channel —Non-repaw by Government —- 
Daficrens y of supply thereby—S ust a loss thereby 
caused —Whsther suit lies. 

A. person bound by reason of his tenure to keep in 
repair irrigation channels isnot liableto an action 


-by individuals injured: by his failure to do so. 


s 


been cited and that was maintained by the ~ 


District Court iw 1879. The Full Bench 
ruling was specifically followed in Sohnun v. 
Ram. Dial (6) and though it-has been attacked 


-by Counsel in Hem Raj v Sahiba (7) and in - 


-other cases and after taking time for delivery 
of judginent, I see ho reason for a farther 
- reference to a Full-Bench on the ground that 
it does not correctly lay down. the law. - The 
rule laid down‘by it is that ‘among agricul- 

: turists the burden of establishing’ the unfet- 
tered power to adopt a person who is not an 


agnate is onthe party who sets up the power 


to adopt the individual in question, and that 
‘evidence’ of- power to adopt : a ‘daughter’ g` son 
_ (9) 24 P. R. 1905; 42 P. L. R. 1905. 


(10) 81 P. R. 1907. 
(11) 184 P. R. 1907 G. B,); 85 P. W: 1607. 


Young v. Davies,7 H. and N. 772; Rundle v. Hearle, 


- (1898) 2 Q B. 83, referred to, 


' ÀA Zamindar’s position js analogous to that of a 


person or corporation on whom statutory powers and 


duties are imposed 

M. R Oo. v. Zamendar of Carvatnagiam, 11. A. 304; 
14 B. L.R 209; 22 W. R. 279, Fletcher v. Rylands, 
3 H. L. 380, discussed. 

- In: the absence - of law liability as regards in. 
dividuals, the mere imposition of a statutory duty is 
not tantamount to statutory hability i in case of non- 
feasance. The statute must impose the liability 
expressly or by clear implication. 

No sut lies against Government by an individual 


’ for loss’ occasioned to him for the mero failure to 
_ repair an irrigation channel by the Government 


Samharavadivelu Pila: v. Secretary of State, 28 Ar. 


72, 15 M L J. 82, discussed and explained. 


| When the crop ‘fails for want of water, all that tho 
r "yot can claim is that the land tax shall be remitted, 


Appeal against the decree of the District 


‘Court of ‘Trichinopoly, dated 19th November 


1908, in A. 8. No. 135 of 1968, presented 


“against the decree of the Court of the 


District Munsif of Kulitalai, dated the 30th 
March 1908, in O. S. No. 684 of L9C5, 
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Judgment.—tThe plaintiff alleged 
that a certain Calengula which regulated the 
supply of water for irrigation to his land had 
: fallen into disrepair and the Government 

officers being bound to repair it failed to do 
so. In consequenee of this failure, his land 
received no water and his crop was lost. He 
‘sued for compensation to the extent of the 
value of the crop which but for the failure 
of the water-sapply he might have got. 
Both Courts below have cousidered the 
question whether the plaintiff has a cause of 
action against the Government and though 
the written statement does not distinctly 
raise this question, we have dealt with it. 
In the circamstances, we are of opinion that 
the District Munsif was right and that the 
Government is not under an obligation with 
` regard to each individual ryot to repair 
irrigation works whenever they require re- 
pair. 


madein India, whether against the Govern- 
mentor against a zamindar, though opportu- 
nities for such claims have been safliciently 
frequent ever since a system of irrigation 
works was inaugurated in the country. 

The Courts in this Presidency have held 
that a ryotis entitled to prevent the Govern- 
‘ment from doing any act resulting, in a 
material diminution of the usual supply of 
water for irrigation to his land, but it has 
never yet been held that an action will lie 
for mere failure to repair, when repair is 
required to enable the ryot to receive the 
usual supply. For the respondent reliance 
is placed on Madras Railway Company v. 
Zamindars of Oarvatenagaram (1) but that 
case does not help him. It may very well 
be—it is a question which we need not 
‘decide—that the- Government when Hand- 
ing over large tracts of the country to 
tamindar at the Permanent Settlement laid 
upon them an obligation to preserve and 
repair theirrigation works handed over to 
‘them at the same time, and consequently, that 
there may. lie on a samindar an obligation 
more onerous than any that is upon the 
Government and that what is discretionary 
sin the Government’ has been made by the 
Government obligatory in the case of the 
zamindar. 
to remember that what the Privy Council 


‘had to decide was not & question as to the 
- (1) 1]. A. 864; 14 B. L R. 209; 22 W. R. 270. 


~~ 


m 


There is no‘case, so far as. we know in’ 
which a claim like the present has ever been >` 


But, however that be, we have | 


extent of the obligation if any to maintain 
the works, but a questiom whether the rule 
laid doen by the House of Lordsin Fletcher 
v. Rylands (2) could properly be applied so 
as to make a samindar liable for damage 
done by the breaching of an irrigation tank 
maintained by him. In discussing this ques- 
tion their Lordships observe that the Govern- 
ment of India have undertaken the public 
duty of maintaining what may be called a 
national system of irrigation essential 
to the welfare of a large portion of the 
popalation, and that this public duty has 
In soma cases devolved upon samindars, who 
eynnot do away with the irrigation works in 
which many persons are interested, but are 
charged by Indian Law by reason of their 
tenure with the duty of preserving and 
repairing them. These considerations ara 
advanced to demonstrate ,the difference 
between the position of a zamindar and that 
of the defendants in Fletcher v. Rylands — 
(2). That isto say because the zamindars 
are under an obligation to preserve and repair 
these tauks as a part of the public duty 
undertaken by the Government, they cannot 
be held liable for damage caused by the 
accidental destruction of ons of those tanks. 
The zamindar's position is further likened by 
their Lordships to that of a person or 
corporation on whom statutory powers are 
conferred and statutory duties imposed, 


Tbeir Lordships had not to decide anddid : | 


not decide the extent of the duty undertaken 
by the Government and cast upon the samin- 
dar and if we conaider the suggested analogies, 
we find that it has never been held that 
a person bound by reason of his tenure to 
keep a way in repair is lable to an action by 
individuals injured by his failure to do so. 
Vide Young v. Davis (3) and Rundle v. Hearle 
(4), while as regards persons and corporations 
on whom statutory’ powers have been con- 
ferred and statutory duties imposed, the rule - 
derivable from the English cases seems to be 
that in the absence of a law liability as re- 
gards individuals, no such liability arises in 
cases of non-feasance, merely because the 


‘statute Imposes a duty; the statule must 


impose the liability expressly or. by clear 


implication. Vide Saunders v.. Holborn Dis- 
: L BR. 8 H. T. 830, l ‘ 

7 H. and N.772. : 

4) (1898) 20. B 88, 67 L J. QB. Tal; 78 LT, 








- 561; 14 T. L. R. 440; 48 W, R. 6 
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trick Board §& Works (5) and the cases therein 
` cited also’ Municipal Council of yana) v. 
Bourke (6). - 


Tt is clear then that there is nothing in 


their Lordships’ judgment which requires - 
_us to decide that a zamindar is under’ an` 


obligation | to a ryut tó keep a tank in repair 
or failing that to pay the value .of the crops 
whioh the ryot might have raised. That 
question was Outside the case before their 
Lordships and if their observations are to be 
taken as dealing with it at all they amount 
only to this, that’ the extent of the “public 
daty which lies on the ecamtndar is to be 
ascertained on the analogy: of those public 


duties cast upon persons or corporations by - 


by statute and the 
analogies as we have shown do not assist ee 


reason of tenure or 


` respondent. ` , 
‘As B out ‘by Subramania Tyer, J. in 


‘Santaravadivaiu’ Pillai v. Secretary of State ; 
for India in Uorncil (7), the rights and obli-' 


gations of the Government in the matter of 
irrigation worka in this country have to be 
ascertained from: unrecorded onstom `- and 
practice: rarely ‘brought before the Courts— 
i and as we have.already said, we have no case 


inawhich a ryot' has slated payment for- 


his cropa lost owing to non-repair of’ an 
irrigation work.. The’ ryote’ payments of 
revenue being based on a division of the 
crop. between him and the ‘Government, 


when the crop fails there is nothing to divide l 


and'so faras we know, no ryot has hitherto 
thought of claiming more than this, that 
when’ the crop tails for want -of water the 
land tax shall be remitted. . 

` It ig necessary to decide whether a ryot 
“has Aa right to claim this remission, when the 
failure of ‘water-supply is dueto neglect to 
“maintain a work.of irrigation but it cannot 
be denied that tl'ere is no custom or practice 


“recorded, or unrecorded, in this Presidency ` 


under which a ryot receives compensation 
“from ‘the State or’ a zamindar measured. 
by the value of. ‘the crop lost owing to-de- 
` fects in the irrigation works ` waleh command 
“his land.’ ii 

The application, therefore, of Subramanis 
- Tyer’s test is of no assistance to, the respond- 
ent and we have to see whether without 


(5) (1895) 1:0. B. 64, 64 L J. Q. B. 101; (16 By 26; 


“71 L. T 619, 43 W. R. 26; 69 J. P. 453., 

(6) (1895) A 0. 488; 64 L. J. P. O. 140, 11 B. 482; 
72 L. T. €05; 59 J P. 659. 

(7) 28M. 72; 15M. L. J. 82, 


he 
e 
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the aid of custom or practice, we can hold 
that there isin any way imposed on the 


_State*the liability which the respondent 
l seeks to enforce. ` 


“It is argued that in the case to which we 
have referred, Sansaravadtialu Pillai vy. 
Secretary of Stats for India in Council (7), 
Subramania Tyer, J., has decided that the 


duty of the’ Governniant to maintain exist- 


ing works of irrigation ie an imperative 


'a8- opposed ‘to a permissive obligation, and 


that the liability to compensate individual] 
ryots is to be inferred from the imperative 


| nature of-the duty. But the observations 


of the learned Judge are not to be consider- 
ed without reference to the case which he 
was deciding when he made them, and it ig 
clear from the context that his use of the 
word imperative was intended only to show 


that in maintaining existing irrigation works 


the Government in the absence of negligence 
are not responsible for’ injury caused by the 
execution of the operation undertaken in 


-pursuance of the duty, 


In the English cases to which reference 
has already been made, learned Judges have 
remarked:on the inconvenience which would 
be caused if every person injured by non- 


feasance. on the part of a body or a person 


entrusted with a public duty were entitled 
to come into Court with a demand for 
compensation for his own particular griev- 
ance and this argument is particularly ap- 
plicable to the present case where the 
public daty is that of maintaining ont of 
public funds, national system of irrigation 
over an area so extensive as British India. 
It is true that only a limited number of per- 
sons own land under any given tank or 
other irrigation work and the case is, there- 


fore, ` jot‘entirely on all fours with highway 


cases where the number of possible sufferers 
18 unlimited, but the difference is merely 
inconvenience, and 


does not make the argument inapplicable 
generally. . 


“Ik was also argued for the respondent that 
_the Government is liable as for breach Qf 


contract and in support of this contention 


“reliance was placed on Ohinnappa Moodaliar 


v- Sika Naikan (8). That case, no donbt, 
decides that the ryot’s right to a supply of 


‘water . for irrigation is founded in contract, 
but that decision has been doubted in Sün- 


| (B) 24 M. 38, 
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“ ~ karavadivelu Pillai v. Secretary of State for grandmas a gardian whoin in ho tone: 
-India in-Council (7), by. Subramania lyer, J. to appoint by Willwould not be a “guardian appoint- 


, ed by Will” within the-terms of section, 7. (3) öf th 
who holds, that- it goes too: far in treating the Bardens and Wards Act. ( ui ii 


irrigation rights of ryotwars owners as rights Miscelldneous Appeal from tle order of A. 
in personam and that.those rights ought on H., Brasher, Esquire, District Judge, Thelam, ~ = 
: principle and authority to be held, to partake dated the 26th July 1909. 
`- "of. the nature of rights in rem. , ° Mr. Muhammad Shofi, for the Apalan 
> ` he learned Judges in Ohinnuppa’ Mudalian “= Mr. Ishwar Das, for the Respondent. a? sky 
_ vy. Sikka Naikan (8), cite Kristna Ayyan. v € Judg ment.—Thé facts are -stated in 
' Venkatachala Mudals (9), - in support of their the judgment of tha lower Court ` 
view, “but that decision is based on a view of It appears that Musamnat. Nek Bakht, thes 
the relationship between the Government and custody of whose ~ person is’ in” dispute, 15. 
the ryots which is not now generally accepted, under-15 years of age and has not. attained ` 
—-the view that the ryot holds his land of puberty, béing admittedly not more than six 
the Government as a tenant from year to” _ yeara.of age in January 1909, and’ consequent- 
-._ year. The other case referred to in the same ly, under Muhammadan Law, the respondent, 
_ judgment Ramachandra v. Narayanasami (10) ier maternal grandmother, would have been ` - 
-© suggests that the view taken by Subramania ` entitled to custody of her person ip preference ' 
‘Iyer, J., was that held by the Court though to the girl’s father, had he been alive. 
Sa- the Hatara of the liability of the ryot who then He would, therefore, not be entitled to. 
i interfered with the irrigation channel i 18 not . appoint a-guardian by. his Will in supersession 
‘expressly laid down. - ~ of the grandmother, before the infant outgrows’ 
: Chinnappa .Mudakar v. Sikka Nathan (9), the latter's guardianship, and” the guardian. 
“does” not lay down the. conditions ‘of the ‘whom he purported to appoint by Will would 
` supposed contract and as the authorities ` not bé a guardian appointed by Will, within 
stand | We are not prepared. to hold. that the terms of section 7(3)of the Guardians and 
“the. Government is bound by. a contract Wards Act, VIII of 1890. Paragraphs DLXVI, ` 
with’ the plaintiff to -maintain a supply of DLXVI! and ` DLXX, Shama. Charan’s 8 


r ` 


= 


= water for the irrigation of his land. Muhammadan Law, Vol: I are in point.: 
i We think the plaintiff has no causé of. It cannot be contended that a man in ‘the 
action and, we reverse. the. decree - oft ‘the. street, a completé stranger, could affect an 7 


- District Judge and restore that of the Pis- infant by executing a Will purporting to 
trict Munsif dismissing the suit. The plain--' appoint & guardian of that infant’s - : person, 
tiff must pay the derendeny s\costs through- ‘and a person who is not a lawful guardian `. 


a Qut. l 4 : d - obviously, cannot appoint- -œ guardian. This — 
: a ecreé reverse disposes of the plea in’ appeal that the -testa. - 
' (9) 7 M. H. C. R. 60. (10) 16 M. 333,  :mentary guardianis the first guardian, and the” 
xn ee OG ete es ` case does not proceed up to the point: ‘at which ` 
l r c. 48 P. R. 1910) . -- + the provisions of section’39 have to, be oon- ` 
= a “PUNJAB CHIEF COURT. sidered’ : 
ad MISUELLANEOUS Cıvıl APPEAL No. 1095 - + ‘The maternal grandmother is entitled to 
a. . =e oF 1909. E ` the custody, granted to ‘her-and’ the noe 
. March-28, 1910. . f . -fails and is dismissed With Costs. , ' Hho 
., Present:—Sir Arthur Reid, Kr., Chief Judge. MEN $ be 
i BAHADUR ALI— APPELLANT er È ee a É Appeal Geom E E 
i t ETUS " | 


I Musammat BIVI—Ruspoxpert: ~~ `’ © ' p e 5 = 
. - Guardian Muhammadan | -Law--Minor gur a. a erase ee ae 5 n 
1a Mgternal- grandmother—Father’s power to appomt a Soe 2 of 
~ , guardian by Will—Guardians and Wards Act (VIII o F Boa i NE 
1890), s. 7 (8)— “Guardian appointed by Wati.” © * 4 ao 4 oS 
‘ Under Muhémmadan Law, the father of a ginl, who - ee 
_ has not attained puberty and is under 15 years of `- oe é ee w N = E 
ago, is not the lawfal guardian of her person in the eee o- « E a baa oS A 
`~ presence of hor maternal grandmother. of Fig: Re ad | Sk 
| The father is, therefore, not entitled to appoint . di A Sa 
noe a guardian by his Wil- ine Fsupersession | - tho a - E l a 
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RAMZAN 0., RAJAN. ae 
» ,. (8 0.21 P. W. K. Cr. 1910.) 
‘| PUNJAB OHIEF COURT. 
Crunwat Revision No. 821 or 1910. 
March 18, 1910. 
Present: — Mr. Justice Johnstone.’ 
.RAMZAN—CONPLANANT—PETITIONER=— 
| VETEUs oS 
since RAJAN AND orers—AccugED— 
RESPONDENTS, 


eimina Procedure Code (Act V of 1898), s. 250— 


- Incompetency of Magistrate ewercising powers under 8. 
30, Criminal Procedure Code, to award compensation. 

A Magistrate exercising powers under section 
80, Criminal Procedure Code, 1898, in a case 
triable-by the Court of Session. is incompetent to 
award compensation under Section 250 of the sad 
Code. À 

Crown v. Hamir Chand, 14 P. R. 1903 Or., followed. 


Case reported by Diwan Bahadur. Narindra 
Nath, District Magistrate, Multan, with his 
No. 341 of lst March, 1910, 

Facts.— Hinan complainant institute 
eda complaint under section 494/103, Indian 
Penal Code, against Musammat Rajan, ete., 
which was tried by Lala Kesho Das, Magisa 
trate, lst class, having powers under section 
30, Criminal Procedure Code. The said Magis- 
‘trate fonnd the complaint a vexatious one, 
awardéd compensation (Rs. 50)” under sec- 
tion 250, Criminal Procedure Code, to the 
aconsed. = 


“The complainant, on trial by Lala Kesho- 


Das, exercising powers of a Magistrate of the 
la class, with powers, under section 30, 
Criminal Procedure Code, in the Multan Dis- 
‘trict, was ordered, by, order dated 6th 
January, 1910, under section 250 of the 


Oriminal Procedure Code, to pay Rs. 60 as 


com pensation.” ` 

. Grounds.— “Mhisg was & case institut- 
ed on ‘complaint under section 494, Indian 
Penal Code, in-which Lala Kesho Das, harv- 
ing powers under section 50, Criminal Pro- 
cedure Code, as Additional “Sessions Jndge, 





has awarded compensation under section 250, 


Code, 


Criminal .Proceduare ~ 


to the com- 
- plainant.” 


“Tala Kesho Das, while trying this case, - 


was not Magistrate, and the order awandiae 
compensation is wrong Lvide Or own Ve Hamir 


hand (1) 4. 


“i submit the file to ihe Chief Goi With 
the request that the order passed under 
section 250, Criminal Procedure Code; be 
reversed, = 


~ 


(1) 14 P.R, 1902 Or. 


= pad 


- 
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IMAM DIN V. JIWAM,. 
Order.—For the reasons given I Beh 


' aside the order of compensation. 


‘Revision allowed. 


- {86.2 P.R Rev. 1910) 
` PUNJAB CHIEF COURT. 
Eo Revision No. 22 or 1909-10. 
April 2, 1910. 
5 ~ Present: :-—-The Hon’ble Mr. J. M. Donie, 
_ _ Financial Commissioner. 
IMAM DIN AND orners—Darenpants— 


= . PETITIONERS 
$ versus 
JIWAN AND OTHERS—PLAINTIFFS— 
RESPONDENTS, 


“‘Revision—Wrong decision as to res judicata—Failure 
of jugtice—Interfer ence in revision 

Although a wrong decision as to ves judicata would 
be a good ground for revision, if it prevented a case 
being heard on merits, yet the discretion to exercise 
revisional powers is qnite unfettered, and the broad 
principle to follow 18 to mterfere only when a refusal 
to interfere would result in injustice or failure of 
justice, 


- Petition for revision of the order of Colonel 
C. G. Parsons, Offg. Commissioner, Lahore 
Division, dated 14th August, 1909. 

Mr. Daulat Ram, for the Petitioners. 

‘Lala Ganga Ram, for the Respondents, 

_ Judgment.—in this case we have to 
go back to the suit brought by the landlords 
agàinst the tenaats and decided by the Finan- 
cial Commissioner on appeal by his order, 
dated 22nd November 1888. He held that 
the tenants were section G tenantj and chat 
the ‘rent decreed against them should be 

“reduced to a rent .calculated at the Govern- 
ment revenue plus cesses plus 12 annas per 
rupee of Government revenue.” He added: 
“The exact rent will be worked out in each 
case.” The suit was one for enhancement of 
rent. The land revenue was revised with effect 
from kharif 1889. The Settlement Officer 
should, in my opinion, have revised the rent 
under aéction:-27-of the Tenancy Act, so as to 
bring it up to a rent equal to the new land 
revenue and cesses plus 12 annas per rupee of 
land revenue as malikana. The landlords by 
suit claimed that rate of rent. The Collector, 


-Colonel Hutchinson, held that as the Finan 


cial Commissioner had given a decree for a 
particular amount of rent in each case, the 


` calculation being based on the old revenne, 


they could only get their rent based on the 
new revenue as the result of bringing a fresh 
enhancement -suit. That decision seems to 


* 


> corrected, and finally this was done. 
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Tae t have been erroneous, but the landlords 
‘would appear to have acquiesced in it till re- 


assessment operations were again started. In - 


1907 they applied to the Oollector to have 
the entry as to rent in the record-of-rights 
They 
then sued for rent at the new rate and got a 
decree from the Assistant Collector for one 
year’s rent, though the tenants pleaded 
Colonel Hutchinson’s judgment. The present 
Collector, Mr. King, accepted the- tenant’s 
“appeal. He did not in his judgment specially 
‘refer to Colonel ` Hutchinson’s decision, and 
the reasons for his own decision are not very 
clearly stated. Phe Commissioner, Colonel 
Parsons, on appeal held that in-the Settle- 
ment Record of 1829, - the rent}should have 
been adjusted under the provisions of section 


27 of the Tenancy Act. He declined to follow’ 


Colonel Hutchinson's decision and ‘restoréd 
the order of the Assistant Collector. He makes 
no specific mention of the question whether 
Colonel Hutchinson's decision that the only 
rent that could be decreed till the landlords 
brought a fresh enhancement suit made the 
suet: -matter of the rent suit with which I 

‘now dealing res judicata. My own view is 
tjah it did. The resulb 18 that I hold the 
Pommissioner’ s order'is on the merits quite 
‘right, but that he either overlooked the res 


| judicata question or decided it wrongly. “A 


wrong decision as to rfg judicata would natu- 
rally be a good ground for revision, if it 


- prevented a case being heard on the merits, 


Exactly the reverse of this has happened here. 
My discretion to exercise revisional powers in 


any case is quite unfettered, and the broad ` 


“ principle to tollow is to interfere only when a 


- refusal to interfere would result in injustice 
or failure of justice. That is not the case here. 


Application rejected. 
Parties will pay their own costs in view of 
the circumstances of the case. 
Applitation rajected, ' 





. (s. c. 22 P. W. R. 1910 Or) 
“PUNJAB CHIEF -COURT. 
FULL BENCH, ; 
TAA GELANE NA COLIMINAL PREPEBENOR NO. a 
or 11910 

March 23, April 8, 12, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
Mr. Justice Rattigan and Mr. Justice Ckevis. 


In the matter of AMOLAK RAM, PLEADER. 
Legal raciones Act (XVIII of 187 19), 8.- 13(c) (d) 


INDLAN OABAS. 


`- 
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Out of any fee paid or. payable to him” —Payment by 


pleader out of his Munshi’s fee to a person who brings. 


a case to him— Misconduct—Tout, 
(1) Munshiana (clerk's fee) ia not- included in tho 
fea pad or payable to. a pleader for his sarvices 


within the terms of section 18(c)of Act XVII of 1879. 
(2) Paying wholly or in part Munshiana to a person . 


who introducesa client to a pleader, is not objection- 
able under section 18 (d), provided it is not done-in 
purenance of any previous arrangement between thet 
person and the pleader for the procuring by the 
former of clienta for the latter. 

Obiter, í 

(8) The Munshiana system ig very similar to that 
in force in England where a Oounsel’s olerk is paid 
by his employer and receives feea as well from that 
employer's clients. 

By the Dinision Bench 

‘A pleader, who himself pays a sumof money toa 


„procurer of clients or allows him to fake his clerk’s 


Aunshiatia in whole or in part asa gratification for 
having procured him a client,is liable to be dealt 
with under section 13 (c) of Act KVIIF of 1879. 

The words “out of any fee paid or.payable to him” 


qualify only ‘consente to the retention, of? and not. 


tonders” or “gives”. 


Case 1eferred by S. &. Harris, Eo 
- Divisional Judge, 


Shahpur, dated 26th 
January, 1910. 
ORDHR, OF REFERENCE TO THE FULL 
BENCH. 

Mr. Bevan Patman; Go ernment Advocate, 
for the Crown. ’ 

Bhagat fshwar Das, and’ R. S. Lala Sukh 
Dial, for Lala Amolak Ram. 

Judgment.—tThis 
order. of ‘2lat August, 


Court ` by its 


directed 


minary enquiry and come to a clear finding 
whether there was a prima facte case against 
Lala Amolak-Ram, pleader, coming strictly 
within the four. corners of section 138 (e), 
Legal Practitioners Act. 


jurisdiction of the District Court, 

The District Judge accordingly held the 
preliminary enquiry and on 4th November 
a copy of the charge and a notice to appear 


_ were sent to the pleader, the date fixed be- | 
The District Judge . 
evidence in support ` 


ing 19th November. 
proceeded to record 
of the charge, the pleader putting in no 
appearance; and on 20tk November the Dis. 
trict Judge reported the result of the enquiry 


‘to the Divisional Judge, giving as his opinion 
‘. that the pleader bad been guilty’ of mis- 


conduct within the meaning of the Act and 
(1) 81 P. W. B- 1909 Or; 4 Ind. Oas. 1022, _ - 


. 1909; in -thè case’ 
`of Amolak Ram v. Crown (1), 
‘the learned District Judge to hold a preli- ` 


~ 


We also in the ` 
_ game order overruled the objection to the 
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asking the Divisional Judge, as the “District 
Judge” of section 14 of the Act, for his sanc- 
tion to the suspension of the pleader from 
practice pending the decision of the Chief 
Coart. The Divisional Judge in forwarding 
the file gives his opinion that, inasmuch as 
the -suin of Rs.38 paid by the pleader to 


Fakir Chand, who introduced the client to. - 
him, was not paid out of the pleader’s fee 


but out of the additional sum of Rs. 6, Mun- 
shtana due to that pleador’s Munshi, the case 


does not come under section 18 (c) aforesaid,. 


which rans thus :— 

“Who ...gives. ...out of any fee paid or 
‘payable ‘to him for his services ...any 
gratification for procuring or having procur- 
ed the employment, on any legal business, 
of himself or any other pleader or Mukhtar”. 
and that, therefore, no action can be taken 
against the pleader in this case. 


We have heard the case fully argued both l 


for the Crown and on behalf of the accused 
‘person. The only point taken is that taken 
by the Divisional Judge, it being apparent- 


. ly admitted that the procedure has now been ' 


quite complete and regular. 

The whole sum of Rs. 66 was paid to the 
pleader by the client. Of this Rs. 60 was 
taken as pleader’s fee and the additional 
Rs. 6 was demanded and taken by him as 
Munshiana.. Out of this Rs. 6, half was paid 
to Fakir Chand, who was Munshi of another 
pleader, then said to have been absent from 
the station; and it 18 argued; 

(a) that, just as the payment of this 
sum of Rs. 6 by the pleader to his 
own Munshi would not have amount- 
ed to: misconduct,” the’ levy ot 
such Munshiana being a universal 

_ practice and wholly unobjectionable, 


so the payment of half of it to. 


Fakir Chand, who for the nonce 

~” acted as Munsht and wrote the fair 

copy of the client’s plaint, was also 
unobjectionable. 

(6) that, apart from the above, the 


Re. 3 did not come from the pleader , 


out of any fee ‘paid or payable to 
him for his services,” but out of s 
fee payableto hisown M unshi for the 
Munsht’s services. 

To clear the ground, we may say at once 


that there can be no doubt the Rs. 3 was. 


paid to Fakir Chand not for writing the 
‘ plaint, whioh could have been done by a, 


_ the 
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petibion-wriber for 2 to-4 annas, but for in- 
troducing the client. This is to us manifest 
not only from the circumstances generally 
bat from the extremely frank admission of 
Fakir Chand himself, who virtually confesses 
himself a tout and who has no motive for 
doing so falsely. . 

Thus the first section of the above argu- 
ment is at once disposed of. As regards the 
second section we are inclined to think that 
it is fallacious, but the point is a difficult 
one and we think it-desirable that the case 
should be referred toa Full Bench, of which 
one of the Judges should be a barrister. 
The question for the Fall Bench would be 
whether in the circumstances detailed above 
Rs. 3 paid by Lala Amolak Ram to 
Fakir Chand was paid out of a fee paid or 
payable to Lala Amolak Ram for his (Lala 


_ Amolak Ram’s) services. 


We also think the question should be 
considered whether the ose does not fall 
under section 13 (d) of the Act as well as 
section 18 (c). 

Mr. Bevan Petman; Government TA 
for the Orown. 

Mr. Shad: Lal, Bhagat Ishwur Das, R.S. 
Lala Sukh Dial and Lala Dwarka Das, for the 
Respondent. 

Opinton.—tTho facts found are that 
during absence from Lyallpur of Mr. Ali 
Altaf, an Advocate of this Court practising 
there, his clerk, Faqir Chand, took Jowahir 


‘Singh, who wished to file a suit and had 


gone to Lyallpur to retain Lala Ram Chand, 
to Lala Amolak Ram, a pleader practising 
at Liyallpur, that Faqir Chand told Jowahir 
Singh that Lala Amolak Ram had been an 
Extra Assistant Commissioner and would 
conduct the case well; that Jawahir Singh 
paid Lala Amolak Ram Rs. 60 as his fee and 


_ that the latter asked for Rs, 6 extra as mun- 


shtana (his clerk's fee) and that this sum 
also was paid by Jawahir Singh to Lala 
Amolak Ram, who gave Rs. 3 to Faqir Chand 
as his share of the munshtana keeping Rs. 3 
for his own clerk. 

Two quéstions have been referred to us, on 
these facts, by the Division Bench. 

(1) Whether the Ra. 3 paid by Lala 


- Amolak Ram to Faqir Chand were paid out 


of a fee paid or payable to Lala Amolale 
Ram for his services, within the terms of 


' section 13 (o) of the Legal Practitioners Act, 


XVII of 1879. 
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(2) Whether the cage falls within section 


- 13°(d of the Act. ~ ` 


| “payable | 


We have no anato A answering the. 


first question in the negative. Jawahir 
"Singh. deposed as follows : ‘Tt -_handed..my 
. papers to Amolak Ram.. After inspecting. 
_ them, he said that he would take Rs. 100. 
I. said that I was a poor man ‘and would 


“he said give Rs. 60. I paid Rs. 60. Then- 
“he took Rs. 6 from me for his munshi, ‘saying 
hat he would pay that to his munshz.’” 4 

On this statement, which has not been con- 
tradicted, it is,in our opinion, impossible to 
hold that the Rs. 6. out . of which Rs. 3 
were. paid. .to Faqir Chand, - were paid or . 
to Lala Amolak Ram for his 


- . gervices. 


"for the clerk and not for his employer. ` 


It was: conceded at thie. hearing that the 
practice at. the Lahore. Bar is that-a liti« 
- gant’ pays counsel for his clerk, or pays to 


' the clerk direct, about TO per cent. of the 


fee paid to counsel, except where the fee is 


age . 18 proportionately reduced. It is, of © 
Course, unfortunately ` possible “that. a alerle 
“does not in all cases get the whole of the 
money paid as munshtana, but the sum: is paid 
Tt is, 
therefore, not part of counsel's ~fee: 

The munshtana system is very similar to” 


- that in force in England, where a clerk i is paid’ - 


by his employer and receiyes fees from -that 
employer's s clients, 
The second guestion must also, inour opinion, 


. ,be answered in the negative. 


“ow 


The record contains no evidence that Faqir — 
_Chand was employed by -Lala-Amolak Ram tot 
“take cliente to him. . 

Faqir Chand deposed that thé object of 
‘taking a case to s pleader was to obtain 
“munshiana and that that was his object; that | 
at Lyallpur clerks took cases to their pleaders, 
“in order to get: munshiana, and’ that, if, they. 


~ 


- did not bring cases, lenders ‘did not, look 
upon them with favour; that while sitting ata 


` watch- maker’s shop he.saw Jawahir Singh, 
and ‘entered into conversation with him and 


- Srecommended him to retain Lala Amolak 


_ Ram; that-the -latter’ s brother-in-law was at 


< the shop and accompanied the party: to Lala 


. Amolak Ram. ~ 


- The record contains no evidence of direct 


or indirect procuring or attempt to procure 


“employment as pleader or of any remunera- 
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“pay Rs. 50. I was going to come away when | 


| large, and that i in the latter case the percent- , 


~ 


- 


pees 


tion having pees given or ' promised to Faqir . 
. Chand by Lala Amolak. Ram before Jawahir - 
‘Singh was taken to him, and it- does „not 


contain.” any evidence that Jawahir . Singh | 
was deceived, or that any misrepresentation . 


-was made to him. Hoy 


The record will be returned to, the Division 
Bench. 
Order.—A. new point Lah -been ‘raised 


“with regard to the correct interpretation , of 
“out. 


section 13 (c). viz,,, whether the, words 
of any fee ete.,”’ do not qualify only ` ‘consents 
to the WE of”. and not “tenders”, or 
“gives.” This seems to-us a suggestion pos- 
sessing some force. 4) 4. 
Messrs. Ishwar Das’ and Dwarka: 


Tuesday 12th- at. 10 30. | Inform ee 
ment Advocate. 7 

Mr. Peitman, Government hae aia. 

Messrs. Ishar Das, 8 
Dwarka Das, for Lala. Amolak Ram. 


` Judgment.—We have now heard'the - 


point raised in our order of 8th April argued. 
and our opinion is that section 13 (o), Legal 
Practitioners Act, 1879,-is applicable to the 


. present case and renders the conduct of Lala | 


Amêlak Ram punishable. 
Thehistory of this case has been as follows: — 


2 E1910 | 


Das l 
ask for time to consider. the point which has 
“been sprung upon them. i 


Sukh Dial and Lala 


mm 


On‘ 14th May,, 1909, on certain information ~ 


received from two pleaders, the District Judge 
of Lyallpur proceeded to serve upon Lala 


Amolak Ram copy of & charge of unprofes- ` 
sional conduct. as a pleader and on 2nd and 


3rd June considered his objeétions., and over- 


ruled them and ordered his personal appear- ` 


ance on luth June. Against these orders 
Lala Amolak Ram moved this Court, which, 
on 21st August, 1909, while finding that the 
District Judge acted within ‘his jurisdiction, 


cancelled the order of 14th May and remand- | 
„ed the case to him with an order that he 


should make a: preliminary enquiry and comè 
to-a clear finding that there isa prima facie 
case within the four corners of section 13. (e) 
of the: Act, and then issue notice. The Dis- 
trict Judge acted upon this instruction and 


-ab last reported io the Divisional Judge that 


the pleader had been guilty of misconduct: 


- The Divisional Judge forwarded this report 
with the remark that, inasmuch asthe money - 
paid by Lala Amolak Ram to Faqir Chand- 

was paid out of a sum paid to the former for ` 
- his munshi and not for himself, section 13 


“a 
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(c) did not apply and no motion could be 
taken against the pleader. The matter was 


~ argued before us, Mr. Petman (on behalf of - 


the Government Advocate) arguing that both 
. section 13 (6) and section 13 (d) applied to 
the case, and the pleader’s counsel contending - 
the opposits. Wefound the facts to be that 
Fagir Chand munshi of another pleader, ` 
brought the client to Lala Amolak Ram that 
Rs. 60 was fixed and paid as fee to Lala’ 
Amolak Ram, that Rs. 6 additional was _ 
handed by the client to Lala Amolak Ram as 
munshiana, that Faqir Chand wrote out the 
petition for Lala Amolak Ram who gave him' 
Rs. -3 ‘not for writing the petition but as 
reward for introducing a client. 
Looking. ‘at the words in section 13 (o) 

“out of any fee paid or payable to him for 
his services,” we felt some doubt whether it 
conld be said that the Rs. 3 aforesaid: came 
out of such “fee,” and we also had some 
doubts as to the applicability of clause. (d), 
should clause’ (c) ba held inapplicable. We, 
therefore, referred these two points to a Fall 
Bench, which disposed of them by an order 
of March 93rd holding that ‘section 13 (d) 
could not be applied in the present case, inas- - 
much as there was no evidence of a previous: 
arrangement between Lala Amolak Ram and 
Faqir Chand for the procuring by the latter 
of clients for the former, and also ruling that 
the Rs. 3 aforesaid could not be said to 
have come out of any fee paid to Lala Amolak 
- Ram for his services. 


On the case returning to us, section 13 (e) ` 


came to be looked at from a new point of view. 
In referring the aforesaid question regarding 
it to the Fall Bench we rather assumed that 
the words “out of any, fee a beats services” 
qualified ‘‘tenders” and “gives” as well as 
| consents to the retention of”; but examina-. 
tion of the structure of the clause shows that 
this assumption was hardly correct. After 
hearing arguments against the new sugges- 
tion and considering the arrangement of the 
phrases in the clause, we are firmly of opinion 
that, while it would have been clearer had the 
Legislature put a comma after 
- fore “any, gratifications”’ the real meaning of 
the clause-is this: ii 
l “Who tenders or gives any gratification for 


procuring or having procured the employment - 


etc., or consents to the retention out of any 
66 pad or payable to him for his services, of 
. ny gratification for procuring eto,” 


N 
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“of” and be- 
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It seems tous impossible to hold on the 


.. wording that the Legislature intended that a 


pleader who himself paid a sum of money to 
a procurer of clients should not be panishable 
unless the money came out of his feo.” We 
have considered section 36 of the unamended 
Act and have also looked at the statement of 
at page 149, Part V, 
Gazette of India, 7th March 1896; but we can 
find there no reason to doubt that the real 
intention of the-introduction of the qualify- 
ing words “out of any fee etc., was merely 
to make it clear that a pleader ahoald not be 
held punishable except for his own acts; that 


- is_to say; he was to be punishable if he tender- 


ed gratification to a procurer of clients, if he 
gave gratification to such a person, and if he 


_ allowed that person to retain part of the 


“fee,” but he was not to be punishable, 1f the 
client should, ‘by’ a private arrangement, in 
which-the leader had no part, pay a sum 
of money to such person aforesaid. 

It is contended that the case is merely one 
of imperfect drafting and that the real inten- 
tion was to make the words out of any fee 
etc., qualify the whole clause, the order of 
phrases being due to the difficulties of the 
_ English language; but surely, if it had been 
intended so, it would have been easy tos “have 
inserted the qualifying words between “who” 
and ‘tenders’? ‘Their position between 
“retention” and “of” seems to us to conclude 
the controversy. 

It is clear, then, that Lala Amolak Ram 
has transgressed clause 13 (c), for he gare to” 
Faqir Chand Rs. 3 as a gratification for having 
procured him a client, and has become 
liable to suspension or dismissal. Consider- 
ing the doubts regarding the applicability of 
the clause to such cases and the fact that the 
point now before us does not seem ever to 
have been plainly raled, we donot think a 
It will be 
sufficient, we think, that we should pronounce 
Lala Amolak Ram guilty. of. misconduct 


under clause (e), section 13, Act XVIII of 


1879, in that he gave Faqir Chand Res. 3 for 
baving procured him a client, and that we 
should suspend Lala Amolak Ram from price 
tising as a pleader for two months. 


~ 
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ANNASWAMI IYER Y. ZAMINDAR OF AYAKUDI. 


(a, 0, (1910) AL W. N. 199.) : 
MADRAS HIGH COURT. 
` ORIGINAL Civit Sort No. 112 or 1908. . 
- March 3, 1910. ; 
| Present: —Mr. Justice Wallis.. 
S. AN NASWAMI IYER—Puarvivy 
VET Sts 


ZAMINDAR or AYAKUDI—Daranpanr. 
| Contract Act (IX of 1872), s. 55—Contract of sale — 
` Bale falling through owing to vendor's neglect-—Agent’s 
right to commission—Time, essence -of eae ~ 
formance after tyme. 


by an agent and it goes off owing tothe caprice of 
the vendor, the agent is entitled to his commission 
‘either as commission earned when once the contract 
for sale is made or as damages for hreach:of contract 
by the vendor in not carrying through ‘the sale ‘so as 
to enable the agent to earn his commission. 

Green v. Lucas, 88 L. T. 584, Klas v. Govind 
Chunder Khatica, 80 C. 202; Prickett v. Badger, 1 O. B. 
N. 8. 86 ; 26 L. J. O. B. 89; 3 Jur. (x. s.) 66;5 W. B. 
117, referred to. ; 

In cases where time is the easence of a contract, it is 
open to the promisee to accept’ performance after the 
expiry of the time agreed upon. If he accepts per- 
formance after the time, he cannot claim compen- 
sation for any loss occasioned by the non-performance 


of the promise at the time agreed unless at the. time: 


of such acceptance he giyes notice to the promisor of 
his intention to do so. 


Mr. M. A. Tirunar ayanchartar, for the 
Plaintif. ` 
:. Mr. O.P. Ramaswami Iyer, ` for the 
Defendant. 


Judgment —This is a suit by the 
plaintiff, one Annaswami Iyer, against the 
samindar of Ayakudi to recover a sum of 
Rs. 37,500 either as commission on @ con- 
‘tract of sale brought about by him of the 
defendant's mittah, or as damages caused to 
the plaintiff by the defendant's . wrongful 
.condact in not completing the sale to the 
Court of Wards. thereby depriving the plain- 


tiff of the commission to which he would be” 


entitled. Now it is common ground that a 
contract was entered into between the plaintiff 
and the defendant first in August 1906, 
which was afterwards varied as to some of 
its terms; but by which, as finally settled, 
the plaintiff. if he effected a sale of the milah 
for the gemtndar . before the end of Decem- 
' ber 1906, was entitled’ to the commission 
which he claims. According to the final letter, 
the sale was to be for not, less than three 
and a half lakhs ana that the com missior. was 
to’ be 10 per cent. ‘calculated “on the amount 
you settle.” That is Exhibit E. Bat then 
Exhibit È must be read with the previous 
agreement for commission Exhibit B. And 
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under that agreement the commission was, 
payable oùt of the amount that may be. 
and in that the zemindar says; - 
‘Nor shali we decline to take the amount 
that may be arranged 1 in accordance with the < 
aforesaid and over.’ ` 2 

Now it is not suggested ‘that this contract 


‘was brought about by undue influence or 


anything of the sort. ` It is not suggested that 
it ig not perfectly valid. All we have to see 


-is whether the plaintiff under the terms of 
When once a contract of sale has been siauda 


that contract and in- the event which has 
happened is entitled to the remuneration. 
which he claims. - The plaintiff entered into 
negotiations with the Court of Wards fir the 
sale of the matah in the latter part of 1906, 
the first petition presented on behalf of 
the defendant being on the 24th August,. 
1906, and the second petition Exhibit J at a 
later date. Bat by the end of. December - 
1906, the negotiations were not complete and 
no aale had been effected. Towards the end. 
of December on the 29th and 30th, plaintiff 
submitted to the defendant two draft letters 
Exhibits IV and ‘V farther extending the 
time for the completion of the agreement. 
The defendant did not sign either of these 


_ letters for extension of time; neither, accord- 


ing to his evidence, did he at this time or 
for some time afterwards tell the plaintiff 
that he was not todo any more work for 
him. ,In January,.the plaintiff did consider- 
able work towards bringing about the con- 
tract andit must have been'with theknowledge 
of the’defendant, although the defendant now 
pretends it was not -B0, ‘For instance, this 
affidavit which the defendant swore in the 
Police Court and which was afterwards 
filed -in the High Court’ early in “January 
was attested by thé plaintiff although 
the defendant would have me believe he 
only - saw the plaintiff in person once or 
twice. Then in Exhibit G, on the 6th 
January, the Court of Wards. asked the Ze- 
mandar to obtain an order from the High 
Court postponing the execution of the decree 
against this‘estate for three months more in 
order to allow them to consider the proposals 
dor the purchase, of the estate. On the 15th 
February, we find the plaintiff, as agent to 
the Zemindar, writing Exhibit P, to’ the 
Court of Wards and informing them that he 
and the Zemindar were temporarily put up in. 
18, Sydoji Lane, Triplicane and that 
“any information which the Honorable Board 


- 


d 
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may: wish to give or ascertain’ from us may ` 
be’ caused. to be addressed either to me or to. 
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Triplicane: -~ Then it is in evidence that the 


semindar paid a visit. to Mr. Evans at hig 


the semindar here direct to ‘the above ad-; house at Adayar and the, plaintiff swears that 


dress” and asking the Court to expedite its 
consideration of the question. There was an 
answer Exhibit L to that on the 18th Feb- 


ruary, which was addressed from the Court - 


of the Wards to the semindar at this ad- - 
dress, No. 18, Sydoji Lana, ‘Triplicane, which 


been the address of Annaswami lyer. 


The 
defendant says he lives at 117, 


High Road. 


There is in this Board’s Proceeding ' 18 Sydoji: 


Lane’ ‘scored out’ and ‘E17, “High Road,’ put 
in'different ink. But 1 doubt if that was 
done. in the Board of Revenue because the 
subsequent letters from the Board of Revénue 
are all addressed to 18, Sydoji.Lane. Exhi- . 


bit Lis a letter saying that the Secretary to ` 


the Court of Wards would be glad to see the 
zemindar about the purchase. 
further I should say that onthe 17th Janu- 
ary the plaintiff wrote a letter (Ex. V1) to 
the zemindar. This is what it says: 
delay to write and give thongh 4or5 days 


' have ‘passed since I met you.in person and, 
gave copy of letter to Manigaror Avergal.. 


Therefore, I wish you will write original for 


two letters Ig gave you, sign and send them to. 


me. I do not in the least understand that 
you delay in view of what reason. 
ask every day mantagarar Kuppuswamy, they 
say it will be given and. that | may take. 
Except their | saying go, there is no chance or 
hope of its coming. Therefore, I request you 
will please write and send; if not, it won’t 
give me pleasure to work. Tei is only. there- 
fore; that our work too is delayed.” Now it is 
admitted that this letter was’ a request by the 
plaintiff asking for further letter, extending 


the time for effecting the sale in writing No 


answer was sent to this application on the 
17th January either in the nature of an ex- 
tension or a refusal. He went on negotiating 
the sale and, in my. opinion, itis abundantly 
proved, with the consent of the semtndar, | I 
have mentioned that the Court of Wards hdd 


suggested that they would be glad to see the, | 
gemindar on the 20th February. They have. 


Exhibit M written: by the plaintiff himself, to 
the Court of Wards saying that that déte will 
not suit the cemindar. It was written from 18, 
Sydoji Lane, Triplicane, where the plaintiff 
was residing and that is answered in Exhibit N 
which is addressed.to him at 18, Sydoji Lane, 


å 
d 


. the semindar. 
according ‘to the evidence appears to have - 


Before I go 


“You 


When I 


he accompanied the semindar: and seeing 
from the documents that ıt was -obviously 
„the plaintiff who was negotiating and was in 
charge ofthe whole affair, I have not the 
least: doubt that the plaintiff did accompany 
Mr. Evans could not speak 
with any certainty ; but he said that he re- 


‘membered the plaintiff’s face. Against that 


we have the. word of the semindar who is 
shown to be’ utterly unreliable. One of his 
servants was called ard he does not know 
whether .the plaintiff went there or not. 
Then we have the man who was called last, 


~ the man from Bangalore one Vaidyanatha 


Aiyar. He says that he was the man who 
went with the semindar and acted as inter- 
preter. But this whole story appears to me 
to be of a most improbable character and I do 
not attach any importance to it whatever. 
According to the evidence, the interview was 
on the 22nd. As the result of that interview 
onthe 25th the proceeding of the Court of 
Wards was passed. This proceeding, it is 
worthy of note, is addressed to the semindar 
at 18, Sydoji Lane, Triplicane, where the 
plaintiff was residing: that being the address 
to which all the communications intended for 
the zemindar were sent. In it the Court 
declared its willingness to purchase the estate 
on condition that the semindar farnished at 


"his own ‘cost a certificate frum the Registra- 


tion Department to the effect that there were 
no incumbrances on the property prior to the 


‚decree now under execution and that he ob- 


tains s certificate from the High Court under 
section 805 of the Civil Procedure Code au- 
thorising him to sell the mtitah to the Court of 
Wards, and requested him to state at once 
whether he acceded to the above terms. On 
the 26th February, the acceptance was sent, 
That is from the semindar of Ayakudi and 
Rettayambadi. It is headed Triplicane and 
is in the handwriting of the plaintiffand it 
is signed by the zemindur, the defendant. It 
says: Adverting to the Court's proceedings 
No. 677 of 1907, dated 25th February 1907, 

I beg to inform the Honorable Board that I 
am quite willing to part with my estates of 
Rettayambadi for the sum of Rs. 3,75,000. I 
shall duly apply to the High Court and the 
Registration Departments, obtain from them 
and produce before vere honor the certificate 


” 
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of encumbrance and also a certificate from the 
High Court.” There i is, therefore, an uncon- 


` ditional acceptance of the terms suggested by 
Court of Wards and there was-s- complet- : - 
ed contract’ for the sale of the remindart by 


the- 


the defendants to the Court of Wards. That 
was on the 26th February, 1907. -I need not 
recapitulate the rest of the evidence at Very 
great length. The plaintifproceedéd to take 


steps ‘to obtain the encumbrance certificate 
from the Sub-Registrar of Palani; and in this 


connection it is proved’ that he sent the ze- 
mindar from. Madras the sum of Rs. 25 for 


_the-purpose of meeting the charges for obtain- 
. ing encumbrance 
- story ` put forward by the defenca that this. 
-money was sent to the gemindar in re-pay- -, 
- -mient of a loan to one of the zemtndar’s ser- 


certificates. And ‘ the 


vants is, I willonly say, preposterous. Then 


they “also applied for extension of time. - 


There in thé further course of bringing about 
-the sale the plaintiff on'the 6th March: wrote 
‘Exhibit W, from 18, Sydoji Lane to the ge- 

mandar styling himself ‘agent and informing 


. him of the progress of the business; and it 
is only then, when the -complete contract of. 


sale had been made, wheu ali the work the 
plaintiff had contracted to do had beer- done, 


that this zemendar, who is obviously & dull l 
uneducated man -and probably largely under 
“the influence of whoever happens to be in his 


immediate surroundings, wrote a letter of 


repudiation, Exhibit Y, on the 29th Maroh, 


_1907,in which he BAYA. “you are already well 
aware of tho fact that (yourself) being unable 
“to ‘complete the loan in accordance with the 
power -letter written and. given to you only in | 


‘respect of. settling loan .to us before, the ` 


aforesaid power letter has become cancelled. 
While there has been no sort of connection 
and affinity’ ‘between. you and me, ‘subsequent 
to that. either in regard to settling loan or in 


_ any other kind of business, that you should, 


style yourself as (my) agent, in the letter you 
-wrote to me from Madras is entirely incor- 
` rect.” That statement is an impudent falre- 


hood, that there was nó connection between- 


tke plaintiff and the defendant subsequently. 
- tothe beginning of January. “Even if you 
_might have perhaps styled yourself as my 
agent in’my affairs, defrauded me, obtained 


_my signature and conducted affairs, they 


. will all be treated as invalid, without any 


“effect.” Obviously the defendant’ and his ad-, 
-visers hoped by means of this letter to get~ .. 
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“oat of paying for the i services which ‘had ‘then fe 
been rendered by the plaintiff. The plaintiff l 


in answer to that wrote a letter pointing’ ‘out l 
that the notice sent by the zemindar was 


~ received by him and stating not only “I am 


surprised at seeing that notice, I am also: led’ 
to think that it has been written with a frani 
- dulent object. © While-you had been appreci- 

ating till the 28th’ March last, my- having 


_ performed the business relating ‘to: your 


zemín, being your agent,-your having sent a 
notice ‘now only leads me to think tbat it has 
been written with some evil intention and 
not otherwise. ` However, you need not’ 
think that by this notice the understanding 
which “we had come to becomes: void or that 
the physical trouble taken,’ WOrTy, expense 
etc., which. I have:till now- 
account of the said zemin, ‘will fail to bind 
you, in the light of this notice. If, in future} 
documents, &c. fail. to be completed: on ` 
account of your failure of memory and if busi= 
ness be not consequently completed, I request -- 
you will take notice hereby that I. ‘shall not. 
bo in the least responsible therefor.” The 
evidence for the plaintiff is that he subse: ` 
quently met the zemindar-in Triplicane when - 
-~ thè eemindar said that his letter had been 
written under influence and that the gemin- 
dar and his sister asked him to’ ga. on and 
that‘he did go on. The plaintiff's account 
of himself is perhaps not such ás to lead’ me 
to attach any great weight to his uncorrobo- 


rated statements. But looking at the probabi- 


-Jities of the case, I'see nothing improbable: in 
“bis statement as to this being a true case. 
We find that.he did go on for some “months | 
aftér this, taking steps’ to procure the certifi- . 
cate of encumbrances and the information 
which was_ required by the Court of Wards. 
Whatever else may. be said of the plaintiff, he 


‘is obviously a man of intelligence while pro: 


bably the other advisers of the semindar are . 
not. - I think, they could not get on “without 
him, because, this time they were apparently 
anxious to effect the sale to the- Court of- 
Wards.. In Exhibit A, we find a communi- 
cation from the BANA. kb being sent and - 


- there is a-postscript in- the handwriting of 
‘the plaintiff. That is, I think, on the 15th 


May.. There is again a long communication 
from the gemtindar from the address of the 
plaintiff i in Triplicane to the Court of Wards 
signed ‘Annabmi for - Zemindar’ - and giving 


£ 


suffered. on - 


` 
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the necessary | information called for by. ‘the 
Court of Wards: — 


" According to the Courts’ proceedings and 


in continuation of my letter of the 18th 
instant I despatched to the Honorable Board, 
(1) a certified copy of the Proceedings of the 
High Court, dated 25th April 1907, granting 
extension of time for paymentof decree amount 
and (2) a public copy of the encumbrance 
certificate granted by the Sub-Registrar, 
Palani: The letter gave various details as to 
those prior encumbrances which the Court of 
Wards required to be assured befére purchas- 


‘ing the estate on behalf of its . ward, the ` 


Sivagiri minor. | And then also-on the 18th 
‘June we find that he writes urging them to 
~expedile the sale.. And then on the 28rd 
June also he further urged them to expedite 
the enquiry. Then the plaintiff tells us that 
he became ill. Up to that time itis quite 
clear that the Zemsndar had left all- negotia- 
- tious for the sale in the hands of the plaintiff. 
After that time it is not clear what happened. 
The plaintiff was ill for 6 months and the 
-defendant kept him in the ‘dark. . We hear 
no more until the next document Exhibit F 
F.of the 23rd August when the Zemindar sent 
the certificate obtained from the High Court 
authorising him to sell under section 305, 
Oivil Procedure Code. This part of the busi- 
ness undoubtedly was being carried on by 
somebody else on behalf of the Zemindar. And 
then on the 30th August by Exhibit G G the 
Court of Wards asked for information as to 
the discharge of certain encumbrances and if 
not discharged, as to how they are to be satis- 
fied. Then we have Exhibit H H on-the 
12th September in which various information 
is given tothe Court on behalf of the senin- 
dar on those points. Then Exhibit JJ isa 
request from the Oourt of Wards that a repre- 
sentative of the Zemindar should see the 
Government Solicitor. : 
the representative of the Zemindar did see 
the Government ‘Solicitur. He was not put 
into the box here for some reason or other. 
The meeting apparently was after 8th Octo- 


ber and before the 25th October, because on- 


the 25th October, the Government Solicitor 
writes Exhibit L L saying your agent has 
doubtless . already communicated to you the 
result of his interview with me and asking 


for certain other copies as well as the copies 


he had already asked for. Then oa: the 30th 
October it-appears from another letter of the 


~~ 
~ 
- | 


INDIAN OASES. 


‘from this date. 
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‘Government Solicitor that the Agent of the 
‘Zemindar had gons back and asked to have 
„in writing the requirements of the Govern- 


ment Solicitor and accordingly the Govern- 
ment Solicitor states that these requirements 


‘are: ‘Registration copies of documents, items 


Nos. 6, 7, 9, 10, 24, 29, 30, 34, 85, 36, 37, 
40, 41, 42, 43, 44, 45, 48, in the inoumbranoe 
certificate and also of the Hypothecation deed, 
dated lst April, 1907, to A; Ramanathan 
Chetty’s proper releases giving up all claims 
against the mutah from the parties in whose 
favour the documents, items Nos. 24, 86, and 
37, have- been executed or their legal repre- 
sentatives and also from Muniratnammal re- 
ferred to in No. 35.” Thenonthe 3rd November 
Exhibit N N was written and we shall see 
later for what reason the Zemindar writes 
that he has been called. upon to do things 
highly inconvenient and also impossible for 
one to doin the circumstances.” Then by 
the Exhibit O O of the 8th November he was 
informed that the proposed purchase must 
fall through unless he furnishes the docu- 
ments, and supplies the information for 
which the ,Governmert Solicitor has asked 
and which his agent had agreed to supply. 
He answers it by Exhibit P P; on the 24th 
November which says ‘I danno possibly 
comply with your requisitions contained in the 


- above letter and that I consider the nego- 


tiations as having come to an end altogether 
Please be good enough to 
return to my Vakil Mr. V.O. Ananthakrishna 
Iyer, High Court Vakil, Mylapore, all the 
documents that I have sent to you from time 
to time in.connection with the Rettiyambadi 
negotiation.” Mr. ©. V. Ananthakrishna 
Iyer was the Vakil of one Veerappa Chetty, 
to whom two days later the defendant sold 
the Zemindary for the price at which he haa 
agreed to sell it to the Oonurt of Wards by 
Exhibit Q Q on the 26th November. Now the 
case of the defendant in the written state- 
meut with regard to this matter is that 
after the negotiation with the Court of Wards 
fell through and after they refused to buy 
the Rettiyambadi mitiahk, the defendant en- 
tered into negotiation with and sold the same 
to one Veerappa Chetty. Healso says that 
the sale to the Court of Wards insisted on 
certain -conditions which this defendant found 
it impossible to comply with in spite of his 
best endeavours. Now the defendant has ab- 
solutely failed to prove ejther of those alle- 
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certificate which would show us as to who | 


are the persons from whom the Court, of 
Wards required releases to be obtained, al- 
though it is proved that the encumbrance 
certificate was returned to him. The defend- 
ant has putintothe box one named Chocka- 
’ lingam Pillai, but there is no’ evidence that 
‘ the Court of Wards ever wanted any ‘release 
from him. He has also put into the boxa 
servant of his who says they asked for release 
from other men and one of them is Ramana- 


dhan Chetti and that they refused arid asked ` 


for money. They have not been called and I 
do not attach the slightest weight to this evi- 
dence. Asregards this Krishnaswami Reddi 
who was apparently the person who managed 
the business for the defendant after Annasami 
ceased to act for the defendantand who really 
must have known about these, has not even 
been put intothe box. On the other hand it 
is shown that early in October the defendant 
obtained a loan on pro-note from Veerappa 
Chetty, and it also appearsthat he went to a 


certain place in : Tanjore near Mayavaram, 


where the Chetty resided and negotiated 
the sale there. And it is clear, to my mind, 
. that the reason, why the sale to Court of 
Wards went off was, not -because there. was 
anything unreasonable or impossible in the 
requirements of the Oourt which after all 
were only a concession on their part 
because what they had stipulated for in 
their original contract and what the defendant 
had undertaken by Exhibit P to give, was 
a clear certificate showing no prior encum- 
brance from the Registration Department. 
It is clear to my mind that the reason why 
the sale went off was simply because the de- 
fendant preferred to sell the property to 
‘Veorappa Chetty an than to the Court 
of Wards. 

Under these KANG NAN the only ques- 
tion I have to consider is Whether the plaintiff 
is entitled tothe stipulated commission. There 
is no doubt that by the agreement of 1906, 
time was of the essence of the contract. But 
[think the only reasonable, inference to be 
drawn from the provea and admitted facts is 
: that the defendant did not insist upon that 
condition as to time and further than that, 


‘that he covenanted thatthe plaintiff should. 


afterwards goon working and bring about 
the sale; and thatthe only inference is that 
the plaintiff wag to go on working on the 
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sume conditions as before. 
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And I think that 
when the plaintiff had succeeded in obtaining 


-the contract to sellin February, it was tco 


late then for the defendant to turn round and 
reprobate his bargain with the plaintiff. I 
think also this case comes within the pro- 
visions of section 55 of the Contract Act 
which says thatif the intention of the’ parties 
was that .time should be of the essence’: 
of the contract, it becomes ‘voidable at the © 
option of the promise. If in case a con- 


- tract; voidable on account of the’ promisor’s 


failure ‘to. perform his promise at the time 
agreed, the promises accepts perform- 
ance of such promise at any time other than 
that agreed, the promisee cannot claim com- 
pensation for avy loss occasioned by the non. 
performance of the promise'at the time agreed 
unless at the time of such acceptance he 
gave notice to the promisor of his intention 
to do so thereby clearly showing that it was 
open to the Zemindar, if he liked, to accept 
performance subsequently to the end of the 
December and I have no hesitation in -draw- 
ing the inference of fact that he did accept 
the performance. No doubt, there is evidence 
that he refused to give any written extension 


-of time to the plaintiff but it may be that he 


was hoping to escape from liability when he 
refused. But Iam of opinion, nevertheless, 
that if he accepted’ performance, he became 
liable under the contract to pay the commis- 
sion stipulated for. Now various cases have- 
been cited to me as to the circumstances 
under which an agent’s right to commission 
arises. It is perfectly clearthat if an agent 
brings about a sale and the gale goes off 
through thecaprice of the vendor that in 
such a case the agent is entitled to his com- 
mission. Whether having regard to the 
terms of the contract, it is to be treated as 
already earned when once completed contract 
for, sale is made, or whether it is to be con- 
sidered as damages for breach of contract by. 
the principal that he would carry through 
the sale so as to enable the agent to earn his 
commission if he brought about the contract— 
whichever view is-taken ofit, it appears to 
me that in this case the agent is entitled 
to his commission. In Green v. Lucas (1) and . 
in the caseof Elias v. Govind Ohunder Khatica 
(2), it was held on the construction of those 


contracts that once there was completed con- 
' (1) 881 T 584, 


-(2) 80 Ç. 202, 
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tract, the agent was entitled to commission. 
In Prickett v. Budger (8), it was held by 
Mr. Justice Willes that if any agent was pre- 
vented by default ofthe principal from earn- 
ing his commission, 'he was entitled to the 
full amount of commission as damages. 
aS regardg this case, 16 does not matter which 
way ib is Stated. “In either oase, in my opi- 
: nion, the plaintiff is entitled to the commission’ 
which he claims and.I give jadgment for him 
- with costs. ~ 


-As to -the question of jurisdiction it -is 


proved ‘that the., contract between the 
*gemindar and the Court of Wards by which 
thé. commission’ was earned was. made in 
Madras (Exhibits O & P). I accept the evi- 
_ dence of the plaintiff that it is only a few 
days after the -visitof the defendant to the 
Secretary to the Courtof Wards that Exhibit 
P., the final acceptance, was given by the de- 
fendant. Under these circumstances, I do 
not understand howitconld be said that no 
part of the cause of action arose in Madras. 
1 find the issue as to jurisdiction- for the 

plaintiff. 
i Surt decreed. 


(3).1 0. B. (N. 8.) 96; 28 L. J. O. P. 33; 3 Jur. (N. s.) 
66, 5 W. R. 117. 





= (s. c. (1910) M. W. N. 211.) 
MADRAS HIGH COURT. 
SEGOND Civin Appeat No. 1711 op 1998. 
March 23, 1910. 


Present: —Mr. Justice Munro and Mr. J Hice 


Sankaran Nair, 
CHANTHIRUTHI VELUTHAKAL 
MADHAVI AMMATI’S Davcurer 

NEELU AMMA AND oTHeRs—PLAINTIFFsS— 
APPELLANTS 
versus oa 
' PADINHARE VEETIL RAMA 
PANIKAR’S Son KRISHNA PANIKAR 


AND OTHERS—DeFENDANTS-——-RESPONDENTS. 
Promissory-note—Death of drawee—Suit by real 
owner — No endorsement. h 
A suit by the karnavan of a tarwad on a promissory- 
“note standing in the name of a deceased female 
member on the ground that the money advanced is 
‘tarwad property is not maintainable without an 
‘endorsement, unless he brings the anit as a represen- 
tative of the deceased. i 
Subba Narayana Vathiar v. Ramasami Iyer, 30 M. 
88, 1 M. L. T. 377; 16 M. L. J 608 (F. B ), followed. 


Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
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at Palghat, in Appeal Suit No. 164 of 1908, 
presented against the decree of the Court of 
the District Munsif of Alathur, in Original 
Suit No. 225 of 1907. 

Messrs. J, D. Rosario and 'K. Govind Marar, 
for the Appellants. 

Mr. M. Kunjunnt Nair, for the Ist Re- 
spondent. : 

Judgment.—tTke suit note was exe- 


- cuted in the name of Kunhi Lakshmi Amma 


and at the time of her death had not been 
endorsed to any one. The plaintiffs claim a 
right to sue on the note onthe ground that 
Lakshmi Amma is dead and that the money 
advanced underthe note was really the money 
of the'tarwad, and not of Lakshmi Amma. 
If Lakshmi Amma were alive, she alone could 
have sued on the note. Subba Narayana 
Vathtyar v. Ramaswamt Atyar (1), end her 
death cannot give the plaintiffs in the circum. 
stances of this case, anght which they had not 
in her'life-time. The plaintiffs do not aue as 
representatives, and the Subordinate Judge 
finds that the proper representative has not 
been made a party to. the suit. 
-'The second appeal is dismissed with 
costs. 
Appeal dismissed, 
(1) 30 M. 88; 1 M. L. T. 877, 16 M. L. J. 508 (F.B.). 





_ (s.c. (1910) M. W. N. 211.) 
MADRAS HIGH COURT. 
Crvit Revision Perition No. 415 or 1909. 
March 23, 1910. 

Present:—Mr. Justices Miller. 
KARMAM SAMA ROW alias VENKATA 
“NARANAPPA-——PLAINTIPP— PETITIONER 

VETEUS 

RODDAM VENCOBA ROW AND orurrs— 


s DEFENDANTS— RESPONDENTS, 
Civil Procedure Oode (Act V of 1908), s. 115— Wrong 


. Qecision on limitation — Revision. “ 


A wrong decision as to limitation or as to the jural 
relation between the parties does not necessarily 


involve any material irregularity or ilegality in the 
exercise of jurisdiction so as to make it a ground of 


revision under section 115 of the Code of Civil 
Procedure. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Bellary, dated the 22nd day of February, 
1909, in Appeal Suit No. 250 of 1906, pre- 
sented against the decree of the Court of the 


F 
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ARUNACHALA NANDAN v. KANDASAMI PILLAI. 


District Munsif ` of Penukonda, in Original 
Suit No. 767 of 1905. 
"Dr. S. Swaminathan, for the Petitioner. - 
Mr. J. Krishna Row, for the Respondents. 
Jsudgment.—Nothing more is urged 


. than that the decision is wrong ir law and it 


‘h said that in other similar ‘cases the Courts 
have interfered in revision. It does not seem 
‘fo me that a wrong decision as to limitation 
‘or as to “the jural relation between, parties 
“necessarily involves any material irregu] arity 
‘or illegality in the exercise of jurisdiction. 
Dr. Swaminathan does not allege that the 
Court has refused to consider evidence or 
acted irregularly on insufficient evidence or 
‘acted with any irregularity in its procedure. 

` Petition dismissed. 


EE (s. o. (1910) M. W. N. 312°) 


MADRAS HIGH COURT. 
Beon Orvis APPEAL No. 1712 or 1908. 
. March 18, 1910. 

Present: —Mr. J astice Walis and- 
Mr. Justice Miller. 
ARUNACHALA NADAN—Pramtipr— 

- APPELLANT _ 
versus 
KANDASAMI PILLAI axp OTHERS— - 
DEFENDANTS-—RESPONDENTS. 


Civil Procedure Code (Act XIV of 1882), ss. 25, 488— 


Conditronal order of attachment—Transfer of surt— 
Power of Court to deal with attachment. 

Where a conditional order of attachment, before 
judgment, of certain pro 
is passed-by a Court and before the final order is 
passed, the suit is transferred to another Court, the 
Court to which the case is transferred acquires by 
implication jurisdiction to pass further orders re- 
garding the attachment. 


Second appeal against the decree’ of the- 


Temporary Subordinate Judge’s “Court of 


Madura, in O. S. No. 636 of 1907, presented 
against the decree of the Court of the Dis- 
trict Munsif of Tirumanagalam, in O. S. No. 


' 836 of 1906. i 


wr. K: N. Arya; for the Appellant. - 
Mr. K. R. Subramania Sastri, for the Re- 
spondents. > _. - 


. Judgment.—In this case'a Sonic 
‘tional order of attachment before judgmeiit of 
certain property within its jurisdiction was 
made by the Subordinate Court of Madura 
West. Subsequently, before the order was 
made absulute, the suit was transferred tothe 


Subordinate Court of wadang East, | 
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perty within its jurisdiction - 
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The effect of the transfer was to deprive 


- the Subordinate Court West of the power to- 
pass any further order with regard to the at-" 


tachment as the suit was no longer pending 
there. Unless, therefore, it be held.that the 
Subordinate Court East acquired jurisdiction 
to pass further orders regarding the attach- 


ment by virtue of the transfer, there would 


be no Court capable of raising the attach ment 
or making it absolute. This can hardly have 
been intended by the legislature and reading 
sections 25 and 483 of the Code. of Civil Pro-_ 
cedure of 1882 together we think that. power 
to deal with the pending ‘attachment, must be 
taken to have been transferred by implication 
‘to the East Subordinate Court when the suit 
was ‘transferred to it, 
upon which the case was decided in the lower 
Courts. We must set aside the decrees of the 
low er Courts and remit'the case to the District 
Munsif for disposal according to law.” Costs 


will abide the event. 


Decree reversed. 


` 


(s. c. 180. C. 90.) 


“ouDE JUDICIAL COMMISSIONER'S: 


COURT. ~ 
Execution First Crym Appgau No. 25 
: or.1909. i 


February 16, 1910. T 


Present:—Mr. Chamier, J. O. and ` 
Mr. Evans, A. JO -` 
KARIZ KATIMA-— OBJROTOR 
Versus - 
MUHAMMAD JAFAR ALL' KHAN 


; < DECRRE-HOLDER. 

Eeecution of decree—Plea of limitation regarding a 
previous application for sawecution—Ree 
Civil Procedure Code(Act XIV of 1883), aa. 18, 234 and 


248. 


An application for execution was made on 20th 
August, 1908, which was admittedly within time; 
The’ next (the. fifth) application for execution 
was made on 7th September, 1908. In, this applica- 
tion the decree-holder prayed, first, that the names of 
certain persons “including the appellant should be 


entered’ in place of a deceased judgment-debtor, `. 
“secondly, that certain property’ should bo attached - 
and, thirdly, for a rateable distribution in the sale -/ 
The sixth application was made on 14th 


procéeds. 
November, 1907, by the respondent, who had ’ pur-, 
chased the decree and was trown out on his failure 
to prove the.purchase. The seventh and leat applica- 


tion was made- on 21st December, 1807. It. wus | 
-resisted on the ground that the fifth application on `. 
which the present ono depended for its validity was 


barred by limitation, 


gudicata— : 


~ 


This was the point — 


t 
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On the fifth application notices were issued under 


section 234,-Civil Procedure Code, to show cause why: 


the heirs of the deceased judgment-debtor should not 
be brought on the record. No one appeared and the 
names, were entered. The deocree-holder was then. 
called upon to furnish process fees for notices under 
section 248, Civil Procedure Code, to show cause why 
the application for exocution should not be granted. 
The application was ultimately thrown out becanse 
the decree-holder failed to furnish the process foes: 

Held, thatin these circumstances the Oourt conld 
not be considered to-have determined that the appli- 
cation was made within time. 

The rung in Afungul Prasad Dichit v. Girja Kant 
Lahiri, 8 C. 61; 110. L. R. 18, 8 I. A- 123, cannot be 
extended to cases in whioh the judgnient-debtor does 
not get an oppozkuary of putting forward a plea 
of limitation. : 


Appeal against the ‘order of Pundit Sitla 
Prasad Bajpai, Subordinate Judge, Earner 
~ dated 22nd March, 1909. 
Babu Gokul Prasad, for the Appellant. 
Mr. Sami Ullah Beg, for the Respondent. ~ 
Judgment.—Thisisan appeal against 
‘an order of the Subordinate Judge ef Lucknow 
passed in execution of a decree held by the 
respondent against the appellant and others. 
The facts are as follows:— 


A decree was passed on April il, 1896, 
against’ one Sahara Begam and others. The 
first application for execution was made on 
April .2ud, 189°. The second application- 
was made on November 23rd, 1898. The 
third application was made on March Stb, 
1909. The fourth. application was made on 
August 20th, 1903, and was held by the 
Court to have baen made within time. Up 
to that date, therefore, the, decree was clearly 
capable, of farther -execution. The fifth 
application for execution was made on Septem-- 
ber .7th, 1906.- In that application the 
decree-holder prayed, first, that the names of 
certain ` persons including the present ap- 
pellant should be entered in the record in 
_place of Sahara Begam who had died; 
secondly, that certain property should bo 
attached ; and, thirdly, when that ‘property, 
wis sold in execution of another decree, 
that the -holder of.the decree with which we 
are now concerned’ should be entitled to a 
rateable share in the proceeds. The sixth 
application for execution was made on Novem- 
ber 14th, 1907, by the’ present respondent 
who-had purchased the decrea. That applica- 
tion was thrown out on the failure of the 
respondent to prove the purchase. The 
seventh and the last application for execution 


was made on December 21st, 1907, Jt wag 
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in the Court below upon several 
grounds. Weare now concerned with only 
one of them, namely, that the application 
cannot be entertained inasmuch as the fifth 
application for execution upon which the 
present application depends for its validity 
. was itself barred by limitation. Ib is conced- 
ed by the respondent that the Court which 
received the application of September 7th, 
1906, did not decide that it was within time 
but it is contended that the Court must bè 
‘considered to “have determined that it was 
within time in accordance with the decision of 
their Lordships .of the Privy Council in the 
ease of Mungul Pershad Dichit v. Grija Kant 
Lahiri (1). In that case an application was 
made for execution of a decree on October 
8th, 1874. Notice was issued tothe judgment- 
debtor who did not appear. The Court 
therenpon ordered that execution should 
issue by way of attachment of certain 
property. Attachment issued and in due 
‘course. proclamation for sale was issued. 
Some three years later a further application 
for execution was made and the question 
arose whether it was within time. It depend- 
ed for its validity on the application of 
October 8th, 1874, and the question raised 
was whether that application was within 
time. Their Lordships held that inasmuch 
asthe jadgment-debtor had had anopportunity 
of resisting that application and had not 
‘resisted it «nd the Court had ordered 
execution to issue, the Court mast be considered 
to have determined that the application was 
within time. - The question is whether the 
present case comes within the rule laid down 
by their Lordships. Ib appears to us that it 
does not. .On receipt of the application of 
September 7th, 1906, the Court seems to have 
determined to dispose first of all of the question 
whether the names of certain persons given 
in the application should be entered on the 
-record in place of thatof the deceased Sahara 
-Begam,. - Accordingly it directed the issue of 
notices to those persons and to the other 
judgment-debtors to show cause why the 
application “should not be granted to this 
„extent. -Both the copies of the notices which 
are on the record refer expressly to section 
234 of the Code of Civil Procedure, 1882, and 
one of them distinctly calls upon thé persons 
to whom it is addressed to put forward any 


objections that they may have on the subject 
(1) 8 0, 61; 11 C, L. B. 18; 8 L A. 123, 


resisted ` i 


‘tions that they might have, 


kan 


148 


HAMID ALI V. LHTIBHAM ALI, 
of bringing in the heirs of Sahara Begam 


` (Jo usr kaom mukaem men ho.) ‘The notices 


were . ultimately duly - served. No one 
appeared and the Court ordered the names 
of certain persons to be entered in place of 
that of Sahara Begam. It then called upon 
the decree-holder to furnish certain addresses 


and to pay in process. fees necessary for the. 


issue of notices under «section 248 of the 
Code. The intention was obviously and 
admittedly .to call upon all persons con- 
cerned to show cause why the application 
for execution should not be granted. The ap- 
plication was ultimately thrown ont because 
the decree-holder failed to furnish the neces- 
nary addressesand to pay the necessary process 
fees; but-itcannot be doubted that if he had 
furnished those addresses and paid in those foes, 
all persons concerned would have been given 
an opportunity of putting forward any objec- 
including any 
plea of limitation, to the further execution.of 
the decree. In these circnmstances it seems 
to us impossible to hold that the Court must 
be considered to have held that the decree 
was capable of further execution. Tho rule in 


Mungal Pershad Dichit’s case (1) cannot be ex- 


" get aside the. 


` 


tended to cases in which the judgment-debtor 
does not getan opportunity of putting for- 
ward a plea of limitation. In .the present 
case neither the present appellant nor any of 
the judgment-debtors had an opportunity of 
putting forward the plea of limitation. Had 
they attempted to put forward the plea ‘in 


‘answer to the notices issued to them by the 
Court they would have been told that they. 
would be allowed an opportunity of doing so - 


after'the question of bringing: the names of 


the heirs of Sahara Begam on the record had 


been settled. We, therefore, allow this appeal, 
order of the Subordinate 
Judge and dismiss the respondent's applica- 
tion for execution with costs . in both 
Courts, : ; @ 8 T 


l Appeal allowed. 


t 
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i (220.18 0. 0.94) 
' OUDH JUDICLAL COMMISSIONER'S 
- COURT. i 
MiISsCELLANEOUS Cıyrır APPEAL No. 10 OR 1910; 
April-6, 1310. - - = 
Present:—Mr, Evans, A. J. C. < 
“a HAMID AUI—Appuicant . 
. ‘rersus a i 
M. IHTISHAM ALT anp E, TEA 


-— RESPONDENTS, 

Insolvency petition, presentation and admission of — 
Order of adjudication —Order of discharge—Fraud or 
other ‘acts of bad faith by debtor, consideration of— 
Provincial Insolvency Act (III of 1907); 88. i (3), 15, 
16, 44 and 45. ” ; 

Where an insolvency petition has been out before 
a Court by a debtor under Act IIT of 1907, the Court 
is entitled to dismiss the application only when it is 
satisfied that the debtor had no right to present the 
petition under section 6 (8) of the Act. ; 

The provisions about proof of the service of notice 
on the debtor, or of the .alleged act of insolvency, 
or of the dobtor’s ability to pay debts, or of any 
other sufficient cause, contained in seotion 16 (1) of 
Act III of 1907, refer to cases.where tho insolvency : 
petition is putin by the oreditor. . 

Where a debtor has a right to present the petition, 
the Court is bound under section 16 (1) to make an 
order of adjudication. Questions relating to alleged 
bad faith or fraud, eto , on the part of the debtor arise | 


‘ for decision only when the debtor applies for an 


order of discharge. ` 
Appeal against the order of H. G Warbur- 

ton, Esquire, District Judge, Lucknow, ‘dated 

18th- Decentber 1909. l 
Mr. 8. P. Karn, for the Appellant. 
Mr. Shahenshah Husain, for the Respond- 


e dent. 


Judg ment. —In this case the District 
Jadge of Lucknow has dismissed the appel-. 
lants application under section 11, Act. 
IIT of 1907, because he was satisfied that the 
appellant had falsely stated that he had been 
robbed of Rs. 1,600 on the 80th October, 1909, 
some 11 days before he put in his petition. 


-Without expressing any opinion ‘as to any of 
. the matters referred to in the memorandum of. -> 
, appealitseems to me thatthe learned Judge has 


treated thia application as if it wereone under 
the-provisions of the old Code of Civil Proce- 
dure. According tomy construction of the pro- 
visions of Act IIL of 1907, when an insolvency ` 
petition has been put before 8 Court by the. 


debtor asin this case, the Court is*entitled to 


dismiss the application ouly when it is satis- - 


` fied that the debtor had no right to present the . 


petition. Under section 6 (3)-the debtor is 
entitled to present an insolvency petition.. 


when his debts amount to Rs. 500 or more. - 


and in this particular case jt is admitted that 


` 
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his debts are about Rs. 3,00): The other pro- 
visions under section 15, Act ILEof 1907, as be- 
low:— or of theservice of notice on the debtor 
as required by sevbion 12, sub-section (3), or” 
of the alleged act of E An or is satisfied 
by the debtor that heis able to pay his debts 
or that for any other sufficient cause no‘ order 
ought to be made” appear to refer clearly to 
cases.where the inyolvency patition-is-pab in 
by the creditor, En sach a-case sarvic3 of 
notica on the debtor is necassary ani there 
should also be proof of an act of insolvency. 
On the other hand the debtor in such a case. 


18 entitled to satisfy the Court that he is able” 


to pay his debts or that there is sufficient 
cause for, dismissing the application made by 
his creditor. | 
I understand the section, do uot arise in the 
present case where the petition is putin by. 
the debtor. If the debtor has a right to pre- 
sent the patition as he undoubtedly has in 


the present case, it appears that the Court is | 


bound under section 16 (1) to make an order 
of adjudication. Other quaastions, relating to 
alleged bad faith, frand or-other matters which 


were formerly dealt with under section 351 ` 


of the old ‘Code of Civil Procedure are ques- 
tions which arise for decision when the debtor 


-asks for a discharge, see sections 44 and 45, 


Act III of 19397. In order to asoartain more . 
particalérly. the intention of the Legislature 
in the present Act, I have examined the Act 
to amend and NAN dite the Law of Bank-. 
ruptcy, being the Bankruptcy Act, 1883 (47 
and 48 Victoria, Ch. 52) to be found on page 
285 Vol. XIX, Law Reports of the Public 
The Indian Act isevidently 
based upon the English Statute and in many 
places the wording, is absolutely - the same. 
Section 15 of Act 111 of 1907 appears to be a 


consolidation of sections 7 and 8 of the Bank- 


ruptey Act, 1883. . Section 7 “provides that 
when'a creditor puts in a petition the Court 
shall require proof of the debt of the peti- 
tioning creditor and of other matters and it 
provides- that the Court may dismiss thé 
petition for any other sufficient cause. Sec- 
tion 8 provides for the procedure to be adopt- 
ed when the petition is put.in by the debtor - 
and it-is‘as.below:— A debtor's petition shall 


allege that the debtor is unable to pay his 


debts and the presentation thereof shall be 
deemed an act of bankruptcy without the 
previous filing by the debtor of any declara- 


tion of inability to pay his debts andtheQourt ` 
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shall - thereapon maka a raceiving order.” 
Saction 9 is a3 balow:— Oa the making of a 
aceiving order, an offisial receiver shall bə 
thereby constituted raceivar of the proparty 
of the debtor, and thereafter, except a3 diract- 


„6d by this Act, no creditor. to whom the 


debtor is indebted in respect of any debt prov- 
able in bunkraptcy shill have any ramedy 
against the property or peraon of the debtor 
in respect of the debt unless with the leave of 
the Court and‘on such terms as the Court may 
impose.” Itis' to ba observed that section 
16 (2), Ass ILC of 1997, provides that on 
making an order of adjudication n? creditor 
to whom the “insolvent i3 indebted in respect 
of any debt provable under this Act shall, dur- 
ing the pendsaney of the insolvency procaed- 


“ings, have any remedy against the property 


or person of the insolvent in respacb of the 
debt except with the leave of the Court 
and on such terms as the Oourt may 
imposes.” 

The only differencs bebween the two 
Statutes appears to be that under the Eaglish 

aw a receiving order ja first made and then 
an adjudication of bankruptcy-is made under 
section 2) in case no arrangement is made 
with the creditors and then the property of 
the bankrupt becomes divisible amongst the 
Greditora. ‘Under Act ILI of 1907, as soon as 
the order of adjudication is made ander section 
16, the proparty of the insolvent vests in the 
Court or: in a receiver and thereby becomes 
divisible amongst the creditors. But it is por- 


“fectly plain, sgo far as I read both Acts, that the 


intention of the Legislature is that questions 
relating tobad faith andsuch other matters as 
weregone into under the oldlaw when the first 
application was’ put in, do not come under 


consideration until a later stage in the pro- 
' ceadings and an order of- adjudication is to 


be made as soon as the debtor satisfies the 
Court that he is entitled to present the peti- 
tion. In this particular case the right of 
the debtor to aka the petition is undisput- 


- ed. 


For the eee reasous, I am of opinion 
that the learned Judge has not dealt with 
the application according to law. I, there 
. fore, set aside his order and remand the ap- 
plication for decision according to law 
subject to the provisions of Act III of 
1907 as noted. above. Costs to abide the 
result, 


2 Kn Oase remanded, 


~ 
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Soon Civ Apparat No. 186 or 1916. 
“Maroh Ty 1910. a 4 
Present: :— Mr, Chamier, J0; and. 
Mr. Evans, A. J. 0, 
RAGHUBAR DAYAL AND ANOTRBE— . 
 PEAINTIFrS—APPELLANTS É 
` gersus ` si 
_ GHASITE AND OTHER3— DHEFENDANTS — 
RESPONDENTS. - 


` Wii of Property Act (IV of 1882), 6. 52— Lis 


| pondeni me ge passed Upon A compromise. ~ 
Section 52 of the Transfer of Property Act applies to 

a case in whicha deoree is passed upon a compromise 
if the other conditions of the section are satis‘ed. 

= Munna Lal vy. Raja Mohammad Siddik Emn, 60. C0. 
in dissented from.” ” 

Vythimadayyan v. Subramanya, 
followed. ner 
~ Kishory Mohun Roy v. Mahomed Hujafar Hoasdin r 


18 C. 188, distinguished. 


Kalas Chandra- Ghose v. Fulchand Tohur i, 8 BL. - 


< R. 474, Kasum-un-niasa Bibi v. Nalratna’, Bose, 8 O: 
19; 9 €. L. R. 173; 10 0. L. B. 1,. Nadur-contesa Bibi 


. yv, Asghar Aly Chowdhry, TW R. 103; Raj Kishen 


~ Mookerjs v. Radha Madhub’ Holdar, 21 W. R. 849; 
Paiyis Husain Khan F. Prag Naran, 84 I-A. 103; 


"po A. 830; 11.0. W. N. 661; 4A D J. B445. OL J 


563; 17 M. L J. 263; 9 Bom. L R. 656; 2-M. L. T. 


-191; 10 O: O. 814, referred to. `- 


= Annamalai Chettiar v Malayandi‘ Appaya. Netk, 20 . 


M. 426; 1M. L. T. 145; 16 M L. J. 872, followed. 
Appeal against the decree of H. G. Wari 


“ burton, Esquire, District Judge of Lucknow, 


. dated 24th March 1909, ‘upholding the . decree 


1 


th Respondents. 
l : Judgment. Bs. on nee 


_ of Babu Shankar: Dayal, Munsif, North Luck- 


now, dated 30th May, -1908. 
: Babu Ishwart Prasad, for. the Appellants. 
| Messrs Shahid, Husain and Har Dayal, for 


Chamier, J. C6, —The only question in this 


| appeal is whether section 52 of the. Transfer 
- of Property Act ‘applies to a 


sale-deed 
dated June 2186, 1906, whereby the land in 
Buit was transferred to ‘the plaintiffs who are 
the appellants in this Court. 

“. DefendantsNos.1 and 2 brought a suitagainst 
defendants Nos. 3 and 4 for possession of the 
Tand onApril 30th, 1906, and obtaned a decree 
in terms of their plainb on July 19th, 1906. 


- Ttiscommon ground that the suit was con- 


tentious-and that the sale-deed of June 21st, 
1906, was- executed at atime when the wait 
was being actively prosecuted ` but it’ is con- 
tended by the-plaintiffs that section 52 of the 
Transfer of - Property Act-is inapplicable 
because the dearee of J nly 19th}. was based. 


upon & Som aana 


` 


TDL oAsËsS. 


12 M. 439, nots 


- 
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The Courts below ought to have. followed g 


: the decision of Mr. Spankie in Munña Lal x 


Raja Mohammad, Siddik Khan (1), but do net 
seem to have been aparo of this ruling. 


My learned colleague Ti referred this | 


. „` appeal to a Bench of two Judges because he 


doubts the-correctness of that decision: On 
the facts of that case I think that Mr: Span-. ° 
kie’s decision was erroneous, for’ the transfer 
was made during the active prosécation of a - 


' contentious suit which resulted i in a decree.. 


The decree was not based on a compromise. 
but on the merits of the case as they appeared 
to the Court: The circumstance that there 


- Was an appeal by one of the defendants which . 


was struck off at her request seems to me: to 


“have no bearing upon the applicability of. 


section 52 of the Transfer of-Property’ Act. - 
The appeal should, I think, have been diare-. 
garded altogether.: -Bnb in the:course of ‘his 
judgment ‘Mr. Spankie referred with approval 
to the cases of Kailas’ Chandra ‘Ghosé.v. Ful >. 
Ohand Johurri(2)and Vythinadayyan v. Subra- 


- manya (8) and seems to have held that'a per- 


son taking-a transfer pendente lite is bound 
only bya judicial decision on the merits, 


"In the formèr- “0850 ‘Sir R. Couch said thàt ` 
a person to whom property is transferred, 
during the pendency of a suit is not ‘hound | 


‘by any,and every order which the Court | may < 


make but only by proceedings which from . 
the nature of the suit and the relief prayed `. 
he might expect would také place. , In the 
latter case Collins, 0.- J., and Parker, J., 

referred to the case in Katlas Ohandra’ Ohe 
y. Fulchand (2), with approval and held that 
a purchaser of property from ‘a party to a 
suit ig mot bound by a decree passed. therein | 
on a compromise, The remarks of Sir'R. - 
Couch were cited with approval i in, Kasimun- 
‘nissa bibi v. Nilratna Bose (4) and Kishory 
Mohan Roy v. Mahomed Mujaffar Hossein (5) 
but a Full Bench of the Madras High Court. 
in Annamalai Ohettiar v. Malayond: Appayo 
Natk (6) after reviewing a number of cases 
including those already mentioned held that 


> section 52 of the Transfer’ of , Property ` Act ~ 


does apply to 8 decree passed ; on a compro~ 
mise. 
- Ot the cases which are > relied upon byt the’ 


(1) 60.0. 294 0 2.” KN 
(2) 8B.L.B.474 ©. es 
. T 
519; 9 0. L. B, 178; 10 0: be Re LL 

426; 1 M. L, T, 146;-16 M. I 


| 
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plaintiffs as deciding that ‘the doctrine of lis | 
pendens does not apply to a transfer made in: 


a soit which results in a decree òn a compro- 
mise the earliest’ is that in Katlas Chandra 
Ghose v. Fulchand (2). In that case there was 
a consent order for. the sale of property to 
provide for the payment of costs: The order 
did not dispose of thesuit and cannot be-treat- 
.ed as being on the same footing as a decree 
on a compromise disposing of tho questions 
at issue.in the case. In Kasnmunnissa Babi 
v. .Nilratna Bose-(4), also the order in 


question was of-a very special character. 


Ashutosh Dey and Promotho Nath Dey were 


` Joint owners of an estate. The former having - 


died the latter’s :heir brought a suit for an 
account and for partition. .A decree was made 
declaring that the Will of Promotho Nath Dey 
-had been established and directing that a 
Receiver, should be -:appointed and ac- 
counts taken. After the death of Ashutosh 
Dey it was found that Rs. 1,52,406 odd 
were due from his: estate to the heirs 
of Promothio Nath Dey and the Court 
ordered that part of the estate of 
Ashutosh ,Dey should be sold. In pursuance 
of this order certain property was sold to the 
defendant. In the meantime the plaintiff had 


‘advanced the representatives of Ashutosh ` 


"Dey a sum of money required for the payment 
“of the Govarnmént Revenue and had taken a 
mortgage from them of their interest in the 
‘property by way of security. It was held that 
the mortgage Was binding upon the plaintiff. 
‘Here again-the order in question, t.e., the 
- order for sale of the property, cannot be com- 
-pared with a decree on a compromise dispos- 
ing of the question in dispute between the 
- parties to a suit. The-remarks- made in 
-the case of Keshory Mohan Roy v. Mohamed 
` Mujaffar ` Hossein (5), were not necessary 
‘for the disposal of the case. The only 
‘case . which’ really supports the conten- 
‘tion of the plaintiffs in this case is that repors- 
‘ed in’ Vythinadayyan v. Subramanya (3) 
i (already referred to.), . 
- On the other hand, in Naduroontssa Bebee 
y, Asghur AW a (7), the plaintiff who 
-took a transfer during the pendency of a con- 
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Was gana t & decree on & mortgage passed 
by consent of the defendant and in Annam- 
malas Ohetitar v. Malayand? Appayo Naik (6) 
a Fall Bench of three Judges -overruled the 
decision in the case in Vythinadayyan v. 
Subramanya (3) and held that the plaintiff 


“who had taken a transfer of land which was 


the subject of a suit for sale on a mortgage 
was bound by. the decree in the suit which 
was based upon a compromise. 

In this state of the authorities it seems to 


-me that we should go back to the law as 


stated in section 52 of the Transfer of Pro- 


' perty Act. There is nothing in that section 
, which indicates -that-a decree or order should 


not be held to bind a transferee if it is based 
on & compromise. It has often been pointed 
out that the rule enacted by this section rests 
upon: the corsideration that it would be 
impossible for any suit to be brought to a 
successful termination if alienations pendente 
lste were permitted tò prevail: [See Fatyas 
husain Khan v. Prag Narain (9)|. If the 
doctrine is inapplicable to a case decided on a 
compromise, it would never be safe for a party 
to enter into a compromise, for after he had 


‘got-his decree he might find that a transfer 


had been made by the’ other party without 
his knowledge.” 


It was alleged in the Court of first instance 
that the compromise was made with. the 


‘fraudulent intention of depriving the present 


plaintiffs of their rights but no issue was 
fixed on this question in the first Court and 
it was not referred to in the. memorandum of 
appeal presented to the lower appellate Court. 
It is, therefore, unnecessary to consider what 
effect fraud, if proved, wonld have had upon 
the case. 

I would damia the appeal with costs. 

Evans, A, J, C.—I concur. 


Appeal dismissed, 
(9) 841. A. 102; 29 A. 389, ILE W N 661; 4A.L. 
‘I. 844,65 0 L J. 868,17 M. L. J. 263; 9 Bom. L. R. 
onea M L. T. 191; 10 O. 0. 814, 


-¢entious case was held to be bound-by a decree .; 


-founded-on a compromise. In Raj Kishen 
| Mookerji v.-Radha Madhub Holdar (8), it was 
held that a purchaser of property igi irte 
(7) 7 W. R. 103. `’ 
(8) 21 W. R. 349: 
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IKBAL NARAIN V. BABU SINGH. 
: (s. 0, 18 O. O. 103.) : 
OUDH JUDICIAL COMMISSIONER'S 
COURT. ` 


emon Seconp CIVIL Appear No. 69 oF 
1909. 


_ Present:—Mr. Evans, å J O. ana Mr. Piggott, 


A. J. C.. 
IKBAL NARAIN PAN DIT —Diceer- HOLDER 
versus 

. BABU SINGH AND orares—Jinouanr- 

DEBTUBS. 

Oudh Rent Act (XXII of 1886), s. 145, application ` 
under—Katension of period of lamitation where vt 
espirevon a Sunday Limitation Act (XF of 1877) 3 5, 
application of, to proceedings under the Oudh Rent Act. 

Where the last day of limitation; prescribed for an 
application for’ execution under section.145 of the 


“ Qadh Rent Act, expired on a Sunday and the applica- 


tion- was presented on the day following. Held, that 
‘section 5 of the Limitation Actdid not apply to the 
case and the application was barred by time. 

Raghubar Dayal v. Sheo Charan aad others, 4 O. C, 
182, affirmed. 

Peary Mohun dich v. Anunda Charan Biswas, 18 O. 
631; Mohammad Hussain v. Musaffar Husain, 21 A. 
22; -Beni Prasad Kuart v. Dharaka Rai, 
A. W. N. (1991) 69, Shooshee Bhusan Rudro v. Govind 
Ohunder Roy, 18 0. 231; Sambasiva Chari v. Ramasami 
Reddi, 22 M. 179; Haji ‘Teal Sait v. The Trustees of 
the Harbour Modras, 23 M. 339, referred to. 


Appeal against the order of H. G. Warbur- 
ton, Esquire, District Judge. Lucknow, dated 
26th November, 1909, upholding the order of 
Babu Sitaram, Deputy Collector Lucknow, 
dated 15th September, 1909. . 

Mr, A. P. Sen, for the Appellant. 

Judgment. 


Piggott, A.J. C.—Thisis an appeal by a. 


decree-holder in anexecution case. The decree 


“was passed on the 20th of June 1906, and an 


application for execution of the same was 
presented on the 2lst of June, 1909. Tt so 
happened that the 20th of June, 1909, was a 
Sunday and the contention for the appellant 
is that the Courts below have erred in dis- 
missing his application for execution as barred 
‘by time. The point for determination is 
practically identical with that decided by a 
Bench of this Court in 
v. Sheo Oharan (1). If anything the case 
before ns is a little stronger because the 
wording’ of section 145 of the Oudh Rent Act 


(XXII of 1886), which governs the limit-- 


ation period for the purposes of execution 

applications, seems in œ sense stricter than 

that of section 132 of the same Act which was 

under consideration in the ruling above 

referred to. What is laid down by section 145 
(1) 4 0. 
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is that a process of execution shall not be 
issued on a decree under the Ondh Rent Act 
when the application for the issue of: the 
process ig made after the lapse of three years 
from the date of the decree-unless the decree 
is for a sum exceeding Rs. 500. The analogy 
between the wording of this section ard that 


of section 230 of the old Code of Qivil Pro- _-. 


cedure (Act XIV of 1882) is very strong: Tn 
the oase of Raghubar Dayal v. Sheo Oharan 
“(1) the ruling of the Calcutta High 
Court in the case of Peary Mohun Atchv. > 
Anunda Charan Biswas (2), a ruling which `| 
turned upon section 23) of the Code of Civil — 
Procedure (Act XIV of, 1882), was fally | 
discussed and was in effect dissented from. We. 
have been asked to reconsider the published 
ruling of this Court on various grounds. It 
had to be conceded, however, in argument that 
neither the Gereral Clausés Act (X of 1897) -` 
nor the Provincial General Clauses Act (I of 

1894) will help the appellant in this case., 

Nor was it attempted to show that there had ` 
been any change in the new Limitation: Act, 
“(IK of 1908) which materially affected the - 
validity of decisions based upon sections “5 
and 6 of the ‘former Limitation Act (XV of 
1877). As a matter of fact section 4 of Act 
IK of 1908 reproduces section 5 of the older - 
Act and clause (b) of section 29 in effect re- 
produces section 6 of. Act XV of 1877. In , 
substance the argument addressed to us in 

support of this appeal was largely devoted 

controverting the reasoning upon which the 

published decision of this Court in Raghubar 
Dayal v. Sheo Oharan (1) is based. The one. - 
new fact upon which the appellant was able 
to rely is that the older Allahabad ruling in 
Mohammad Husain v. Muzafar Husain (8), 
was dissented from by a Bench of the same 
Court in Bent Prasad Kuari v. Dharaka Rat 
(4), a decision which would seem to have 
been pronounced some twenty days before 
that of this Court in Raghubar Dayal v. Sheo 
Charan (1) “and was presumably published 


-shortly afterwards. Asa matter of fact the - 


older Allahabad case is referred to only 
incidentally in the judgment of this Court 
and would not seem to have materially affect- 
ed the decision. The point is undoubtedly 
an arguable one. My own opinion is- that 
.some of the published decisions of various 


-High Courts in analogous cases go a great 
3) 18 0. 631. i 
4 21 A. 22, : a 

4) 23 A. 277; A. W. N; (1901) € 60. 
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deal too far in presuming an inherent power. 
on the part of any Court’ to admit applica- 
tions the prescribed period for which: expired 
on & day on which the Court -was closed, but. 


which were presented at the earliest possible i 


opportunity on the re- opening of the Court, in 
so far as such power is presumed to exist 
independently of anything in the provisions 
of the Indian Limitation Act or of the 
General Clauses’ Act.’ Taking. the: case 
immediately before ua, what the law says is 
‘that the Court shall not issue process upon 
an application for the execution of a decree 
like the present ore when the application for 
the issue of the same is made after three 
years from the date of the decree. It seems 
to me going altogether beyond the eqnities' 
of the case and the reasonable application of 
such a principle as actus cuma neminem 
' gravabit to hold that the appellant in the- 
present case was prevented from ‘applying 
for execution within three years by - the` fact . 
‘that the Court was not sitting ‘on the 20th 
Jane, 1909. He had had three years in which 
to consider the matter and to take such’ steps 
“as he might consider necessary; the fact that 
the Court would not be sitting on June 20th, 
1909, could-have been ascertained by him long 
- beforehand. I-am quite unable to hold that 
“it was the fault ‘of any person but the decree- 
holder himself that this application for execu- 
tion waa not presented within the prescribed 
period. The real point, however, which seems 
-to me fairly arguable turns on the actual 
wording of section 6 of Act XV of 1877, and 
clause (b) of section 29 of Act IX of 1908. ` 
- It has been suggested, and the suggestion 
has been accepted i in some published rulings, 
that the provisions of section 5 of the Limit- 
ation Act (XV of 1877) do not really affect or 


alter the period of limitation, but merely per- - 


mit certain acta to be done under certain par- 
` ticular circamstances after the prescribed 
period of limitation for the same has expired. 
- I incline porsonally-to the view that this is 
something of a quibble: and I also think that a 
consideration of the wording of various sec- 
„tions of the Oudh Rent Act. (XXII of 1886), 
as for instance the first part of section 129. 
suggests that the framers of this Act, did 
not’ iatend-the provisions of section 5 -of - 
the Indian Limitation Act (XV of 1877) to 
be made applicable thereto. I would, how- 
ever, dismiss - this ‘appeal mainly on the 
principle of stare. decisis, The rule laid down 


Peas 
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in Raghubar Dayal v. Sheo Oharan (1) has basen 
followed i in Oadh for close upa ning yews 
now. Ido not think it oau ba said that it is 


‘likely to work any substantial injustics, or 


that it has done so in the present case, In 
such matters as the presentation of appeals, 
the limitation period for which is comparative- 


-ly narrow one, the provisions of the Indian 


Limitation Act (XV of 1877) are expressly 
made applicable by clause 2 of section 118 
of the Oudh Rent -Act (XXII of 1886). 
Speaking for mysolf porsonally I may siy 
that I should be prepared to consider on its 
merits any case of real and palpable hardship, 
as for instance a case in which the Oourt 
was unexpectedly closed under circumstances 
of which the parties concerned had no 
reasonable notice beforehand, with referenca 


-to the principle applied by the Calcutta 


High Court in Peary Mohen Aich v. Anundi 
Charan Biswas (2).- As a general rule of law 
I see no adequate reason for dissenting from 
the principle laid down by this Qourt in 
Raghubar Dayal v. Sheo Oharan (1), and I am 
decidedly of opinion that in a debatable 
matter of this sort it is better that a decision 


_ once arrived at should be affirmed, than that 


we should allow the impression to get abroad 
that any principle of law once laid down by a 


“Bench of this Court is regarded at any time 


as open to re-consideration by the successors 
of the learned Judges who pronounced the 
same. If I am not mistaken, their Lordships 
of the Privy Oouncil in a recent ruling 
expressed some little sur prise at the apparent 
readiness with which a previous raling ofa 
Bench of this Court had been re-considered in 


a cage which came before them on appeal. 


I would. acoordingly dismiss this- appeal 
with costs. 
Evans, A, J, C—The ‘contention that the 
Kp aan has been prejudiced because the 
Court was not open on the last day of limit- 
ation -is to my mind absurd. The appellant 
neglected to make any application witha 
view to execution of “his decree during the 
long period of three years within which he 
could have taken action. He knew that the 
20th June, 1909, was a Sunday and that the 
Courts are always closed on Sundays. The» 

rulings referred to on this point which may 
be noted are :— 

senate Bhusan Rudro v. Gobind Ohunder 

y (5); Peary Mohun Aich v. Anunda 
B I8 0. 2381, 


+ 


` N. 


SEYDARAKATH. KAEKACHI v, MUHAMAD EUTTI. 


Charan Biswas. (2); Sambasi'va’ Chart v, Rama- 
samt Reddi (6); Haji Temail Kait v.- The 
Trustees of the Harbour Madras- (7). KANNE 

The general rule laid down by the Calcutta 
-High Court in Feary Mohun Aich v. Anunda- 
Charan Biswas (2) andfollowed bythe Madras 


Wr -High Court in Sambasiva Ohart v, Ramasamt 
- Peddi (6) is that “where parties are prevent- 
_. ed from doing a thing in Court on a parti- ` 


cular day not by any ‘dct of their own, but . 
by the act of the Court. itself, they are entitl- 
ed. to do it at the frst subsequent opportun-. 
ity.” It-is possible that in some of these cases 


". gpecial-circumstances: existed’ which -entitled 


the applicant to equitable relief but as a gener- 
al priuciple I hold that it must be shown that 


» the applicant, who asks the Court to disregard 


the law-of limitation, should. show that he 


“has not himself been guilty of 3 aby neglect. 


Counsel for the appellant is’ wholly unable 
to'explain why his client elected to wait to. 
‘the very last day of the three years- allowed 
him by Jaw within which he could apply: for 
execution and he cannot, therefore, urge with - 
any hope of -success that his client’s-failure to 
execute the decree is due to any action of the - 


Court. Asto whether the present application ' 


is one which is or which is not barred by. 


time I entirely agree with my learned col- ` 
` league that no ground is made ont for dis- 
-turbing the ruling of this: Court. in Raghubar 


Dayal v Sheo Oharan (1) and. T agree with 





him in holding that this appeal _ should’ be 
dismissed with costs. ro, te 
dant dismissed. - 
9 22 M. 179. ge aa 
7 oe o= ea 


fie (1910). M. W. N. 186.) i y 
~ MADRAS HIGH COURT. a 
SECOND Cryin Arrear No. 136 oF 1908. 
. February 11, 19I0.: - > 
` Present:—Sir Ralph Berson. Judge, and — 
` Mr. Justice Krishnaswami Aiyar. 
SEYDARAKATH KAKKACHI AND 
-~ QTHERS—APPELLANTS. ` 
; "versus ` g 
VALIARATH MUHAMAD KUTTI -AND 
'ANOTHER— RESPONDENTS. 


© Limitation Act (XV of 1877), Sch H, arts. 110, 116— 


Registered lease —Determination Holding over—Claim 
for Tene Tae $ z 


“Where a registered - enw has been ‘determin- 
ed and the tenant holds ‘oter, the claim for 
rent for the period during which .the tenant has 
held over is not a claim for compensation for. 


the breach of a contract in writing registered. ae 


~ 
~ 


à 
a 
a i a ~ 


aa * 
> 
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POLLARD v. ROUSE. 
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- Secənd appeal- against the decree oi a - 
of . North’ Malabar, ïn- 


District Court 


Appeal Suit No. 545, of 1906, presented 


against the deoree ‘af the Court, of the Dis- 


trict Mansif of Cannanore, i in O. S No. 60 of - 


1906. ` 

- Mr. 7. L. Rosario, for the Appellants 

Mr. V. Ryru Námbiar, for. the’ -Respond- 
ents. 


for rent we think the “ plaintiff is not en- 
titled to ‘it for more than 8 years. The 
‘term of the registered. lease expired long 
“ago. The compensation now claimed is not 


for a.breach of a contract in writing re- _. 


gistered after, the expiry of the term. The 
tenant holds -.orer. and the Jaw. 
E: tenancy from year to year. 
We modify - the -decrees of 


years’ rent. 


‘the Courts below -acoordingly. The plain-.. 
tiff will receive and pay proportionate costs A 
throughout on the portions allowed and dis- a 


allowed. 


i Rj a Š i Decree modified, 


(s. o. (1910) M. W. N.-187,) 
' MADRAS HIGH OOURT. 
‘Orv Sum No. 99 op 1910... ~- * 
. April 12,1910, >- ° 
eo — Mr. Justice Wallis. 


JA. H. POLLARD Praimer ;. + i 


[versus : ; E l 


© F. ROUSE— DEFENDANT. - 
<. Criminal Procedure Code (Act V of 1808), 8. 491” 
Habeas corpus—Minor-—Oustody—-Contract of appren: 
iiceship— Specific performance-—Liahilsty—-Minor made 
over to stranger by parents—Interfer ence by Court— 


_ Welfare of minor. 


In a ‘suit for the Pee of minor ‘children, where 
the defendant. has no personal interest in the - 
‘children or their serviced and no- right .to their 


. custody, and his object is only to send back the - 


-children to their parents and natural ‘guardian, 
the proceedings can be treated ag on Habaas 
corpus under section 491, Criminal Procedure Code, 
for the’ purpose of determining t the custody of the 
children. . 

A “minor may bind himself by a ` contract of - 
apprenticeship if it be for his benefit but no 
action will lie against him for failing to serve is 


‘such: If such a remedy is desired, it is neceesary ` 


to get a covenant from the guardian on which the 
guardian himself can be made liable. 


_ A Contract of apprenticeship cannot be specifically ~ A 
enforced against the apprentice either directly or- 


Judgment.—As evans ‘the’ ‘claim ` 


_ implies > 
The plain-. 
tiff is, therefore, only entitled to. ‘recover 3- 


~ 


” 


by restraining him from taking service. under others, _ 


or others from employing him. 2, ae 


— 


+ a re t 


1H a 


Voi VIJ’ 
` POLLARD V, ROUSE, 
De Francesco v. Barnum, (1890) 43 Ch. D. 165 ; 
59 L. J.Ch..151; 62 L. T. 40; 38 W. R. 187; 54 J.-P. 


420, De- Francesco, ye Barnum, (1891) 45 Ch. D, 480: 
63 L. T. 488; 39 W R: 6, relied upon, 


1 
[4 


t 


The parents and ‘natural guardians of “minora. 


can place them under the care and control of any 


person, but the delegation of parental qucnorty. ig. 


revokable at any time: 
It isthe duty of the parents to revoke it if used to 


the detriment of the children.’ 


It is also open to the~-Court, within whose 
, Jurisdiction the children are found, to` revoke it at 
any time, if sufficient cause be shown for interference 
‘especially when the parents have put it out of 
their power to interfere themselves for the pro- 
tection of their children by sending them touring 
round the world inthe custody of strangers The 
main consideration for the Court is the benefit or 


- welfare of the child. wS 


+ 


The term welfáro in this connection ser be 
read’ in the largest possible sense, that is to say, 
every circumstance must be taken into consideration. 
and.the Oourt must do what, under the circumstances,” 
a wise parent acting for the true interest of the child- 


would or ought to do. The moral and religious welfare 


of the child must be 
physical well-being. 
“Reg. Y. Gyngali, 


considered as well as its 


In Re ‘McGrath, (1893) 1 Ch. 148 at p. 148, 
62 L, J. Ch. 208; 2 R 137; 67 L. T. 686 ; 41 W. R. 97, 
The “Queen v. Greenhill, (1838) 4 A. & E. 643, re- 
lied upon. ` 


Messrs. M. A- Tirunarayanachariar | -and 


y 5. Guruswami Ohetty, forthe Plaintiff. - 


Messrs. Grant and A AIE for the De- 
fendant. 


Jüdément Trk is an application 


for - an interlocutory injunction in a suit- 


filed by Mr. A.-H, “Pollard, the Proprietor 
and Manager of the Lill Baran Opera Com- 
pany, against Mr. F. H. Rouse,, Consulting 
Engineer residing at Bangalore: 
tiff's. troupe consists: of- minors under articles 
‘of apprenticeship, to him, and the suit is. 
- brought against the defendant for pro- 
curing these apprentices to- break their 
contracts with the plaintiff and removing 
- them from his custody and giving perform- 
ances by their aid and depriving the 
plaintif of their guardianship ; 


vered up to the, plaintiff and the defend- 
ant- restrained, from giving performances 
by their aid, and for an account of the 
defendant’s- pronta, and damages and costs. 
The interlocatory motion which was sup- 
ported by affidavits asked for, an ‘injune- 
tion restraining the defendant from giv- 
ing any further performances with 
aid of the minors and from removing them , 


_— càth, 


_ plaintiff and the 


file reply affidavits, 


(1898) 2 Q. B 282 atp. 248;. 


62 L.J. Q B. 659; 4-R. 448; 69 L. T. 481; 57 J. P. 773;."- 88,- assuming 


The plain- . 


and tho- 
plaint prays that-the minors may be deli- ` 


the - 


~ 
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-from this jurisdiction or sending them 


’ - þack to Australia pending the disposal of 


this. suit. 

_.In his counter- affidavit Mr. Rouse de- 
‘posed that while the plaintiff’s troupe 
was performing at Bangalore, he had satis- 


‘fied himself that there bad been cases of 


gross ill-treatment of the children but 
gave no specific instances, that he was in 
-Madras on. business when the plaintiff came 
here with his company and that the children 
then refused to go any further with the 
plaintiff consented to 
abandon the tour and hand them over to 
the defendant on the defendant undertaking 
to-have their passage money- paid back to 
Australis, 

Wheh the case came on on notice and 
an application was made” for leave to 
I pointed: out that 
the affidavits filed by the defendant 
did not disclose any answer to the motion, 
the plaintiff bad consented 
to the removal of the minors by the de- 
fendant, he could not by such consent dis- 
entitle -himself to their custody, and that 
good cause ‘must be shown for depriving 
‘him of it. On this, the defendant filed 


-further affidavits which contain specific al- 
Jlegations tending to show that the plain- 


tiff was not a fit and proper person to be 
entrusted with the custody of the children 
and the plaintiff filed counter-afiidavits 
denying the allegations against him. In 


‘view of the seriousness of the allegations 
‘and the necessity of deciding promptly as to 


the custody of the minors, I allowed the 


` various deponents to be cross-examined 


on their affidavits and further evidence to 
be given; and I have now to give my 
decision on this evidence and the legal 
contentions which have been raised be- 
fore me. 

Before coming to the facts it will be 
convenient to. deal with the legal consider- 
ations that arise. On the present motion, 
the questions -appear to me to be one be- 
tween the plaintiff on the one hand, and 
the children ‘and those.responsible for them, 
on the other, as the defendant haa no per- 
sonal interest in the children or iheir ser- 
vices and no right to their custcdy, and 
in whatever he has done bas been 
acting on their behalf andin what he “con- 
ceived to be their WAGE AN, and his objeot 


nd 
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is to send the children back as speeđily as 


possible to their parents and natural guard- 3 
This was admitted at the 


ians in Australia. 
hearing, and it was agreed that the pro- 
ceedings should be treated as on habeas 
corpus under section 491, Criminal Procedure 


‘Code, for. the purpose of determining the 


custody of the children, but no formal. pro- 


ceedings. have been taken under that section, 
and it is not clear that the matter cannot be 
disposed of a kaka on the motion as 
it stands.” : ; 


In the first place I propose to deal with 
the plaiutiff’s rights in respect of the 
children considered as -his apprentices. It 
is well-settled that-a minor may bind 
himself by a contract of apprenticeship if 
it be for his benefit, bnt it is also settled 
that no action will lie against him for failing 
to serve as such, and thatif such a remedy 
is desired, it is necessary to get a covenant 
from the guardian on which the guardian 
himself can be made liable. It is alo 
settled’ that the contract of ‘ apprentice- 
ship is one ‘which’ cannot be specifically 
enforced against the apprentice either 
directly or by restraining. him from taking 
service under others, or others from em- 
ploying him—De Francesco v. Barnum (1). 
In that case the plaintiff, a dancing master, 
had entered into a seven years’ contract 
with two minors to ‘instruct them “in the 


. higher branches of the chorographie art,” 


'> and the minors.in breach of their contract 
had accepted engagements under Barnum, the” 


well-known showman and another, to appear 
ah dancers at Olympia in London. It was 
then held that no interlocutory injunction 
‘could be granted eitheragainst the appren- 
tices or against Barnum and subsequently at 
the trial of the action all claim ‘for an injunc: 
tion was abandoned, and it was contended 
that on the authorities a master was 
entitled to maintain an action for enticing 
‘away his apprentices and also to recover 
‘their earnings. De Francesco v. Barnum 
-(2), This was not denied, . provided the 
contract’ was beneficial to the minors 
“but the Court held’ that it was not < 
beneficial and dismissed the suit. 
‘has argued that these contracts should be 
held void for similar reasons. Both con- 


_ (4) (1890) 48 Oh. D. 165; 59 L. J.Ch. 151; 68 L. 
T, 40; 88 W. R. 167; 54 J. P. 420. 


OASES. - 


Mr. Grant ° 
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tracts, no doubt, enable the master. to take 


the apprentices out of -the . jurisdiction in | 


which they were made and all over the 
world, bat -there are material differences, 
‘and I am not prepared at present to hold 
‘ab any rate at this stage and in the 
-absence of further .evidence .that these 
contracts are void as not- beneficial to the 
minors. Itisin evidence that it 1s more 
than thirty. years since: Mr. 
father first started a touring company of 
Australian children and toured! with them 


in the East, and members of the family — 
ever | - 


have been conducting such tours 
since almost continuously both “in the East 
and in America. In these circumstances, 
T am-not prepared at this stage in the 
absetice of further evidence to say that 
such ‘tours must necessarily be. injurious 
to the children engaged in them and that 
these’ contracts are,’ therefore, void. 1 am 
anxious, however, ' not to be understood as 
expressing any opinion- in ‘favour of 
theatrical companies of Australian vhildren 
touring -in the Hast. 


I think it would be much better for 
them to get their theatrical training 
elsewhere. 


The result of che dakona would appear 
to-be that Mr. Pollard as masier has 
no ‘legal right to the injunction prayed 
for either .as against his apprentices or 
against Mr. Rouse. 


of apprenticeship with the children is, I 


think, a‘factor of which the Court is bound . 
to take account in considering his. further 

that: under the - 
„contracts which are signed by their parents ` 


claim based ` on the fact, 


and natural guardians,. the children have 
been~placed exclusively “under the care 
and parental control”. of the plaintiff. 
is hardly necessary ‘to say that parents and 
‘guardians cannot divest themselves of their 
rights as such by -any-contract. This de- 


` legation of parental authority tothe plaintiff 


is revocable at any time,and.it isthe duty. of 
the parents and guardiansto revoke it if used 
to the detriment of the children. . And it is 
also open to the Court within whose juris- 
diction the children are found to revoke it 
at any time, if sufficient cause ‘be shown 
for interference. Ordinarily, no doubt, the 
Court will be very slow to interfere “with 


ay oe 4 Ch, D. re 63 L, T. 438; 39 W. R, 5. parents or the arrangements made by parent -- 


¥ 
` 


Pollardis 


On the contrary,’ 


“It 


f 


“At the same time;: the ~ 
_ fact that Mr. Pollard has lawful contracts 


~ 


_ prehended from the father”, the Oourt would., 


Rad 


a 
` 
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for the custody and education. of their 
children, bat if ~will deprive’ them of such 
custody if it ba absolutely necessary in the 
interest of the children, and a fortiori, it 
will, for similar reasons, take the children out 
of the custody of person selected by the 
parents, especially when the parents have put 


it out of their power to interfere themselves’ 
for the protection of their children by send- 


ing them touring - round the world in the 
custody of’ strangers. As observed. by 


Kay. J. in Rex v. .Gyngall (8), one of the 


nost recent and authoritative cases, the juris - 
diction of the Court in cases like this “ig 
esséntially a parental jurisdiction and that 
description of it involves that the main con- 


sideration to be acted upon in its ‘exercise is. 


the ‘benefit. or welfare, of the child. Again, 
the term ‘welfare’ in this connection must be 
read in the largest possible senge, that is to 


Bay; a8 meaning that every circumstances - 


must be taken -into consideration ` and 
the Court must do what under the circum- 
stances. a .wise parent acting for the true in- 
terests of the child would or ought .to do 
it-is impossible to give a closer definition 
of the duty of the Court in the exercise 
of this jurisdiction.’ The.term ‘welfare’ 
is also explained _by: Lindley, L. J., in In Re 
Mc Grath (4) where he says: 
of the child is not to be measured by money 
only, or by physical comfort only. The word 
welfare must- be taken in its widest sense. 
The moral and religious welfare of the child 


‘must be considered:as well as its physi- , 


cal -well-being.. Nor can the ties of affection 
be disregarded.” Long before this in The 
Queen v. Greenhill (5), it was laid down that 
if, in the language of Coleridge, | J.. 
shown that cruelty or corruption is to be ap- 


deprive him of the custody of his children. 
See also In Re G. (Infants) (6), where a mother 


was held unfit to have the custody of her child-. 
ren on the ground that she was living in 


open adultery with a married man in 
the: home in. which she was bringing up 
the children. - Lastly, it is well-estab- 
lished that the Court -will not’ ordinarily 


(8) (1898) 2 Q. B.-282 at p. 248, 62 L. J, Q. 659. 4 
B. 448; 69 L. T 481, 57 J. P. 778. 

(4) (1893) 1 Oh: 148 at p. 148; 62 L. J. Ch. 209; 2 
B. 187; 67 L. T. 686; 41 W.R. 97. 
(5) eis & B. 618 
(6) (1899) 1 Oh: 719; 80 L. T, 470, 47 W. R. 491; 69 
L. J. Ohe 874. 
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“and of more than 16, 


_dence and found that 


tiff that he 


“The welfare. 


“it be - 


. ciently explain. 


' plaintiff’s 
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force a minor of more than 14, if a boy, 
ifa girl, to remain 
in a custody. to which he or she ob- 


‘Jects; and that before deciding as to the 


‘custody’ of younger children, who are still 
old enough to. form an intelligent pre- 
ference, it willtake account of their wishes 
as one element in the case. The provisions of 
the Guardians and Wards Act (see sections 11 
and 17) show that the same principles are ap- 


plicable in India. 


[Then His Lordship reviewed the evi- 
the plaintif on 
several occasions lost control over himself 
and subjected the children to cruel and 
unjustifiable violence and that the children 
will occasionally be exposed to similar 
treatment in future if they are restored 
to his care and that the plaintiff had 
been guilty of criminal intimacy with one of 
the girls | 

- It is further charged against the plain- 
has broken his contract to 
educate the children and give them such 
teachings at such convenient ame as the 
conduct of the business would permit. 
The evidence is that he directed Raby 


. Ford, one of the elder girls, to call herself 


school mistress aud advertised her as 
such, and stated to the press that she 
was a salaried officer of the Australian 
Government, but it is clearly proved that 
she was merely one of the girls, and that 
the children received no education what- 
ever, except in the parts they had to play. 


- Then as to the wishes of the children the 


revolt against the plaintiff’s authority 
seems to have come to ahead at Banga- 
lore, as shown by the fact that a petition 
was signed and sent to the Chief Presi- 
dency Magistrate of Madras. It does not 


: appear that this was brought about by the 


exercise of any sinister influence by Mr. 
Rouse or any one else, and I think the 
facts, which I. have already found, suffi- 
Further apart from the 
question of demoralization which I ‘shall 
come to, there can be no doubt that the 
relations with the girl Irene 
impaired the respect and, authority in 
which the plaintiff was held by the other 
members of the troupe, and that the ex- 
ceptional position accorded to her as to which 


there is abundance of evidence, caused much 
heart-burning especially among the elder 


4 
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girls. As regards the girls over 16° atta. 
boys over 14, it is now conceded, in acoord- 
ance with the principles I have explained 
that’ the ‘Court cannot in the present case 
- force them to return to the plaintiff against 
their will. Then as to the other children, 


is: the Court to restore them to the plain-_. 


tiff against their wishes, or is it justified in- 
depriving him of their control and, send 
. them back to their parents and guardians 
in Australia as if is in a position to do, 
owing to the exertion of the defendant,” 
Mr.. Rouse, and the gentlemen who have 
acted with him? Now, as already observed, - 


the Court will deprive -even a father of ‘the . ~ 


‘control of his children if,.in the language . 
- of Coleridge, J., already quoted “there be - a 
danger of cruelty, or corruption to the child- 
_ ven.’ As regards cruelty, I am of opinion 
in the light of the evidence, that there would 


.° be some danger of cruelty. to the children in 


the event of their ‘being restored to the 
plaintiff. As regards corruption, the case 18. 
_even stronger. The plaintiff, a married man, 
, has sedaced a minor belonging. to thé troupe. 
and during the whole.of the trip, while- - 
she was under his care and parental con- 
_trol, has-lived with her: in clandestine 
-adualtery though leaving her nominally on 
the -same footing as the other girls. The 
„example to the other .children was as bad 
as if he had been living openly with’ her” 
as his mistress, as the true nature of their 
-relations can hardly have been a secret from 
any one, and the risk of contamination was, 
in my opinion, considerably greater. , That 
this riskis no imaginary one, appears from 
-the evidence on this point of the children 
themselves, which ibis no doubt difficult to 
sift, but which I by 7 no means dismiss al- 
_ together unfounded. 
In these circumstances - it ‘seems to me 


that it would be not only -the right, but the 
“daty of a wise. parent acting for the true -> 


| from the plaintiff’s custody. This is also 
‘the standard to which, as already pointed 


e out, the Court is bound to conform as far 


-TAS it can, and "subject, of course, to the 


' possibility of making suitable provision for 
-the fature- custody of the children. On 
the facts which have been proved, I-have - 
‘no hesitation in holding that the. plaintiff 
“by. his conduct has disentitled himself to - 


Da 
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tbe custody of these children, and that 
the present motion must be dismissed with 
taxed costs, the defendant Mr. Rouse under- 
taking to send them back to Australia be- 


‘fore the 23rd instant inthe charge of Mr. - 
~ Counsell and Miss Thom. : 


Sutt dismissed. 


- 


(s. €. (1910) ar. W. N. 191; 20 M. L. J. 398.) 
MADRAS HIGH COURT. 
First Civit APPBAL No. 218 or 19085. ` 
March 8, 1910. - i 
3 Posi: — Mr. J WA Munro and 
i Mr. Justice Abdur Rahim. - - 
MATHEW HENRY ABRAHAM— PLAINTIF 
— APPELLANT tg 
x VETEUS 


TUE LODGE “GOOD WILL” No. 465, 


-Beunary, Represenrsp BY C. E. RHENNIS 


WorsnieroL MASTER AND OTHERS — ` 


DRERNDANTH — RESPONDENTS. : 

~ Contract Act (IX of 1872), 8. 68—Release - conditional 

— Consideration, absence of —Validity—-Hvidense Act 
(I of 1872), 8. 95— Evidence of the claim released — 
Document silent, k 

Where a release is silent as tothe nature of the. 
claim releasod, evidence is admissible, under section 
' 95 of the. Evidence Act, to proye what the claim re- 
ferred to in the release is valid and operative asa re- 


lease under section 68 of the Contract Act, even-though - 


16 is conditional and is nob pupportag “by consider- 
ation. 

The words of section 63 are wide “enough to cover’ 
conditional releases. A release contingent on the 
Dap pening of a future event ia a good release. 


The pomt on which section 63 differs from tho ~~ - 


English law js that it does not require consideration 
to support a release while under the English law a 
release must either: be for consideration ‘or by an in- . 
strument under seal. 

Where the releasor has done all that he had to dor 


. and does not contemplate the ‘doing of any farther 


act on his part, the discharge of ‘the liability comes 
into operation as soon as the ‘condition specified in 
. the release happens. The specification of the condi- _ 
tion does not render the ‘release’ as a “contract to 


- release” requiring consideration for its validity. 


Davis. v. Cundasmi Mudali, 19 M 898, Manohar 
Koyal v. Thakar Das Naskar, 15 C. 319, Naorojs N, - 
Thoonthi v. Kazi Sidick Mirza, 20 B. 636 at p -644, 
relied‘ “upon. 


Appeal against the decree of the Distt: 
Court of Bellary., in Original Suit No. 4 of 
1904. 

-© Mr. OLR. anaa E forthe Appel- 
lant. 

Mr, cD; ligchmond, for the Respondents, 


— kad 
- 
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` MATHEW HENRY ABRAHAM © BHAENNIS, ; 
Judgment. 

Abdur Rahim, J.—The 
Judge has dismissed the suit brought by 
Mr. Henry Abraham as executor of Mathew 
Abraham for recovery of money due on a 
premissory-note executed on the 12th Novem- 
ber 1391, in the latter’s favour by certain office- 
bearers of the Lodge “Good Will” No. 465 of 
Bellary on the ground that though the docu- 
ment marked.as Exhibit IV in the case and 
executed by Mathew Abraham on the2I1st Feb- 
ruary 1902, is not operative as a release, yet 
since the lodge regarded it as such, being led 
soto regard it by the conduct of Mathew 
Abraham at the time of its execution, and 
completed the building af the Lodge premises 
on the faith of such belief, the-plaintiff is 
estopped from enforcing his claim. No es- 
toppel, however, was ever pleaded and the 
issues did not raise the question; nor is 
there any evidence on the point except a 
statement of the last witness of the defendant, 
elicited in the course of re-examination. 
The District Judge, therefore, was’ not right 
iu dismissing the suit on that ground. The 
real question in the case is whether the 
District Judge is rightin holding that Bx- 
‘hibit [Vis not.a good and effective release.” 
It is in these words :— 


‘Know all men by these presents that I, 


Mathew Abraham,. Proprietor of Meassra. 


Abraham and Company, Bellary, covenant - 


and agree with the Worshipful Master and 
Wardens of Lodge, Good-Will, No. 465 for 


the time being. that if the Masonic Ledge — 
building, which has: been burnt down is re-- 


suscitated, I shall have no claim, whatever, 
upon the building or any of the property of 
the said Masonic Lodge. Signed, sealed and 
delivered by me this twenty-first day of 
February one thousand nine hundred and 
two, “M. Abraham.” 

One’ reason, why it is said, it is nob a 
good release- is that there is no mention of 
the promissory-note there and that neither 
at the time of its execution, nor afterwards 
did Mr. Abraham have any claim upon the 
building or the property of the Lodge There 
_oan be no.doubt whatever—and this has not 
been disputed by the learned Vakil for plain- 
tiff-appellant—that the document refers to 
the claim of Mr. Mathew Abraham under the 
promissory-note as-that was the only claim 
he had against the Lodge. Itis true that 
until a decree was obtained on the note and 
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‘executed Mr, Abraham would have no charge 


“assets and property of the Lodge. 


? 


upon the building of the Lodge or its pro- 
perty, but it is clear that the promissory-note 
was intended and was to be satisfied out 
of the assets of the Lodge and not person- 
ally by those office-holders of the Lodge 
who executed it. In fact in- the plaint 
itself judgment 18 prayed for against the 
The 
evidence: on the point, which is admissible 
under section 95, Evidence Act, makes it 
quite plain that the claim referred to in 


Exhibit IV is with reference to the money 
_due on the promissory- note. 


The other ques- 
tion with reference to Exhibit IV is whether 
its Operation being made conditional on the 
happening ofa future event, it comes within 
the provision of section 63 of the Contract 
Act. The illustrations appended to the sec- 
tion are, uo doubt, cases in which perform- 
ance is dispensed with unconditionally. But 
the words of the section itself are wide 
enough to cover conditional releases and there 
is no reason to think that the Indian Legisla- 
ture contemplated departure on this point 
from the Bnglish law under which a release 
contingent on the happening of a future 
event is a good release. The point on which 
section 63 differs from the English law is 
that it does not require consideration to 
support a release while under the English 
law a release withont consideration is a 
nudam-pactum unless made by an instrument 
under seal, see Davis v. Cundisamt Mudal; 
(1), Manohar Koyal v. Thakur Das Naskar(2), 
Naorojt N. Thoontht v, Kazi Sidick Mirga (8). 
It has also been suggested that Exhibit IV 


‘is a mere contract to release the debt and 


does not purport to be a release, But I do 
not think thisis a sound contention. Mathew 
Abraham did not contemplate the doing of 
any further act on his part; the discharge of 


“the liability was to come into operation as 


goon as the building was completed and the 
building. .was in fact completed before the 
institution of the suit. And it can hardly 
make ‘any difference whether a creditor says 
‘T release this debt’ or ‘I agree to release 
this debt’-—~and this, I think, is to be gather- 
ed from the cases just cited and the English 
law on the subject of release —unless perhaps 
it was within: the contemplation of the re- 
a 19 M, 398. i 
(2) 16 0. 819. 2 
(3) 20 B. 636 at p. 644. 
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`- leasor that be was. to do’ something more in 
order to carry out his intention. I am of 
` opinion, therefore, that no question of con- 
` sideration really arises in the case. If, how- 
ever, Exhibit IV required consideration to 
‘support it, I should be inclined to -hold there 


was no consideration forit within the mean- . 


ing of the Contract Act. There is no evi- 
dence and it has not even been alleged that 
Mathew Abraham ever requested the other 
members of the Lodge to- re-build the pre- 
mises. Whatapparently happened was, the 
members of the Lodge decided- upon re-build- 
ing the Lodge premises provided they had 
sufficient money for the purpose and Mr. 
Abraham would release his claim upon the 
note. Mr. “Abraham agreed to give tip his 
claim. But ‘that does not mean that Mr. 
Abraham desired them to re-build the Lodge. 
However, as I hold that Exhibit IV was a 
“valid release, I would. dismiss this appeal 
with costs. - . 

I may observe that as regards the form 
of the action, it is not open to the defendants 
to rely on the objection on the -score of an 
order under section 3), Civil Procedure Code, 
not having been obtained, as the objection 
was not pressed’ before fe District Judge. 

Munro, J.—I am of the same opinion. The 
A is dismissed with costs.” 

skk dismissed, 





(z. c. (1910) M. W. N. 194;7 M. L. T. 883.) 
MADRAS HIGH COURT. 
Seconp Civ. Apprat No, 648 or 1902, 
' . March 21, 1910, : 
"Presint: —Sir Ralph Benson, Judge, and © 
Mr. Justice Krishnaswami Ajiyar., 
VEERAPPA NAICK: anp OTAHERS— . 
- DEFENDANTS—A PPELLANTS 
_ versus 


MUTHUSAMI NALOK AND OTHERS- 


PLAINTIFFS—- RESPONDENTS. 
Burden of proof—Mortguge by guardian of a minor- 
Onus on mortgagee—Debt barred, 
Whero a mortgage has been executed by a guardian 
- gn-behalf of minors, the onns- is on the mortgagoe 
“to establish that the debt was incurred for purposes 
binding on the minor, A guardian has no authority 
to bind a minor’s estate by reviving barred debts 
Chinnaya v. Gurunatham, 5 M. 169; Surya- 
-narayana v Narindra Thatvaz, 19 M. 255; Sobhanadra 


Appa Row y. Srtiamulu, 17 M. 221; R. Subramaniya ` 


Iyer'v, Arumugam Chetty, 26 M. 830, referred to. 
Second appeal against ‘the decree of the 
District Court of Tinnevelly, dated 18th 
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JAGANNATH v, RAM KRISTO. 7 
November 1907, in Appeal Suit No. 178. of 
1907, presented against the decree of the 
Court of the District Munsif’ of Tuticorin, 
dated 22nd February 1907, in Original Suit 
No. 228 of 1906. 2 

The Adrocate-General, for the. Appellants. 

Mr: K. Srintrasa Aiyangar, for the Respond- 
ents. 

Judgment.—The District Tadi 18 
wrong in throwing the burden of proof on 
defendants Nos. 2 and 3. The mortgage 


. was executed by the mother on behalf of her , 
-Minor sons. 


The mortgagee is bound to 
show that it was executed for purposes bind- 
ing on the minors. 

It is admitted for the lst respondent that 
the father’s debts were barred at the date 
of the mortgage. The guardian of the minor 
son has no authority to bind a minor’s estate 
by seeking to revive them. See Chtnnaya v. 


- Qurunathan (1), Suryanarayana v. Narindra 


Thatras (2), Sobhanadra Appa Row v. Sii- 
ramulw (3), Subramania Ayyar v. Arumugam 
Chetty (4). 

We must, thavetore. reverse tive’ District 
Jtudge’s decree and restore that of the Dis- 
trict Munsif with costs here eu the lower 
appellate Court.’ 


Dice reversed. 
(1) 5 M. 169 7 
(2) 19 M. 256. 
R 17 M. 221, 
(4) 26 M. 380. 


OALGUTTA HIGH COURT. 

Lerress Patext Appear No. 125 oF 1909. 

May 5, 1910. 

Present: —Sir Lawrence Jenkins, KT., 
Ohief Justice, and Mr. Justice Doss. 
JAGANNATH MAHAPATRA AND OTHERS— 
. PLAINTIFES——APPELLANTS 
versus 
RAM KRISTO MAHAPATRA— 

, DEFENDANT— RESPONDENT. 

Oivil Procedure Code (Act V of 1908), 8. 100—. 
Second Appeal—Questron of fact—Jurisdiction of 
High Court. 

Where the High Courtin deciding a second appeal 
said that on a careful consideration of the ovidence 
aud the circumstances, it thought ‘the appellant must 
succeed : Held, that it went beyond the limits open to 
the High Court i in second appeal: l 


Appeal under section 15 of thè Letters 


Patent from the decree of Mr. Justice Vincent, ` 


dated Jaly 9, 1909, passed in Second? “Appeal 


- No. 2108* of 1907. 


* Seo 8 Ind. Oas. 98. 


l Vol. y 19 


: GOBINDA CHANDRA V. SRIMANTA CHARAN; 


< Babis Dwarka ‘Nath .Ohucerbutty, Suresh 


Qhandra Ohuckerbutty add Mohini 
ee erty, for the Appellants. 

‘Babu Bodo Nath Dutt, for the Respond- 
ent.. j 


Mohan 


J udgment. l 

- Jenkins, C. Ji—In. our opinion the decision 
of Mr. Justios Vincent cannot be supported. 
The suit is one for the recovery of the 
property of a deity, and both the lower 
Courts decided in favour of the claim that 
was . made. - 
Vincent reversed the decree of the Subordi- 
nate Judge and dismissed the suit in all 
the courts. The learned Judge in. approach- 


ing the questions that came up for con-. 


‘sideration before him said that on a careful 
consideration of the evidence and the circum- 
stances he thought ‘the appellant- must suc- 
ceed ; and, it is apparent from a perusal “of 
his judgment that he. went beyond the 

-limits open to this Court in second appeal. 
It has, however, been sought to support his 


decision before us by four lines of arguments.’ 
First of all it has been suid that the suit . 


in- the second 
Even if it 


is barred by article 134 
Schedule -to the Limitation Act. 


be assumed for the sake’ of argument that — 


the dates were such as to allow of this, 
there is the'diffioulty. that in the first place 
it cannot bs said that weare here dealing 


with immovable property which had been | 


conveyed or bsequeathedin trust to the shebait, 
‘ ‘nor can we, in the light-ofthe recent deci- 
- sion of the Privy Council in > 
Goswams vF- Shyancharan Nundy (1), hold that 
has there been such a purchase as is con- 
templated by that article. 

Then it was contended ‘that the shebatt, 
through whose ‘instrumentality the deity is 
seeking to enforces the claim in this suit, 


- had so acted as to render him a person 


incapable of bringing this suit to a successful 
issue. But the answer to that argument is 
furnished by the decision of this High Oourt 


in Ram Ohuran Tewary y. pre Ohandra Dutt ! 


Jha (2). 

Then it was argued that the deity had 
“in faot received “the benefit of the ex- 
penditure which led to the alienation of the 
property by the shebait. To that the answer 


(1) 100. L J 284,140. W.N. 1; 36 0. 1003; 4° 


Ind. Cas. 449; 6 A. L. J. 857; 11 Bom “L. R 1284 19 
L, J, 530. - 
(2) 20. L. J, 448, 7 


w 
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. Becond appeal. 


On appeal, however, Mr. Justice. 


Abhiram 


~ 


Hei 


- 


is that this is negatived by the determination 
of the final Court of fact and that determina- 
tion cannot be disturbed in this Court on 


= Finally it was contended that sec- 
tion 244 of the Civil Procedure Code creat- 
ed-an obstacle in the way of the suit. 
But the Munsif, before whom this point 
was raised, rightly considered that in fact no 
obstacle was created by that section. 

‘In this view of the case, the judgment 
and decree of.Mr. Justice Vincent must be 
get aside and the decree of the lower appel- 
late Court affirmed with costs aaa d 10 
the High Court. 

0 88, .—I agree. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Ssconp Orvin Appaat No, 2939 or 1908. 
June 2, 1910. 

Troni — Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-din. 
GOBINDA CHANDRA JANA AND OTHERS— 
DEFENDANTE- ÅPPELLANTS 
CELT ms 


- SRIMANTA CHARAN JANA ND ANOTHER— 


TT _ Pharnrirrs—ResroxDexts. 

Burden of proof-—-Ti ansferabslity of raiyati-holding— 
Doctrine of caveat emptor. 

It is for the person alleging transferability of raiyat- 
holding to show that the custom of transferability ex- 
ists. The doctrine of caveat emptor applies with tho 
greatest force to persons who undertake to purchase 
raiyzti-holdings from tenants 

Appeal from the decree of the Sub-Judge of 
Midnapur, dated September 18, 1908, con- 
firming that of the Munsif of Tamluk, dated 


January 6,.1908. 
Babu Karunamoy for Babu Ram Chandra 


“Majumdar, for the Appellants. 


‘Babus Surendra Nath Ghose and Trai- 


| lakhya Nath Ohakravarti, for the Respond- 
‘ents. 


Judgment.—tin this | appeal, 
defendants Nos. 3to9 are landlords of a 
certain Jote which was mortgaged to the 
plaintiffs by defendant No. 1 and the mother 
of ‘defendant No. 2 for the consideration “of 
a former debt. The Munsif in the Court of 
first instance decreed the suit against de- 
fendant No 2 on contest and ex parte against 
defendant No. 1 and ordered the mortgaged 
property to be sold subject to the prior claim 
of defendants Nos. 3 to 9 arising out of their 
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purchase in execution of a rent decree for its 


“own arrears, 


The defendants Nos.3to9 appealed on 


various grounds to the Subordinate Judge’ 


and the only two grounds on which the 
appellants now come before us are, first, 


- that the mortgaged holding is not transfer- 
“able, and, secondly, that it ought to have been 


held that the, 
favour of the 
annulled. 

As regards the first point, it appears that 
the learned Subordinate Judge is- entirely 


incumbrance, if any, in 


-~ wrong. : It is for the person alleging trans- 


- allowed to adduce 
- The lower ‘appellate ` 


‘ instance, but 


4 


“mot this Jote is 


transferability with . the directions 
- above. 


ferability of v pyati-bolding to show that ` 
the custom of transferability exists. 
doctrine of: careat emptor applies with the 


greatest force to persons who undertake to 


purchase ryati-holdings from tenants, and’ 


we have only to ask ourselves what will 
happen if no evidence at allon the point 


is given. to see that the plaintiff must raise ` 
- the Board of Revenue. 


the point of. transferability and must prove 
it in order.to establish his title. We, there- 
fore, find that the case must go back to 
the learned Eubordinate Judge in the lower 
appellate Court for a finding whether or 
transferable. As neither 
party raised the question in ‘their plead- 
ings we think that both sides should be 
evidence on the point. 
Court may under 
the Jaw either take this evidence himself 
or have it taken -by the Court of first 
wherever it 18 taken, the 
onus of this point lies on the plaintiffs. 

As regards the second point. we think 
that the learned Subordinate Judge is right 
on the authority of the case of. Radhay 
Koer v. Ajodhya Das (1), with which we are 
in. entire agreement. The question is pre- 
mature in the present suit and may be left 
to be decided in a suit properly framed for 
the purpose. ` 

The result is that the judgment and 
decree of the lower appellate Court ~are 
set aside and the case remanded to that 
Court: for decision on the question of 
given 


The costs will abide the ne 
Case remanded. 
(1) 70, L. J, 262, 


4 
- 
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plaintiffs, had been duly* 


The. 
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CALCUTTA HIGH COURT. 

REFERENCE UNDER THE INDIAN STAMP ACT, : 

June 2, 1910. 
Present:—Sir Lawrence J enkins, KT., 
Chief Justice, Mr. Justice Does, 
and Mr. Justice Chatterjee. : 

In the matter of the PARASEN 
COLL ERIES, LIMITED AND REPERENCE 
UNDER Secrion 57 (1) or tHe STAMP ACT, 
1899. 

Stamp Act (TI of 1899), s b—Multifamonus . 
document—0One lease though concurrence of several 
paa necessary— Whether lease multifarious docu- 
men 

Where there is only ono lease, though the con- 
currence of several parties may, in the circnm- 
stances, have been proper, there ig no justification 
for treating the mstiument as a double lease, and 
this 1s so whether regard be paid to the ordmary 
principles of conveyancing or the terms of the 
Stamp Act 

Reference by the Board of Revenue under 
section 57 (1) of the Stamp Act, 1899. 

Mr. Kenrick, K. O., Advocate-General, for 

Judgment, 

The judgment of the Court was delivered by 
Jenkins, C,J.—This Reference under seo- 
tion 57 (1) of the Indian Stamp Act of 1899 
has been placed before us by the learned 
Advocate-General, who has said all that 
could be legitimately urged on  béhalf 
of the viewasserted by the Board of Revenue, 
but he has failed to convince us. . 

The facts are simple.. The document 


which has been placed before us for ad- 


judication is a lease for 999 years which 
recites at length the previous title and a.suc-- 
cession of agreements in relation to the pro- 
perties comprised init. The leased proper- 
ties were one time vested i in the Raneegunge 
Coal Association Limited but to secure a 
debenture loan they were assured to trustees 
of whom Ç. C. Kilburn alone is now alive. 

Though the debenture loan has been dis- 
charged, there has been no re-conveyance, The 
company went into liquidation in 1899 but 
merely forthe purpose of re-construction, and 
in this re-construction an agreement was 
made for~ the transfer to another company, 
bearing the same name, and im the reference 
called the Association. Then there was an 
agreement by the Association to transfer 
the-Coal mining rights in and under the 
properties to Messrs Shaw, Wallace & Co., 
for the.price of Rs. 504,702 for the period 
and subject to the payment of the rent 


“Wal. Vt! 


MRINALINI DEBI v. MOHIMA OHANDRA. 


and royalties expressed in~ the lease now 
under consideration.. Finally Messrs. Shaw, 
Wallace & Co., agreed’ with-the Parasen 
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~ 


-considered or dealt with any matter beyond 


- that referred. 


Collieries Limited to transfer to it all these , . 


mining and other rights subject to the same 
conditions for the sum of rupees five lacs 
and fifty ‘thousand. To carry this last agree- 
ments into effect, it was thought desirable to 
have the concurrence in the lease (1) of Mr. 
O. C. Kilburn, the surviving trustee of the de- 
benture loan in whom the property is still 
” vested, (2) of the ‘old company and its 
. liquidators, (3) of-the Association; and (4) 
` of Messrs.-Shaw Wallace & Co., bat this 
did: not alter the character of the lease or 
the- nature of the transaction. 
the Board would appear to be that the “docu- 
ment is a multifarious document within 
the meaningand application of section 5 of 
the Stamp Act.” Now that section provides 
that any instrument comprising or relating 
to. several distinct matters shall be charge- 


able with the aggregate amount of the duties, 
‘with which separate instruments, each com- - 


-prising or relating to one of such matters, 
would be chargeable under the Act. But 
here there‘is ‘only one lease, 


may’ in the circumstances have been proper 
and (in my opinion) there is no justifica- 


tion : for treating the instrament asa double `’ 


‘lease, and this is so whether regard be paid 
to the ordinary principles of“ conveyancing or 
the terms of the Act. 

This is expressly eens a in relation 
"to a sub-purchase in section 28 (3). But 


it is said that “this section does not apply - 
here’ we are concerned with a - 


because 
lease- and not with the conveyance. The 
article that applies to` the lease is the 
35th, and so far as-the payment ofa ‘fine ur 
premium is concerned, it provides thatthe lease 


shall bear the stamp duty as a conveyance for. 


a consideration equal to the amount or value 


‘of such fine`or'premium. But the fine or : 


‘premium for which this lease. is granted 
- igs the sum-of Rs. 550,000" payable by the 
- Parasen Collieries Limited and that alone, 
therefore, is the premium on which stamp 
duty is payable. I, therefore, hold that the 
claim made -by the. Board. of Revenue ‘for 
‘the stamp duty on this instrument as a lease 
“ between the- Association and Messrs. Shaw 
. Wallace & Co., ‘cannot be sustained, and I 
would so answer the reference, Ihave not 


„a 


~ 


The view of. 


and that 18- 
80, though the concurrence of several parties 


- CALCUTTA HIGH COURT. 
SeooND Oivit APPRAL. No. 2034 of 1908. 
June 10, 1910. 
|, Present: —Mr. J astice Carndnff and 

Justice Richardson. 
, MRINALINI DEBI AND anor HER—- 
PLAINTIFFS—APPELLANTS 
TETES 
MOHIMA CHANDRA MOITRA anp 
OTHERS—- DEFENDANTS— RESPONDENTS. 

Transfer of Property Act(IV of 1882), s 64—Delirery 
of tangible immovable property—Property already in 
vendee’s posscasion—Necesaity for registered document, 

Where the vendee is already ın possession at the 
date of his purchase and there can be no delivery of 
possession to him, the requirements of section 54 of 
the Transfer of Property Act are not satisfied by an un- 
registered instrument even if the value of the immor- 
able property is less than one hundred rupees, that 
is, where there is not a delivery, involving a change 
of possession, a registered instrumentis necessary. 

Sibendrapada Banerjee v. Secretary of State, 34 C. 207; 
50.L J. 890, followed. 

Appeal: from the decree of the District 
Judge of 24-Pergannahs, dated May 9, 1908, 
modifying that of the Munsif of Basirhat, 
dated July 29, 1907. 


Babus Sarat Ohundru Rai Ohowdhury’ and 
Charu Ohandra Bhattacharya, for the Appel- 


‘lants. 


Babus Nit- Madhab Bose and Harendra 
Narain Mitra, for the Respondents. 
- Judgment. —This appeal arises out 
of a anit brought by two ladies, Srimati Mri- 
nalini Debi and Srimati Nepal Basini Debi, to 
establish their title to cartain properties and 
recover possession thereof. The result of the 
litigation inthe Courts below was a decree 
only partially in favour of the plaintiffs, and 
they have now appealed against the dismissal 
of their claims in respect of. the properties 
in suit alleged to have been purchased, respec- 
tively, by. Mrinalini from one Rajendra 
Mitter and by Nepal Basini from one Uma 


. Charan Bhattacharya. 


The purchase from Rajendra Mitter was 
ostensibly by Tara Das Bhattacharya, the 
father of Mrinalini, and this plaintiff's case 
was that Tara Das was merely her prite-nom. 
But the lower appellate Court, differing 
from the Oourt of first instance, pee found 
that the sale wás not a benami transaction 


‘and that the father was the real purchaser, 
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Now, 
-however obnoxious to criticism and liable to 
attack it might be if we ‘were hearing a 


_ regular appeal; cannot be questioned by us’ 


sitting as a Court of special appeal; for it is 
clear from the judgment of the learned Dis- 
trict Judge that there are circumstances in 
evidence. from which the inference was 
rightly or wrongly, drawn that Mrinalini was 
not the beneficial owner and: Tara Das not 
a benamdar. The fact found that the purchase- 
money. was provided bythe sale of Mrinalini’s 
ornaments is, po doubt, an -indication to the 
‘contrary; but itis no mare, and-it- cannot" be 
regarded as concluding the question. “Nor 
could the question be concluded as against 
the other defendant in possession by ‘the 
bringing of Tara Das on to' the record as a 
defendant and the admission by him that he 
was only a benamdar. “We must take it, then, 
that the property was the property of the 
father; whence it follows that the daughter 
had no right’ to’ sue for it, and her claim 


thereto was, therefore, rightly disallowed. ` 
There remains the claim of the other plain- » 


tiff, Nepal Basini, to the property derived from 
Uma Charan Bhattacharya, which has been 
dismissed on the ground that the plaintiff's 


title-deed was an unregistered‘ conveyance’ 
and there had been no delivery of possession: 


In regard to this, itis contended that,.as the 
vendee-was already in possession at the date, 
12th March.1897, of her purchase aud there 
could be. no delivery of possession to her,: the 
requirements of section 54 of the Transfer of 
Property Act, 1852, were satisfied-by the 
unregistered instrument, the - approximate 


value oftheimmovable property being Rs. 75 . 


aud in supportof this proposition the ruling 
of. Trevelyan, J., in Gunga Narain -Gope v. 
Kali Ohurn Goala (1), has been relied upon. 
' But that ruling was explained and’ distin- 
guished by Mookerjee and Holmwood, JJ., in 
Sibendra Pada Banerjee v, Secretary of Stale 
for India in Oounel (2), and we have no 
hesitationin following the latter case, which 
is exactly in point, and holding that where 
there is not a delivery involving a change 
of possession, a registered -instrument is 
necessary. 

So far then, we are in agreement with the 
Courts below; but the matter does not rest 
here. It appears that what is caled & Jadabs 

6 23 Č. 179. Ś / 

2) 84 O, 207; 6 O. L. J. 890, 


NDAN dasi. 


"that is a finding: of faot- ER 


. Tast. 
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patra or deed of release was executed. on the 
8th November 1905, by the heirs of Uma 
Charan Bhattacharya in favour’ ‘of Nepal 
Basini, and subsequently registered; and that 
instrament. itis urged-on behalf of this appel- 
lant, gave thelady a perfectly good title at 


a mere release cannot preate: a title, but is 


operative only by way of estoppel between the 


parties to the instrument. There: may be 
Gases in which the latter contention would 
be well-founded; but we think that in the 
present instance the instrument before us-is; 
in effect, a conveyance, and that it trans- 
ferred the property -to the appellant: That 


being so, it should, no doubt, bear a stampof | 


the value of one, rupee, instead of eight annas 
but it has already been exhibited . as it 
stands, and its admission in evidence cannot— 
see section 36 of the Indian Stamp Act, 1899— 
now be questioned other than by a proceeding 


under section 61 of that Act, which willy be 


taken in due course. For the’ present, 


we hold that, in the face of this. registered _ 
conveyance, the title of Nepal Basini cannot . 


be impugned,- and that her claim ought 


not to have been disallowed. To this extent,- 


therefore, the appeal ig oe with propor- 
tionale costs, 

Let the so-called es of note (Be. 1) 
be impounded under section 61 of the Indian 


On the other hand, itis contended that - 


Stamp Act, 1899, and sent to the Collector ~ 


with a declaration to the effect that, as it is 
a conveyance, it ought to have borne a stamp 


of the value, of one rupee and ought not to. 


have been admitted in evidence without pay- 
ment of the higher duty and penalty as pro- 
vided by section 35 ofthe said Act, 

Decree med 


` 


mipir anara ekan 


(s. c. ry M. L. T. 405 ) 
MADRAS HIGH COURT. 
Seoonp COIvIL Appear No. 1059 or 1907. 
= February 16, 1910. - 
Present:—Sir Ralph Benson, Judge, and ` 
Mr. Justice Krishnaswami Aiyar.- 
PONNAMMAL—DErENDANT—ÅPPELLANT 
versus 
KALITHITTA MUDALI—Praitier— 


RESPONDENT. 

Res judicata—Declaratory suit—Injunction—Well— 
Gift of one-half of the well-Mortgage-—-Discharge—. 
Interest of owner of equity of redemption—Transfer of 
Property Act uy of eee $8, 60 and 9l, > 


Tol. Vi}: 


`; E PONNAMMAL v. KALITHITTA MUDALI. 


“A the owner of three houses Nos. 1, 2, 3, and a well 
mo Nos land32 and the well with possession to 
K ; A then gave'No Sanda half ‘of the well to P. K. 
filed a suit in respect of certain roomsof No. 2 and 
for añ injunction restraining P from using the well. 
The suit was decreed. R the adopted sonof A filed a 
sut to recover No. 3 and-half of the well’ but it was 
finally dismissed. ‘B then sold to K, Nos 1, 2, and the 
entire well. K filed a suit against P fora declaration 
of his right to the well and for injanction: 

Held, thah the gift by A to P conveyed the equity 


of redemption i in half of the well and P’s right was- 


ves judicata by the decision of the suit between R and 
P.R would thus be debarred from claiming the right ; 


K ag purchaser from R acquired no higher right . 


than R. 

The sale by R to K eee extingnished the mort- 
gage debt, K had no right to ask for injunction as he 
could not prevent P from using the wol 

The discharge of a mortgage debt enlarges the 
security of the subsequent encumbrancer or adds to 
the'interest of the owner of the equity of redemption, 

Ex parte Bisdee, 1 M D. and De Gex 338, referred to. 


Second appeal against the decree of the 
District Court of Salem in Appeal Suit No. 
268 of 1904, presented against the decree of 
the Court of the District Munsif of Salem, in 
Original Suit No. 235 of 19038. 

eudgment.—aAyilandammal, widow 
of Arunachala Asari, owned ithrée houses 
which may be called Nos. 1, 2 and 3 and a 
well. She mortgaged Nos. 1 and 2 aud the 
well with: possession to the plaintiff. The 
mortgage was renewed by her adopted- son 
Ratna Asari.. Subsequently house No. 3 and 
a half of the.well were given to the Ist 
defendant by Apilandammal. The plaintiff 
` instituted O. B. No. 18 of 1898 for recsvery 
of certain rooms which he alleged formed’ 
part of No. 2 against the lst defendant and 
the tenant in occupation and for an injainction 
against the latter restraining. him from dsing 
_ the well.. He obtained a decree a3 ~<prayed 

for. The lst defendant appealed, but the 
appeal was dismissed. © Ratna Asari instituted 
a suit against the lst defendant for recovery: 
of the house No. 3 and the half of the well 
given to her by Ayilyadimmil. This suit 
wis ultimvtely-dismissed by the High Court 
on appeal. Ratn»v Asari then conveyed all 
his rights in houses Nos. 1 and 2 and the 


entira well to’ the plaintiff. The plaintif. 


now sues for a declaration of his right to the 
entire well and an injunction against the Ist 
defendant and another claiming under her. 


The lst defendant’s claim is to one-half of 


the well. The question has been raised 
whether the decree in either of the cases 


enures as res judicata in favour of the plain-. yer 
de P .. If his mortgage was-subsisting he would he 


tiff or the 1st defendant, 
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redemption in one-half 
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As regards suit No. 18 of 1898 it appears 
from the plaint -in that case that no relief 
was asked for with reference to the well 
against the lst detendant nor was any ques- 
tion raised as to the title of the lst defendant 
fo any portion of the well. On the other 


-hand the 4th issne which was the only 


one that related to the well ran as follows:— 
“Did the 8rd defendant (the tenant) rent 
the same from the plaintiff as alleged in the 
plaint and did he enjoy the well with plain- 
tiff’s permission?” Enjoyment with permis- 
sion was found and the injunction, therefore, 
was granted against the tenant. It is true that 
the Ist defendant in her appeal raised a 
ground about the well but this was entirely 


‘misconceived and no reference was made to 


it in the judgment ofthe High Court. We 
cannot, therefore, regard the decrees in O. S. 
No. 18 of 1898 and in appeal therefrom as 
debarring the lst defendant from setting up 
aright to the well in question. Bat whether 
the plaintiff could treat the decision as bind- 
ing between the parties or not as regards the 
well, he was at the time only a mortgagee 
and his rights could only have been adjudicat- 
ed upon in that capacity. The decision 
could not negative the lst defendant’s rights 
whatever they were as owner of the equity of 


redemption and all that passed to her under 


the gift by Ayilandummal was the ‘equity of 


‘redemption in one-half of the well. The 


plaintiff as a mortgagee with possession was 


“ certainly entitled to restrain the lst defend- 


ant from using the well though that ques- 
tion was not raised for decision in that suit. 

The lst defendant’s right tothe equity of 
is certainly res 
judicata by the decision in A. S. No. 35 of 
1901 on appeal from O.S. No. 3 of 1£98. 
Rataa Asari the adopted son sued to recover 
half the well from the lst defendant and his 
suit was finally dismissed. The plaintiff as 
purchaser from Ratna Asari is not in a better 
position than Ratna Asari himself. Ratna 
Asari would be clearly debarred from disput- 
ing the lst defendant’s title to the equity of 
redemption in half the well. The plaintiff 
is bound,.therefore, to recognize the lst 
defendant’s equity of redemption in a moiety. 
The plaintiff's suit for a declaration of his 
right to the. entire well must, therefore, fail. 
Does he, however, stand ina better position 
with reference to his prayer for injunction P 
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entitled to the injunction as it was a mortgage 


- with possession. But is the mortgage subsist- 


ing ? The dett had been paid off by means of | 


the sale Exhibit E. With the discharge of the 


debt the security falls to the ground The. 
~ plaintiff's right to possession was an incident- 


of the mortgage. Ifthe mortgage-is at an 
end he is not ontitled to keep possession ås 
mortgagee. 
‘plaintiff the two-houses Nos. 1 and Z'and 
the entire well. As regards. the houses the 
‘plaintiff has, no doubt, become’ the absolute 
owner but when the mortgage was discharged 
Ratna Asari had. the equity, of redemption 
only in a moiety of the well.. His conveyance 


could only pass that moiety to, the plaintiff. 


The mortgage interest in the other moiety is 
- extinguished by the. discharge of the debt 
and not transferred to Ratna Asari. See 
Fischer on “Mortgages, para. 681. The 


executant of the mortgage, t.e., the dienes 


of the interest in immovable . property, . 
the “mortgagor” though he has parted with 
equity of redemption. -Section 91 of the 


'- Transfer of Property Act recognizes his 


_ right to redeem. Section 60 entitles him 
on redemption to possession of the mortgaged 

property when the mortgage was one with 
possession. Section 15 of the English . Con: 
-veyancing and Law of Property Act gives the 
_mortgagor power to require the mortgagee” to 


assign the mortgage debt .to a third person > 


as the mortgagor directs. But there is. no 
such right in India. Scction 74 of ‘the 


Transfer of Property Act, enablea.the sub- | 


sequent encumbrancer not the mortgagor, to 
acquire the rights of the prior mortgagee, by 
obtaining areceipt for payment of the prior 
mortgage debi. No assignment, of the mort- 
gage has been taken asu matter of fact by 
Ratna Asari. On the other hand the inten- 
tion of the parties to Exhibit.H is to pay-off 
and extinguish the mortgage debt. If Ratna 
Asari becomes entitled to possession of a 
moiety of the well under section 60, he has 
no interest in the moiety to which the right 
“to possession can attach -itself ag iis incident, 
The equity of redemption having been parted 
with, Ratna Asari would only be a trastee for 
‘the lst defendunt, a mere conduit pipe to pass 
the possession to him. See. section 94 of the 
Indian Trusts Act. In He parte Bisdee (1), 
. Sir J. Cross, stated theeffect of the payment 
(1) 1 M. D, and De Gex, 888. _ 3 
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Ratna Asari has-conveyed to the’ 


* Tigre 


by the mortgagor of ‘the mortgage debt on 
the interest of the transferee of -the equity 
of redemption. He says-at page "838 “with 
regard to the property, in’ the, Parish of 


Blagdon ‘the bankrupt. purchased the; estates 


in fee simple subject to certain mortgages; 
and before the mortgages were paid off he de- 
posited his title-deeds with the petitioner as 
a security for money advanced and afterwards 
he paid off the mortgages. Tam of opinion 


that the petitioner is entitled to the foll ” 


benefit of the security upon the lands which 
are ‘ comprised in the deposited documents 
exonerated (as those lands now are) from the 
prior encumbrance.” 
mortgage merely enlarges the security of the 


The discharge ofthe. 


subsequent encumbrancer or addsto the in-, 


terest of the owner of the equity of redemption. 
It follows, therefore, that though the’ Ist de< 


redemption in a moiety under the gift and 
thongh the right to possession was outstand- 


-ing in the mortgagee at the date of the gift, 


ihe mortgage having been discharged, she is 
entitled to possession of the moiety and cannot 
be prevented - from. using the well as the: 
owner of'such moiety.’ We must reverse the 


', decrees of both the Courts below and dismiss. 
thé suitwith costs throughout. à 


Suit dismissed. 


ea 


peere 
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- MADRAS SIGH COURT. < 
~ eer Civit APPEAL No. 203 or. 1905. . 
March 10; 1910. °° °° 
Present: ——-Mr, Justice Munio and Mr. Justice 
Abdur Rahim. 
M. -CHENGIAH— - DEFEXDANT—APPELLANT 
CASUS 
UMADAI RAJAH RAJA DAMARA .. 
KUMARA THIMMA NAYANIM 
BAHADUR, PRESENT NCLDER OF THE 
KALAHASTI ZANINDARI AND OTHERS — 


PLAINTIFFS— RESPONDENTS. - 

Landlord and tenant— Lease—Burrendes —Joming of 
partner by lessee-——Determination of lease—Forfetture— ` 
Waive: — Compenzation— Use and occtipatton—Limit: 
ation— Burt for rent on registered lcase— Assignee or part- 


fendant is merely the owner of the’ equity of j 


ner of lesnee—Registration—Endorsement sanctioning — 


zaning of rartner—Document containing arrangement 
alivady awie at—Tranefer of Property Act (IV of 
1882) ra 9, 111, 112, 116—Transfer of property without 
registered insirumeni—Limitation Act (XV- of 1877), 


1877), 5. i7 (0. 


Heh 1I, arts 110, 115, Y 6—Repetiation Act (u ol 


w 


? 


Kol., v2] 


A. lease of immovable property determines by 


forfeiture if there isa breach ofthe- condition which . 


entitles the lessor to re-enter and if the lessor does. 
some act showing his intention to determine the 
lease. Where tho'lessor has airesdy taken advantage 


of the forfeiture and clearly determined the lease, no 
question of waiver of forfeiture can arise; section 112 ~ 


of the Transfer of Property : Act can have no app. 


. tion to such | A Case. 
The Zemindar of Vijsanagaram v. Behára Suryanara- 


yana, Patrulu, 25 M. 
referred to. 
In a suit for rent based ona Jease, if the claim-on 


587 ab p. 592; 12 12 M. L. J. 249, 


the lease fails owing to the cancellation of the lease | 


the landlord is entitled to recover compensation for 


-uge and ocoupation’ of the land. 


Sheo Karan Singh v. Mahuraja Prabhu Narain § inik, 
31 A. 276; 6.A. D. J. 167; 2 Ind. Cas. 211, followed. 

Rachha Singh v. “Upendra Chandra Singh, 210. 239; 
Surend:a Narain Singh v. Bhathal Thakur, 22 O. 762 ` 
and Inukhee Kanto Dass Chowdry v. Sudeerudi Tnssker ,- 


- 18 B.-L. R. 248, 21.W: B. 203, distinguished. 


‘A. claim for compensation for use and occupation of 
land is governed by’art, ei Sch. IT of the Limitation 
Act, 1877. 

Per Abdir Rahim, J.— 

Where an izara lessee oa. -with him as partner 
anothor person and the nrrangement was submitted to 


and sanctioned by the Zamindar, as the lease contained., ` | 


a clause prohibiting assignment: 
Held, that- there was no surrender either express or 


implied, or by act and operation of law, and that both, 
‘the partners continued to be jomtly Hao for rent to 


the landlord. ` 
Held, further, that the sudoeseniént, by which the 
landlord sanctioned the arrangement, did not require ° 


_ registration; as it could not Be said to have created, 
declared, assigned, limited or extinguished any interest ` 


_ in, or right to immovable property. « 


Even if there is a surrender of tenancy bat. the ` 
lessees remain “in possession afterwarda, they cannot 
escape liability for rent ander_ the covensnts in the 
lease. 

A transfer of property may be mado without writing 


-inevery case in which « writing is not expressly 


required by law. The joining of a partner by a lossee 


‘ja not a transaction. which is ‘required by law to be ’ 
“ embodied in a registered instrument. 


A document, which only recites an arrangement, 
which had already been ‘arrived ‘at, does not. require 


compulsory régistration. 


Where the rent fell into nrreirs and, according to 
the power reserved in the lease, tho lessor sent a 
notice tothe leaseo stating that he chad cancelled 
the ts1ra lenge and the fact wns proclaimed by beat 
of tom-tom in the-villages of the Zamind sri but the 
leasee never acqniesce’l in the act of the landlord but 
prayed for continnance of the zara and the landlord 
accedéd to this prayer., Held, that the lease was not 
determined. , 4 


In order tò Sens a lease, there should be a 
cessation of the relation of landlord and tenant between’ 
the parties, A temporary suspension ef such rolations, 
is insufficient. . 

Ifthe tenant has never acquiesced in the landlord’s 
act of-forfeiture and the landlord afierwards changes 
hjs mind at the-request of ca tenant himsel there `. 


iaai: 
we 
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is a waiver of the forfeiture as between the landlord 
‘and the tenant, and the tenant cannot be heard to say 
that there was no waiver. 
- A uit for rent based on a registered lesse is 
_governed by art 116 and not by art. 110, Boh, II of 
the Limitation Act, the “same article governs the 
claim a8 against au ASSIgNGe or partner of the lessee by 
a registered lease.. The assignee’s liability is based on 
the covonant for rent which in law runs with the land. 


_. Appeal against the decree of the District 
Court of North Arcot, dated the 8lst day 
~of December 1904, in Original Suit No. 16 of 
1903.. °° 


Judgment. 

Munro, J.—The first question with which 

I propose to dea! is whether, as contended 
by the appellant (2nd defendant) and by 
- the Ist defendant in his memo. of objections, 
the leases of 1894 evidenced by Exhibits A 

and B were determined in 1897, Exhibit- 

XXXI of the 26th September 1897 shows 

_that the Ist defendant “in whose favour 

Exhibits A and D were executed had’ fallen 

into arrears and that the fahstldar -proposed 

to the dewan that the leases should be can- 

celled for breach of the condition to pay the 

- rent according to the fists. This was followed 
' by Exhibit A which is dated 24th October 
“1897. ‘This is from the tahstidar to the Ist 

defendant and informs the latter that, ã& he 

had fallen into arrears and was raising un- 
necessary disputes, a hukum had been issued 

ón- the 22nd October 1897—this was a 
hukum issued by the dewan as appears from 

- Exhibit XI—cancelling his ¢zara in accord- 
ance'with the last term-in Exhibits A and 
~B; and directing’ the villages comprised in 
the‘ leases to be taken under estate manage- 

mont,.and that takids have been written to 
the people of ihe villages informing them of 

these matters. The Ist defendant was, there- 

fore, given to understand that’ he should not 


. thereafter collect money or do any thing else 


in the village. The lst defendant then appears 
tn have asked “the- dewan to re-consider the 
matter and the result appears in Exhibit XI, 
dated 12th’ December 1897, This. document 
which is from the ¢zhstldar to .the lst defend- 
ant refers‘to the cancellation of the tzara 
by the kukum of the 22nd October, and then 
goes on to say that as the Ist defendant had’. 
. agreed to'a certain arrangement, the dewan 
` had issued afresh hukum on the 10th De- 
cember’-1897 stating. that “the ezara that 
“had to continue according-to the previous 
tsarakhat had again been sanctioned” and 
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` that takids had been written to the villagers 
accordingly. The only other document which 
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need be referred to is Exhibit H, a petition . 


sent by the lst defendant to the tahsildar, in 
which the lst defendant says “the dewan.. 

| a restored our szara villages 
to us 5 whose izara had been cancelled.” Com- 
ing to the oral evidence we find the lst defend- 
' ant stating that the leases were cancelled in 
fash 1307, that the cancellation was proclaimed 
in the villages by beat of tom-tom, and that 
the villages were under estate management 
for two months after the cancellation. He is 
supported by Defence Witness No.4 who is 
manager of one of the villages ; by ‘Defence 
Witness No. 5, a chief ryo! of the same 
village; by Defence Witness No. 6, manager 
ofanother of the villages, who says that he 
received a takid to the effect that the tzara 
was cancelled and that he published by beat 
of tom-tom that kist should not be paid.to the 
tearadar; by Defence Witness No. 7, chief 
ryot of oneof the villages, and by the Dolenc 
Witness No. 8 kurnam of all the villager, 
Tho District Judge has dismissed all this oral 
evidence with the remark that it is interested. 
What the witnesses speak to is, however, 
highly probable, forit is only what would in 
ordinary course have. happened. Exhibit X 
states that ftaktds had been written to the 
people of the villages regarding the cancella- 
tion, and tom-toming is a usual way in this 
country of making suchs matter generally 
known. Further this evidence is entirely 
uncontradicted, and this although the plain- 
tiff’s witnesses were examined later. An atb- 
tempt was also made toshow that some rent 
` was collected on behalf of the Rajah. during 
the period between Exhibits X and XI, The 
evidence regardirg this is not very satis- 
factory. But thecollection of rent on behalf of 
the Rajah during that period is not essential 
for the purpose of showing .that the leases 
were determined, andit has not been sug- 
gested that anything was collected by: the lst 
defendant or by the 2nd defendant’s father. 
‘On the evidence, I have no hesitation in hold- 
ing that the leases- were determined. Under 
séction 111 (g) of the Transfer of Property 
‘Act, a lease of immovable property deter- 
mines by forfeiture if there is a breach of a 


condition which entitles the lessor to re-enter. 


and if the lessor does some act showirg his 
intention to determine the lease, and both 
these conditions are amply fulfilled in the 
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present case, itis pointed out in The Zemindar 
of Vizianagaram v. Behara Suryunarayana 
Patrulu (1) that “ according to the common 
law of the land which specially prevails in 
zamindaris and similar estates, the delivery 
of possession, when the owner transfers the 


estate’ or a portion thereof, by sale, gift, ` 


lease or otherwise, is by fhe issue of orders or 
notices to the kurnams and other village 
officers, whose duty it is to collect rents from 
the persons in occupation of the land, and 
also, though not invariably, by a general 


proclamation addressed to the ryots and 


other persons in occupation of the’ land, 
giving intimation of the transfer in question 


and requiring them to attorn and pay. rent to’ 


the transferee.” The same would apply 
mutatis mutandis to the case of a lessor taking 
possession after cancellation of a lease like 
those in suit and there can, therefore, in my 
opinion, be no doubt as tothe intention of the 
lessor in this case. The District Judge is of 
opinion that ~ 
forfeiture, therewas also a waiver of forfeiture 
as evidenced by Exhibit Xland the subsequent 


‘enjoyment by -the lessees and payment of 


rent”. Section 112 of the Transfer of Property 
Act deals with the question of waiver of 
forfeiture. It states thata forfeiture under 
section 111 (g) is waived by any act on the 
part of the lessor showing an intention to 
trent thelease as subsisting, provided that 
ihe lessor is aware that the forfeiture has 
been incurred. That is to say, if the lessor is 
aware that that an event has occurred which 
entitled him,to determine ihe lease, he may 
show by his acts that he does not intend to 
take advantage of it. But if he has. already 
taken advantage of it and determined the 
lease, section 112 can, in my opinion, have 
no application. The leases under Exhibits A 
and B having been cancelled, the suit as 
based on Exhibits A and. B must fail. It is 
contended, however, for the plaintiff, relying 


.ou Sheo Karan Singh v. Maharaia Prabhu 


Narain Singh (2) that he is entitled, at any 
rate, to recover compensation for use and 
eceupation as the defendants were again let 
into possession under ithe circumstances 
alrcady set out and that the rent fixed in the 
leases isa fair basis for the amount, to be 


decreed. To this it is replied that no such : 


relief was asked for in the plaint, and that, 
(1) £5 M 587 at p 602, J2M L J 249 
(2) 31 A 276;0.4 L, J. 167 ,2 Ind, Cas. 211, 


if there was cancellation and- 


~ 
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therefore, it cannot be granted. Rachha Singh 
v. Upendra Ohandra Singh (3) is relied’ upon. 


That case follows Surendra Narain. Singh v. ` 


Bhathal Thakur (4) and Lukhee Kanto 
Dass Ohowdry v. Sudeeruds Lusker(5) and in all 
these cases the facts were very different 
from the facts in the present case. It was 
observed in the case of Surendra Naratn 
Singh x. Bhathal Thakur (4), that the suit, if 
tried as one for use and occupation, would 
raiseissues of an entirely different character, 
and would necessitate a new trial of the 
case upon fresh evidence. 
is applicable in the case of Iukhes Kanto Dass 
Chowdry v. Sudeerudi Lusker (5), and in the 
case of Rachha Singh v. Upendra Ohandra 
Singh (3). The facts in the present case 
raise no such obstacle. I would, therefore, 
follow Sheo Kaan Singh v. Maharaj 
Prabhu Narain Singh (2), and find that 
plaintiff is,entitled to compensation for use 
and occupation. The further question arises: 
as tthe period for which such compensation 
can be granted. The limitation is three 
. years under article 115 of Schedle II of the 
-Limitation Act, and this being so the claim 
for use and occupation is barred save in 
respect of fastts 1810 and 1811 which 
are the last two faslis for which claim is laid. 
The amount to be paid for use and occupa- 
tion for faslts 1810 and 1311 has now to 
be determined. Under Exhibits A and B a 
money rent is fixed. In addition to this-a 
road-cess is to be paid and a certain quantity 


of straw delivered. : The road-cess claimed : 


is calculated at the usual rate on the lease 


amount, and this,in my opinion, is correct. - 


There are no claims for remission in faslis 
1810 and 1811. The lease amount plus road- 
cess and the value of the straw may, there- 
fore, be taken as the reasonable amount pay- 
able for each faslë for use and occupation. 
I do not think ‘the plaintiff should be allowed 
- interest ‘prior to suit. The total demand 
shown in the schedule of accounts annexed 
to the plaint for faslis 1310 and 1311 may, 
therefore, be accepted as the amount for 
which the defendants are liable for those 
faslis. That schedule, however, shows that 
collections were made from the defendants 


for those fasiis, and the defendants are, there- 


fore, now liable for only the balance shown. 


(3) 27 O. 239. 

(4) 22 O. 762. 

(5) 13 B. I. B. 243; 21 W. R, 208, 
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These amonnt to Rs. 665-2-8, and for this 
amount [ .would give the plaintiff a decree 
with interest at 6 per cent. per annum from 
date of suit till payment. For the decree 
amount the defendants are jointly and seve- 
rally liable as itis abundantly proved that 
each of them was interested in the occupa- 
tion of every portion of the suit property. 
There will be proportionate costs through- 
out. 

Abdur Rahim, J—The suit, in which this 
appeal arises, was instituted on 29th June 
1903 by the Zemindar of Kalahasti for re- 
covery of Rs. 8,057-8-2, as rent due under 2 
Isara leases with respect to 3 villages 
Adaram, Brahmanapalli and Kandalur for 
faslts 1805 to 1311. The lease of Adaram 
and “Brahmanapalli was granted on 14th 
February 1894 and of the -village of Kanda- 
lur on the 9th March 1894 both for a term of 
9 years to the Ist defendant under registered 
cowle deeds; the Ist defendant executed 
corresponding muchilkas in the semtndar’s 
favour. The 2nd defendant was impleaded on 
7th October 1903 as representative of his 
father who in February 1898 by, an arrange- 
ment entered into between him andthe lst 
defendant and sanctioned by the plaintiff, was 
let into possession of the three villages. The 


' suit was contested by the defendants on 


various grounds but the District Judge, hav- 
ing regard to his findings on the different 
issues raised at the trial, has given a decree 
to the plaintiff fora sum of Rs. 5,305-12-3 
to be recovered from the Ist defendant and 
for Rs. 4,242-15-11 out of the above sum to 
be recovered from the 2nd defendant thus 
holding both the defendants to be jointly and 
severally liable in respect of the latter sum. 
The decree also provides for the usual interest 
to be paid on the amount decreed and directs 
each party to pay costs to.the other in pro- 
portion to the claim allowed or disallowed. 

This appeal has been preferred by the 2nd 
defendant and the 1st defendant has also filed 
a memorandum of objections. Some of the 
objections ‘taken -to the judgment of the 
District Judge are common to both the defend. ° 
ants. 

‘One of the questions discussed before us is 
the effect of the arrangement by which the 
2nd defendant’s father entered into posses- 
sion of the three villages. The fact that he 
had such possession since 7th February 1895 
has not been contested before us by the learned 
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Vakil for the appellant. What is contended established‘in order to make out a case of 
for is that there has-been surrender of -a implied surrender or surrender by act -and 
moiety of the lst defendant’s interestin the operation of law in the language of English 
leases by. operation of law by reason of what - ‘cases, is, that if a landlord accepts any pay- 
happened between the parties and thus the ment of rent from a person who acquired an 
leases were determined so far at least as oné* interest in the lease under an agreement 
moiety of the villages is concerned. What withthe tenant who let him into possession 
then was the nature of the transactions by with the assent of the landlord, this by itself 
which the 2nd defendant was let into posses- operates as surrender, of the lease. I` do not 
sion. The most reliable evidence on this point think that the cases cited by Mr. S. Srinivasa 
is furnished by Exhibit C, I and XXXV and Iyengar bear out any such proposition. The 
the condact of the parties. ‘These. documents- doctrine of surrender by act and operation | 
show that the 2nd defendant’s father had of law, as established by. Thomas v. Cook 
arranged with the Ist defendant that the and recognised in other cases, is, as stated in 
former should have a half share in the tsara Davison v. Gent (6), that where a lessee 
leases and this arrangement was sibmitted to assents to a lease being granted to another 
' the zemindar for sanction which apparently and gives up his own possession to the new 
became necessary as the leases contained a lessee, that isa surrender of his term by act 
- clause prohibiting assignment. The arrange- and operation of-law. In Hummertonv. Stead 
. ment was approved by the semindar apparent- (7), the landlord, defendant in >the action 
ly because the Ist defendant as stated in Bx- which was one for trespass, had demised’ the 
hibit C was unable to bear the whole burden premises in question to the plaintiff as tenant 
of the rent and takids were accordingly issued from year to year and thereafter agreed to 
to the semindary officials informing them let the same premises to the plaintiff and one 
that the 2nd defendant’s father had been ~ Moore jointly and the latter entered and 0c- . 
recognised as having a half sharé in the cupied jointly with the plaintiff under the 
izara leases granted to the Ist defendant. agreement; it was held that the suit could 
But there is nothing to show that it was not be maintained as that was a new contract 
ever intended to divide the tenancy into two determining the sole tenancy of plaintiff and 
- halves and I do nòt attach any weight to the creating a new joint tenancy by plaintiff and 
. evidence of the-1st defendant where he seeks Moore. In Laurence v. Faux (8) , Laurence - 
to make ont such a case. Neither the leases having entered into agreement with the 
nor possession of the villages. was delivered defendant Robert Faux to let certain pre- 
by the lst defendant to the landlord and mises to him afterwards agreed, with, the 
no new lease . was taken. The Ist defend- consent of Robert Faux, to leb a portion -of 
ant himself and not the szemindarletthe 2nd the same premises to Edward Faux and RC- >. 
defendant's father into possession and the -cepted rent from the latter; Blackburn, J. held 
scemindar never granted any lease to 2nd that in the circumstances the receipts for rents 
defendant. The semindar was no. party to received from Edward Faux were strong 
any. change of possession with respect to the evidence of a change,of tenancy with the 
demised premises and he throughout treated consent of the landlord amounting to a 

the lst defendant as liable for the entire rent guyrrender by operation of law. The law on 
and the lat defendant himself never disputed this subject was ‘again recently considered — 
such liability. Demands for rent were issued by Chitty, J., in Wills v. Hunds (9). There 
to the lst defendant alone and not to the 2nd a new lease in possession was granted to a 
defendant. Itis trae that some instalments third person with oral assent merely of per- 
of -rent were remitted to the eemindar's gon in possession under a prior subsisting 
office by the 2nd defendant but such pay- leage but the old tenant did not give up posses- . 
ment, ib is contended by the respondent, is gion to the new tenant at the time of the 
attributable to the arrangement by which the (6) 26 a a 122; 1H. & N. 744, 8 Jur, (N. s.) 

2nd defendant became an assignee of the 842; 5 W. 
lease-hold interest and is in no way in- (7) 3 Bi & 0. 478; 6 D. & B. 206; 3 L. J. 0.8. K. B. 
$3; 27 R. R. 497. 
compatible with the liability of the Ist (8) 2 F. F. P. 435. 
-defendant under the demise. On these facts, (9) 2 Ch 75; 62°L. J. ‘Oh.’ 586; 3 R. 351; 63 L. T, 
ze therefore, .the proposition which must be 428, 41 W.B. 471. 
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grant of the new lease; it was -held that 
there was no surrender by operation of law sgo 
asto take the case out of the Statute of Frauds. 
16 will be seen then that in all the cases relied 
on by the learned Vakil for appellant there 
was either a lease granted by the landlord to 
the new tenant or a valid agreement to grant 
such lease so that there was an acceptance on 
the part of the landlord of a ‘change in the 
tenancy. But in the present case, it was not 
within the contemplation of the parties 
that the 2nd defendant should become a 
tenant of the plaintiffin place of the Ist 
defendant. Further so far as, the 2nd 
defendant is concerned, it is difficult to 
appreciate his position with reference to the 
question of implied surrender. If there was an 
implied surrender at all it must be by the sab- 
stitution of a new tenancy for the old. But 
the 2nd defendant's case is that no relation of 
tenant and landlord has been created between 
him and the plaintiff. It may also be pointed 
out that neither the issues nor the memo- 
randum of appeal or objections raised any ques- 
tion of implied surrender and apparently no 
such plea was urged before the 
Judge. In my opinion, however, upon the 
facts which have been proved there was no 
surrender either express or implied. Even 
if there was a surrender, the defendants 
undoubtedly remained in possession. after- 


wards and section 116 would, in my opinion, 


“beo a sufficient answer to an attempt on their 
part to escape liability for rent under the 
covenants in the leases. In the circum- 
stances of this case, I attach no importance to 
the beating of tom-tom in the village and I 
do not think that, by what happened+on the 
occasion, there was an eviction of the defend- 
ants. 
‘not necessary to consider the question raised. 
by the respondent whether there can be 
surrender, by operation of law, of an undivid- 
ed share of a leasehold term. 

The next point for consideration is whether 
the 2nd defendant is liable as’ assignee of a 
moiety of the Ist defendant’s leasehold interest 
in absence of a registered deed of assign- 
Section 9, Transfer of Property Act, 
clearly Iays down that a transfer of property 
may be made without writing in every case 
in which a writing is not expressly required 
by the law. The onus is, therefore, upon 


the appellant to make out in the first plane - 


that the transaction by which the 2nd de- 
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In this view of the transaction it is’ 
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- fendant acquired an interest in the leases is 


required by the law to be in writing. The 
view, which I am inclined to take of the 
arrangement between the two defendants, 
18, a8 disclosed in the evidence, that they in- 
tended to enter into a contract of partner- 
ship with respect to the tsara leases, each 
party taking half of the profits and shar- 
ing half of the burden. We tind that the 
lst defendant, and the 2nd defendant's father 
are actually spoken of as partners, for 
instance in Exhibit D, which is a power- 
of- attorney executed by the 2nd defendant's 
father itis recited “as regards the rental 
of three villages Brahmanapalli, Adaram and 
Kondalur jotnily with our partner Chintalapalli 
Venkata Narasiah (¢.¢., the lst defendant) &e.” 
Such a contract is not one of those-transactions 
which must be embodied ina registered instru- 
ment and as the 2nd defendant entered into 
possession and enjoyment of the villages as 
partner of the lst defendant, he would certain- 
ly be liable for rent to the plaintiff, 


Then it is contended that Exhibits C. and 
I, not being registered, should not have been 
accepted in evidence. but the agreement 
between the Ist and the 2nd defendants 
was independent of: these documents. They 
only recite the arrangement which had al- 
ready been arrived at. 


lt is also argued on behalf of the appel- 


lant that the endorsement on Exhibit C and 


Exhibit I by which the landlord waived his 
objection to the assignment is- required, by 
section 17 of the Registration Act, to be re- 
gistered. But I fail to see how such an 
endorsement can be said to create, declare, 
assign, limit or extinguish any interest in, or 
right to,immovable property. The prohibi- 
tion against transfer of the tzara was intend- 
ed for the benefit of the lessor and all that 
the latter purported to do was to give his 


assent to the transfer when made by the Ist 


defendant. | 


Such an act can hardly be said to be crea- 
tion of an interest in immovable property 
within the meaning of the section. The 
casey which lay down that a transaction 
purporting to bea sale of immovable property 
and evidenced by a registered deed as requir- 
ed by the law cannot be proved to have been 
intended to operate only as a mortgage by 
adducing evidence contained in anregistered 


- 
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writings [see Achwlaramaraju v. Subbaraju 
(10) and Mutha Venkatachalapakt v. Pyanda 
Venkatachalapatt (11)] or that an unregister- 
eg document cannot be admitted in evidence 
to affect mortgaged property by fettering 
„the equity of redemption, have no bearing, in 
my opinion, on the present question. 
The next question 1s whether there was a 


determination of the leases by forfeiture in 


October 1897. What happened then was 
the rent fell into arrears and according to 
the power reserved in the leases the lessor 
sent a notice to the lst defendant (ExhibitX) 
stating that he cancelled the «trara and 
that the villages would henceforth - be 
managed under Amani. And it also appears 
from the evidence that this fact was pro- 
claimed in the villages by beat of tom-tom 
and, takids were issued to’ the samindary 
officials informing them of ae cancellation of 


the leases. 


An attempt was ihe mni to prove , 


that a sum of Rs. 80 was ccllected from the 
ryots by the zamtndar himself after the issue 
of Exhibit X, but I do not think that this 


has been satisfactorily proved. The, man 
who actually collected the amount has 
` not been examined ‘and it baa -not been 


shown that the sum was remitted to the 
samindar’s office. On the o’ her hand although 
the zemindar determined to put an end to 
the lease, the lst defendant never acquiesced 
in the act of the semindar, but, prayed 


‘for ‘continuance of the szara according to 


mamool. And the remtndar’acceded to this 
prayer and issued a fresh order on 12th 
December 1897 to the effect that ‘the tsara 
would continue”. The Jessees continue in 
possession of the villages and as the District 
Judge holds thereis no reliable evidence to 
show that between the 24th October and 12th 
December an interval of a month and a half, 
the defendants’ connection with the villages 
ceased for any practical purpose or that the 


plaintiff assumed direct management of them.. 


Ypon these facts, L have no hesitation in ac- 
cepting bis conclusion that the lease was 
never determined. There was no cessation 


of the relation of landlord and tenant between | 


the parties though there might have been a 
temporary saspension of such relations. The 
leases were never delivered to the landlord 
and there was no actual change of possession, 
arah 
(10) 25 M. 7; 11M. L. J. 870, 
Gy) 27 M, 848, 
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_the landlord’s right to waive forfeiture. 


cited by the appellant’s pleader. 


d 
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I am further unable to accede to the view 
tbat the landlord having once declared his 
intention to exercise the right of forfeiture and 
communicated that intention to the lessee and 
to his own servants and the ryots, he could 
not, if he so chose, waive the forfeiture, in 
response to the protests or representations 
of the lessee. I do not find anything in 
sections 11] and 112 ofthe Transfer’ of Pro- 
perty Act which oblige me to adopt such a 
narrow construction of the law. It is no doubt- 
not a necessary condition of the validity of an 
act of forfeiture that it should have the consent 
of the tenant, but at the same time, since for- 
feiture necessarily alters the position of the 
tenant, the question, whether the tenant, 
has or bas not acquiesced in it must affect 
if 
the landlord has elected to take -advantage 
of the condition relating to forfeiture and 
comraunicated his intention to the tenant and 
the tenant acquiesces in it, it stands to reason 
that the landlord cannot afterwards treat the 
tenancy as still subsisting. To this effect is 


the decision in the case of Sergant v. Nash 


Field & Oo. (12) and in other similar cases 
But on the 
other hand, if thetenant never acquiesced in 
the landlord’s act, and the Jandlord afterwards 
changes his mind at the request of the tenant 
himself, I do not see why he should not be 
able to waive the forfeiture so long ab the 
question is one exclusively between him and 
the tenant. I would hold, therefore; that 
there was no determination of the leases by 
forfeiture. l 

I now come to the question of limitation. It 
is argued that the proper article applicable 
to this suit is article 110 which provides 3 
years for a suit for arrears of rent, and not 
article 116 which allows 6 years for a soit — 
for compenralion for the breach of a contract 
in writing registered. Article 110, it 
is argued, is specifically applicable to a snit 
like.this, and, therefore, recourse cannot be 
had to a general article like article 116. -A 
recent decision of the Allahabad High 
Court Ram Narain v. Kamtu Singh (18), xo 
doubt, supporis this view. But this Court 
held a different view in Vythilinga Pillai v. 
Thetchanamurti Pilled (14) and this is the view 

(12) (1608) 2 K. B. &C4;72 L. J. K. B. C30; £9 
L. T. 112; 19 T. L. R, 510. 


(18) 26 A. 138. 
(14) 8 M, 77, 
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also of the Calcutta High Court [See Umesh 
Ohunder Mundul v. Adormont Dasi (15)] and I 
am not persuaded that itis wrong. Article 110 
is applicable to suits for rent generally but 
article 116 specially provides fora suit which 
is based on a contrack in writing registered 
Including a lease. 

On behalf of the 2nd defendant, it is far- 


ther contended that he being liable by reason 


of privity of estate and there being no privity 
of contract between him and the plaintiff, 
article 116 has no application at least in his 
case. Nodoubt the liability of an assignee 
of aterm for rent arises out of privity of 
- estate existing between him and the lessee, 
so that his liability ceases on the termination 
of such privity, as, by relinguishment of 
possession or transfer. But the assignee’s 
liability is based all the same on the 
covenant for rent which in law runs with the 
land. There is, therefore, no ground for 
"saying that the period of limitation would be 
different, so far as the cluim against the 2nd 
defendant is concerned. 

` It has been also argued that each of the de- 
fendants would be liable for half the rent and 
not jointly and severally liable for the entire 
rent. But if the, 2nd defendant entered into 
possession under @ contract of partnership, 
whatever the nature of the arrangement 
between him and his partner as regards the 
share of each in the profits and losses, it can- 
not bind the landlord and would not affect his 
(latter’s) rights upon the covenants. 

As regards the contantion in connection 
with the liability for road-cess and the claim 
for straw, I agree with what the learned: 
District Judge says on those points, and as to 
claim for remission for shavi, though I think, 
as contended for by the appellant, aaah 
year, must be considered on its merits. 
I am unable to find on the evidence that the 
. claim has been substantiated. The evidence 
shows that in every year with respect to 
which remission is claimed, there was ab. 
least one good crop and there was sufficient 
supply of water in the tanks for 2 or 3 
months. 

In the sanali, I would confirm the judgment 
of the District Judge and dismiss both the 
“appeal and the Ist defendant’s memorandam 
of objections with costs. 

Munro, J.—As my learned brother would 


confirm the decree of ‘the Oourt daci this 
(8) 16 O, 221. 
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appeal is dismissed with coats of lst respond- 
ent. ‘he memorandum of objections is 
dismissed with.costs. 


Appeal dismissed, 


SE 


(s. 0o 7 M. L. T. 429.) 

MADRAS HIGH COURT. 
Criainan Revision Casr No. 535 or 1908. 
OURIMINAL Revistoy Petition No. 400 or 1909. 
March 30, 1910. 

Present: Mr. Justice Muara and Mr. Justice 
Sankaran Nair. 


In re RANGASAMI NAIDU, soy or Vex- 


_KAaTARAMA Natpu—AcoosRp— Prritionrr. 

Penal Gode (Act XLV of 1860), s. 168—Notice for 
service-—Represenitation as ascarrant—Disodedience of 
direction of law —Conviction. 

Where a peon, whose duty it was to require the 
signature of persons on whom notices are served, 
represented the notice to be a warrant and actually 
arrested the complainant 

Held, that he had disobeyed a direction of law and 


` that his conviction for such disobedience was right. 


Petition under section 439 of the Criminal 
Procedure Code, praying the High Court to 
revise the conviction and sentence passed by 
the Divisional Magistrate of Tuticorin, in 
Criminal Appeal No. 87 of 1909 (Calendar 
Case No. 2'of 1909) on the file of the Court 
Taluog 2nd class Magistrate of Oottapidaram. 

Order.—The 2nd accused, a peon in 
the Subordinate Court of Tuticorin, was 
entrusted with a notice for service on the 
complainant. The duty of the 2nd accused 
under the law was merely to require the 
signature of thecomplainant to anacknowledg- 


ment of service of the notice. This direction 


of the law the 2nd accused disobeyed, for he 
represented the notice to be a warrant and 
actually arrested the complainant under colour 
of the alleged warrant. We think the 2nd 
accused was rightly convicted under section 
“166 of the Indian Penal Code and dismiss the 
petition. | 
i Petition dismissed, 


. it is reasonable for the. Mahomedans to ask 
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PUBLIO PROSEOUTOR V. SUNKU SEBTHAIAH, 
A (8.0.7 M. L. T. 480.) 
- MADRAS HIGH COURT. 
OsIMINAL APPRAL No. S56 or 1909. 
` March 22, 1910. 
Present: —Mr. Justice Manto and Mr. Justice 
.- Bankaran Nair. ý 


THe PUBLIO PROSEOUTOR—Avrsutasr 


. versus 
SUNKU SEETHAIAH AND OTHERS—- 


Aocusen. 
‘Penal Code (Act XLV of 1880), ss. 89, 79, 296 —Přo- 


cession wn-public strasta before. the mosqgus— Hours of. 


worship notified by District Magistrate —Procession 
-during ths notified hours. ~ 

No persons have any right to pass a mosque with 
music so‘as to disturb religious worship going on in 


‘the mosque daring the hoars, which had been notifled .- 
asthe hours in which religions worship would be- 


carried on. 
Muthialu Ohetty v Baupun Saib, 2 M. 140; Sundram 


v. ‘Lhe Queen and -Ponnusaims v. The Queen, 6M. 203, 


relied upon 

Tt is not necessary for the purpose of section 296, 
' Indian Penal Code, that the accused should havo had 
an active intention to disturb religious worship. - It is 
` sufficient if knowing they ware likely to disturb it by 
their musio, they took the risk dnd did actually. cause 
_ disturbance. 


Appeal under section 417, Criminal Pro- 


‘cedure Code, against the following order of 
acquittal passed ‘on the‘ appellants in Crimi- 


nal Appeal No. 56-of- 1909, by the Head 


‘Aasistant Magistrate of Penukonda, reversing 


the conviction and sentences passed on the 


-` lst, áth, 7th, 8th, 10th, 1th. 12th, and 13th 


accused in Cr. O. No. 120 of 1902 on the file 
ofthe Stationary Sab- Magistrate of Penukonda: 
` Facts.—tThe order of the District Magis- 
trate restraining music daring certain hours 
“was as below:— - 
In the opinion of the. District ~ ‘Ravina 


. that musio should not bê performed by temple 
or- religious’ processions when passing along 
‘the bazaarroad in Hindupur town near the 
mosque daring-the hours‘of worship, that is 
during the following hours: 5 AM. —6 avs, 1 


pM.—2e.m., 4 Pp.M.—5-30 p.m., 6-7 par and 8 
- p,.w.—9-30 e.m:, and it cannot be said to be 


any hardship for the Hindus to have to 
refrain from performing music in their pro- 
Cessions during these hours for the~very 
' brief period in which the mosque is being 
passed. 


'Judgment.—We Unk 16 is satisfac- 
torily proved in this case that certain hours, 


-which are not attacked as unreasonable, were, - 
to the knowledge of the acoused, fixed for = . 
ki. Custom —Succession—Occupancy tenani Kft of - 


publio worship i in the mosque and notified by 


INDIAN -CASEB. 


_turbed the worship. 


-Penal Code. 


_ tected by section 79, Indian Penal Code. 


te 
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the District Magistrate that the hour bet- ` 


ween 5 P.M. and 7P.3u.is one of those hours 
that the accused passed in procession before 
the mosque with music between 6 p.m. and 7 
P.M. while public religious worship was going 
on and that the accused by their action dis- 
The charge against the 
accused is under section 295 of the Indian 
Under that section it is -an 
offence voluntarily to cause disturbance to any 
assembly lawfully engaged in the performance 


-of religious worship. , A person is said .to 


cause an effect volantarily when he causes it 
by means whereby he intended to cause it, 
or by means, which atthe time of employing 


those means, he knew, or had reason to be- `` 
- lieve, to be likely to cause it (see section 39, 


Indian Penal Code). - Ib is not, therefore, 
necesasry for the purpose of section 296, . 
Indian Penal Code, that the accused should: 

have had'an active intention to disturb. reli. | 
gious worship. It is sufficient if knowing 


they were likely to disturb it by their music 


they took the risk and did actually cause Ga 


the disturbance. According to the decisions 
of this Court in Muthialu Chetty v. Baupun 
Saib (1) and -Sundram Ohetty v. The Queen 
and Ponnusami v. The Queen (2), the accused 
had no’ right to pass the mosque with 


“musicso as to disturb religious worship go- 


ing on in the mosque during the hours which 
had been notified as the hours in- which 
religious worship would be carried on. The. 
Head Assistant Magistrate was, therefore, 
wrong in holding that the accused were pro- 
We 
find-thé accused Nos. 1, 4, 7,8,710, 11, -12, 
and 13 guilty under isian 296, adan Ponal 
Code. The lst accused is fined Rs. 30 with 
three weeks’ simple imprisonment in default, © 
Accused ‘Nos. 4,7, 8, 10, 11, 12, and 13 are 
fined Rs. 5 each: with one week! 8 Juna 
imprisonment in default. 

Acquittal set aside. 


(2M 140. AB) 6 M. 208.. 
(a. o. 60 P. W. B: 1910; 88 P. R. 1916.) 


PUNJAB CHIEF COURT. 
Saconp Civit APPEAL No. 229 or 1902. 
Noveinber 18, 1909. 


Pr esent: — Mr. Justice Johnstone. P 
ALLAH DITTA AND oTHeRs-—PLAINTIFFS— 
APPHLDANTS ee 
versus : ae 
ACHHRU MAL AND OTHERS— DEFENDANTS — ; 
RESPONDENTS, - 
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anentry in Wajib-ul-arz allowing a Bhai or Karabitti to 
succeed to the holding— Onus to prove occupation bij the 
7 ancestor-—Punjab Tenancy Act (XVI of 1887), 
8. aj. te s- 

An entry in a Wajib-ul-arz, providing that*in-case of 
an oconpanoy tenant dying sonless, ‘his hdélding should 
go to his Bhai or Kai abats, does not deprive the land- 
lord of his right to recover the land -whether the 
entry be regarded as an agreement -or a statement 


au 


“of custom. Inthe former case it cannot reasonably 


Division, dated 9th May, 1908. 


m 


- dismissed the snit. 


be supposed that the landlord agreed to give the land 
to the person not entitled to succeed to it under the 
Tenancy Law, and in the latter case the custom cau- 
not be used to override or extend the scope of section 
59 (c) of Act XVI of 1857 4 ne 
"Im order to succeed to the occupancy holding, ‘the 


claimant should. prove that his common ancestor’ 


once occupied the land. ia 
Further appesl from the decree of- M-L. 
Waring, Esquire,, Divisional Judge, Jullnndur 
Mr. Beni Pershad, for the Appellant. I? 
Pandit Jowala Pershad, for the Respond- 
ents. g a: 


Judgment.—iIn my” opinion -these 


two cases ‘have been wrongly decided ` by 
the learned Divisional Judge. I will briefly 
state the facts- first. mae: 
Settlement, Qutba was 


- e we ew y 


are recorded as stating, that if one of- them 


should die without sons, succession should go- 


to bhat ya karabati ki mustahikk hoga. Qutba 
died, and his son Mada succeeded. In 1877 
Mada and Nathu (see pedigree-table in first 
Court’s judgment) mortgaged the occupancy 
rights jointly to Achhru Ram, and later Mada 


alone effected another mortgage which absorb- ~ 


ed that mortgage. Now that Mada is dead, 
and his son Imam Din has to’ be -presimed 
dead—-about this there is no question now 
—the landlords claim theland and claim also 


, that the mortgage is extinct along with the 


tenancy. There can be no doubt that, if- the 
occupancy rights are extinct, the mortgage is 
Bo also. E ae 

: "The firat Court found that Bura. (common 
ancestor of Madaand Nathu) is not.proved 
ever to have occupied the land, and so 
gave a decree. The lower appellate Court, 
basing its argument “upon ‘the aforesaid 
wajtb-ul-arz entry, which it conceded wasmot 
an agreement” but only a statement of cus- 


tom, found that Khuda Bakhsh’s family, as. 


karabatys, were entitled to succeed, and so 


- =a 


I will take the wajib-ul-arz first. I “am 


inclined ta agree with the lower appellate 
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Court.that the entry is not an “agreement”; 
but, if this'is 80, the entry cannot help defend- 
ants at-all,- for it is settled Iaw that custom, 
as such, cannot be used to override or extend 
the acope‘of section 59 (c) of the Tenancy 
Act. {Under that section. no collateral can 
succeed to an occupancy tenancy unless an 
ancestor of his has held the land. 

Bat, even if the entry is, an “agreement”, 
I do not think it helps defendants. As point- 
ed out by a Division Bench in a comparative- 
ly recent case, which I am unable to find 
at the moment, entries of this sort must be 
interpreted in a reasonable way. Section 59 
(c) aforesaid was not an invention of the le- 
gislature; it was intended to meet more or less 
the sentiments and habits of the people, and, 


- therefore, unless the indications that way are 


pefectly clear, it is impossible to hold that 
the landlords in 1851 agreed, that when an 
occupaucy tenant died, any karabaits should 
succeed. It is reasonable to supposethat the 
landlords, if they agreed at all, agreed to the 
succession of such brothers and karabatis as 
might ahe -entitled under. tenancy law and 
custom, and this idea of a right accruing only 
to déscendants of a person who once held the 


. land, is a fundamental idea in the minds of 


the peasantry. I hold, then, that defendants 
cannot succeed in this case on the strength 
of the wajsb-ul-are. 

Thenext pointis, whether Bura was ever 
an ocoupanoy tenant of the land in Suit. In 
favour. of the proposition is the deed of 1877 
alone, which was apparently not put in in the 
first Court. From it no inference against the 
landlords can be drawn. They were not parties 
to it, and their “acquiescence” in the proper 
sense of the word is not proved. Further, 
the inference is negatived by the later deed 
by Mada alone, and by the fact that 
Khuda~Bakhsh’s family have never been 
shown in the Revenue records as having 
any part or lot in the occupancy rights. I 
hold unhesitatingly that Bura was never 


occupancy tenant. 


The last and most difficult qnestion is 
whether Bura ever occupied the land in any 
capacity. I agree with the first Court that 


‘the ,direct evidence is worthless. Indegd, 


the ‘only thing in favour of the idea is, 
that in 1849 Kutba was shown as occupancy 
tenant or mozarta maurus. ` From this it is 
attempted to draw an inference. that his 
father, Bura, must have had the land before 
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him, and Civil Appeal No. 1277 of 1906 
has been cited as a precedent. No doubt 
at first sight such an entry as the above 
does give rise to an impression that the 
occupancy tenant’s father at least must. have 
‘ held the land; but each case must be decided 
“ on its own facts, Here I am told by defendants’ 
counsel, instructed by his client or clients, 
that Mada died about 1890 or-1891,-some 70 
_ or 80 yearg old. This shows that Mada wus 
born between 1810 and 1820, so that Qutha 
must have been 60 or 70 in 1451 . He may 
-thas have held the land himself 30 “or even 
40 years when he. was admitted to occu- 
pancy rights, and in these circumstances the 
‘entry leads to no necessary inference at 
all with regard to his father. In those days 
after a continuous personal tenancy of so long 
as that, ocoupanoy rights would have been. 
conceded, and so the father does not neces- 
‘sarily come in at all. ' It should always 
‘ be borne in’mind in these cases that tke 
burden of proof is on the persons claiming 
occupancy right and they must prove that 
their aneestor once occupied the land. Here 
‘I can find no such proof. For these reasons I 
_accept both appeals, and ‘restore the decree 
of the first Court with costs throughout. ` 
: Appeal accepted, ` 

Copy of pedigree-table i in first Court’s judg- 

ment, 


z 


Qutba 
| fy 
\ 
Kadu, Mada Shahzada, 
zdied sonless sonleas. 
Imam-ud dia: 


(whose whereabouts are not known. 


; | 


ae 
Nathu, Jassa, ) Haji, : 
defendarnt,. 


died sonless. 


Kamma, defendant, 
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MADRAS HIGH COURT. 
CRIMINAL Appgan No. 42 or 1010. 
April 12, 1910. l 
Print: —Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
Inve GOPALAKRISHNA HEGGADE— ' 
PxisoNER—APPELLANT. | 

Penal Code (Act XLV of 1860), s. 471—Fulse docu- 
ment—Copy. 

The copy of a document alleged to be false does not 
come within the definition of a false document anda 
conviction based on such copy ie bad. 

Appeal against the sentence of the Court 
of Session of the Sonth Canara Division, in 
Case No. 40 of the Calendar for 1909. 

Judgment.—The document, Exhibit 


D, is merely a copy of the alleged false docu- , 


ment and does not come withim the definition 
of a false document: The*éonviction under 
section 471, Indian Penal Code, cannot, 


. therefore, alami 


We set aside the conviction and sentence 
and acquit the appellant of an offence under 
section 471, Indian Penal Code.. The bail 
bonds are dinchiaveed: i 

Oonviction set aside. 


- (s. c. 7 M. L. T. 428.) 
MADRAS ‘HIGH COURT. 
Secor O1rvin Arrear No. 886 or 1909. 

: April &, 1910. | 
Present:—-Mr. Jas io Sankaran Nair and 
‘Mr. Justice Krishnasami-Aiyar. 
POONTHOTATH AMMALU AMMAH © 
— PLamINntiry—A PPRLLANT 
VETSUs 
lOTHALAKATTIL, T. MAMMI KUTTY 
AND OTHERS — D xFENDANTS——RESPONDENTS. 


Civil Procedure Code (Act XIV of 1882), s. 244—Suit . 


barreu—Plainét can be treated as an application. - 

Where a suit is barred under section 244, Civil Pro- 
cedure Code, the plaint may be treated as an appli- 
cation under that section. 


Second appeal against the decree of the 
District Oourt of South Malabar, in A.. S. No. 
632 of'1908, presented against the decree of 
the Court of the District Munsif of Ponnani, 
in O. S No, 453 of 1907. . , 

Judgment. —We - agree with the 


Judge that the suit is barred by section 244, - 


Civil Procedure Code (Act XIV of 1882). 
But we think the plaint may be treated as 
an application for delivery. 


“[1940. 
- f 


Vol. Vij 7 | 


We, therefore, set;aside the decraes ‘of the 
Courts below, direct the Munsif to treat this 
As an application within section 244 of Act 
XIV vf 1882 and dispose of it in eccordance 
with Jaw. 

Costs will abide and follow’the rasult. 

‘Case remanded. 





CALCUTTA’ HIGH COUET. 
Criminar Revision No. 453 oF 1910. 
May 25, 1910. 
Present:—Mr. Jante Harington and 
Mr. Justice Teunon. 


PROMOTHA NATH BOSE—Secoxp Party. 


PETITIONER 
VETEUE 
BASANTA KUMAR BOSE —FıIrəT Party 


—Opposite PARTY. 

Or “imamal Ps oċedure Code (Act V of 1898}, 8. 188-- 
Jury, appointnent of —Five persons named as jurors— 
Report by four, one being Ul—~Whether repo t legal. | 

Five persons were appointed jurors in accordance 
with the provisions of 8. 133 of the Criminal Pro- 
cedure Code. Of these persons only four jurors dealt 
with the case, one of them being illand unable to 
attend. On the report of thefour jurors the condi- 
tional order was made absolute: 

Held, that, notwithstanding that the jary as a body 
can act by a ‘majority, that act must be by a majority 
out of a jury of five people who invesiigated the case, 
and that in the present case the report was not legal 
_ and the order should be set aside. 


Rule against the, order of tha Deputy 
Magistrate of Burdwan, dated January 15, 
1910, making absolute the conditicnal akdar 
dated September 10, 1909, under seztion 133, 
Criminal Procedure Code, an’ application for 
a reference of which order to the High Court 
for revision was refused by the 
Judge of Berdwan, on March 23, 1910. 

Babus Dasuratht Sanyal and Abart Bhushan 
Mukherji, for the Petitioner. 

Babu Amarendra Nath Bose, oe tha Opposite 
. Party. 

Judgment.—This i 18 A Rais calling 
upon the District Magistrate and on the oppo- 
site party to show cause why-the order com- 
plained of shoald not be set aside on the ground 
that the Jury who decided the quastion was 
not a Jury legally constituted under the pro- 
visions of ‘section 138 of the Criminal Pro- 
cedure Code and also on the ground that there 
was no jurisdiction to make the orcer. 

The facts of the case are very simple. Onthe 
16th September 1909, anotice was issued under 
section 133 on the petitioner to remove or to 
show cause on October 2nd why ce shonld 


mot remove the obstruction complained of. On 


i 
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October ond, the petitioner filed a petition ip 
which he denied that the place encroached 
upon was a@-public road. He said thatit was 
‘a private‘land purchased by the petitioner's 
son and.that he had no interest in the land 
and lastly added a prayer that a jury might 
be appointed under section 138 of the Code to 


. try whether the Magistrate’s order was a 


proper one. ‘ The Magistrate considered 
the patition’on the 14th October and made 
an order to the effect that both the parties 
applied under section 135, Criminal Procedure 
Code, for trial by a jury and under section 
138 the following persons were appointed as a 
Jury. -He then named five persons in accord- 
ance with the provisions of the Code, of these 
persons only four jurors dealt with the case, 
one of:;them being ill and unable to attend. 
The four jurors reported that the petitioner 
had encroached onthe public road and in 
consequence the conditional order was made 
absolute.” It is quité clear that the order 
must be set aside because the law provides 
thatthe Jury must be an uneven number of 
persons not less thau five. In this case the 


' number of persons who adjudicated was only 


four. Notwithstanding that the Jury as a body 
can act by a majority, that act must be by a 
majority ont of a jury of five people who in- 
vestigated the case. To hold otherwise would 
be in effect to say that a jury of three per- 
sons would be sufficient because that would be 
a majority out of a jury of five persons. The 
Rule must be made absolute setting aside the 
order on the ground that it has not been ad- 
judicated upon by a jury of not less than five 
persons as required by law. In setting aside 
this order it is necessary to seb aside the 
order appointing the Jury, because the time 
by which they were directed to return their 
verdict has long gone by. 

Bat the petitioner says that after setting 
aside, this order, we should direct the 
Magistrate to hear evidence on his behalf, 
before making any order for the attendance 
of the Jury, on the question ag to whether the 
locus tn quo is a public road cris a private land. 
A number of cases have been cited and it 
appears that the authorities are not complete- 
ly in accord as to whether the Magistrate 
should take this course or whether when a 
party applies for a Jury he must be taken to 
have waived the trial of the particular issue 
before the Magistrate and to have consented 
to the question being decided by a Jury. Con- 


re 


- 
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“sidering the-atate of the authorities we are 
doubtful whether we could decide this ques- 


tion if it legitimately arose without a reference, 


to a-Fall Bench. Bat we do not think it right 
to take that course for the purpose of ascer- 
taining what directions, if any, should begiyen 
to the Magistrate. We think the answer of the 
Fall Bench would ba that ‘all that this Court 
had to do was to say whether the particular 
order complained of should stand or notand - 
_that it was beyond its province to dictate to. 
the Magistrate the course he should pursus - 
when the order is set aside. [tis to be assumed 
that the Magistrate, if proceedings goon, will 
deal with tho case in accordancs with the 
provisions of law. Should he make an order 
which contravenes its provisions then it will . 


be open-to the potitioner to come up to, this - 


Court to have it set aside. But. seeing” the 
order in the ‘present case must be, set aside 
on the objection taken to the constitution of 
the Jary, we think allthat we-can do is to. 
‘set aside the order and leave it to the Magis- 
trate to deal with the case in accordance’ with 
law. 

We do not think it appropriate-to refer. to 
the Full Bench a question which does not 
involve the question whether a particular 
order’ is right or.wrong but a question 


“whether the Magistrate is to be. given direc- - 


tions to act in one way or another: for in 
our opinion, this is outside the province of. 
the Court in setting aside an order made in 


revision. ° 
- Rule prade abadi. 
CALCUTTA HIGH COURT. 
Reresayce UNDER THe INDIAN-Stamp AOT, 
June 8, 1910. 
Present: — Sir Lawrence Jenkins, KT., 
Chief Justice, Mr. Justice Doss and - 
f Mr. Justice Chatterjee. 

In the matter of Messrs. BURN & CO., 
AND ReFSRENCE UNDBR SAGTION 57 (1) oF 
THe INDIAN STAMP ACT, 1899. 
| Stamp Act (IT of 1809), #.+2 (28), Sch. I, art. 88—~ 
Receipt—Firm’s assistant giving receipt to firm’s 


_ cashier for money. to be paid to firms creditor- 
Consideration. - 

A Company owed money, to's creditor, and for 
the purpose of ‘discharging this liabihty the 'Com- 
panys money was handed by the Company’s 
cashier, its custodian, to ‘the ‘Company’s assistant 
Jin order that he might hand it over to the creditor. 
The assistant gave a receipt to the cashier’ for the 
money which was above Rs, 20: 
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Held, that until the money was handed over to 
the creditor it throughout continued to be. the 
Companys money and “to be in the Company’s 
possession, though its custody was at one time 
with one of its servants and ab another time with > 
another, that there was no consideration for the 
money moving between the cashier, and the as- 
~ sistant and that the receipt was ndt liable to any 


(1829) 2 Q. B. 


-~ stamp duty. 


Attorney-Gensral v. Carlton Bani, 


“168, 681, J. Q. B.-788, 81 L ‘T. 115; 47° W. BR." 650; 


63 J. P. 620; 15 T. L. R 380, distingnished., © 
Reference by the Board of Revenue under 
paction 57 of the Stamp Act. P 
Mr. Kenrick, K. O., Advocate-General in-` 
structed by Messrs. Sanderson § Oo., ‘for the 
Board of Revenue. 
Mr. B. Chuckerbuity, instracted by Messrs. 


Orr, Dignam & Oo., for Barn & Co: 


ad udgment.—Thisi is ‘a case which has 
been referred to this Court under section’ 57 
of the Indian Stamp Act, and though the ` 
case submits for our consideration several, 
documents, “termed pay orders, if has’ been 
agreed’ by the contending parties that we. 
should express our opinion as to the liability 
to stamp duty of one only of these docn- 
ments, and that this opinion § should. be 
treated as governing the rest, : 

The document selected for this- purpose 


- is in these terms :— 


~ 


Pay OnDER No, 8884 


Buex & Co. LD., Kovai - , 
- IK Favour OF J. C. HINDE i l 
Account Export OASE, ' 2 f 











4 Gn an a 
Particulars | | Signatare of 3 
A Payee 
To amount of freight we, Pay 
for export charges f e 
onorders Nos., 11085, (Initials ` illegi. 
sa 3783, S ble) = 
2632.. sss 7000 
20-8-1908 
Received Es. 70 (se- 
venty only) yo 
Jones : - |e 
Rupees seventy only | . sa g 
i d. 0. Hinde 7 
20-68-1908. ` e 
“End :—J. N Entd, O. B, Folio, ` 
20- 6- 1 
“Dated the 20th June pos, 
1908. — F 
Pay rupees soventy m ái 
only 700 0|~ z 
pas -AL 
ty ny 


` 


_out consideration. 
-Board is: briefly this :—Money was receiv- 
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(ON THE BAUK,)' 
- Onpers Nos. 11085, 11188, 3783, 3577, 
2632,- 
. PAY ORDER: 
Aoun 
“Mr. RIBBINg, ~ : 


| Please i issue a pay order for Rs. 70 Gene 
only) being freight on the above orders, 


The 19th June,1908. C. Jonss, 
The 19th June, 1908. J. O. Hinps. 


According to 
for our opinion what happened in the 
ordinary course of the Company’s business 
was this :— 

“Previously to di parament of the sums 
in question pay orders were made out by 
the Account Department of- the firm and 
were sent to the Gashier, who paid the sums 
to the Assistants. At the same time the 
Assistants acknowledged receipt by signing 
their names or initials on the pay orders in 
some cases algo writing the word © Received’ 
on ‘the pay order.” 

It will be seen that in the -pay order 
I have read, C.. Jones wrote his. name 


the statement submitted. 


Company’s | cashier, 


my 


_ gion though its custody was at 


below the wor “Received Rs. 70 (seventy ° 


only)”. 
requires to be stamped under the Indian 
Stamp Act. The provisions of that Act 
which are directly applicable are ‘sec- 
tion 2 (23) and article 53 ‘in - the 
Schedule. It is provided by section % (23) 


‘that a receipt includes (among other things) 


any note, memorandum or writing whereby 
any money is acknowledged'to have been 


received, while article 53 exempts from duty” 


a receipt for any payment of money with- 
‘The argument for the 


ed by the Assistant from the cashier ; 
this was acknowledged by a writing, and 
the payment of the money was not -with- 
out consideration, :» Consideration, 
said, moved between the cashier and the 
Assistant, and there was a contract be- 
tween these two ‘servants of the Com- 
pany. But this argument appears to me to 
give ‘the go-bye to the 
case, and to concentrate on one feature of the 
transaction without regard to the rest. 


Now what -was the transaction ? -` The” 


Company owed money to. a creditor, and 


for the purpose of ‘discharging their liability, 


- 


it was’ 


realities of the. 


This, it is said, is a receipt which 


A 


lst. 
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the Gompany’s money was handed by the 
its custodian, to the 
Company’s Aasistant in order that He might 
hand it’ over to the creditor. Until the 
money was handed over to the creditor, it 
throughout continued to be the Company's 
money and to be in the Company’s posses- 
one time 
with one of its servants and at another time 
with- another, Paradice’s case (1), Reg. ~. 
Murray (2), f 

It loses sight of the true relations between 
those concerned to say that there . was a con- 
tract between the cashier and the Assistant 
or that consideration moved between them: 
for the’ purpose of the matteria hand they 
were parts of the machinery whereby the 
business of a large concern has to be carried 
on, and the signature by C. Jones was bat 
a useful expedient forthe purposes of the 
internal economy of the Company’s business, 


affording a means of identifying the Assistant 


through whose hands the Company’s money 
passed for payment to the Company’s 
creditor 

Thé Advocate General has relied strongly 
on the Aitorney-Qeneral v. Ouriton Bank (3), 
and has indeed suggested that it covers 
this case. But that decision is clearly 
distinguishable. It was a decision on the 
English Stamp Act, 1891, in which there is 
no provision, as there.is in the Indian Act, 
for exemption when payment is made with- 
out consideration. And ib is further to be 
noticed that there the money, for payment 
of which the acknowledgments were given, 
was received by O. S. Coxwell from customers 
of the Bank and handed over by him to 
the Bank, so that the money did not come 
into the Bank’s possession until handed over 
by Coxwell. In the opinion of Lord Chief 
Jastice when Coxwell handed over the 
moneys to the Bank, he in fact was pay- 
ing a debt (see at page 164), and the receipt 
was given by the Bank. Here, however, it 
would be impossible to hold that there was 
the relation of debtor and creditor, either 


“between the Assistant and the cashier as 


was argued by the Advocate-General or as 
between the Assistant and his employer, tite 
ae 

(1) 2 Hast P. C. 665. 

2). 1 Moo 276. 

8) (1899) 2Q B. 168; 68 L. J. Q. B. 788; 811.1 
115; 47 W. R., 650; 88 J. P, 629; 15 T. L. B. 380, 
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At the same time it is significant, that 
the Lord Chief Justice gave a manifest 
indication of opinion, to which the’ Soli- 
citor Generalon behalf of the Government 
assented, that the multiform invoices in 
large shops for the purpose of identifying 
the particular clerk thiough whose hands 
money passed did not require mi be 
stamped. 

It has been urged that the .case lis one 
‘of great importance to the Board of Re- 
venue, but its importance probably lies not 
so much in the direction of the possibility 
of inercasing the receipt of révenue as of 
embarrassing the conduct of business, for 
were we constrained to decide in the Board’s 
favour, it is not unreasonable to suppose 
that these signatures would not be taken. 
But these are considerations with which 
we have no concern. Onur duty is to con- 
strue the Act and apply itto the transac- 
tion under consideration, and so doing, we 
hold that the document submitted for our 
consideration -does not require a receipt 
stamp by reason of C. Jones’ signature 
thereon. By the agreement of Counsel this 
decision will govern the case as to the other 
documents. 





(a. c. 20 M. L. J. 867.) 
MADRAS HIGH COURT. 
‘Seconp CIvIL ApPeat No. 1467 or 1907. 
February 10,1910. 
Present:—Sir Ralph Benson, Judge, ‘and 
Mr. Justice Krishnaswami Alyar: |. ! 
KURUSU KOSTHA AND oTHens— ` 
PLAINTIFRS——~A PPELLANTS 
versus 
THOMMAI SAVARIMUTHU FERNAND 
SU THAKI AND OTHERES—DBFENDANT3I— | 


RESPONDENTS. a 

Tort—Special damage—-Possible obstruction to pro- 
cession——Obstruction of view to ourussdy—-Right io sue 
— Cause of action—PWorshtpper’s right to sue for 
removal, 

A possible obstruction to a procession is nob a 
special damage. 

Plaintiffs, certain worshippers of St. Jacob’s Charch, 
sued for the removal of obstruction caused by certain 
constructions made by the defendants on a publio 
road in front of their Church, on the ground that the 
Scie eae “obstructed the plaintiffs’ view of a 


usady: 
Held, pat the plaintiffs had no right to represent 


the Ohurch and to sue for the removal of the Paing l 
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tion and as the curusady was no part of the ritual of — 
Church, the suit was not maintainable. 


Second appeal from the deoree of the 
District Court of Tinnevelly, in A. S. No. 285 
of 1906, presented against the decree of the 
Court of the District Munsif of Srivaikuntam 
in O.S. No. 411 of 1904. i 

Mr. T. Rangachartar, for the Appellants. 

The Advocate-General (Mr. I’. S. Stvaswamt 
Atyar) and Mr. T. Arumainatham eile, for 
the Respondents. ` 

Judgment.—this is a ee case. 
The plaintiffs are certain of the worshippers 
of St. Jacob’s Church. They complain of 
obstruction by certain construction» made by 
the defendants who represent the Church of 
the Holy Ghost on a part of the public road 
in front of their Church. It is said that the 
result of this new construction will be to 
obstract the plaintiffa’ view ofa curusady—a 
pillar of brick and mortar with a cross on 
it—and their procession on eno) papiy road- 
way round the curusady. 

We are unable to see what right the plain- 
tiffs have to represent the Church of, St.. 
Jacob. We do not see what connection 
the curusady has with the Church of St. 
Jacob. The view of the curusady is no part 
of the ritual of the Church. It is found that 
there is no established practice of an individual 
worshipper crossing himself ab the sight of 
the curusady. Even if there was such a 
practice, we cannot say he is entitled to the 
protection of the intervening public roadway 
being kept clear of all obstruction to the 
view. We think the Judge is right in hold- 
ing that no special damage has been shewn 
to give the plaintiffs a right of action. The 


. plaintiffs are not the trustees of the Church 


of St. Jacob. They have not gone in proces- 
sion round aud suffered from the obstruction 
any special damage. 

Nor can we say that a possible obstruction 
to a procession would be a special damage. 


We must dismiss the second appeal with ° 


costs. 
Appeal dismissed, 
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-~ MEDAL DALAVIN, TIRUMALAI 0, RAMA SUBBIER. 
(a c. 20M. L. J. 874.) > 
- MADRAS HIGH COURT 
Eons Civiz Appzat No 444 or 1908. 
February 22, 1910. 
Present:—Sir Ralph Benson, Judge, and | 
Mr. Justice Krishnaswami Iyər. 
MEDAI DALAVIN TIRUMALAI APPA 
sp cable LA R—Phantire—At PELLANT 
Lersus 
RAMA SUBBIER. AND NG 


—— RESPONDENTS. 

Ta akan Aa (XV of: 1877), 3 10, Sch. II, arts. 
62, 181—Suit by Kattala: Manager aygavnat trustees of 
temple for recovery of share of tasdik amount— 
Ismitation—A gent-—Trustee— Presumption. 

’ Plaintiff; as manager of a temple, sued the trustees 
of the temple for recovery ofa share. ot the tasdik 
amount, received by the trustees from the Government 
for 11 odd yeara before suit The money was 
allotted for the performance of Kattalai. 

Held, (1) that the trustees could not be considered 
to have acted as agents of the Kattelai Manager, in 
receiving the amount. 

(2) Thatit was’ reasonable to presume that the 
trustees were appomted not merely truetecs for the 
temple but also for the receipt of the Kattalai due 
from Government. 

(8) That the case was, consequently, governed by 
section 10 of the Limitation Act and no portion of the 


- claim was time-barred. f 
‘Second appeal from the decrze of fie 


District Court of-Tinnevelly, in A.S. No. 9 of 
1907, presented against the- decreə of = 
District 'Munsif of Ambasamudram, in O. 
No. 278 of 1905. 

The Advocate- denera (Mr. P.N. Siraswami 
‘Atyar), for the Appellant. 

Mr. K. Srinivasa Atyangur for Mr. 8. Sri- 
nirasa Ariyar, for the: Respondents. 

Judgment. and ie 
fendants Nos. 4 to 6 are the managers of a 
Kattalai in a temple.’ Defendants Nos. 1 to 8 
are the trustees of the temple. Since the days 





of Government management of the temple, . 


asum of 1-1/16 fanam per diem was being 
paid to the managers of the Katta ai for the 
performance of the Kattalai. From the time 


the defendants’ predecessors were appointed ~ 


trusteés on the retirement of Gcvernment 
from management, they and their successors 
received the amount from Government along 
with the other tasdik monies and paid it over 
tothe managers of the Kaitalai. 


The present snit relates to arreacs for 11 


cdd years. The District Judge has held 
iLe claim barred except fcr the tast three 
sears before suit under art. €2 of tae Limit- 
ation Act. ` 

We think the snit falls under section 10 of 


INDIAN 


throu ghout. 
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the Limitation Act and no portion of the claim 
is, therefore, barred. It is found that the 


' trustees of the temple have received the 


Monies and paid them tothe manager of the 
Kattalai for a period of fifty years or so. 
Did they receive the monies as agents of the 
plaintiff and defendants Nos. 4 to 6 or as 
trustees for, them? There is no writing by 
means “of which we can determine the ques- 
tion. If the defendants were ouly agenta, it 
would be competent to the plaintiff and de- 


- fendants Nos. 4 to 6 to determine the agency 
‘and claim the amount direct from Govern- 


We do not think there ig any founda- 
On the other hand,it is 


ment. 
tion for this view. 


. well-known that when Government withdrew 


from management of Hindu temples, they 
appointed trustees of many temples and 
Kattalais. Itis reasonable to presume that 
the defendants’ predecessors were appointed 
not merely trustees of this temple but also 
for the receipt of the Kattalai due from 
Government, to be paid over to the managers 
of the Kattalai. In this view no question 
of limitation arises. We need, therefore, ‘ex- 


“ press no opinion on the question whether 


art. 62 or art. 131 would apply to the case, if 
section 10 did notapply. We must set aside 
the decree of the District Judge and restore 


that of the Munsif substituting Rs. 624-3-6 
for Rs. 854-8-0 and Rs. 312-1-9 for 
Ra. 427-4-0, 


The plaintiffs and defendants Nos. 1 to 3 
will pay and receive proportionate costs 


Appeal allowed. 





(a o. 20 M. L J. 880) 


i MADRAS HIGH COURT. 


Seconp Civit ArpraL No. 718 or 1903. 
: March 14, 1910. 

Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
GOVIVDASWAMI THEVAN—' 

DEFENDANT— APPELLANT 
- LETSUS 
T. M. DORAISWAMI PILLAI AND OTHERS 
— PLAINTIFFS — RESPONDENTS. 
Mortgage—Subrogation, principle of—Presumption 
— Covenant to discharge prior and puisne mortgages-— 
Discharge of prior mortgage alone—Rebuttal of pre- 


sumption. 
The principle of snbrogation by payment to the prior 
incumbrancer rests upon the presumption of an inten- 
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- tion to keep slive the first mortgage asa shield against 


the puisne incumbrancer that presumption is rebutted - 


when the transaction in question contemplates the 
_ discharge of the puisne incumbrancer by payment out 
of the purchase-inoney. 

The rule as to subrogation only applies when the 
purchaser has not: covenanted to discharge the 
previous incumbrance. 

Stinivasachari v. Gnana Prakasa Mudaliar, 30 M. 67; 
2M L. T. 36; Surp Ram Marwari v. Barhamdeo 
Prasad, 2 C. L J. 288 at p. _298; Bissesuar Prasad 
"y Lala Sarnam Singh, 6 C. L. J. 184, referred to. 


Second appeal from the decree of the, 


District Court of Tanjore, in A. 5. -No. 141 
of 1907, presented against the decree of the 
Subordinate Judge’s Court of Tanjore; in O. 
S. No. 38 of-1905. 

Mr. G. 5. Ramachandra Aan Tor the 


Appellant. 


Mr K. Srinivasa Aiyangar, for the Res- 


‘pondents. 


J udgment.—Thequestion i in this case 


relates to subrogation. Is the 4th defendant, 
the purchaser of items Nos. 1 to 26, entitled 
to stand in the shoes of Chengammal, the 
lst mortgagee, against the plaintiff, the 
puisne incumbrance:? Chengammal had a 
mortgage on items Nos. 1 io 13. The 4th 
defendant agreed to pay off Chengammal’s 
mortgage with part of the purchase-money, 
-and it.was so discharged. “He also agreed to 
discharge the plaintiff's mortgage with the 
_ remainder of the purchase-money, bat failed 
“to do so. He contends. that he is entitled, on 
the principle of the decision in Go'aldas 


Gopaldis v. Puranmal Premsnkh Das (1), -to . 


_ keep alive Chengammal’s’ mortgage as it is 
for his benefit to do sgo. 
relying on Srintvrsachart-v. Gnana Prakasa 
Mudaliar (2), has refused to uphold his 
contention.: .We may at once say that. the 
decision in Srintvasachart v. Gnana- Prakasa 
Mudaliar (2), has no application. There the 
- first- mortgagee had an incumbrance upon 
many itens of properties of which a few were 
conveyed to the purchaser. It was held 
‘that the payment. having ~ released the 
remaining items from the incumbrance, it was 
impossible to assume -the subsistence of the 
firgt mortgage upon the items purchased to be 
used as a shiehl against ‘the intermediate 
incumbrancer. 
das’s -case (1), for the benefit. of the sub- 
- sequent purchaser (see p.’1,046), is rebutted 
when the intention to release. the properties 


from the lat charge is otherwise clear. In 
ayo 1085; 111. A. 126.. , 
3) 80 M; 67, 3 M. L. T. 86. 


` 


* 


“The District Judge, -: 


The presumption in “Gokal- k 


that presumption 
transaction in question contemplates the dis- . 
_ charge of the puisne incumbrancer by pay- 


the present case, it is. clear on the facts that’, 
the intention to keep. alive the first. mort- - 


gage aS against the 'puisne incumbrancer 
cannot be‘presamed as the object of the 4th 
defendant’s transaction was not to keep alive 


‘a mortgage against the puisne incumbrancer’- ' 


‘but to” discharge the puisne incumbrance-as 
well. See Jones on Mortgages, S. 858. The 
question has been elaborately discussed by Jus- 
tice Mookerjiin Sumi Ram Marwari v, Barham 


Deo Prasad (3) and that decision has been | 
- followed in Bisseswar: Prasad v. Lala Sarnam 


Singh (4). 
v: Narayana Rau (5). 
subrogation only applies “when the ‘purchaser 
has not covenanted to discharge the previous 


See also Narajyanasawmt Naidu 


incumbrance. See Sheldon on Subrogation, - 


S. 28. I[n.the present case both the previous 


mortgages were arranged to be discharged by 


the purchaser-and not merely the. lst . mort- 
gage. 
payment to the prior incumbrancer rests upon 
presumption of an intention to keep alive the 


“first mortgage as a shield against the puisne 


incumbrancer, we àre safe in holding that 
-is rebutted when the 


ment out of the purchase-money. We must, 


therefore, dismiss the second appeal with : 


1 


costs. 
Appeal Nene 
~ (8) 2 0. L. J. 288 at p 298. a 


(4) 60. L. Jc 184. . 4 a a 
(6) 17 M. 62 at p. 64, , 


re 


CALCUTTA HIGH OCOURT.. 
GoveRNMENT CRIMINAL APPEAL No. 3 
or 1910. a ai | aes 
June 3, 1910. 
Present :-—Mr. Justice Harington and 
Mr. Justice Teunon. 


DEPUTY SUPERINTENDENT AND `. 


REMEMBRANCHR or LEGAL AFFAIRS, 
BENGAL—APPRLLANT: 
,-  Lerates Í 
PROMOTHA NATH BOSE—Acsusep— 


RESPONDENT. 
Evidence Act (I of 1872), as. 132, (as Face iminating 
questions—Objection overruled by Court—Wstness come 


pelled to ariswer—Answer not-to be proved against him. ` ` 
` The acoused verified and filed a written `statement ' 

in a certain suit. Subsequently in another suit, in , 

-which he was the defendant, he gaveevidence and was- 


cross-examined with a view to show that certain 
z . 7 e 
oe ? = 


“19107. 


The rule. ‘as to` 


As- the principle of subrogation by 


+ 
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statements, he had made in the written statement, he 
had verified and filed in the first suit, were false.- His 
pleader objected when the questions were put, but the 
objection was overruled, and the acoused admitted 
that those statements were false, and on the strength 
of that admission he was proseouted dnd convicted of 


perjury: 

Held, that the accused was “compelled to answer” 
the questions within the. meaning of .the proviso to 
section 1832 of the Evidence Act, and thatthe answers 
could not be proved against him ona charge of having 
made false statements in the verifled wmtten state- 
ment filed by him in the first suit, and that the con- 
_ Viction was bad. 

Appeal by Government against an order 


of acquittal passed by the- Sessions Judge 


of Burdwan, on November 7, 1909, on an ` 
appeal ‘from an order of the Deputy Magis- . 


trate of Burdwan, dated September 28, 1909, 
convicting the accused under section 193, 
Indian Penal Code, and sentencing him to one 
week’s simple imprisonment aon a. fine of 
Rs. 50. 

Mr. Orv, Deputy Legal eam ante: for 
the Crown. i 

Babus Dasaraihi Sanyal and Haradhone 
Ohatierji, for the Acoused. 

Judgment. 

Harington, J,—This. is an appeal Kik 
the order of the Sessions Judge of Burd- 
wan, setting aside on appeal the conviction 
and sentence passed on one Promotha Nath 
Bose, who was convicted of an offence under 
section 193 of the Indian Penal Oode by the 
Deputy Magistrate of Burdwan. 

The facts are that the defendant verified 


and filed a written statement i in Suit No, 452 


of 1907. 

In Sait No. 451 of 1907, the defendant gave 
evidence and was BA PE a, with a 
view of showing that certain statements 
he had made in the written statement he 
had verified and filed in Suit No, 462 of 1907 
were false. 

He admitted they were ialis and on 
“the stretgth of that admission he was 
prosecuted and convicted before the Deputy 
Magistrate. < 

The learned Saisie Judge 
the conviction on the ground that. under 
the proviso to section 132 of the ~Evidence 
Act, the answers given in cross-examination 
at the trial of Suit No. 451 of 1907 could 
not be proved against him on 8: charge 
of having made false statements in the 
verified- written statement he filed in Suit 
No. 462 of 1907. vi 

For the Qrown, it is contended that the 


` question on which the admissions 


set aside 


answer was not one the witness 


WAS 


compelled to give and,- therefore, that the 
- proviso to section 132 does not apply. 


There is nothing in the record to show 
that any objection was taken when the 
were 
elicited was put. Ib is conceded that 
the witness did not himself refuse to 
answer: but there was evidence that his 
pleader objected when the questions were pnt 
bub the objection was overruled and this evi- 
dence the learned Sessions Judge accepted as 
true. 

It must be taken, therefore, that the ques- 
tion was objected’ to, and that the witness 
answered after this objection had been over- 
ruled; The question is When a witness answers 
under such circumstances, has he been com- 
pelled to answer? 

It is contended for the Crown that the 
objection to answer must come from the 
witness, and that an objection taken by 
Counsel or pleader must ba disregarded, 
and in support of this proposition two 
cases tried by Lord Tenterden, Thomas v. 
Newton (1) and Reg. v. Addy (2), were 
cited. 

I very much doubt whether the strict: 
ness which obtained in Lord Tenterden’s 
time would be enforced in these days but 
even if it were, I think the cases are dis- 
tinguishable from the present. In those 
days the parties were not competent wit- 
nesses. The objection, therefore, must have 
been taken by Counsel, not on behalf of 


- his client, but on behalf of a witness for 


whom he had no anthority to act. It 
may well be, therefore, that while Counsel 
eduld not be heard to assert the privilege 
of a witness for whom he was not appear- 
ing, he might be heard to assert the pri- 
vilege of a party whom he is authorized to 
represent, 

In my opinion the objection may be 
taken by Counsel or pleader, and the 
cases tried before Lord Tenterden do not 
apply. 

The deposition has not been taken im 
the form of question and answer, so we have 


not before us the precise form of the ques- 


tion and the answer but inasmuch as the 
result of the questions was to elicit an ad- 
mission that the defendant had made a false 


. (1) I'M. and M. 48. 
(2) 1 N. and Rob, 86 at p. 94, 
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' statement in a verifed written statement ` 
in another case l take it that the questions 
must have baen framed under sgciion 146 
(3) of the Evidence Act for the purpose of 
shaking the witness’s credit and injuring’ his 
character for the questions were not relevant 
to any issne in Sait No 451 of 1907 ex- 
cept in 80 ae as they went to the defendant's 

credit, 

Now the adoni | 
relevant as affecting the credit of the 
defendant, -and the defendant having by 
his pleader objected, it became the duty of the 
Oourt under section 148 to determine whether 
the defendant should be compelled to answer 
the question or not. 

In my opinion in overraling the objec- 
tiun made, the Court decided that the 
question was one which the. witness must 
answer because it appears to me idle to 
say that having overruled the defendant’s 
objection to answer the questior, the Court 
can say the question is one which the defend- 
ant is under no- obligatión io answer. 

The point” was considered in the case of 
Queen v. Gopal Dass (3) by a Fall Bench of 
the Madras High Court; and there was a 
differences of opinion between the Judges com- 
posing the Bench. 

In that case kalem saed Gopal and Vellabi 
on & pro-note for Rs. 1,000 under Chapter 
XXXIX of the Civil Procedure Code. Gopal 
“and Vellabi made affidavits in order to get 
leave to defend. Gopal-denied his signature; 
“the plaintiff proceeded against Vellabi only. 


Vellabi, when examined on his own behalf, ` 


said that he wrote both signatures on the note 
at the instigation of Salem the plaintiff, and 
received a Rs. 100, a. ring, a watch, and 
gome muslin for doing this. Judgment 
“was given for the plaintiff SAED againat 
'Vellabi. 
On this Gopal prosecuted Salen and 
Vollabi, the latter for forgery and fraudulent- 
dy nsing a false document and the affi- 
davit made by Vellabi and the deposition he 
gave in the suit were admitted in evidence 


“< against him. The question arose whether they 


were properly admitted. | é ; 
The affidavit was clearly voluntary: 
< there was no obligation on Vellabi: to 
ask leave to ‘defend nor was he in any 
“way compelled to make any of the state- 
ments ‘which he made in the affidavit. ` 


(3) 8 M. 271, oe 


being questions only, 


+t 


Then the statements, which he made in ` 
had - 


the deposition to the- effect that he 
forged the note, appear to have been made 


in examination-in-chief asa defence to the: 


plaintiff’s claim. This distinguishes the 
Madras case from the present one-for a 
statement made by a defendantin examina- 
tion-in-chief, as an answer to the plaintiffs 
claim, stands on quite a different footing 


from an admission obtained from a, defend- 


mnt in cross-examination after objection to 
the question has been taken by the.defendant’s 
Counsel. 

It is unnecessary to discuss the distinction 
between answers given by a party giv- 


JE 
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ing evidence on his own behalf’ to ques- - 
tions put by his own Counsel, and answers.. 


-elicited from him in ‘cross examination by 


Counsel for the other side, forin this case ee < 


questions were objected to. 
TIn the present case the party after giv- 


“ing evidence on his own behalf iu !chief was: 


cross-examined by ~ the opposite party and” 


questions were put suggesting the.commis- 
sion of a criminal offence. This was ob- 
Jected to by the Counsel for the party to 
whom the questions were put. The ob- 


jeciion was overruled and the paty, there- ~ 


fore, became bound to answer. 


On these facts, he was, in my opinion, . 


“compelled to answer” 
of section 1382 of the Evidence Act and the 
answers cannot be ured against him when he 
is prosecuted for the offe.ce which, he | "admit- 
ted in those answers. 


In 


Teanon, J.—The facts of this case live 
been elonily stated in the judgment of my 
learned brother and need not be again set 
out. The sole question in the appeal 
whether the- incriminating , answers, 
which the Crown: sought 


of 


the accused as witness under cross-examin- 
ation had ~ been compelled to give, within 


the meaning of section ne of the Evi-. 


dence Act. 


It bas been gana in argument that ` 


the proviso to section 132 ofthe Evidence 
Act protects every statement made by 4 
witness, As at present advised Lam unable. 


to accede to this contention and am of opi- , 


nion that the section draws a distinction 


_ between statements volantarily made and 


my opinion the appeal ond be: 
` dismissed. 


within the meaning . 


is ` 


to make use. 
against the accused, were answers which . 


k 


. ~in the suit. 


yoi VII a. mn NE 


answers given under ‘constraint “from the- 


Court after objection ‘taken. Fn this view 
Iam supported by the. case of Quesn v. 
Gopal Das (3) and Moher Sheikh v. Queen. Em- 
press (4). - 

I am farther nət. prepared ‘to aasent x 
the 
, whatever its’ nature; has been taken and 
has been overruled, ‘tthe witness is thereby 
compelled to answer. It appears to me 
that iu ganeral when m overruling an ob- 


jection to a question the Jadga dacides_ 


merely that as between the .parties to the 


suit the question is’. admissible, when tho ` 
question’ is thereafter put to‘ the witness — 


if ‘any objection or privilege personal to 


the witness remains, it is still open to him to. 


` assert that objection ór claim that privilege. 


In the present case, it is conceded that 


the accused did not by his own mouth 
claim any privilege or make any objection, 
but it has been found and I think properly 
found” that the pleader, who represented 


~ him in the suit in which he was examined, ` 


did in fact object, to the questions now 
under consideration, and that the objections 
taken were overruled.’ We ‘have then in 
my. view to determine first the nature of the 


objéction taken and secondly, if the objec- ` 


tion was one framed with regard to the 
provisions of section: 132 and section 148 
of the Evidence Act, whether it was suffi- 
ciently taken by the witness, now the 
accused, > P 

With regard to the second point ib has 
been contended on behalf of the Crown that 
the: objection must come from the witness 
himself and in support of this proposition 
the cases of Thomas v. Newton (1) and Reg. 
y. Addy (2), have been cited. 
means clear that this rule of English Law 
has . been extended to India, and there 
appears to be no Indian authority on the 
< point. In the present’ case iti is, however, nn- 


necessary to decide whether in the case of: 
this- 
nature may or may not be taken on their’: 


witnesses: in’ general: objections of 


behalf by Counsel or pleaders appearing 


himself’ the defendant, and the objection 


taken was taken on his behalf by the’. 


_pleader who represented and soted for him. 


In this state of pants if it be found that 


(4) 21 0. 392. 


~ 
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contention’ that when an objection,” 


Ib is by no: 


In the suib in which the ao; | 
‘cused was examined as a witness he was- 
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the objaction taken was in fact an assertion 
of the witness's privilega in respect of incri- 
minating answers there was, in my opinion, 8 
sufficient assertion of the privilege by the 
witnesses. 

We have then to determine the nature of 
the objection taken. It is to be regretted 


that no record of the objection was made 


by the Judge who tried the original suit, 
and that the exact terms of his objection 


. were’ not ascertained from the pleader when 


under examination in the criminal proceed- 
ings: It is, however, clear that under the pro- 
visions of section 146 of the Evidence Act, 
the questions were relevant or admissible, and 
~it is further clear that they were relevant 
‘only in so far as they ‘affected the credit of 
the witness by injuring his character. Now 


- under the provisions of section 148 ‘of the Act, 


when questions are relevant only as affecting 
character, it is in the discretion of the Court 
to compel an answer or to excuse the witness. 
In this state of facts, no other possible ob- 
jection to the questions appearing, I am 
of opinion that E ought to presume and to 
hold that the objections taken on behalf 
of the witness were in fact ovjections framed 


| with regard to the provisions of section 148 


‘of the Evidence Act, and that in over- 
ruling those objections the Court in the 
exercise. of its discretion decided’ that the 
witness must and was bound to answer. 

In this view I am of opinion that in the 
present, case the witness was in fact 
compelled to answer within the meaning of 
‘section 182 of the Evidence Act, and that 
under the proviso to that section the 
answer could'not be proved against him in 
the criminal proceedings. 

For these reasons, I agree in dismissing the 
appeal, 


r 


Appeal dismissed. 





(s. c. 14 C. W.N. 746; 11 0 L J 653; 7 A. L. J. 683.) 
. PRIVY COUNCIL, 
APPRAL FROM JORNGAL. 
- May 7, 1910. 
Present: —Lord Macnaghten, Lord Collins, 
Sir Arthur Wilson and Mr. Ameer Ali. e 
Kumar “HARI NARAYAN SINGH DEO 
BAHADUR —Pwaintiye—A PPELLANT 
versus < 
SRIRAM OHAKRAVARTI AND OTHERS — 
: DEFENDANTs— RESPONDENTS. 
. Mining righte—Presumption that owner of land is 


+ 


-whom they claimed to hold a’ lease. 
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entitled to: ‘nuinerale—Abserice of evidence of paring with 


rights, . 
The Zamindar of a certain tenure ‘must be presumed 


e bethe owner of thè underground rights thereto 
pertaining, in the absence of evidence | that he ever . 
parted with them, - 


‘Appeal from the doves ‘of the Caleutta 
“High Court, dated July 28, 1905, (reported 
at 33 0. 5d; 10 C. W.N. 425) setting aside 
that of the ‘Sub- Judge of Burdwan. — 

The Sub-Judge decreed. the suit brought 
by the eemindar for déclaration of his title 
.. to the underground rights of a certain 

- mouzah. The' High Court dismissed the suit. 

.° ° The plaintiff appealed to the Privy 
Council. 

- Sir R. Finlay, K. 0. (with him Mr.. L. 
DaGrayther -K.O, aud Mo. Parikh}, for we 
Appellant. 

D Mr. G. E. A. Ross, for the Respondents, 

a Judgment. 


Lord Collies,—Thé appellants are the Rojak 

of-the Pachete Estate and the Manager thereof’ 
under Act VI of 1876. 

The question in the case is as to the right 
`- to the minerals lying under a certain village 
. called Petena, situate within the ancestral 

.zemindart of the firat appellant. The case has 
- been left singularly bare of evidence, and 
must -be decided -chiefly by giving effect to 
the -proper presamptions arising out of a 
small number of ascertained facts. Happily 
the field-of controversy has been narrowed by 


“ certain concurrent findings of fact. Courts are - 


agreed that about 60 years ago, in the time 


* of the “first plaintiff's predecessor, a`tran- ‘ 


‘saction took place ‘whereby the latter appro- 
- priated to a certain Hindu Idol known as- 
Thakur Gopi Nath Jiu, of whom: certain 

‘ .persons known in these proceedings as the 
‘Goswamis, or Gossains, were«the shebuits or 
“priests an interest of some sort in the village- 
“of Petena, at an annual'rentalof Rs. 22-15-6, 
There is no document or evidence defining the 

terms of the arrangement with the Idol set 

up at the trial. The deféndants, however, 
against whom-the plaintiffs first took’ pro- 
ceedings to restrain’ interference. with their 
“minerals, purported to justify their trespasses 
“under the authority of fhe Goswamis under 
Two 
leases of the 6th and 7th Magh 1228, respec- 

‘tively (1821, A.D.) purporting to .bavé been 
granted by the Goswamis tothe said defend- 

' ants, and-also certain rent receipts said to 

' “have been ezoheneed, were ‘produced on the 


, 
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part of the defendants at the`trial; but they 
were held by both Conrts to be palpable for- 
geries. Both Courts have held thatthe village 


Petona is a mal villagé of the Pachete Bstate, 


t 6; itisa part of the first plaintiff's zemin- 
di. There is no'evidence whatever that the 
remindar Rajah has ever’ granted mineral 
rights in the said village tothe Goswamis, or 
any other person. Both Courts agree that no 
prescriptive rights have been proved by the 


respondents to any underground rights in the © 


village. The Jangan of the High ome is ` 
quite explicit : —-* 
“There ig no wan Ah apaa extent, 


. publicity, or continuity of such -operations oo 


establish the moktrarndars 
prescription of the 
claimed.” 


acquisition, by 


l and 2 were aware of the exercise of any 


A 


underground rights before 1898, -when steps 


were immediately taken tostop it.. Two decrees ` 


in favour of the’ Rajah- for the payment of 
an-annual rent of Rs. 22-15-6 by the Go- 


swamis were put- in, in one of which: they 


were described as “cultivators,” -in the other 
as “britti holders.” 

On this meagre foundation of fact the two 
Judges who constituted the High “Court have 


` built up the theory -that the Goswamis ‘were 
‘tenure-holders having permanent heritable. 


and transferable rights. 
"When such tenures are created,” says 
Pargiter, J., 


him short of the quit rent due to the proprie- 
torship; the tenure is permańent, heritable, 
ard transferable, ils rental is as fixed as the 


- Government revenue. that the zemtndar pays ; 


and thé tenant can do what he likes with it, 
short of altogether destroying it; in short it 


has all the rights of. proprietorship except. © 


the name..... /In such a state of their res- 


pective rights there is no basis for holding - 


that the.underground-rights have not passed 
as part of the tenure. To hold otherwise 


“would be to hold that a tenant in perpetuity 
“GAN never work mines, because they, do not 


belong to his tenure; and that the landlord 


can never. work them because he bas no 
reversion and no right to enter the land for 


that purpose..... In my opinion the-under- 


ground tights 


tenures.” 


- [1890 


undergro and rights : 


“the zemindar invests the ttun: : 
“holder with every right that'can appertain to 


-belong to the permanent - 


- 


The Subordinate J udge -fiids that ees Bi 
is no evidence to show that thé plaintiffs NOR. 


- 


7 
14 sah * 
Ki e aa 4 
“ 


Vol vi] 


‘ ANANT SINGH v. DU RGA SINGH, 


“No decided case wad atadi in support ọf the ` Succession with whole 
view of the High, Gourt, which. seems prac- ` 
tically to ignore the, distinction between the - 


mere tenure-holder and, the zemindar, and `“ 


the law as laid ‘down in the . passage cited. 
from Mitra s Land Law of Bengal does not 


appear to quite accord with the view of Mir. 
Field in his: admirable introduction to the’ 
. Bengal Regaulatioris, p; ‘36, where he says:— 

“The gemindar, can grant leases either for 


- aterm or in perpetuity. -He -is entitled to - 


rent for all land lying. within the limits of > 
his gemindari and the rights of mining, fishing, | 
and other. incorporeal rights ‘are included in 


`~ his proprietorship.” It would seem, therefore, 


_ that Mr. Field did not regard bis letting the 


a 


occupancy right asi presumptive evidence of 
his having parted, with. ‘his property in the 
minerals. .In the case of leases under, the 
existing Jaw-of 1882, no right arises for a 
lessee to work mines not open when the 
lease was granted. The learned. Subordinate 
Judge inferred, from the smallness .of the 
jumma fixed. that only ,the surface rights and ` 
nothing more were intended to be let out to 
the Gossains. On the whole it seems to their 
Lordships - that: the title of. the, zemindar 
-Rajah to the village Petena as part of his 
seminduri before.the arrival of the Goswamis 
on the scene, being established as it has been, 
- he must be presumed to be the owner of the 
“underground rights thereto apperlaining: in 
the absence.of evidence that he ever parted 
with them, and no such evidence has been 
produced. Their Lordships will humbly advise 
His Majesty that the, decision..of the High < 
Court be set aside, and that of the Subordi- 


. nate Judge restored with .costs here and 


below. . Appeal allowed, 
‘Solicitor: Mr. Bivoard Delgado for the 
Appellant. 
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brother—Special 
Wajib-ul-arz—Nvidence of custom 
A step-brother ina Mitakshraa Hindu family has 


no right to share equally with a whole brother, in the 
absence of a special custom. 


There is no class .of evidence that is more likely. 


to vary in value according fo caxrcumetances than that 
of the wajsb-ul-arzes. 

Muhammad Imam Ali Khan y. Sardar Husain Khan, 
25 I. A. 161, at 109; 2 O.W.N. 787; 26 O 81, Afusaminat 
Parbats Kunwar v. Rant Chandrapal Kunwar, 88 L A. 
125,130 W.N. 1073; 10 C.L J. 216; 4 Ind. Cas. 25,11 
Bom. L. R. 890,6 A EI 787; 6 M.L T. 427; 81 A. 
457; 12 O C. 304, 19 M L J. 605, referred to. 

Where:from internal evidence, it seems probable 
that‘ the entries recorded connote the views of 
_individaoals as to-the practice that they would wish to 
see prevailing rather than the ascertained fact of a 
well-established custom, it is proper to attach 
weight to the fact that no evidence at allis forth. 


coming of any inetancein which the alleged custom 
has been observed. 


Appeal from the decree of the Jrdicial 
Commissioners of Ondh, dated May 29, 1907, 
reversing that'of the Sub- Judge, of Tahsil 
Biswan, dated October 12, 1906. 

Mr. Bhugwandin Dube, for the Appellant. 
_. Mr. L. De Gruyther, K: O., (with him Mr. 
E. Brown), for the Respondent: 

z Judgment. 

Lord Collins, —T he question on this appeal 
is as to the right of a step-brother in a Hindu 
family to share equally with a brother of ihe 
whole blood in the succession of a deceased 
brother. Ratan Singh died in 1899, leaving 
certain shares’ in the Deokalia estate, as 
well as some house property. He was 
-gucceeded by. his widow, who died in April, 
. 1908. On her death the appellant, Anant 
. Singh, his step-brother, claimed to be equal- 
‘ly entitled with Durga Singh, his sole 
surviving brother of the whole blood, to 
.ghare in his succession. His contention 
was upheld by the Subordinate Judge, 
but on eppeal the learned Judicial Gommis- 
sioners overruled his decision and held that 


custom— 


Solicitors: - More.. 7. a Wilson $ Co. aie _the-succession passed to the brother of the 


_ the H ; 
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Ta {PRIVY COUNCIL, 


A . APPBAL FROM OUDH. ` ` 
po May 7, 1910.. 


Pru. :—Lord Macnaghten, Lord Collins, 


Sir Arthur Wilson and Mr, Ameer Ali. . 
‘Thakur ANANT., SINGH—Pwratstiv¥— < 


aa S APPELLANT < - 
Tersus- 


1. Thákur DURGA SINGH— DEFENDANT — 


< RESPONDENT. 


"Hada Tain Mitakahara Righi of ep “brother 


whole blood, the now respondent, alone. 
The learned Judicial Commissioners, in their 
Lordships’ opinion, gave excellent reasons 
for refusing to regard the evidence adduced 
“by the plaintiff a8 sufficient to establish such 
a special custom in the family as to rebut the 
ordinary presumption that the Mitakekara 
Law prevailed. It has been pointed ont 
, morg than once at this Board that there is 
no class of ‘evidence that is more likely to 


` vary. in value according to circumstances 


than that of the Wajtb-ul-arses. | Muhammad 
Imam.Ali Khan v. Sardar Husain Khan (1), 
> (1) 25 L A, 161 ob p. 1695 2 O, W. N. 787; 266. 81, 


- 


7E8 
` MUNNU LAL 0. GHULAM ABBAS. 


and Musammat Parbati Kunwar v. Rani 
Uhandrapal Kunwar (2) |, and where, ag here, 
from internal evidence, it seems probable that 
the entries recorded connote the views of 
individuals as to the practice that they would 
wish ,to see prevailing rather than the 
ascertained fact ofa well-established custom, 
the learned Judicial Commissioners properly 
attached weight tothe fact that no evidence 
at all was forthcoming of any instance in 
which the alleged custom had been observed. 
The question involved was one of fact only,’ 
and their Lordships see no, reason whatever 
to differ from the opinion of the learned 
Judicial Commissioners. 

Their Lordships will humbly advise His 
Majesty that the appeal be dismissed with 
costs, 

Appeal dismissed. 

Solicitors: Messrs.. Barrow, Bogers ang 
Nevill, for the Appellant. 

Solicitors: Messrs. T. L. Wilson and Oo., 
for the Respondent. 

(2) 861. A. 125; 18 €. W. N. 1078; 10 O. L. J. 


216; 4Ind Oas 25;6 A L J. 767, 11 Bom.L R 890; 
“BM. L.T. 427; 81 A. 467; 10 O. C. 304; 19 M.L.J. 605, 





(e. 0.110. Ia J. 664,12 Bom T. R. 488; 14 0. W. N. 
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PRIVY COUNCIL. 
\ APPBAL FROM OvupH. 
March 8; 1910. 
` Present:—Lord Macnaghten, Lord Collins, 
Sir Arthur Wilson aud Mr. Ameer Ali. 
Munshi MUNNU UAL AND ANOTHER— 
Deranpants—-APFELLANTS 


versus 
GHULAM ABBAS AND ibn ag rls 


—- RESPONDENTS. 

Civil Procedure Dode (Act XIV of 1882), 8. 456— 
Minor—Appowntment of guardian ad litem by order 
recorded—No affidawt forthcoming—Presumption of 
regularsty of Courts p oceedings 

Where in a suit the Court appointed a certain per- 
gon as the guardian ad litem of the minor defendant, 
and the order was on the record but the affidavit 
under section 456 of the Civil Procedure Cede was not 

_ forthcoming; Held, that it must be presumed, in the 
absence of evidence to the contrary, that everything 
was regularly and properly done and that the minor 
was properly represented at the hearing of the suit. 
e Musammat Bibi Wallian v. Banke Behari, 80 LA. 182; 


5 Bom. L. R. 822, 7 C. W. N. 774; 300.1021, re- 


ferred to. 


Appeal from the decree of the Judicial — 


Commissioner of Oudh, dated May 20, 1907, 


INDIAN OASES., 
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reversing that of the Sub-Judge of Bara- 
banki, dated June 30, 1906. 

Mr. De Gruyther,, K. O., and Mr. B. Dube, 
for the Appellants. 

Mr. G. E. A. Ross, for the Respondents, 

Judgment. 

Lord Macnaghten.—Their Lordshps are of 
opinion that ihe decision of the Subordinate 
Judge was perfectly right. 

The question is whether the respondents 
in whose favour a former decree, made when 
they were infants, has been set aside,. were 
properly represented at the hearing of the 
suit in which the decree was pronounced. 

The objection was that the afidavit requir- 
ed by section 456 of the Codeof Civil Pro- 
cedure is not forthcoming. It does not - 
appear whether in point of fact there was 
an affidavit or not. Butassuming that there 
was not such an affidavit their Lordships 
think it impossible now to bold. that the 
infants were not properly represented at the 
time. The learned Judge appointed Ghulam 
Razzak their guardian ad litem. The order 
is onthe record and it must be presumed, in 
the absence of evidence to the contrary, that 
everything was regularly and pruperly done. 

The case that was referred to of Mussammat 
Bibi Wealltan v. Banke Behari Pershad 
Singh (1) is really much stronger case, 


‘because there the person who acted as 


guardian ad litem was not formally appointed, 
but he was recognised as guardianadlittem by 
the Court in the progress of the suit, and it 
was held by this Board that after that 
recognition if was too late to dispute his- 
appointment. , 

Their Lordships will, therefore, humbly : 
advise His Majesty that thé appeal should 
be allowed. The respondents must pay the 
costs of the appeal. 

Appeal allowed. 

Solicitors: Messrs. Barrow, Rogers and 
Nevill, for the Appellants. 

Solicitors: Messrs. T. L, Wilson $ Co., 
for the Respondents. 


(1) 30 I. A. 182, 5 Bom. L. R. 821; 7 O. W. N. 7 4 
30 0. 1021. ` : 
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` BISHAMBHAR DAS 9. GODDAR: - 
ALLAHABAD HIGH COURT. 


Saoonp Crvit APPEAL No:772 of 1909. ~' 


‘April 29, 1910. 
` Present: —Mr. Justice Griffin. 
`? Babu BISHAMBHAR NATH— 
DEFrENDANT-—A PPRLLAKT 
versus 
“ ĠODDAR—PiaimrTer RESPONDENT. 

Wrongful attachment—Property stolen during attach- 
H of the decree. holder—Cause of action— 

amages 


Certain crops- were’ EE attacked at the- 
- instance .of a decres-holder,, 


During the subsistence 
of the’ attachment, the orops were stolen: Held, that 
the decree-holder, who had obtained the, wrongful 
attachment,, was responsible for the value of the 
crops: , Held, further, that a complete.canse of action 
for the. recovery of the attached property acorned in 
favour‘of the plaintiff ab the date of the wrongful 
attachment and it was not impaired by any subse- 
quent occurrence for- which the plaintiff was -not 
responsible. 

Goma Mahad v. Gokul Das Khemji, 3B. 74, foHowed. 

‘Kishort Mohan Ray’ y. Harsukh Das, 17 O. 486; 
17 I. A. 17, referred te. 


Second appeal from’ the deoision ofthe’ 


District ee of Agra, datod ‘the 30th of 


-~ April, . 1909: 


INDIAN OASES, . 


‘Objection is raised that-no appeal lies. 
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abe 


whetherit-was:the defendant who had re- 
moved the crops or not; as he was a trespasser 


"and wrongfully attached the crops, he was 
_responsible for the value, no matter who 


stole them. The learned District Judge 
found that tHe value of the crops was 
Rs. 92-8-0 and gave the plaintiff a decree for 
that amount in additon to Rs. 40 decreed by 
the Court -of first instance. The defendant 
comes’ here in second appeal. A preliminary 
It is 
contended on behalf of the plaintiff-respondent 
that the suit was one of a nature cognizable 
by a Court of Small Causes and the value 


“being below Rs. 500 no second appeal lies. I 


was-referred to various rulings by the learned 
Advocates of both the parties; but it appears 
to me on a reference to the plaint itself 
that-the suit is not one cognizable by a Court 
of Small Causes: So far as it is a suit 


-for damages, it is clearly excepted from the 


cognizance of a Oourt of Small Causes 
vide“Schedule II of the Provincial Small 
Cause Oourts Act clause 35 (7). As to 


.. whether the defendant-appellant can be held 


Dr. Tej Bahadur Bani for the ER 
Mr: Muhammad Ishaq Ekan; for the - Re- 
spondent. 


‘Judgment. —The defendant, who is 


appellant in this Court,:in execution of a’ 


decree held by. him against one Tula Ram, 
attached as the property of his judgment- 
debtor the crops of the plaintiff Goddar: The 
plaintiff filed an objection against the attach- 
ment, 
attachment was removed. While the property 
was under attachment and in the custody of’ 
the Shahna (the temporary bailiff) of the 
Conrt, most ofthe attached crops disappeared. 
The Shahna was prosecuted and found. guilty 


under section 406, Indian Penal Code; and > 


sentenced to imprisonment. u The plaintiff ‘has 
instituted the present suit to recover a sum 
of Rs. 457-8, which is made up of two items, 


_ namely, Re. 417- 8-0 the value of the crops. 


whioh disappeared while under attachment, 
and Rs. 40 as damages .for the wrongful act 
of the defendant. The Court of first instance 
decreed the suit for’ Re. 40, that is, for the 
damages claimed by the plaintiffand dismissed 


_the suit for the value of the attached crops on 


the ground that the plaintiff had failed to 
prove that it was the defendant who removed 
them. On appeal by the plaintiff, the lower 


-appellate Oourt held that it was immaterial. 


Yk 
` 


His objection was allowed and the ` 


` aot. 


liable for the value of the crops or not, the 
ruling relied on by the Oourt below in 


the case of Goma Mahad Patel v, Gokul Dass 
Khamjs (1) is a direct authority for the 


view taken by the learned District Judge. 
The facts of that case are on all fours with 
those of thé case before me. On behalf of the 


` appellant I am referred to the Privy Council 


decision in the case of Krshori Mohan Ray 
yv. Harsukh Das(2),in which it was held that 
where the plaintiff’s property was wrongfully 
attached by -the defendant, the plaintiff 
was centitled to” recover from defen- 


dant the difference in the market-value of the 


goods at the time of the attachment and their 
price’ when they were sold. The concluding 
portion of the judgment is relied on in support 
of the contention, advanced on behalf of the 


‘appellant, that he can only be held liable for 


the natural and necessary consequence of his 
It may be’ conceded that the theft or 
disappearance ‘of the plaintiff's crops while “ 
under attachment was not in any sense the 
consequence of the wrongful attachment by 
the defendant. The fact remains that the 


4 plaintiff has suffered a loss for which he is 


‘entitled to compensation. His crops were 
wongfully attached by the defendant-appel- 
sie oo is entitled to get back his crops or 


B. 74, 
9) 10. 436; 17 L A. 17. 
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' their value, if the crops themselves are not 

available,” The plaintiff hada complete cause 


> of-action at the date of the.wrongful attach- 
~ ment and his right to the. relief he was 


INDIAN OASES, © 0 0o s 


entitled towas not impaired by subsequent. - 


occurrences for which he was responsible. 
In the case reported in the case of Ktssort 
Mohan Ray v. Harsukh Das (2) amd referr- 
ed to above, their Lordships of the Privy 
Council held that - the plainiiffs are en- 
titled to recover the value of the- property 
wrongfully attached as it stood.at the date of 

_- the defendant's unlawful act. The principle 
: to be deduced from that ruling is that the 
“ plaintiff i is entitled to. be. restored to the 

' status quoante the illegal act- of defendant. 
As to the ruling reported in Suljan Bibi v. 
Shuree-utoolah (8), quoted on behalf of the 
‘-appellant, it appears. that the “learned 
-.Jadges who decided it were largely 
- influenced by the English law on the sub- 
` ject as held in the case of Walker v. Olding 
(4). Their Lordships of the Privy Council 
held in Kishori Mohan . Ray v. Harsukh Das 
(2) that. the rule of law laid. down in 
` Walker v. Olding (4) does not apply to India. 
-This. being: the state of authority -on the 


~ 


question to be decided in this case, I prefer . 


‘to follow the decision- of the Bombay . High 
‘Court in Goma Mahad Patel y. Gokul „Das 
Khimgi(1), which is directly in point. I dismiss 
“the appeal with costs including i iu this Court 
fees on the higher scale. 


1 


apa dismissed. 
829. 


` (8) 3 B. L. R. 418; 12 W. R. 
(4) 1 H. 40. 621; 82 L. J. Bx. 142; 9 Jur. &. s.) 
L. T. 888; 11 W. R. 186. 


ng. 
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OALCUTTA HIGH COURT, 
Snoonp Crv Apparat No. 2186.07 1907. 
= June 1, 1910. _ 
-Present :-—Mr. Justice Holmwood and. 
Mr. Justice Sharf-ud-din. . 
GHANASHYAM MISSER— DEFENDANT 
APPELLANT 
© Versus 
Kumar KALANUND SINGH. AND ANOTHER—~ 
PLAINTIFFS — RESPONDENTS. 

Bengal Tenancy Act ( VIII of 1885), s. 50 ~Presump- 
tion—-Tenure— Amalgamation. 

No tenant cari, after amalgamation of his separate 
tenures, claim the presumption given by section 50 
‘of the Bengal Tenancy Act, if the holding is not 
shown to have been held in its San since the 
Permanent Pomiemene: 


` 
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Appeal from the decree of ‘the Special ` 
Judge of Purnesh, dated July 1, 1907, affirm- -- 
ing that of the Assistant Settlement ` Officer _ 


of that place, dated N ovember 29. 19086. 

` Dr. -Rash Behary, Ghosh and Babu ` 
Mohan Ganguly, forthe Appellant. - : 
` Babus Umakals Mukherjee and Sailendra 
Nath Palit, for the Respondents. f 


out of a judgment and deoree of the Special 
Judge on an urder by the Settlement Officer 
in a case under section 105 of the Bengal 
Tenancy Act. The case clearly raises a ques- 


tion of status and we, therefore, held at the . 
outset that a second appeal would lie. ae 
were numerous tenants against’ whom the -~ 


There 


plaintiff. sought for a determination of fair 
rentin the lower Courts. Thé defendant No. 19, 


[910 . - 


Lal ý 


J udgment.—This second appeal arises ` 


however, is the gole appellant before us. 


The first objection taken ‘before ‘ ng is that 


the lower appellate Court's judgment is not 


according to law, We are unable’ to see | 


this. He sets.out generally the points for 
decision end deals with” all the cases either 
in batches or separately. 


He deals with the . 


case of defendant No. 19 separately, though - 


not so fully as was done by the Settlement. 


Officer; but in a judgment of affirmance thia 


is not’ necessary. The learned Settlement’ . 
Officer has dealt with the’ case of each -. 


defendant or batoh of defendants separately. 
He finds that defendant No. 19 was a tenure- 


holder and not a ryot - but it is urged in 
| appeal that the documents on the record-show 


that the Buneli Raj has always treated the 


- defendant as a cultivating tenant. 


It appears that the defendant No. 19 was 
holding a jama at the rental of Rs. 72-7 in 


the year 1256 Fasls-1849, which contained ` 


an area of 541 bighas, 13 cottahs. After the 
year 1206 this tenure was divided into two 


jamas: of 466 bighas, 13 cottahs and 75 bighas, 


the former at Ra: 57-7, the latter at- Rs. 15; 
and these continued to be so held till 1809 
Fasli. Another jama was created as found as 


1 


, a fact by the lower Courts in 1284 consisting ` 


of 50 bighas, 3 cottahs at a rental of Rs. 5-2 
and we must take it as concluded that this 
jama was not in existence prior to that date. 


The learned Settlement Officer held’ and. 


his findings have been affirmed by the Special 
Judgethat these three jamas were consolidated 
into one in the year 1300 or 1301 and reliance 
is placed on thé testimony of defendant’s own 


witness No, 9, The Settlement Officer says: — 


-F e 1. @ 
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It bas been sought to: be proved that this waa” A not. to. have been held in its entirety 


no, amalgamation but the evidence on this 


` point is overwhelmingly ‘In favour of the 
‘plaintiff. The plaint and’ decree in the rent ` 
suit of 1894.95 i is relied on in this connection. 
In that plaint the ‘details of the three jotes-are | 
given and it is contended that the landlord ' 


was entitled to gue for the rent of these se- 
parate jotes in one suit. 


ed that this was done without the defendant's 
consent but the Settlement Officer points. out 


that -his conduct. negatives, this. He could. 


have. objected. to the amalgamation i in the two 
Civil Suits (or rather in the Civil Suit of 
1305) as well as, under section 103A, Bengal 


~. Tenancy Act, after the draft record-of-rights 


ta 


., Acts of Parliament, Ex 


was published and the Court below, therefore, - 


holds that there was an amalgamation and one 


. of the tenures constituting the tenure having 


been created since the Permanent Settlement. 
The tenant cannot -claim the presumption 
under section 50 (2), Bengal Tenancy Act. 
Reliance is‘placed on the case of Moula Buksh 
v. Jadoonath Sadoo'(1). That case is clearly 


-an anthority for the finding of the lower 


Courts. But it is ‘sought to bə- got over by 


an ingenious | argument that section -50 cl. ee 


(3) is purely redundant and cannot exclude 
a tenure from.the,benefit of clause (1). - 

. It may have been itiserted as Lord Herschell- 
has remarked is frequently done in English 
Majore Cantela.- To 
take away the presumption from renane kodera 
would amount to confiscation, 

- Bat the answer to this is that the vent of 
both ryoti-holdings and tenures can be en- 


- hanced under ol. (1) on the ground of an 


alteration i in the area of the tenure or- holding 
and clause (3) gives a. special, concession to 
ryots excepting from this rule such alterations 
as are made by the landlord and themselves 
by agreement either ‘by. wey of > mene up’ 
or amalgamation. 

There appears.to’ be no, reason wie this 
concession should: apply to tenure-holders when 
the law does not give it, and Coùch, O. J., was 


clearly of opinion that under the Tenanoy - 


Act of 1869 no tenants could after amal- 


- gamation | claim the -presumption which is 
now given by” section 50, ‘if the holding was 


C1) gi W.R. 267, 
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‘But in a later suit 
in 1305, the rent of the whole area was suéd. 
_ for without „any mention of the 3 jamas and. 
‘in the record- of-rights a single tenure at a. 
“jama of Rs. 77-9-0 ig recorded. ` It is object- 
_use of the words 


named Shosidhar 


fince the Permanent Settlement. The Bengal 
“Tenancy Act appears to incorporate this rule 
of law into section 50 and then proceeds 
- to make a special exception in favour of ryoty. 

But there are two other questions raised 
in this appeal one, as we have already indi- 


‘cated, as to the omission of the lower Oourts 


to ‘consider ` certain documentary evidence 
as showing that there were really ryote-hold- 
ings, the other as to the effect of section 188, 
"Bengal Tenancy Act, on the plaintiff’s suit. 
As to the first point, we think that the 
 oultivating tenants ” in 
the documents cannot help the defendant. 
The lower appellate Court-clearly finds that 
in his? case a portion of holding was cultivated 


"by Kolaito, that is, cultivating tenants and 


of late years a single amanat receipt has 


“been accepted and we cannot go behind the 


findings of fact of the lower Oourts on this 
point. “As regards section 188, for the 
‘purposes of that section & ticondar § ip @ land- 
lord or in any case-the agent of the landlord 


authorized to act in the landlord’s interests. 


The plaintiffs are-proprietors of 8 annas of 
the estate: and lease-holders of the other 8 
annas from their own cousins and co-sharers. 

There can be doubt as to their right to sue 
for a fair rent. 

Finally we find that the presumption 
raised by .the record-of-rights ia in no way 
-rebutted. The receipts produced are granted 
by a mortgagee and by an unknown person, 
Choudhry Mustagir. 
Their statements have little or no evidentiary 
value against the plaintiff. The Settlement 
“Officer. went out years after the date of these 
receipts and found the tenure being cultivated 
- by numerous tenants-of the defendant. 

The appeal, therefore, fails on all these 
grounee and must be dismissed with coats. 

Appeal dismissed. 
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: BASANTA KUMAR ROY V. SRORETARY OF STATE FOR INDIA IN  OOURCTL. 


CALCUTTA HIGH COURT. 
Privy Counc Avprioation NO, 23 oF 1909. 
June 8, 1910. . 
Present: —Sir Lawrenca Jenkins, KT., Ohief - 
Justice, and Mr. Justice Doss. 
Kumar BASANTA KUMAR ROY AND 
OTAERS-—PLAINTIPPS— PETITIONERS 
TO ENGLAND 
SECRETARY or STATE ror INDIA IN 
-© COUNOLL—PRINOIPAL DEFENDANT ——. 
Opposite Party. 

` Civil Procedure Code (Act V of 1908), s. 110-—Privy 
< Counctl, appeal to—Value of subject-matier—Value as 
. lard in plasat and adopted by defendant in Ins appeal 
to High Cowrt—Mesne profits, whether to be taken into 
` account, 

For the purpose of an appeal to the Bey Connoil, 
the value of the property must be taken to be that 
laid in the plaint and adopted bythe defendant for the 
purpose of his appeal to the High Ooart. 


Kristo Indra Saba v. Huromonee Dassee, 1 I. A. 84, - 


followed 

Lekhraj Roy v. Kanhya Singh, PEA 317 ; 18 W. R. 
, : 494, and Hart Mohan v. Surendra Narain, 81 0. 301, 
i referred to. 


Fature mesne profita should be taken into account. 


and can be legitimately regarded as part of the sub- 
ject-matter of the suit. 

Grish Onunder Lahiri v. Shoshi Shikhareewar Roy, 
27 O. 951 at 967; 27 I. A; 10; 4 0. W. N. 681, referred 
to. 


Application for leave to appeal to His 
Majesty in Council from the decree of a 


: Divisional Bench of the High Court; (Chitty . 


and Carnduff, JJ.), dated July 12, 190v, 
` passed in Regular Appeal No. 373* of 1906. 

Mr. B. Qhatravarti, Babus Brojo Lal 
Ohakarvarti and Sarat Kumar Mittra, for: the 
Petitioners. 

Dr. Rash Behary Ghosh, . Babus Boido Nath 
Dutt and Man Mohan Dutt, for the Opposite 
Party. 

Judgment.—tThis is an | application 
for leave to appealto His Majesty in Council 
from a decree of the High Court. As the 
decree appealed from did not affirm the de- 
cision of the Court immediately below, all 
that has tobe shown 1i5- that the amount or 
value of the subject-matter of the suit in the 
Court of first instance was Rs. 10,000 or up- 
wards, and that the amvuunt or value of the 
subject-matter in dispute on appeal to His 
Majesty in Council is of the same sum or 
upwards. In support of their contention to 
_ this effect, the petitioners have filed in support 
of their petition an affidavit in which it is 


said | ‘that atthe time of the suit the lard’ 


~ *See 3 Ind. Oas, 15; 14 C. W. Ni 817; 11 CL. J. 373, 


in 


was valued at Rs. 15 per’ bigha and mesne 


“ profits were claimed at the rate of Re. 1 per 


bigha per year; that according to the ‘said cal-- 


` culation the value of the claim amounted to 


-Rs. 10,764 at the time of the decision of the, 


_ appeal by the High Court as will appear from — 


the. statement given below; that in these 
circumstances the olaim involved in the 
decree of the High Court was upwards of 
Rs. 10,000 in value.” 
Then there is given a statement of valne 
which is summarised as follows:— 





mM Rs. A. 
Value of land as laid inthe . `. ° 
plaint A 6,156 9- 
- Mesne profits with .interest - 
down to the date of the High 
Court decree 4,607 9 
10,764 2. . 


If this N be correct, then the re- . 
quired value is shown but the respondents 
contest its correctness, both as to the value of 
the land and as tothe rate at which mesne , 
profits are claimed. It is further objected 
that future mesne profits cannot be taken 
into account. Bo, far as the affidavits go, 


. they are far from convincing on, either side, 


but it is contended on behalf of the applicants - 
that the respondents cannot contest the value ` 
assigned by the appellants for the following 
reason:— i 
The value of the land as laid in the. gah 


was Rs. 6,156-9. The Court of first instance - 


passéd E against the defendants, the. 
present respondents, who thereupon ‘appealed, . 
treating the value of the land for, the .pur- , 
poses of the appeal as Rs. 6,156- 9: hence it 
ig said, this valuation cannot now be ques- 
tioned. This view is supported by the deci- 
sion in Kristo Indro Saha v. Huromonee Dassee 
0), whore in circumstances ‘closely resembl- 
ing the present, this High Court had_re- . 
jected the application for leave ,to appeal _, 
onthe ground of -value. Application was, 
thereupon, made direct to the Privy „Council 7 
and leave io appeal. was granted. Their . 
Lordships, after pointing ont that the de- 
fendant had obtained the benefit of an appeal 
to the High Court upon the facts by. adopt- 
ing the plaintiff’s valuation, remarked: “She 
cannot afterwards come here and object to 
that valuation. The Judge ought to have 


EA more P to theacts of the parties.. 
Di ‘ i 
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ai 
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and not to have rejected the ‘application on profits—<GQrish Uhunder Lahiri v. Nhoshi Shi- 
the: ground of value.’ khareswar Roy (4). The claim of Re. l per 

Tt is true that in other cases if has een ‘bigha, for. the reasons I have indicated in 
held that'a valuation made in conformity ‘reference to the valuation of the land, ought 
with the Stamp Law did not prevent a party ‘not to be.rejected as unreasonably high for 
from obtaining. leave to appeal where the ‘the purpose of estimating the valae of the 
real value did not fall short of the appeal- suit. Itis not suggested that the amount or 
able smonnt,. and i in Lekhraj Roy v. Kanhya value of the matter in dispute on appeal to 
Singh (2), ib was so'decided. Bat this in- His Majesty in ‘Council does not exceed 
volves no conflict of ‘opinion: indeed it may Rs..10,000. 


be pointed out that in both the cases, I have - Therefore, the conditions as to value are 
mentioned, the judgment was delivered by satisfied and the certificate should be granted. 
Sir James Colville and the members of the Application allowed. 


Board were the same. And the distinction (4) 27. 0, 95l at p 967; 271. A. 10;4 O. W. N. €31. 
is obvious, for in the earlier case the'en- A = 
deavour was to lower the valae of the subject- 


| matter and this: was made by one who had .. ALLAHABAD HIGH COURT. 


adopted it for the purpose of the previous | Secono Civin Appaan No. 1111 ov 1909. 
appeal preferred “by him so that the principle - - June 7,1910. 

_ thata party cannot approbate or reprobate -© “Present:—Sir John Stanley, Kr., 
governed. In. the other cases, ‘which are ~ Chief Justice, and Mr. Justice Griffin. 
collected in Hari Mohan v. Surendra Narain | MADHO RAM-——DE¥ENDANT— 
(3), the endeavonr was to raise the value and l _.. APPELLANT 
this wag made in circumstances where that LOTSUus 
principle could not be‘ invoked. -{, therefore, DURGA PRASHAD-—PLamntirr— 
hold that we must take the value of the pro- ” RESPONDENT. 


perty as that lsid'in the plaint and adopted Negotiable Instruments Act (XXVI of 1381), 2. 98— 


— di— Not h 
“by the respondents for the purposes of the |, TUN bg önour — Damage for want of 


appeal to this Court. Where an intermediate endorser sues the earlier 
Then it ia said that future mesne `profits-> endorsers and drawers for the recovery of money 


should not-be taken into account and that | das ono eee aaa alah thet tho defendants 
the rate at which they are calculated 1 18 600 gould not suffer damage from want of such notice. 
high. Bat what we have to ascertain is > Moh Lal v. Mots Lal, 6 A.-78, followed. 

“the amount or value of the subject-matter Second.appeal from tho decision of the 
of the suit in the Court of first instance, be and Judge of Small ‘Cause Court, Cawnpore, dated 
seeing that under the Oods of Civil, Procedure the llth of August, 1909. 

1882, the Court could provide in the decree > ` Mr. “Durga Oharan Banerjee, for the Appel- 
for the payment of mésne profits: in respect lant. 
of the property from the institution of the . Mr. Damodar Das, for the Respondent. 
suit until the delivery of possession or until Judgment.—tThis appeal arises out 
the expiration of 3 years from the date of the ` of a snit brought by intermediate endorsers 
‘ decree with interest, such mesne profits and ofa hundi against earlier endorsers and the 
interest can, l-think, be legitimately regarded drawers of the hundi to recover the amount 
as part of the subject-matter of the suit. -paid by them to the holder of the hundi. 
- The objection to the rate at which mesne The Court of first instance dismissed the 
profits’ were allowed was limited to the Re. 1 plaintiff’s claim finding that the kundi was 
per bigha and not to the rate at which interest not presented for payment within a reason- 
was calculated. No exception was taken to` able time and that notice of its dishonour wab 
the" inclusion of this interest or its rate 80 - notgiven. It also held, in accordance with 
that I wilk not refer to it beyond remarking the ‘roling in Moti Lal v. Moti Lal-(1), that 
that section 211 of the Civil P rocedure Code,~- in a case of the kind the onus lies upon the 
1882, imports into ‘the expression “mesne. plaintiffs to prove that the defendants could 
profits” the addition of interest on those not suffer damage by reason of want of notice 
(2) L'I. A. 8175) 18 W.R: da `: and that being so,’ the want of netice of ‘dis- ’ 
(8) 810.301, * (1) 64.78, 


+ a “ R 


: 4 
a 5 e x 
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_ - view of the law weare unable to concur. 


ad a 


194 


“reason of want’ of notice of ‘dishdnour. 
other words, whether notice of dishonour in: 


_ notice. 
* want of notice of dishonour, ib'lies upon ‘him 


TULSHA V, MATHURAPU BI. 


honour was excused. “It pointed ont thaf in 
this case the “plaintiffs did not venture to 
allege, much less prove, that the defendants 
could not suffer damage by. reason of the 
want of notice. 
- Upon appeal all other questions appear to 
have been abandoned except, the question .as 
to whether the defendants ‘suffered loss by 


this case wasexcused. Section 98 of the Nego- 


tiable Instruments Actprovides that no notice . 


of dishonour is necessary when the party 
charged could not suffer damage for want of 
If-the plaintiff seeks to exeuse the 


to establish that the party charged could not 
_suffer damage for wantof such notice. This 
was so held in Afot: Lal v. Moti Lal (1), 
which we have quoted above. The learned 
Judge of the Small Cause Court, however, 
shifted the onus of proof in this case upon 
the defendants. -Åe says in. his. judgment: 

“Te was for the defendant .to prove -the 
damage” and that “it- was necessary to see 
whether they had proved it’ Then he 
finds that the defendants had failed to prove 
-loss by reason that the notice of dishonour 
-had not been givenand the plaintiffs were, 
- therefore, entitled to their money. In this 
It 
was forthe plaintiffs, as we havesaid, to show 


_ that by reason of the want of notice of dis- 


honour the defendants could not sufferdamage. 
The decision of the Court of first ‘Instance 
appears to us to be correct upon the findings, 
‘and we avcordingly allow this appeal, set 
aside the decree of the lower appellate Court 
and restore the decree of the Court of first 
instauce with costs in all Courts including fees 
in this Court on the 


, objections are disallowed. 


T Appeal allowed. 





ALLAHABAD HIGH COURT. 
‘Seconp Civit APPEAL No. 1114 or 1909, 
June 4, 1910. ` 
a Present: -—Sir John Stadler. Kr., Chief 
Justice and Mr. Justice. Griffin. i 
Musammat TULSHA—Ptaintirr— 
APPELLANT 
. versus , 


- MATHURAPURI AND ANOTHER— 7 


- DeranDaANTs—R&SPONDENTS. 
, Will—Consiruction. 
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Where a given subject is devised and there are 
found two species. of property, the one precisely 
corresponding to the description in the devise and 
the other not cumpletely answering thereto, the latter, 
will be excluded. 


Second appeal from the ication of the. 


Additional Judge of Mainpuri, dated. the 9th 
of August 1909. 
Mr. Gobind Prashad, for the Appellant, 


The Hon’ble Mr. Sunder “Lal, for the Re~- 


spondents. 

Judement.—we are of opinion that 
the construction put upon the Will of 
Chhotepuri by the learned District Judge is 
correct. “By his Will the testator gave to 


the. appellant , 8 biswas, 13 bsswansts, 1-7 « 
_nanawanal, 145 anwansis of zamindari property : 


comprised in certain paitis inthe village of 
Hariha, the numbersof which are stated inthe 
plaint. 
in the separate possession of the testator. 
In addition to the - property so described, the 
testator was entitled. to property in other 
villages and ‘also to shamlat paths in the 
village of Hariha. These shamlat patitis 


` in the khewats have numbers assigned to’ 


< These pattis are described as being 


them, different and distinct from the numbera-. 


of the pots specifically given to the appel- 
The patits given by the testator by 
his” Will are asli ‘pattts and they alone 
are assessed to revenue. 
patira are owned in shares by proprie- 
tors of aslt pattie in common;,and are not 
assessed to revenue. The Oourt.of first ini 
stance held that under the bequest in the Will 


-the testator’s interest in tha shamlat pattis, 
which belonged to him, passed, to the donee.- 


But upon appeal the learned District Judge 
reversed this decision and held, in view of 
the specific and ‘clear Jan saha of the, Will, 
that only the ‘aslt pattis, described therein, 
passed to the appellant. 

We have carefully considered the puna 
of the Will and there is nothing to lead us to 


the shamlat- patits in- which’ he was a co- 
sharer with others. -The asli patits, described 
therein, are given in specific terms and there 
are no general words such as ‘with. the 


intended to dispose of his shares in the 
shamlat patits or any land outside - the- asli 
pattis. 


4 ~ > 


lt is a well-settled canon of con-, 
. Struction that wherea given subject i is devis- 
. ed ee there are found two species of.. “pro-- 


The 'shamlat. 


_ think that the testator intended to dispose of . 


- 


_appurtenances” or~ lands appertaining there- ` 
, to” to justify us in holding that the testator’ 


+ 


v 


- 


~ 


“ with costs including i in 1 this Court fees_on the ` 


Vou vil | 


-pattie -is excluded. ` 
` arises in favour of testacy, has no application 
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perty, the one precisely corresponding to w 


description inthe devise and the: other- not. 
completely answering thereto, the latter will 
be excluded. Here'the asli paitis precisely 
correspond with the- description in.the gift 
and the shamlat patitis in no way answer to 
that description anda portion in the shamlat 
The presumption, which 


in this- case, becatse the testator had pro- 
‘perty in other ‘villages, and as to that pro- 


paty, he certainly intended to die. intestate, 


“ag ‘there is no reference: in his Will to any 
property: whatsoever save and exvept the ash. 
patizs- in the village of Hariha. | 

Yor these reasons, . we dismiss the appeal 


- higher seale. A 
$ ; Appeal dunia: 
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_ BeoonD Omi Appzat No. 1053 or 1909. 
, June 8, 1910.. 
Ps sii. me John Stanley, Kr, ’ Chief 
. Justice and Mr. Justice Griffin. < 
: Musammal PARBATI—DEFENDANT— = 
. APPELLANT: |. ; 
4 versus” 
- MAHARAJ. SINGH AND aANOTHER— ` 
PLAINTIFFS — RESPONDENTS. 


kanal 


the members remaing jornt-—Reumion— Proof— 
Pleadings—Second Appeal. +.” 

There is no presumption that when one co-parcener 
of a Hindu joint family separates from’ the others, 
the latter remain united, - 


. Where it is necessar y, in order to ascertain the- 


share of an outgoing co-parcener,to fix the shares which 


‘the others would be entitled to, the separation of one’ 
_ might» ‘be said to be the virtual reparation of all, and. 


‘on agreement amongst the remaining co-parceners‘to 
‘remain united or” to 


| any other fact. 


t 
t 


n the lower appellate Court. 
T Second . 


The appellant in aise appeal cannot be allowed 
-to rely upon the grounds of appeal abandoned before 


appeal ‘from the 
ithe District Jadge of Farrukhabad, _dated 
| 13th- June. 1909. 

< Mri Surendro Nath Sen; for the Appellant. 

The Hon'ble Mr. Sunder Lel(with him Mr. 
ae Prashad Ghose), for the Respondents. 

Judg ment.—This appeal appears to 
‘ns tobe concluded by a finding of- fact of the 
lower appellate Court that Baldeo Prasad and | 
Prem PERR along with a bri 


= = 
j 
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reunite, must be proved like - 


decisian “of : 


~ 
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| 795 
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_formed a joint- Hinda family. This finding 


is based upon ample evidence and behind it 
we cannot go in second appeal. Ibis contend- 


-ed before us that the learned -District_ Judge 


misapprehended the law and disregarded 
the decision of their Lordships of the Privy 
Council in thecase of Bala Buz v. Rukhmabat 
Ganga Prasad, Darga Prasad and 
Pyari Lal, being the three sons of one Manni 
Prasad, formed a joint Hindu family. About 
20 years ago,Durga Prasad separated from his 
brothers but the evidence shows that after this 
separation the two brothers Ganga Prasad and 
Pyari Lal remained joint; and that after them 
their. sons, namely, Maharaj Singh, Baldeo 
Prasad and Prem Narain, remained joint. 
In the case which we have cited their Lord- 
ships of the Privy Council lay down the rule 


< that there is no presumption that when ong 


co-parcener separates from the others that 
the latter remain united; that where it is 
necessary in order to ascertain the shareof the 
out-going co-parcener to fix the share which 


_ the others are or would be entitled to, the 


separation of one may. be said to be the virtual 
separation of all, and that an agreement 
amongst the remaining co-parceners to remain 
united, or io reunite, must be proved like 
any other fact. In this case, it has been prov- 
ed to the satisfaction of the Courts below that 
after the separation of/Darga Prasad, the other 


So ` members of the family agreed to remain re- 
‘Hindu Law-s7-Par titjon—-Presumption as to “some of . 


united. ‘This is the only- question-which was 
pressed in appeal before the lower appellate 
The learned Vakil for the appellent 
seeks to rely upon sevéral grounds of appeal, 


‘which were abandoned before that Court. 


He cannot be allowed to do 80. We dismiss 
the appeal with costs including fees in this 
Court on the higher scale. 


i Appeal dismissed. 
(1) 800 725; 80 I. A. 180;7C W.N 642:5 Bom. 
‘L. R. 462. 
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“ALLAHABAD HIGH COURT. 
SeooND Cryin Appgau No. 625 or 1909. 
> - Jane 4, 1910. 

Pane —Sir John Stanley, Kr., Ohief 
Justice and Mr. Justice Griffin. 
SALAMAT- UL-LAH—Pratrirr— 
APPRLLANT 

"  DETSUS 
_ PARTAB SINGH AND OTHERS—— DEFENDANTS 
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' gage--Sale of MEN irna of Property „Act 

(IF of 1882), ss. 58 (d),-67. 

A usufructuary mortgage contained 8 provision 
that after the expiry of a certan term (fixed in the 
deed) the mortgagee should have power to institute 
4 suit and realize the money by public or private 
sale of the property mentioned in the document and 
of other movable and immovable property belonging 
to the mortgagors: 

Held, that the mortgage. was not „purely & usufruo-, 
tuary mortgage as defined in section 58 (d) of the 
Transfer of Property Act, 1882, and that by virtue of 
the provisions contained in the deed the mort 
coùld -obtain a deoree for sale of the mortgaged 


property. 
~- Second appeal from the decision of the Sub- 
- ordinate Judge of Bareilly, dated the 6th of 

' May 1909. 

Mr Shafi-uz-saman, for the Appellant. 

Mr. Benode Behari, {or the Respondents. : 

 Jsudgment.—tThis appeal arises ont 

of a suit for sale on a mortgage. -The Courts 
below have given the plaintiff a simple money 
deeree, holding that the mortgage suéd upon 
“wasa usufructuary mortgage and that: there- 
fore; by reason of the provisions of section 67 
~ of the Transfer of Property Act, plaintiff 
could- not obtain a decrée for sale of the pro- 
perty. 

The plaintiff comes here in second appeal 
and it is, contended that the Courts below 
- have wrongly interpreted the mortgage-deed 
in suit and that: upon a true construction 
of that document he was entitled to a decree > 
for sale of the mortgaged property. ` | 

The mortgage was fora term of five-years, 
during which time the mortgagees were to re- 
main in possession and receive the profits of 
the property in lieu of interest. Themortgage 
was tobe-redeemed after the expiry of the 
term. Then follows 14 provision to the 
following effect: © After the expiry of theterm,: 
the mortgagee shall have power to iata 


a suitand realise the money by public or. 


private sale of the property mentioned in this 
document and of other-movable and immoy- 


able property belonging to the mortgagors.' 


The presence of a provision of this nature in 
the document in suit clearly takes the mort- 
gage, out of the category of usufructuary , 
mortgages, pure' and simple; as defined in, 
section 58 (d) of the Transfer of “Property ` 
“Ach.” The provision that the mortgagee shall 
have power to institute a sait and recover 


his money by public or private sale of the - 


property, set out in the mortgage-deed, is-an 


“+ integral portion of the contract entered into _ 
_ between the parties and should,inouropinion, ~ 


` 
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-þe given effect to. The terms of,the mort- 


gage clearly shows- thatit was not in the 
contemplation of the parties’ that the mort- 
gwage-money should be realised ‘out of the 
rents and profits of- the’ property. It was 


thé intention of the parties. that the mort: . 


gage-money should be re-paid after the ex- - 


piry ofthe five years. The provision set 
ont above differentiates. this case from those 
quoted on behalf of the respondents in this 
appeal. We allow ‘the appeal, and modify 


the decree of the Court below and direct - that -- 


a decree be passed for the sale of the mort- 


gaged property against all the defendants re- ` 


spondent Nos. 1 to 18 (2nd and 4th party 
defendants and subsequent mortgagees); and 
further direct that the said defendants Nos. 


l to 13 do pay .to the^ plaintif the sum -of - 


Rs. 300 together with the costs incurred by 
the plaintiff in all -Courts within six months 
from this date-and that if they fail to pay 
the said amount within the aforesaid period, 
the zemindart rights and interests of defend- 


ants Nos. ‘L to 5 (first party mortgagors) ora `: 


sufficient part thereof in Mahal-Baijni, Monza 


- Jonahi, Perganah Mirganj, District Bareilly, 
150, portion ‘of | 


be sold‘in satisfaction of Rs. 
the said decretal amount, and proportionate 
costa, and also the samrndari rights and 
interests of defendants Nos. 6 to 8 (fourth 
party mortgagors) or a sufficient part thereof 
in Mahal Baijni. Beka Singh, Mouza Jonahi 
Parganth Mirganj, District Bareilly, 
be sold in satisfaction of Rs. 150, the 


remaining portion of the decretal amount < 


and proportionate costs, the sale proceeds to 
be duly applied towards the satisfaction of 
the plaintiff's decree; and that the balance, if 


any, be paid to the defendants mortgagors,” 


second and fourth parties, respectively entitl- i 


ed to. receive the same. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
Civit Rous No. 1004 or 1910, 
May 26, 1910. 
Present:—Mr. J nakida Mookerjee and . 
Mr, Justice Carnduff: _ 
- MOFIZ SHEIK H—Derespanr— 
PETITIONER 
° Versus 
RASIK LAL GHOSH AND oragrs— 


PLAINTIFe8-—Oppusit# Party, 
Trees, right to cut and appropriate a trees grown 


a 


AJ 


“~ 
1 


e 
t 


Vol. vil | 


. MOFIZ SHEIKH v. RASIK LAL GHOSH, 
by tenant of holding when tenancy was created before 
Transfer of Property Act—Bengal Tenancy Act (VIL of 
| 1885), s. 23—Transfer of Property Act (IF of 1892), ss. 

2, 108 cl. (h). ` 

A tenant, of homestead land fas the right to cut 
and, appropriate fruit trees grown by him or his 
predecessora-in-interest on the holding, when it is 
established that the tenancy was created before the 
Transfer-of Property Act came into operation. 

Rule against the decree of the Munsif of 
Jessore, exercising the powers’ of a Small Cause 
Court Judge, dated December 21, 1909. 

Dr.. Abdulla Al-Mamun Sarawarthy, and 
Moulvi Nuriud-din Ahmed, for the ‘Petitioner. 

Babu Debendra Ohandra Mallik, for the 
Opposite Party. 


Judgment. — The substantial question ` 
of law, which ealls for decision in this Rule, 


` relates to the right of atenant of homestead 
land to cut and appropriate fruit trees grown 
by him or his predecessors-in-interest on the 
holding, when it.is established that the 
tenancy was created before the -Transfer of 
Property Act, 1882, came into operation. The 
plaintiffs opposite party commenced this ac- 
tion for recovery of damages on the allega- 


tion that the defendant petitioner had cut’ 


and appropriated one jack tree which stood 
on his holding. The defendant resisted the 


claim, mer alic, on the ground that the tree - 
had .been planted - by his grandfather after’ 


the commencement of the tenancy, and that 


he was consequently entitled to cut ard.. 


appropriate- it. The learned Judge of the 
Court of Small Causes did not come to any 
finding upon this point, but decreed the suit 


on the ground that as the defendant was 


not a cultivator, section 28 of the Bengal 
Tenancy Act, 1835,' was inapplicable and 
' “eonsequently the tenant was not entitled to 
cut and appropriate the tree in the absence 
of any evidence to establish a contractual or a 
customary right to that effect. 
been invited by the defendant to set aside 
this judgment on the ground that, .as the 
tree was planted by the tenant aad the 
holding was of a non-agricultural character, 
he was entitled to cnt and appropriate the 
same. 


It may be stated at the ontset that the. 


av leu as to the origin of the tenancy and 


the time when the tree was planted is entire- 


ly one sided, and is suficient- to establish 
the allegations of the defendant that the 
holding was created long ‘before the Transfer 
of Property Act came.into forog, that it was 
. neither oasis nor kortipuli pra, and 


a Wi 
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that some ancestor of the defendant planted 
the tree. Section 23 of the Bengal Tenancy 
Act has, therefore, obviously no application. 
Under tees circumstances, it has been con- 
tended before us on behalf of the tenant, 
that under section 108, clause (A), of the 


Transfer of Property Act, he is entitled to” 


cut and appropriate the tree. This position 
has been controverted, on behalf of the land- 
lord, on the ground that, by reason of the 
provision of section 2 of the Transfer of 
Property Act, the Rule laid down in section 
108, clause (h), is inapplicable: gnd it has 
farther been argtied that, as no statutory 
provisions govern the matter, the property 
in the tree ought to be doomed to have vest- 
ed in the landlord on the ‚principle that 
what is permanently attached to the earth 
becomes part of the svil and passes with it. 
In this connection, reference has been made 
to the rule on the subject recognized under 
the common law of England. Before we 
examine the validity of these arguments, it 
is desirable to consider for a moment what 
law is applicable to the matter now before us. 

In the first place, it is clear that the pro- 
visions of the Bengal Tenancy Act have no 


application, because, as found by the Judge 


in the QOourt below, the tenancy is neither 
agricultural nor horticultural. No useful 
purpose, therefore, would be served by an 
examination of the provisions of section 23 of 
that Act, or of the judicial decision in which 
that section has been interpreted; nor is it 
necessary to review the earlier cases, which 
refer directly or indirectly to the principles 
of law applicable to agricultural tenancies 
before the Bengal Tenancy Act came into 
force. It is also clear that the Rule laid 
down in section 108, clause (A), of the Trans- 
fer of Property Act, has no application, be- 
cause section 2 expressly provides that no- 
thing contained in the Act shall be deemed 
to affect any right or liability arising out of 
a legal relation constituted before the Act 
came into force, or any relief in respect of 
any such right or liability. No doubt, it is 
conceivable, that provisions of the Act, which 
are consistent with the rule of justice, 
equity and good conscience, may be applied to 
cases where the legal relation was created 
before the Act came into ‘force. Parameshrt v. 
Vittappa(1). But such application is sustain- 


ed, not on the ground that the provisions of 
(1) 12 M-L. J, 189; 26 M. 167, 
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ie Act directly -govern the matter, but 
rather on the-principle that in the absence 
„of any statutory. or judicial rule applicable to ` 


the subject, ‘the rules ‘recognized by the Act, 
may be applied as based on equitable grounds. 
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for ihom- [ Wetharetl v. ` Howells (x), |. These 
.CA8ER are based on the principle- that what- : 
‘ever is affixed to the soil becomes, 1 in contem- 


pation of law, a part of it, and is subject to. 
. the samé right of property as.the soil itself. _~ 


“ In view, therefore, of the provisions of sec- s- The maxim, quicquid’ plantatur solo solo cedit, 


.. tion `of the Transfer of Property Act, which 
excludes the operation of section 108, clause; 
(A), and in view of the nature ofthe holding, 
“which excludes ‘the opération of section 23 - 
of the Bengal “Tenancy Act, we are left with- 


is, as Broom pointa out (Legal Maxims 305), 

one- of-great antiquity, and has been treated _ 
as a part of the law of. England from very 
early times. ‘This is clear from a significant: - 
passage “in ‘Bracton (edited by Sir Travers 


= : 


out -apy- statutory. provision which directly Twiss, Volume 1 page “79; Book 2, Ch. 2 
` governs the matter. The-“landlord, has, 8. 6): “whatever is planted, sown or built in, 


thereforé, contended that the rules of English’ ‘belongs to -the soil, if root it has struck. n 


llaw on the abject should be adopted and “The same reason is assigned by Britton and 


applied: as based upon “grounds of justice; 
‘ equity and good ‘conscience. ‘In answer ‘to 
- this contention, it Has ‘been argued by the 
tenant that the- principles recognized by the. 
English law are based upon a technical law. - 
of fixtures, and ought no to-be extended to 
this country, inasmuch as the law of fixtures 
does not find'a place in the common law of., 
” India, l 
-It cannot_be disputed- ihat, ae the law ` 
“of ‘England, the property in-trees is vested 
in the owner of the inheritance of ‘the land. 
“upon which they grow, on the principle that 
‘the property in.trees or of that which is 


Fleta forthe position that, if trees are planted - 


or seeds sown in the land -of another, the — 


owner of the soil becomes owner also of the 
tree, the plant or the seed, as soon asit, 
has taken root { Britton, Book: I), Ch. 2, 
S: 6; Ch: 12,-:S8, - 2, -Edition Nichola 
Volume I pp. 217, . 288: Fléta, Book. a 
‘Ch. 2, S. 12,-pp. 176- 177; 220]. 


r 


~ 


may be conceded, therefore, that ander oe 7 


law of England, a iree; planted by the tenant : 
on his holding, cannot ordinarily be removed 
by him on the ground that the’ property in- 
the tree.is vested in the owner of the soil. 
The question, therefore, arises,; how far this 


likely to ' become timber, is in-the landlord - ‘doctrine, based upon’ a law of fixtures, was 


sh Berriman v. Peacock (2) 1. ‘On this ground, it applicable to this country before the Transfer © 


has been ruled thata farmer, who raises young 
frait trees on the-demised land for, filling up 
-~ the orchards, is not entitled to sell them ; but `, 
“it is otherwise of. a nurseryman bj’ tous 
“who may, if he, bas planted fruit trees in. 
.. the way of his trade, remove them,~if:not of’ 
larger growth than could be dealt with in his 
trade-—Fenton'v. Robart (3), Wyndham v, Way 
(4), and Wardall v. Usher (5). Similarly, it 
has been ruled that a tenant, not being a. 
_ gardener, cannot remove “a border of box . 


of Property Act came’ into operation. We 


‘have been -invited by the learned- Vakil for - 


‘the landlord to-hold that the principld is one 
“based on justice, equity and good conscience, | 
ahd consequently applicable to- this country. 
“We are unable to adopt. this- 


taken the land, is bound, upon the termina- 
‘tion of his tenancy, to jantan the land’ to 
“his landlord in the same’ condition in which 
‘he took it, but it is difficult to appreciate 


conten- . 
tion as'well-founded. The tenant, who has . 


lad 


c 


ya 


` planted on the demised prémises by himself "Pon what intelligible principle he may be — 
unless by ‘special agreement with his ` land- ° compelled to leave on-the land trees . grown 
lord—Hmpson v. Sodem (6), and Jonk y. and structures erected . by him for his own 
Gething (7). Actenant ofa garden may not benefits It mustfarther be remembered that 
-~ also plough up and’destroy the strawberry the tendency under English law has been to 
4 oer. although he paid the preceding tenant. . restrict rather than to enlarge the scope and | 
* (2) (1882) 9 Bi in. 384; 35 R. R 568; 2M. & Soott - operation of the law:of fixtures, and various 
524: 2 L. J.O P.2 exceptions have been allowed in. favour of 
4 Er 2 na B8; 8 R. R. 376; A Bep. 83, - trade: fixtures and agricultural fixtures | Bain. 


1812) 4 Taunt- 316; 18 B. R607. 
| (1841) 8 Scott-N. R. 508; 60 R. R. 646; 10 Tis. JA ae Re ees is inion ~~ _Notes ' 


. -0.-P. 816, 5-Jur. 802. (9) TA: O. 762 rt p. 772, 
(1838) 4 B Ad. 656; 88 R. R. 847; 1 N, & M720., 10) (88661) 2 Ch. 388; 70 L. J. h 6 ` 
BGS $H. Wa PA j ah 84. 4 
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to Elwes v. Maw (11)]; while in the pie 


can Courts, when -an attempl.was mide to 


apply in its entirety the: doctrine that what-. 


ever is onc3 aunexed to` the freehold becomes 
part ai it, and cannot afterwards bs ramoved 
except by him who is ‘entitled to the inherib-. 
anoe, Mr. Justice Story; in delivering the 
unanimous jadgment of the Supreme Court : 
of the United States; declined to give -effect. 


to the contention on the ground that the law . 


of fixtufes was not suited, in its unqualified . 
form, to the circumstinces of the country. 
| Van Ness v. Pacard (12)]. Under such cir- 


‘cumstances, it would: obviously .be inappro- 


priate to extend the doctrine -of fixtures to 


-this country as based on equitable grounds. 


This position is fortified when we remembar . 
that neither the Hinda law nor the Mubama- 
dan law recognized any law of fixtures, as 
was pointed out by Sir Barnes Peacock, 0.J., 

in the case of In re -‘Thakoor ~ Ohunder Pasa. 
manick (13). 4 aie 

If. we look to the ancient Hinda law, wa 
find the following texts in the Institutes of - 
Narada (Ch. VI, Verses 20, 21, Sacred Books 
of the East, Volame 33, page 143): 

(20) If a man has built a ae on the. 
ground ofa ‘stranger and lives in it, paying. . 
rent for it, ho may take with him, when he 
leaves the house, the ! thatch, ‘the.timber, the 


; bricks and other building materials. - 


(21) Bat if he has been residing on the. 
ground of a stranger without paying rent and 
against that man’s wish, he shall, by no 
means, take with-him on leaving it the 
thatch and timber. i - 


These texts “are. quoted as authoritative 


; by Jagannath in his Digest of Hindu Law 
(tr. Colebrooke,: Book ILI, Ch. 2, para. 99, 


Volume LI, page 398), who WA eather 
text of- Narada. which ,explains-the reason for ` 
the. rule: “The grass, wood and bricks, 


which are thus removed, belong to him who 
‘ leaves the ground, provided ~he paid rent for *-ancestors. |. 


the spot, and not otherwise.” 
“When we turn to the Muhammadan Law, 
we` find the following passage in the Hidayah: ` 


“TE: a: person hire unoccupied land for the 


purpose of building or planting, it 18 lewfal; 


." Rince these are purposes to'which land isb 
- Applied. Afterwards, ‘however, upon the term 


of the lease expiring, ib is incumbent upon 
Tr 2 Smiths Leading Oases 211- -~ : 
kik 9 Peters 187. . ‘ 
(13) B. L- R. Sup. v ee 6 W. R. 228. 
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- the lessee to remove the building or trees, 
‘and to restore the land to the lessor ‘in such 
a state as may leave him no olaim upon it. 
It is incambent on’ the lessee to remove his 
tres or houses from the land unless the pro- 
prietor of the soil agrees to pay him an 
equivalent, in which’ case, the right of 
property in then dévolves to him(still, how- 
ever,, this cannot be without the consent of 
the owner if the, houses or trees, except where 
the land is liable to sustain an injury 
from the removal in which case the proprie- 
tor of - the land i ig at libsrty to give an equi- 
valent ‘and appropriate the trees or houses 
without the lessee’s consent), or unless the 
proprietor of the land assents to the trees or 
houses remaining there in which case they 


_continue to appertain to the lessee and the 


land to the landlord.” (Hidayah, tr. Hamil- 


see also page 
-395). This passage was tranted as authorita- 


E tive, by their. Lordships of the Judicial Com- 


an in. Secretary of State v. Oharlesworth 
14). 


... These principles were repeatedly applied in 


_ many early cases to be found in our Reports, 


“amongst which reference may be made to 
Khodeeram v. Tirlochun (15), Jankee v. Bu- 
` khooree (16), Pagose v. Niamutulia (17), Bir 
Bhookun v. Daibee Diayal(18), and Kali Prosad 
v. Gouri Parsad(19). It has also been recently 
ruled by-Mr. Justice Bhashyam Ayyangar in 
Ismail Kant Rowther v. Nazar Ali (20), 

that before theTransfer of Property Act came 
into operation, the English doctrine of fixtures 
did not prevail in this country, and that the 
Transfer of Property Act substantially repro- 
daced the law on this subject as ‘recognized 
by Hindu and Muhammadan Jurisprudence, 
“We must consequently hold that, in the case 
before us, the tenant did not exceed his right 
when he ont down the jack fruit tree, which 
had beer planted on his holding by one of his 


;. The result, therefore, is that this rule is 
“made absolute, and the suit dismissed with 
costs both here and in the Court below. We 
‘assess the , hearing fee in this Court at two 
gold mohurs. f 
ao a -Rule made absolute. 

(14) 26 BL; 28 I.'A. 121. (15) 1 Mao. Bel. Rep. 86, 

- (16) Ce Beng. S. D A. 761. 
4 248 1858) Beng. S. D.A. 1517. 
“10187 S.D A. 

(19) 6 W. R.. 108. 


- 


(1863) VoL IT, 480. 
(20) 27 W 211; LAM. L J, 26, 
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time before April 1909. The draft ge not yet ` 


CALJUTTA HIGH COURT. 
~ Criminar Revision No. 568 of 1910. . 


k May 27, 1910. 


Present:—Mr. Justice Harington and 
Mr. Justice Tennon. . 
LACHMI NARAIN MAHTO— PETITIONER 


COTSUS 


wa. CORPORATION or CALCUTTA— 


“Opposite Parry. 

Calcutta Municipal Act (TI B. O. of 1899), . s. 449 
—Order to demoltsh building-—Acceptance of 1ates— 
Whether acguteacence in disobedience. 

The petitioner was convicted for disobedience to 
an ‘order made under section 449 of the Calcutta Muni- 


.cipal Act, directing him to demolisha certain building. 


Since that order the Municipality had taken rates from 
the petitioner in respect of that very building: , 
Heid, that it could not be said that the acceptance of 


: the rates established that the Municipality had ac- 


quiesced in the disobedience of the petitioner to the 
order, and that the conviction was good. 


Rule against the order of the Municipal 
Magistrate of Calcutta, dated March 8, 1910, 
convicting the petitioner under sechion 580 


_ of Act III B. C. of 1899 and sentencing him 
. to pay a fine of Re. 


10 a day for 20 days, 
that is Rs. 200. l j ; 


hiai 


Mr. Monnier, Babus Atulya Oharan Bose- 
‘and Bir Bhushan Dutt, for the Petitioner. 


Babu Debendra Nath Mallik, for the Oppo- 


site Party. - 


Judgment.—This i isa Rule calling | 


upon the Municipal Magistrate to show cause 
why the conviction and sentence passed upon 
the petitioner should not be set aside on 
the ground that the Municipality,” having 
assessed rates on the new building and having 
received.them from the petitioner, have as- 


- sented to his disobedience. to the order. 


The conviction which was passed upon: the 
petitioner was for disobedience to an order 
made under section 449 of the Calcutta 


“Municipal . Act directing him to demolish a 


certain building, The order to demolish 
the building was made as. long ago 25th 


' September 1905 and it appears, on the mate- 
rials before us, that, since that order was. 


made, the petitioner has been endeavouring to 
induce the corporation not to insist on obedi- 
ence to the order but lo come to terms with 
him and, on certain considerations; to allow 
him to disvapard the order: 


- He was convicted of disobedience ‘to the 
order in 1905 and he was. also convicted 
again subsequently. The position now is that 


` negotiations between.the parties ‘got as far as 
- draft agreement which was prepared some- — 


= 


- sufficient to show. that, in fact, there was no'- 
acquiescence notwithstanding the acceptance : 
If the petitioner's argument was o- 


been executed and it appears from what ‘has 
been. stated by the learned counsel, who has 
argued in support of the Rule, that the parties 
are not atoneas to the question of amount with 
reference to purchase of No. 1 Sibtola Street. 
That having been the state of. things, this is 
the position: The Municipality have an order 
against the petitioner which prima:facie the 


` petitioner is bound to obey. The petitioner 
“has not obeyed it but has embarked on a series . 


of ‘negotiations with the M unicipality: which 
have not yet ended in an agreement exe- 
cuted between the parties and, therefore, no 
circumstances have arisen which dahare 
the petitioner from his liability. The peti- 


tioner says thatthe Municipality have taken 


rates from him i in respect of this very bùild- 


ing. He says:' the fact.that you have taken - 
‘these rates amounts to an acquiescence in the 


existence of this building, and, therefore, you 
are now precluded from enforcing this ‘order 
against me to demolish it.” 
whole history of the case, in our opinion, 
it cannot be said-thab the acceptance-of rates 
establishes thatthe Municipality have acqui- 
esced in the disobedience of the petitioner to 
this order. Up tothe present time, according 
to the petitioner, there havebeen these nego- 
tiations in order that the parties may come to 
terms. The fact that the negotiations are con- 


Looking at the. 


tinuing shows thatthe Municipality are not — 


willing to surrender their right to -havé this 
order obeyed and I think that that is quite 


of rates. 
well-founded, it would come to this that as 


long as the petitioner could keep the negoti-- 
ations- open between the Municipality and ` 


himself and could avoid complying with 
the order by amusing- them with offers,’ so 


long he would be entitled to escape the pay-- 


ment of any rates in respect of the building 


‘which has been ordered to be demolished, 


That proposition seems to us to beso unreason=" 
able that we cannot accede to the view that 
mere acceptance of rates, pending the negoti- 


“ations between the petitioner and the Munici- 


pality, can. amount to an acquiescence. mm the 


part of the Municipality in continuons disobe: ' 


dience to this order. The point did arise in 
an unreported case, No. 871 of 1906, in which 
precisely. the same point waa taken, 
case it was -stated that the fact. that” the 


4 


‘In that : 
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Municipality had accepted rates did. not 
amount to an acquiescsnce by them in o@dnti- - 
nued disobedience to an order. to demolish, 
The Judge-has there pointed out that, as 
long as the building ‘stood,..the owner and 
occupier were liable to pay rates in respect. 
_ thereto. In that case, the man had been 
fined from time to time and there were nego- 
tiations between him and the Manicipality 
with a view to setting the matter on terms. 
That being so, the question as to the effect of 
payment of fatel in that case is precisely the 
same as the affect of the payment of rates in_ 
_ the present case and, we agree that, under 
the ‘circumstances of this case, the “receipt. 
‘of rate by the Municipality does not amount . 
to an acquiescence in the disobadience of | 
petitioner to the order complained of. 


The result i is” that tog Rule is discharged. 


> l 5. Bule discharged. 


~+ 
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CALCUTTA ` HIGH COURT.. 
"|. SPECIAL BENCH, ~ 
- Omir Rows No. 778 or 1910. 
June 14, 1910. ' 
Present—Sir Lawronbs Jenkins Kr., ; 
Chief Justice, Mr. Justica Brett, 
Mr. Justice Woodroffe, Mr. Ree 
Mookerjee, Mr. Justice Holmwood, 
Mr. Justice Sharf-ad-din and 
Mr. Justice Doss. 
| SHAIKH BAHADUR AND OTHERS— 
PETITIONERS 
- versus. 
SHAIKH ERADATULLAH MALLICK — 
Opposite Parry. 


a 


“Court”, “meaning of—Judicial proceeding —Whether 
emecution proceeding +8 judicial procesding 

. There is nothing in section 476 of the Ofiminal 
Procedure Oode to warrant withholding from the 
word “Court” its natural meaning with the sense of 
- continuity... This implies notwithstanding any change 

of officers. ~ 

An execution proceeding is @ judicial proceed- 
ing within the meaning of section 476° of the Oriminal 
Procedure: Oode. 

Rule against the-order of the -Mansit of 
Howrah, Mr. P. K. Mukherjee, dated October: ` 
6, 1909, -directing the prosecution of the poti- . 
. tioners undar sections 188, 186 and 353:of the 
Indian Penal Wens: | 


a 


.* “these offences, 


Babus’ Aéuly+ Okara Bose and Manmotho 


‘Nath Mukherjee, for the f'etitioners. 


Babas Dasarathi Sany1l and Nagendra Nath 
Ghosh, for the Opposite Party. 
The following Order of Reference, to a 


“Special Bench, was made by Mookerjee 


and Carnduff, JJ., on the 5th May 1910. 
We are invited in this Rale to set aside 


‘an -order made under section 476 of the 


Criminal Procedure Code, on the ground that 
_the offence in respect of which it has been 
made was not brought tothe notice of the 
Judicial Officers who made it. The cireum- 


» stances undér which the order was made are 


not disputed.. On the 17th September 1908, 
Eradatullah Mallick and others, one of whom 
is the opposite party to this Rule, applied 
‘in the Court ofthe 3rd Munsif of Howrah, 
for the execution of a decree which they 
‘held against Pran Krista Mondal and others, 
some of -whom are petitioners before this 
Court. Writ of attachment under section 254 
of the .Civil Procedure Code was directed 


. ‘to be issuéd on the 19th December 1908. 
_ At the time when this writ was executed, 
‘obstruction was caused by certain persone, 


the peon, the drummer and the identifier 
were assaulted, copies of the writ were 
torn into pieces, and the movable proper- 
ties- attached were snatched away. On-the 
23rd December 1908, the peon made a re- 
port to this effect, and the decree-holders 
‘also applied for the prosecution of the 
“persons who were alleged to have committed 
The Munsif, Mr. B.B. 
Mookerjes; directed notices to be issued on 
the persons namedin the petition to show 
cause why they should not be criminally 
prosecuted. The notices were served in due 
course. The parties called upon to show 


; " “gause appeared, and upon their application 
Criminal Procedure (ode (Act V of 1893), s. 476 — : 


time was granted to them to put in their 
defence. The decree-holder “took out sum- 
mofses upon his witnesses, andas some of 
the witnesses s0 sammoned did rot enter 
appearance, fresh process had to be issued 


and the case adjourned, from time to time 


at the instance of one or other of the parties. 
‘Meanwhile Mr. B. B. Mukerjee was transferr- 
æd and Mr. P. K. Mookerjee succeeded him 
“on some day between the lst May and 5th 
June 19C9. The persons: called upon to show 
‘cause repeatedly obtained adjournment to 
“enable them to produce ‘evidence, oral or 
docunientary, with the ls that the case 
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was not heard till 4th October 1909; the 
case was closed on the day following, and 
the order under section 476 was made on the 
6th October 1909. The validity of that order 
is now attacked substantially on the ground 
that Mr. P. K. Mukherjéé had no jurisdiction 
to make it inasmuch as the offence alleged 
to have been committed was not brought 
to his notice, but to the notice of his pre- 
. decessor. In support of this proposition 
reliance is placed upon the decision of the 
majority of a Full Bench of this Court in 
Begu Singh v. Emperor(1), which was followed 
in Kartik Ram Bhakat v. Emperor (2). It 
is also suggested, somewhat faintly, that 
section 476 is inapplicable inasmuch as an 
execution proceeding is not a judicial pro- 
ceeding and, therefore, the commission of 
the offence cannot be said in this case to 
have been brought to the notice of the 
Court “in the course of a judicial proceed- 
ing’. In support of this proposition, re- 
liance is placed upon ‘the cases of Hara 
Oharan Mukerjes v. King-Emperor (3) and 
Kanto Ram Das v. Gobardhan Das (4). 

In so far as the first of the grounds urged 
on behalf of the petitiofer is concerned, it 
must be conceded that the Full Bench de- 
cision to which reference is made, does sup- 
port it. The majority of the Court ` decided 
in that case that the expression “Court” 
in section 476 means the Judge who tries 
the case in the Court before which the 
offence is committed. If this view is adopt- 
ed, there is no room for controversy that 
the order now under consideration was made 
without jurizdiction. The learned Vakil 
` who has appeared to show cause has, how- 
ever, 
in view of the fact that the rulelaid down 
in the Full Bench case has been dissented 
from by the learned Judges of the Bombay 


and Allahabad High Courts[ In re Lakshmi Das ` 


Lali (5) and Girwar Pershad v. King- Emperor 
(6) |, while the case of Rahimadulla v. Emperor 
(7), though it may at first sight appear to 


(1) 84 O. 551; 5 O. L. J. 608, u c. W. N. 568; 5 Or. 
L J 898; 2 M. L. T 298. 

(2) 35-C. 114, 7 Cr. L. J. 134. 

(3) 82 C. 367; 9 C. W. N. 364;1 0. L. J. 161; 2 
Cr. L. J. 110. 

(4) 85 0. 183, 7 Or. L. J. 159. 
` (5) 82 B. 184 at page 191;'3 M. L. T. 116; 10 Bom. 
L. R 28;7 Cr. L J. 85. 

WA 802; 1 Ind, Oas, 806; 9 Or, D J. 209. 
L. J. 64. 


invited us to re-consider the matter. 


support the contention of the petitioners. is 
found on closer examination to decide merely 
that the power conferred by section 476 is 
properly exercisable only at or immediately 
after the conclusion of the trial- We have 
carefully examined the decision to which re- 
ference has been made with the result that 
we feel constrained to express the doubts we 
entertain as tothe soundness of the view 
that. in section 476 the expression “Court” 
signifies the Judge who tries the case. The 
line of reasoning, which commended itself 
Lo the majority of the Fall Bench, was thar, 
unless this view ofthe scope of section 476 
was adopted, there would be no reason for 
‘the existence of section 195. The case 
which was then before the Court was one 
of the commission of an offence in the course 
of a judicial proceeding, and it was held, 
that, if the power conferred by:section 476 
is to be exercised in a case of this description, - 
it ought to be exercised at or immediately 
after the conclusion of the trial. The in- 
ference was, therefore, drawn that the power 
conferred by section 476 could be exercised 
only by the Judge who tried the case in 
the course of the trial of which the alleged 
offence was committed. Sufficient attention 
does not appear to have been paid to the 
other contingency contemplated by the sec- 
tion, namely, the commission of an offence, 
not before the Court, but brought to its 
notice in the course of ajudicial proceed- 
ing. In sucha contingency, it is obviously 
dumpracticable to make an order -under sec- 
tion 476 on the basis of the materials be- 
fore the Court which has seisin'of the 
judicial proceedings. This is well-illustrated 
by the facts of the case now before us. 
Here it was alleged that offences of a serious 
nature had been committed while officers 
of the Court were making an attempt to 
execute the writ and to attach the mov- 
ables of the judgment-debtors. Obviously 
an investigation into the truth or otherwise 
of this allegation by means of evidence ad- 
duced before the Court would be essential, 
and the matter to be investigated would 
be distinct from the determination‘of any 
question which might arise in relation to the 
execution of the decree between the decree- 
holders and the judgment-debtors. Here, the 
investigation was taken up immédiately after 
the matter was reported tothe Court; but 
during the pendency of the ‘ enquiry’ the 
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presiding officer ` was transferred.. The whole 
of the evidence was adduced before his suc- 
cessor, who held that a prima -facie case’ had 
been made ois so as to justify an order under 
section 476. Indeed, the learned Vakil fòr- 
the opposite party has suggested thatina 
caso- of this description, | the expression: 

“Court” cannot mean the officer who had 
seisin of the execution proceedings, and- he 
has sought on this ground to distinguish 
the Full. Bench decision in Begu Singh v. 
Emperor (1). lt is manifest, however, that 
‘the expression “Court” cannot be interpret- ' 
odin two different ways in the same sec- 
tion in two different cases. We cannot hold 
_that,-in the case’ of the.,commussion of 
‘offences before a Court in the course of a 
judicial proceeding, the expression “Court” 
means the officer in whose presence 
‘the offence is ‘committed,~whereas, in 
the case ‘of offences alleged\to ¢have been 
committed, not in _ Court, b elsewhere 
and brought: to thé notice of the Oount, the 
-same expression does not mean the bag 
i ing officer. The position: is intelligible that 
in ‘the former class of cases the successor of 
the’ Judge before whom the alleged offence - 
‘has been committed should be very reluc- 


- tant to make an order under section 476, 


when no such order has been ‘made by his 
predecessor, who, with all the materials be- 
fore him, did mot “think. it proper to make > 
any such order; but it'can hardly be affirm- 
ed that under no circumstance should the 
successor in office of a Judge make an order 
under section 476, for as Mr. Justice Chanda- | 
_varkar points out in thecase of In re Lakshmi 
Das (E), the fact that. an offence had been 
committed may be discovered’ after thé 
original Judge has ceased to be a member of- 
- the Court. In the second class of cases, 
however, it is fairly clear, that- in order to 
determine whether the “alleged offence 
‘brought to the notice of the Court has been 
committed, an independent. investigation 
` would Þe necessary, and it is not easy to 
‘realize on what principle the position can 
be défended, that such- enquiry must be 
by the Judge who had seisin of the -přo- 
ceedings, and not by his successor. It is 
' not necessary for us`to examine minutely 
the reasons given in the jadgment. of the 
majority of the Fall Bench in Begu Singh 
v. Emperor (1). We may state generally 
that we agree with the comments made 


sisson: by the learned J dige, of the Madras 
and Allaliabad High Oourts in the two 
cases already mentioned. As the question 
is one of fundamental importance and as we 
are unable to appreciate the decision of the 
majority of the Fall Bench, we must refer for 
the consideration of a Special Bench, the fol- 
lowing question :— 

Whether the expression ‘Court’ in sec- 
tion 475 of the Criminal Procedure Code 
means the Judge before whom the alleged 
offence has been committed, or to whose 
notice the commission of the alleged offence 


‘has ‘been brought in the course of a judicial 


proceeding. 

The second ground, which has been faintly 
suggested in support of the Rule, is that 
an-execution proceeding is not a judicial 
proceeding within the meaning of section 476. 
Uponthis pointthere is a divergence of opinion. 


The cases of Hara Charan Mukerjee v. King- 


Hmperor'(3) and Kanto RamDas v. Gobardhan 
Das (4). appear to supportthe petitioners’ 
view. The cases of Bhola Nath v. E-mperor(8) 
and Dukhineshtour v. Hourish Ohandra(9) sup- 
port the opposite conclusion. Our own 
inclination is to adopt the rule laid down 
in the cases of Bhola Nath v. Emperor (8) 


“and Dukhineshwar v. Hourtsh Ohandra (9). 


As, under the Rules of the Court, the whole 


‘case has to be considered by the Special 


Bench, this question also will be. open for 
consideration: 


Judgment of the Special Bench was 


delivered by 


Doss, J.—T w oquestions have been referred 
to us for decision in this Rule, viz., (1) 
whether the expression ‘Court’ in sec- 
tion 476. means merely the Judge before 
whom the alleged offence has bean commit- 
ted orto whose notice the commission of the 
alleged offence has been brought in the 


course of & judicial proceeding ? (2) whether 


an execution proceeding isa judicial proceed- 


-ing within the meaning of section 476, Crimi- 


nal Procedure Code P 

Upon a careful consideration of the cases 
mentioned in the Order of Reference as 
also those cited atthe bar and upon” an 
examination of the language-of section 476, 
Criminal Procedure Oode, we are of opinion 


that there is nothing in that section tO Ware 


(8) 10 0. W. N. 55; 8 Or.. LJ. 142. 
(9) oe ue J. 480 ; 4 Ind, Cas 368. 


N 


; dh. 


its natural meaning with the sense of con- 
tinuity. This implies notwithstanding ` B 
--change of officers. 
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rant our withholding from the word “Court” : 


We are of opinion that the first ques- 


-tion ought to be answered in the negative. 
The second question, ought, in our opi- 
nion, to be answered in- the affirmative. 
We entertain no ‘doubt that an execution 
proceeding. ig A ‘judicial proceeding. The de- 
finition in section 4, clause (m), of the Code of 
1898 is- clearly not exhaustive. In this case 
' the alleged offence was brought. under the 
notice of the Court.in-the course of such judi- 
cial proceeding and hence section 476 cay 
came into play. á 


It follows, therefore, that Mr. P. K. Makber, 


-jee had jurisdiction to.make the order of 
the 6th October 1903. At the same time we 
- must express our disapproval of the undue 
protraction of the proceedings: Action under 
this section should, as far as possible, be 


prompt and- expeditious. The alleged offence - 


~ was brought to the notice of the Court on the 


-8rd December 1908 andit was not until the, 
“bih October 1909 that the Oourt passed: its. 


‘final order. 


The Rale is accordingly discharged. There 


i will be no' order as to costs. 
Rule discharged. 
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OALCUTTA HIGH E 
 MIBOELLANROUS. Civit APPRAL No. 31 OF 1910. 
May 80, 1910. 
Preh —Mr, Justice Brett and Mr. Justice 
Vincent: 
GO PAL SARAN NARAIN SINGH— 


Droege- HOLDER— OPPOSITE PARTY— APPELLANT 


VETESUS- 
MAHOMED SHEIKH ASHHAM AND. 
OTHERG— Å VOTION-PORGHASERS—PRTITIONBRS 


- — — RESPONDENTS. . 
. Bengal fanani Act. (VIII of 1883), s.65—Sale of 
tenure out . and out for rent—Re-sale ‘for previous 
arrears, whether valid—-Limitation Act. (LX of 1908), 
Sch. I, art, 181— Bight to make the application, . 

‘After a tenure has been, sold out and out for the 
_ satisfaction of certain arrears, a portion of the same 

_-tenure.cannot afterwards be sold for a. second time 
for.recovery of rent which had previously acorued 

Where such a sale for a second time takes place, 
an application to have it set aside under O. XXI, 
Rule 91, of the Civil Procedure Code, is governed 
by art. 181 of Schedule I of the Limitation Act and 
time runs from the date walen the right to make the 
application acorues. - 


_ Appeal from the ander of the Ast Sab- 
J ee of Gya, dated December 11, 1909. . 


4 
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~ 
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Mr. Parmeswar Lal, and Babu “Chandra 
Sekhar Prosad Singh, for the Appellant. : 
Moulvi Mahomed Ishfaq, for the Respondents. 

Judgment.—tThis appeal arises out 


of an application made by the present respond- . . 


ent under Order XXI, Rule 91, of the Code 
of Civil Procedure, to have a ale set aside on - 
the ground that the judgment-debtors bad 
no saleable interegt in the property sold and 
to recover the amount which he had paid in 
order to purchase the property at that sale. 
It appears that the opposite party, the pre- 
sent ‘appellant, obtained two decrees against 
Musammat Fakhrannessa Begam and others,- 


who were his tenants-undera mokurart lease. 


One of the decrees was for arrears of rent for 
1308 and 1309 and the other.was for arrears- | 
for 1812 and 1313.: In satisfaction of the 


second decree, 24 villages-appear to have been -- 


sold on th h September 1907, for fifteex 
thousand os , and purchased by Mahémed 
Siddique. bsequently, the opposite party 
attached 3 out of those 24 villages in satisfac- 
tion of the first decree. Thevillages were 
sold on the 17th September 1907, for nine 
thousand rupees, and were purchased. by the 
present respondents. There was an applica- 
tion made in the proceedings in which’ 


“Mahomed Siddique had made his purchase to 


have the sale set aside, and an order was _ 
passed ‘setting aside that sale on the 17th: 
September 1907.. The second sale, af which- 
the respondent purchased, appears to. have. 


‘been held after the- order setting aside ihe ` 


first sale‘ had been ,passed. There was an 
appeal ‘against the order of the 17th Septem-: 
ber 1907, setting aside the sale with the 
result that that order was réversed by the 
High Court and_the execution proceédiugs ` 
were sent back in order tbat the judgment. . 
debtors, if so advised, might make any other 
application under section 811, Civil Procedure 
After the return of the record from __ 
the High Court; such an application’ was ' 
made with the result that, on the 28th-August 


`- 1909, a compromise was arrived at by which - 


the sale to Mahomed Siddique, held on the © 
10th September 1907, was accepted, and on“ 
the same day, it was’ confirmed by the- 

Court. It appears that, after the High 

Court had set aside the order of the lower ' 
Court setting’ aside the sale to Mahomed. 
Siddique, the.present respondent, on several 

occasions, applied to the lower Oourt - to hava”. 
the sale to him set aside and for a refund: of 
the purchase-money, of nine thousand. rupees, 
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paid by. him and on those occasions, he was 
told that his applications were premature; and 


it, was_not till after the ‘compromise had been - 


arrived at and the sale to Mahomed Siddique 
had been confirmed on the 28th August 
1909- that the application of the respondent 
was déalt with. The application, - ‘out of 
_which the-present appeal arises, was filed on 
` the 24th September 1909, that is to say, with- 
in thirty days of the date of the confirma- 
tion of the sale to Mahomed Siddique. “ 

. Various objections were taken to the appli- 
ation of the petitioner by the present appel- 


lant, and three issues were raised in the lower. 


Courk: The first issue raised was one of limit- 
ation and the lower. Court-held that, as the ap- 


plication had been filed within thirty days. 


. of the confirmation of the sale- to Mahomed 
Siddique, article 166 of Schedule II of the 
Limitation Act did not bar the application. 
The second point raised was whether the sale 
after its confirmation could be set aside and 
the lower Court held that, under section 151 
of the new Code of Civil Procedure, the 
Court was empowered to pass such an order. 
_ The'third point raised was whether title ‘to 
the. property sold vested in Mahomed Siddique 
from ‘the daté. when the sale was confirmed 


or from the date when the property was sold: 


The learned Judge held that, under section, 
65 of the present Code, it was clear that 
> the title vested.from the date when the pro- 
perty was sold.- The-learned Judge, there- 
fore, held that, on the 17th September 1907, 
when the three villages were sold to the pre- 
sent respondent, Fakhrunnessa Begum and 
others,-the jndgment-debtors, had no saleable 
interest in them and, therefore, the applicant 
was entitled to have the sale set aside and to 
recover his purchase-money. 


The decree-holder, the opposite party, has 


appealed and his case, stated broadly, appears 


to be that he is entitled under the law, after. 


having sold the 24 villages and recovered 
fifteen thousand rupees as their price, to put 
up again to sale three of the villages which 
. had already been sold and to retain the 
price (Rs. 9,900) realised from them, though 
admittedly, at the time of the sale, the judg- 
ment-debtors had no saleable interest in-the 
property.. In support of the appeal, it has 
first been drgued that the sale of the 10th 


September 1907, being for rents due for years. 


antecedent to the decree in execution of which 


, the sale was held on the 17%th September ` 


pi 


z 
. ` 


1907, it aasi be held that, under the law, the 
tenure was sold subject to the claim of the 
landlord for the rents of 1308 and 1309. 
In the judgment of the lower’ Court, there 
is nothing to show that, at the sale of the 
lOth. September 1907, it was stated that the 
property was sold subject to any charge and 
the learned counsel for the appellant, when 
we asked him- whether any such notice was 
given, informed ns that he was unable to say 
whether any such notice had been published 
at the time. In these circumstances, what 
was sold on the 10th September 1907, was 
not merely the right, title and interest of 
the tenure-holders in the tenures but the 
tenures themselves and they passed in their 
entirety to the purchaser, subject to no- 
charge whatever. for previous rents. The 
learned - counsel for the appellant has, in 
support of his contention, referred us to the 
provisions of section 65 of the Tenancy Act, 
which lays down that rent is a first charge 
on a holding or tenure; but that provision of 
the law would not support the contention 
which he now advances that, after a tenure 
has been sold out and out for the satisfaction 
of certain -arrears, a portion of the same 
tenure can afterwards be sold for a second 
time for recovery of rents which had previ- 
ously accrued. In our opinion, the point 
taken by. the learned counsel cannot be main- 
tained. 

Then it has been contended in support of 
the appeal : ‘that the lower Oourt was wrong 
in the view which it has taken on the question 
of limitation. The argument of the learned 
counsel would appear to amount to this that 
as underthe law it is stated that the limit- 
ation for an application to set aside a sale in 
execution of a decree must run from the date 
of the sale, therefore, in the present case, 


. if limitation be taken to run from that date, 


it would be impossible for the applicant to 
succeed in his present application. We do 
not think that this view of the law is 
correct, nor do we think that the lower Oourt 
was right in the view which it took that article 
166 of Schedule I of the ‘Limitation Aet 


” should be held to apply to the present case. 


That article lays down the period of limit- 
ation which would run from the date of the 


-sale which it is sought to set aside, whereas 


the learned Judge of the Court below has 
taken limitation to run for the purposes of 
the present suit from the date when the right 
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‘of the applicant to bave the sale set aside 
accrued. In our opinion in a case like the 
present, the limitation for an application 
under Order XXI, Rule 91, Civil Procedure 
‘Code, must be taken to run from the date 
when the right to make the application 
accrues. in tho, present case, the right to 
make the applications certainly did not accrue 
until the sale to Mahomed Siddique had been 
confirmed. The previous applications to 
set aside the sale were not entertained by 
the lower Oourt and could not have been 
_ dealt with until that event had happened. 
On confirmation of the sale, the right accrned 
to the present ‘respondent to have the sale, 
in execution of which he had purchased the 
villages, set aside and his right also accrued 

obtain a refund of the money which he 
hed paid for the properties in which the 
judgment-debtors had no saleable interèst 
and in which by the sale no title was convey- 
ed to him es purchaser, In our -opinion, 
in a case like the present, the limitation: 
provided in article 181 of Schedule I of the 
Limitation Act applies, especially, as in the 
present case the main object of the applicant 
is to obtain a refund of the money which 


has been wrongly paid by the purchaser and ~ 


received by the decree-holder Farner than to 
have the sale set aside. ` 

The result, therefore, is tah the judg- 
ment and order of the lower Court are 
confirmed and the appeal-is dismissed with 
costs. We assess the hearing fee at five 
gold mohurs. 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
REGULAR CUIVIL APPEAL No. 3 or 1908. 
June 14, 1910. - 

Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. 
SHAMA CHARAN ROY AND OTHERS— 
PLAINTIFPS— APPELLANTS _ 
versus 

Hakara SURJA KANTA ACHARYA 
BAHADUR—-DBEFENDANT—RESPONDENT. 
Possession, sust for-~—Previows poasesston for eleven 


years —Jalkar— Attachment by Crminal Oourt under 
s. 148, Crimtnal Procedure Code (Act F of 1898). 


A Jalkar was attached by the Criminal Court 
under section 146 of tlie Criminal Procedure Code. 
The plaintiff brought this suit for recovery of 
. possession and proved undisturbed and peaceable 
” possession for eleven years before the attachment 


4 l INDIAN OASES, 


‘it was situate within 


T1910 ° 
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and the defendant was proved not to have been in pos- - 
session before the Magistrate’a order: 

Held, that the plaintiff was entitled to maintain the 
possession which he had against all but the trué 
owner: the defendant had not shown himeelf to 


be the true owner, therefore, the plaintiff was entitled 
to a decree. 4 


Appeal from the decree of the Sab- 
Judge of Rajshahye, dated August 26, 1907. 

Babus Boido Nath Dutt, Saroda Prosonna 
Roy and Anilendra Nath Roy Ohowdhury, for 
the Appellants: 
: Babus Dwarka Nath Ohuckerbutty and Joy 
Gopal Ghosha, for the Respondent. 

Judgment.—the subject-matter of 
this suit is a jalkar as to which an order 
has been made under section 146 of the 
Criminal Procedure Code with the result 


‘that the jalkar has been attached, and will 


go remain until. a competent Court has de- 
termined the rights of the parties thereto 
or the person entitled to possession - thereof. 
The purpose of this suit is to obtain such a 
determination. . 


As their case has been formulated before 
us, the plaintiffs, who are appellants, have 
based their claim to be entitled to possession 
first on their title as durputnidars of jalkar 
Gangapath in DA: Mirzapur, appertaining 
to Touzt No. 1152 of the Birbhum Collectorate 
and of which, they allege, the particular 
jalkar now in suit, jalkar Jagannathpur, is 
a part; and secondly, on their long pos- 
session of galkar Jagannathpur coupled 
with the establishment of their title by 
two separate decrees to jalkary Chowke and 
galkar Kausat, which are now, and for many 
years have been, connected by jalkar Jagan- ° 
nathpur. - The defendant No. 1 (who is the 
respondent, and to whom I will refer as 
the defendant), on the other hand, has 
denied that the plaintiffs ever had any 
right to, or possession of, the disputed - 
jalkar, and has contended that the jalkar 
did not appertain to Toury No. 1152, but 
was known asjalkar Damuss of Amtala, that: 
the ambit of his 
gsemindait and was In his possession, and 
that it was not connected - with the River 
Ganges during the whole year. 

- When the case came on for trial the | 


following issues on. the merits were 
framed -—~ i š 
4, Whether the plaintiffs have right 


to the disputed yalkar appertaining to 
Tougi No, 1152 of the Birbhum Collectorate 


è 


‘Gangapath Islampur as 
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and Toust No. 1 
lectorate P 
b. Whether the disputed jalkar - remsins 


of Marahaba d Ool- ` 


open throughout the year in communication’ 


with the Pagla and the Ganges ? 

The 
found on the fourth issue adversely to 
the plaintiffs and | onthe Sth issue in their 
favour. ' i 

The’ result has D that he dismissed 
the- plaintiffs’ “gaib, making the parties 
beat their own respective costs. From 
this decree the present aopa nes been 
preferred. É 

. This Shik tg one of many in which. the 
Guestion has been raised with conflicting 


‘resalts as to whether the stretch of the 


Ganges from Udhuanala onwards is a part 


of Gangapath Islampur, which admittedly 


belongs to the Government, - or is, ag the 
plaintiffs cGontend, a jalkar. diatinet from 
known: as jalkar 
The 


Gangapath, Dihi ` Mirzapur. 


to this,Court on appeal as Appeal No. 344 


of 1904. with the result that this part of 


the Ganges . was held- to be Gangapath 
Islampur. “This decision, as far as it goes, 
though, not pleadable. in this suit. aa res 


‘judicata, is. opposed -to - one aspect of the 


plaintiffs’ claim, but special leave to sppəal 
from that decision ‘has baen given by the 
Privy Council and the question will shortly 
come, for determination “before -that tri- 
banal. 
go far as possible our decision in this -suit 
should proceed on grounds .which ara not 
in debate in Suit'No. 87 of 1902,.and ac- 


“ cording to my understanding of this case, 


‘pleader, it is, I think, 


there is no difficulty in this. 
explained how this -suit originated, and 
though , the plaint as translated miy ba open 


in some measure to the criticism to which’ 


it has baen’ subjected by the defendant's 


it raises the 
have not 


of the construction. that. 
question whether the plaintiffs 


established that they are the persons en- / 
titled to possession of this partioular jalkar. 


‘ apart from their contention that the stretch 


3 


of the Gangas with which it is counected is 
not Gangipith Islampur bat Gangapath in 
Dihi Mirzapur. 

And in the procadara, which was adopted 
in the Sabordinate - Judga2’s Court- despite 


1 


Subordinate Jndge at Rajsbahye 


- the 


last of. 


these suits’ was No. 37-of 1902, which. came: ‘Chowke and in fact connects 


It will, therefore, be convenient that — 


‘oral evidence of the plaintiffs’ 
.that this possession extended ag far back 
~ as 1891 A.D. As tothe possession prior to 


L have aivendy , 


reasonably patent 


the > olaiatifte’ protest, there is good ground 
“for liberality, in this respect: for the doca- 
ments, on which the defendant is able to 
Oppose moat effectively the plaintiffs’ title, 
were put -in after the close of the defend- 
ant’s case. Moreover, ib is to ba noted that 
defendant. ‘thereby seeks tə establish, 
not a title in himself, but a title in 
Government, and it may well be 
doubted whether ina snit such as this the 
title of a third parson can ba effectively 
pleaded by a party never in possession, i 
against one, who, until ‘the interference of 
the Magistrate, was in peaceful possession for 
8 substantial period of time. 
“How then does the plaintiffs’ case stand 
as to possession P First, they raly on decraes 
in previous suits which have established 


‘their right to jalkar Kausat and to jaler 


Chowke, and they point oat that evan in 


* Sait No. 37 of 1902 their rigat therato was 


saved. Then they allege that jaltar 
Jagannathpur is a continuation of jalkir 
it with jal. 
kar Kausat. And finally they rely on their 
actual possession of jalkar Jagannathpur. 
Before examining in detail the evidenca 
as to possession, it will be convenient to 
see what the Subordinate Judge's view was. 
His jadgmont, though lacking in definite 
statement, indicates that in his opinion the 


- plaintiffs through -their tjaradars were in un- 


disputed possession of the jalkar up to tha 
date of the,Magistrate’s order in 1992, and 
that he was convinced by the gabuliats for 
the years subsequent to 1298 B. S. and the 
witnesses 


that the learned Judge was apparently 
dubious; he thus expresses himself. “In 
the face of all these adverse ciroumstancas 
even if I giva the utmost credence to the 
evidence of the plaintiffs’ sida, the most 
that I can say is that the plaintiffs have 
possession ofthe jalkar in whatever form 
it then was, from 1284 B. S. and thu; their 
possession‘ of it was not more than 23 or 24 
years’ standing when the attachment of it 
under the orders of the Criminal Coart took 
place in September 1902.” 

[n view of these findings and of the evi. 
dence on which they are based, ib'is admit- 
ted on bahalf of the defendant that the 
plaintiffs, were in possession from 1331 up to 
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the date of the Magistrate’s order, but, 
-it was urged, this possession was not 


-exclusive, for the da ka too was in 
possession. : 
The respondént’s ` version is. briefly this: 


“the channel in respect of which jalkar is 


now claimed is of recent formation and'does 


-not date back more than 15 or 16 years ; the 


fishing init has only lately become-of value ; 


_- and the plaintiffs’ possession, therefore, not 


only was not exclusive but in the circum- 
stances escaped notice. But-the Subordinate 
Judge did not consider that the defendant 


“was in possession prior ‘to the Magistrate’s 
| “Order, and after hearing the evidence adduc- 
ed by the defendanton this subject I agree - 


with the Subordinate Judge and hold that 


the plaintiffs’ possession of jalkar Jagannath- - 


pur was exclasive. Further the defendant 


“has failed to convince meas to the modern 
“< origin of the channel; 


om the - contrary the 
evidence on the record leads us to the op- 
posite conclusion. Though, in my opinion, 


the Subordinate Judge’s somewhat. dubious. 


finding as to the plaintiffs’ possession anterior 


- to 1881 might have been more confident in 


the plaintiffs’ favour, when regard is had 
to -the documentary evidence by' which it 


- jg supported, still in the view I take the 


fact of- the plaintiffs’ exclusive possession 
from 1891 to the date of the Magistrate’s 
order entitles them to a decree which will 
terminate the attachment in their favour. 


-"Thongh an order under section 146 interferes 


with physical possession, it does not affect 
the legal rights of the parties concerned and 
‘the property under attachment is held for 
the person ultimately shown to be -entitled 
-to possession. 

Now undisturbed possession for 11 years, 
sich as “we have here, is; inthe circum- 
atancés of this case, evidence’ of a right to 
possess -and unless the respondent can 
displace this right to possess, the plaintiffs 
are entitled to such adjudication from the 
Court as will vindicate and secure to them 
this’ right. Has then the defendant dis- 
“placed this ‘right P First, the defendant 
has set up a title in himself alleging that 
jatkar Jagannathpur is not at all times con- 
a sekedi with jalkar Kansat; but in this he has 
failed, and I hold that he has not establish- 


. ed the title in himself that he has alleged. 


-And as he has failed to prove any an- 
técedent possession in him or his- pre- 
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decessors, he has nothing to oppose to the. 
plaintiffs’ claim to be “entitled to posseesgn of 
the jalkar. - 

That a galkar can be- possessed is not 
disputed, but it is urged on behalf of - the. 
defendant that the state of the authorities 
in this Court, in conflict with those, of other 
High Courts, does not sanction a snit, 
based on possession except under the pro- 


- visions of section 9 of the Specific Relief Act. 
-Unquestionably-it has been decided in certain 


cases that-in a suit to recover possession 
brought ‘more. than -six months after the 
date of disposseasion the plaintiff must prove 


title and mere previous possession for any _. 


period short of the statutory period of 12 


years cannot be sufficient for the purpose. — 


Nisa Chand Gatta v. Kanchtram Bagani (1) 
is the leading authority on this point* 
and there the matter is. treated’ as coh- 


- cluded by a current of authority which 


precedes on the assumption that. the Privy 
Council, in Wise v.- Ameerunnissa Khatun 
(2), expressed an opinion to that effect. 
It is not necessary for me now to consider - 
how far. this is a correct interpretation of 
the Privy Oonncil judgment or how far 
it can be reconciled with the judgment in 
Sundar v. Parbati (8),.and the fundamental 
principles relating to the protection of pos- 
sersion, for, even assuming for’the sake ofar- 
gument, without -affirming, the correctness of 
the rule, it manifestly has no application 
here. The rule rests on the supposition 
that thereare facts to which the provi- : 
sions of section`9 of the Specific Relief 
Act- apply, but that ig notso here. The 
fact that 11 years’ possession does not create 
a title. by adverse -possession is immaterial; 
the plaintiffs have proved undisturbed. 


and peaceable possession -for that pericd 


and they -are entitled to maintain that 
against all but the true 
owner: the defendant has not shown him- 
self to be the true owner: therefore, the 
plaintiffs are entitled toa decree that they 
are entitled to the possession of jalkar | 
Jagannathpur. -` _ 

The decree, ierdie of the Subordinate 
Judge must be reversed and a decree passed 

(1) 26 0. 579; 8 O. W. N. 568. 

a 71. A. 13. 4 


8) 16 I. A. 186; 12 A, bl. 
è Soo also Purmeshur Choridhury Y. Brie: “Tah 


4 Choudhury 17. 0. 256, Ea, 


` year 1309 Fasli. 
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in the plaintiffs’ favour declaring that they - | tion. 43 of the Code of Civil Procedure, 1882. 


are entitled to the possession of jalkar J agan- ` 


nathpur. 
The plaintiffs aro declared ontitled to the 


Bum of money in deposit - mb the MARIBI NG ' 


as mesne profits. . 
The defendant- must pay the ate of 
the appeal and of the suit to the plaintiffs. 
= Appeal ee 


~ 


(3.0.7 A. D. J. 526.) 
ALLAHABAD HIGH COURT. 
Seoonp Crvic Appeat No. 982 or 1903. 
- March 23, 1910. 5 
“Present: "Sir John Stanley. Kr., Chief 
< Justice, and Mr. Justics Hadai 
'OHUNNO LAL—PLAINTIFF—ÅPPELLANT 
VETSUSE - 


PARBHU DIAL-—DEFENDANT— RESPONDENT. 
Civil Procedure Code (Act XIV of 1882), s. 43—Agra 
Tenancy Act (IT of 1901), ss. 164, 165 — Suit for accounts 


and profits against co- shurer —Becond surt for profite, 


against the same person as lambardar—Cause of action. 

_O instituted two snits against P, one under section 
165 and the other onder section. 164 of the Agra 
Tenancy Act, 1901 The first suit was against the 
defendant, in his capacity ofaco-sharer, for settlement 


of accounts and profits, and the second was against ` 


him as lam>bardar for share of profits: ` 
Held, that the two suits .had different causes of 


action and that the second snit was not barred by. 


section 43 of the Oivil Procedure Code, 1882. 

Second appeal from the decision of the 
District Judge of Agra. - 

De. Satish Ohandra Banerji, (with him 
Mr. G. L. Agarwala), forthe Appellant. 

Mr. Durga Charan Banerji, (with him 
Mr. Benode Behary), for the Respondent. 

Judgment.—The only question . in 
this appeal is whether the claim of the isin. 
tiff-appellant is barred by the provisions 
of section 43 of Act No. XIV of 1882. Two 
suits were instituted by the plaintiff on the 
same date. The first, suit which was No. 
38, was brought under section 165 of the 
Agra Tenancy Act against the defendant as 
oo-sharer for settlement of accounts and for 
the plaintiff’s share of profits in respect of the 
The second suit was 
brought against the defendant as lamburdar 


for the plaintiff's share of the profits for the ` 


yeara 1310 and 1311] Fasli, and this suit pur- 
ported to have been brought under pechion 164 
of the same Act. 


The Court below has-held that the second 


pait, which was No,.34, is barred under sec- - 


` tine, 


The learned Judge was of opinion that the 
cause of action in respect of both suits was 
the same © whether the defendant made collec- 
ting as a co-sharer or as a lambardar.” 

- Weare unable to agree with the learned 
Judge. Ia our opinion the two suits were 
snits of different descriptions and the causes 
of action were not the same. The legislature 
by enacting sections 164 and 165 of the 
Tenancy Act clearly contemplates two classes 
of suits.” A suit under section 164 is a suit 
against the lambardar for the plaintiff’s share 
of profits. The suit under section 165 i3 a 
suit against a co-sharer as such for settlement 
of accounts and for the plaintifi’s share of 
the prefits found to be due upon an account 
being taken. The cause of action for a suit 
of the latter description is the fact that 
the co-sharer who made collections had 
not accounted for the collections made and 


“had not paid to the-plaintiff his share of the 


profits. These two causes of actions are clearly 


“distinct and it was intended by the legislature 


that they should be deemed to be dis- 
Jo this view we think the suit 
brought by the plaintiff for the profits of 
1310 and 1311 Falsi against the defendant 
in his capacity as lJambardar in so far as the 
claim against him as such lambardar during 
any portion of those years can be established 
is not barred by the provisions of section 
43. The resalt is that we allow the appeal, 
set aside the decree of the Court below and 
remand the case to that Oourt under Order 
XLI, Rule 23, of the Code of Civil Procedure, 
with directions to re-admit itunder its original 
number in the register of pending cases and 
dispose of it according to law. The appellant 
will get the costs of this appeal including 
fees on the higher scale. Other costs will 
abide the event. 


Appeal allowed; Cause remanded. 
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CALCUTTA HIGH COURT. 
Lurrees PATENT ApPPRAL No, 4 oF 1909." 
May 23, 1910. 

Present: —Sir Lawrence ‘Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. 
-MOHENDRA:. GHOSHAL AND OTHERS—- 
"DEPAN DANTS — APPELLANTS 
tersus | 
BHUBAN MARDANA AND OTHER3S— 


PLAINTIFF8-—— RESPONDENTS. 
Contribution, suit for—Decree for rent in respect of 


-joint jama against defendants only—Sale in execution of 


decree-—Deposit by plawntiff under s. 310A., Civil Pro- 
cedure Code (Act XIV of 1882)— Contract ‘Act (IX of 
1872), ss. 69, 70. 

‘The plaintiff was a Co-sharer in a certain jama with 
the defendants. ` A decree for rent was passed in & 
suit brought by one‘of several co-sharer landlords in 
respect of thegama against the defendants alone, and 
in execution of that déearee there wasa sale of the 
jama andit purported to be of the entire holding 
notwithstanding the fact that the plaitiff,-one of the 


co-sharers, was not a party to the suit. The plaintiff 


then made the prescribed deposit of the decretal - 


amount and the statutory compensation under section 
8310 A of the Civil Procedure Code, 1882, and. the 
sale was set aside without any objection on the part 


‘of the. decree-holders or of the judgment-debtors. 


The plaintiff haa sued to recover the sums from the 

defendants in proportion to their. respective shares: 
Held, that the plaintiff was entitled to succeed as 

far as the decretal amount was concerned, but that he 


was not entitled to get any portion of the statutory 


` compensation. . . 
Per Jenkins, C. J.—Section 70 of the Contract Act 


applies to the case. 

The terms of section 70 are unquestionably wide, 
tut applied with discretion they enable the Courts to 
do substantial justice in cases where it wonld be 
difficult to impute to the persons concerned relations 
actually created by contract. Itis, however, espemally 
incumbent on final Oourts of fact to be guarded and 
circumspect in thor conclusions and not to coun- 
tenance acts or psymenfs that-are merely officionus. 

Por Doss, J.—The present case does not come within 
the purview of section 70 of the Contract Act. 


` Anpeal under section 15 of the Letters 
Patent' from the decree of Mr. Justice Brett, 
dated January 7, 1909, passed im Second 
Appeal No. 4C4 of 1907, against the decree of 


_ the Sub-Judge of Bankura, dated Novembér - 
- 28, 1906, modifying that of the third Munsif 
`of that place, dated May 18, 1906. l 


Babu Nalini Ranjan Chatterjee, for the 
Appellants. 

Babu ' Dwarka Nath Mitter, for the Re- 
pondents. 

Judgment. 

Jenkins, C, J—The plaintiff is, by virtue 
of a transfer from the defendant No. 9, a co- 
sharer, to the extent of 1-12th in a mourast 
jama with the defendants Nos. 1 to 8 and has 


s 
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brought this suit fo recover from them ‘cers 


tain sums of money claimed by him from them: 
on account of sums deposited by him ‘under © 


section 310 A of -the Civil Procedure- Code 
together with costs. The decree in respect 
of which these sums were deposited: was 


passed in a suit brought by one of several: 


co-sharer landlords against defendants Nos. 1 
to.8 alone for rent. 


to be of thé ‘entire holding notwithstanding 


‘the fact that the present plaintiff, one of 


the co-sharerr, was not a party to the suit. `. 
To have the sale set aside the’ present 
plaintiff applied to the Court under section’ 


‘810A dnd made the] prescribed: deposits. - 
This was twice done successfully, and the. 


result has been that the holding is in the 


possession of the plaintiff and the defendants. 


Nos. 1 to 8, and the liability of these defend- 
ants in respect of rent hasbeen discharged. The’ 


lowerappellate Court, reversing the Munsif’s ` 


order, has passed a decree in the plaintiffs’ 


favour and this decree has been confirmed by . 


by Mr. Justice Brett from ‘whose judgment 


‘this appeal has been preferred. The plain- | 
. tiff rests his case on section 70 of the Contract: 


Act, soit has to be seen whether it falls with- 
in the provision of that section. 
mination of this question must largely de: 


` pend on the findings of fact at which the 


lower appellate Court has arrived. It has been 
found by that Court that the plaintiff in mak- 
ing the two deposits did not intend to do so 
gratuitously, and that the defendants ‘Nos. 
l to 8 enjoy the -benefit thereof. And seeing” 
thatthe plaintiff in making those deposits 
acted with the approval of the Court, ‘what 
he did was done lawfully. The ‘onditions 


of the sections are thus satisfied, and the only ` 
question’ that remains is to consider what: 
the compensation is that the defendants Nos. 1. 


to Sare bound to make. The lower’appellate 
Court excluded the claim for recovery of the 
costs of the deposit and iriterest: therein, 


and against this no appeal has been pre-" 


ferred.’ In the circumstances of this case, 1 
think there should also be excluded so much 


of the deposit as represents a sum equal to 5 


per cent, of the purchase-money. On the 
materials placed ‘before us, it.doesa not 
appear whether the amount apecified in the: 
proclamation of sale includes anything beyond 
the rent decreed and in any event the excess 
would be 80 trifling that I think - vit would ; 


` 


[asap 


The deter- 


In execution of that. 
decree there was a Bale and it purported. 


- 
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not be profitable to direct any enquiry on 
that point. “The result then is that I would 
vary the decrea of- the Subordinate Judge 
ind direot that the plaintiff do recover from 
each of the several defendants Nos. 1 to 8 his 
proportionate share of thesumof Rs. 293-10-6, 
which is. the sum -deposited as representing 


the amount specified in -the proclamation of. 
sale.as that for the recovery of which the | 


Bale was ordered. 

' I desire to emphasize that my decision 
turns on the particular findings of fact of the 
lower appellate Court, by which we are 
bound. The terms of, section 70 are un- 
questionably wide, but applied with discretion 
they enable the Courts to do substantial 
justice in cases. where it would be difficult to 


` impute.tothe persons concerned relations ac-, 


tually created by contract. Itis, however, 
especially incnmbent on final Courts of 
fact to be gnarded and circumspect in their 
conclusions and not to-countenance acts or 
payments that are merely officions.- In this 
connection the caution enjoined in Venkata 
Visaya Gopalaraju v. Timmayya Pantulu (1) 
should be borne.in mind. J do not suggest 
that thelower appellate Court in this cise 
acted in.disregard of this caution; on the con- 


trary 1 think eure have worked sub- . 


stantial justice. 

Doss, J —This ADA arises out of an action 
Tor contribution. Defendants Nos. 1 to 8 and 
the plaintiff are the joint owners of a .certain 
moktiran jama. The share of defendants 
Nos. lto BÈ inthe tenure isll-12th. Defendant 
No 9 was the former owner of the remaining 


1-12th which has since passed to the plaintif, 


by . purchase. 


A co-sharer landlord of the tenure obtained | 


two successive decrees for his share of: the 
rent against defendants Nos.. 
without making defendant No 9 8 party 
thereto. In execution of those decrees the 
entire tenure was twice attached and sold. 
On each occasion the plaintiff deposited, 
under section 310A of the Civil Procedure 
Code, 1882, the amount of the decree and 
costs together with ihe statutory compensa- 
tion and had the sale set aside without any 
objection being raised thereto; either by the 
` decree-holder or by thé judgment-debtors. 
Plaintiff has now brought this suit to re- 
cover from the defendants Nos. 1 to 8, in pro- 


_ Portion to their respective shares in -the 
(1) 29M, 814. - 


ba | — 
. 
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_interest thereon at' 12 per cent. 


‘contribution does not lie. 


1 to.8 only, ` 


811 


-tenure, the two sums so paid by the plaintiff, 


The defendants Nos. 1 to 8 denied that the 
plaintiff had any share or interest in the 
tenure, and pleaded that the payments were 
voluntary. 

The first Court held that plaintiffs’ title to 
a 1-12th share in the tenure had been estab- 
lished, bat dismissed his snit, on the ground 
that the defendants were notliable to reimburse 
thegums paid by him. On appeal,the Subordi. 
nate Judge has given the plaintiff a decree 
for the sums deposited by him in Court with 
` This Court, 
on second appeal; has affirmed the decree 
of the.Subordinate J udge. 

The defendants Nos. 1 to 8 have preferred 
this appeal under section 15 of the Letters 
Patent and it has been argued on their bo- 
half that the payments made by the plaintiff 
are purely voluntary and hence an action for 
In my opinion 
this contention is not valid. In order to 
test the soundness or otherwise of this con- 
tention let us consider in the first instance 
whether the plaintiff would have been entitled 


‘tosue defendants Nos. 1 to8 for contribution, if 


he had made thosé payments into Court after 
attachment but before sale of the tenure. 
It appears that though the plaintiff was not 
a party to the decree, yet’ what in fact was 
attached was the entire tenure including the 
share of the plaintiff. 

lf the plaintiff under those circumstances 
deposited in Court the amount of the decree, 
to avert the impending sale, it would be a 
payment made under compulsion of law, even 
though, in case the payment had not been 
made, and the sale- had consequently taken 
place, the sale would not, in law, have passed 
his share in the tenure. 

The-~-case of Fatima Khatun v. Muhammad 
Jan (2), decided by the Privy Council before 
the Indian Contract Act’ IX of 1872 came 
into force, and the case of Duli Ohand v. Ram 
Kishen Singh(8), decided by the same tribunal 
after that Act had come into force, clearly 
recognise, this principle. 

In both those cases the circumstances were 
anch that if the payments had not been made 
and the sale had taken place, the rights and 
interest in the property of the person who 


made the payment would not have been 
(2) 12 M. IL A 65,1 B. L. R. (OP. 0) 21, 10 W R. 
(P. 


0.) 29 
(3) 8T. A. as 643. - 


` Packet Oo. (4),- H imunds v. Wallingford (5), 


~ 
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‘ _affected—see also Johnston v. Royal Mail Steam 


The Orchis (6),Jugdeo Narain ingi v, Raja 
Singh (7). 

-This rule is also recognized in -section 72 
of the Indian Contract Act. In the recent 


'- ease of Kanhaya’ Lal v. National - Bank of 


India, Ltd. (8), which was a suit to recover 
money paid by the plaintiff to prevent -what 
he alleged was a wrongful sale of his property 


in execution of a money-decree against a third 


person, section 72ofthe Contract Act was fully 
discussed, and the:cases of Fatima Khatun v. 


Muhammad Jan (2) and Dylt Ohand v, Ram 


“Kishen Singh (3), were cited before the Privy 


_ Council. Their Lordships remitted the case to 


the Court below in order that- the appeal to 
that Court might be heard and decided on itg 
merits. Thongh there is no express decision 
on the point in their judgment, their Lord- 
ships would not have remitted that case to 


~ the Court below if in their. opinion: the suit 


as framed was nob maintainable. ; 
But apart from this, the plaintiff wouldhave 


' 7 been entitled to sne the defendants Nos. 1 to 8 


for contribution upon another ground. The 
plaintiff and the defendanta Nos. 1 to 8 are, 
as I have said, joint owners of the tenure and 
are jointly and severally liable to- their land- 
lords for the-entire rent. It is unquestionable 
that if any co-sbarer tenant pays .off the 


- entire rent, he is entitled to sue his other 


co-sharers for contribution. It is true that 


_ the plaintiff was no party to the decrees for 


rentand hence they could not be realised 
from him in execution; bat it is clear that 


1f the defendants Nos. 1 to 8 had satisfied 


the decree, they would, according tothe fanda- 
mental principle of equity which, as to con- 
tracts in general, is formulated in. section 
48, para. 2, of the Indian Contract Act, have 
bön patible’ to sue the plaintiff for GO BÊ D 


.tion not only in respect of the amount of the. 


“arrears of rent, but also in respect of the 


follamount of the decrees and costs. If, on 
the other hand,” the plaintiff had paid to the 
landlords: the fall amount of the decrees and 


(9 L. R 80, P.-38; 87 L.J OP. 33 17 L. T, 445. 
5) L. R. 14.Q. B. D. 811; 64. J. 9. 


B. 805 ; 52° 


costs and the landlords had accepted the same 
and had entered satisfaction of the decrees, 
there is no reason why the plaintiff should not 
have been equally entitled to- sue the defend- | 
ants Nos. 1 to 8 for contribution. If that is 
so, does the fact that the plaintiff made the 
deposits under section 310 A, place him in a ’ 
worse position? It is perfectly trué ` that the 
plaintiff had no right to make -the deposits 
he did, under section 3 0 A of the Civil Pro-.” 
cedure Code, 1882. .He not being a party to- 
the suits and the decrees,.the sales in execu- 
tion thereof would duly pass the rights and . 


` interest of the defendants Nos. 1 to 8 and his 


k 


L. T. 720; 88 W. R. 647; 49 J. P. 549; 1 Oab. kad B.. 
384. 


(6) L. R. 15 P. D. 88; 59 L. J. P. 81; 62 D. T. 4975 
88 W. B. 472. 

BES 656; 

(8) 140. W. N. 594; 11 0. LJ. 449; 37 C. 426; 8 


. M. L. T. 1;,6 Ind. Oas. 5 592; - 
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interest in the property would not have been - 
affected by them. But still, the deposits were, . 
in fact made and were made without any pro- : 
test or objection on the part of the decree-_ 
holder or the judgment-debtors and the Court _ 
received them and applied them towards the 
satisfaction of the decrees. It is urged that, as 


.soon us the sale took place, the decree was: 


satisfied and the joint and several’ obli- 
gation in discharge ‘of. which “the money 
was paid ceased to exist. I think a clear 
fallacy lurks in this argument. The decree 
is not satisfied and the obligation is, not dis- 
charged until the deoree-holder receives the . 
money and satisfaction of the decree is enter- 


“ed, nor does the compulsion of law, initiated - 


bythe attachment of the property, terminate 
until such satisfaction. When the sale takes | 
place the purchase- -money deposited by the ` 
purchaser romains in Court and ib is not 
paid out to the decree- holder until after consi 
firmation of the sale. If, before the sale 18 , 
confirmed, an application is made under ` Bec- 
tion 3104 -and purchase-money and com- 
pensation are deposited, the money so deposit- _ 
ed is applied towards the satisfaction of the 

decree and, on the sale being set aside, the — 
purchase- -money deposited by the ‘purchaser 
is refunded back to him; and he also receives - 
the additional amount of statutory compensa- ` 
tion. It follows, therefore, that it was the 

money deposited by the plaintiff which in ` 
fact satisfied the decree and discharged the. 
joint obligation, although, under the law, 


‘he had no right, at that stage, to make the | 


deposit. - I am, therefore, of opinion that the l 
mere fact thai the money was deposited 
under section 310A does not alter the 


` rights of the plaintiff; but at the same time . 


heis not entitled to ask for contribution in 


< respect of the statutory compensation of § 


z 
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per cent. deposited by him under section 310-' 


A of the Civil Procedure Code of 1882 be- 
esuse that sum did nob form part of the joint 
obligation which the parties wera by law 
bound to discharge. If he had paid the sam 
before the sale, it would not have been neces- 
sary to pay this additional amount. 


I do not think that the present case comes 
within the parview of section 70 of the Con-. 


tract Act. Under the law the co-sharers 
tenants were not only jointly liable bat 
severally liable for the rent of the tenure. 
When, therefore, plaintiff made the deposit ` 
in Court, he did so ia discharge of his own 
lability for rent, and not in satisfaction of a 
debt due by another. In apportioning lia- 
bility between ‘co-obligors iz- a suit for con- 
tribution which is eminently an equitable suit, 
regard must be had more:to the real nature of 
the debt, than to the decree founded on it. 


Bat apart from this, and notwithstanding 


the apparent generality of the language of 
. section 70 of the Contract Act, it seems to 


me reasonable to presume that it was nob ` 


the intention of the Legislature that this 
section should be invoked where relief might- 
be obtained under any other sectionof .the 
Act, for instancé, sections 43, 68, 69, 70, 72, 
146 and 222 (in oases of implied agenoy). 

Nor do I think it was the intention of the 
Legislature by this section to abrogate the 
well- established and almost elementary rule’ 
of law that “itis not in every case in which 
a man has benefited by the money of another 
that an obligation tore-pay that money arises.” 
Ram Tuhul Singh v. Bisseswar Lal Sahoo (9) 
“Ruabon Steamship Co. v. London Assurance 
Oo. (10). A too liberal construction of 
the section would render the enactment 
contained in section 69 almost & sar- 
plusage, and’ the qualifying words, “who 18 
interested in the payment of the money,” 
entirely nugatory. 

The particular rule embodied in section 69° 
~ would, on: such hypothesis, oP incladed in 
the more general. 

The dictum of this Court in Smith v. Dina 
Nath Mukerjeo (11) that‘this section includes 
the payment of money by another, is in conflict 
with that of the Madras High Court in Damo- 
dar Mudaliar v. Secretary of State for India (12) ° 

(9) 2I. A. 191; 15 B. L. R. 208; 23 W. RB "308. ‘ 

(10) (1900) A. O. 6 at p. 15; 69 L. J. Q. B. 86; 81 
L. T. 585; 48 W. R. 225; 9 Asp. M, O. 2; 5 Jom. 0.71, 


ar 13 0. 218 at p. 217. 
(12) 18 M. 88 at p. 92. 


and is biased upon a much two narrow 


interpretation of the words of section 69, as not 
including a case where a person, who is bound 
to pay acertain sum of money, is benefited 
by its payment by another. The words of 


“the section are com prehensive enough to in- 


clude such a case. 

For the foregoing reasons, I am of opinion 
that the judgment of Mr. Justice Brett should, 
with the slight variation indicated above, be 
affirmed and this appeal dismissed with costs. 

aa Appeal dismissed. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS CıvrLe AppgALs Nos. 313 
_ AND 449 or 19.8. 

- June 10, 1910. 
Present:—-Sir Lawrence Jenkins, KT, 

. Chief Justice, and Mr. Justice Doss. 
BIPIN BEHARY MITTER——Avcrioyx- 
PUROHASER——-APPELLANT 

: VETES 


JOTINDRA NATH GHOSH AND OTHERS | 


- — JUDGMENT- DEBTOR3— RESPONDENTS. 

Civil Procedure Oode (Act XIV of 1892), s 391— 
Power of Court to adjourn sale—Application by guardian 
| of minor gudgment-debtor—Guardian acting in good 
Jaith whether has power to consent to waive fresh pro- 
clamation—Transfer of Property” Act (IV of 1882), s. 
89—Conflict with s. 291 Oro Procedure Code — Estoppel 
-Pa ty obtarning benefit of order not to ask same to be 
disregarded, 

There is nothing to prevent the guardian ad litem 
of a minor judgment-debtor, acting in good faith, from 
giving the consent contemplated by section 291 of 
the Civil Procedure Code of 1882, so asto bind the 
minor thereby; that is, the guardian acting in good 
faith has the power to waive a fresh proclamation 
and have the sale adjourned. 

There is no conflict between section 89 of the 
Transfer of Property Act and section 291 of the Civil 
Procedure Code, 1882. 

It is not ordinarily open to a party, who has 
obtained and enjoyed the benefit of an erroneous 
order, afterwards to turn round and ask that the 
order should be treated as a nullity and disregarded. 


Appeal from the orders of the Sub-Judge 
of a Pergannahs, dated June 30, 1908. 
| [n No. 318. 
Dr. Rash Behary Ghosh, Babus Tara 


. Kishore Chaudhry, Jadu Nath Kanjial: Provash 


Ohandra Mitter and Hari Oiaran Gangult, for 
the-Appellant. 
In No, 449. 

Mr. Ohuckerbutiy, Babu Surendra Ohandra 
‘Sen and Bimal Chandra Sen Gupta, for the 
Appellant. 

Mr. A. Ohaudhry, Babus Jogesh Chandra 
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Roy, Manmatha N: ath, M ukherjee, Amarendra 
Nath Bore and Hira Lal Ohuckerbutty, for the 
Respondents in both. 

J udgment. 
Appear No. 313. 
; This i is an appeal from an order made by the. 
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waived all right i the issue of a fresh sale 


proclamation and all objections on the ground 
of irregularities in connection with the execu- 


tion of the decree, and they prayed that the. 


decree-holder might be directed to receivé 
the Rs. 200 and that the sale might, be post- 


Subordinate Judge of “the 24- Pergannahs or poned and Monday the 15th of . September 


the 80th of Jane 1908, setting aside a sale in 
execution held as far back as September 1902. 

The mortgage, on which the anit and the 
execution proceedings were founded, -bears 
date the 9th of December 1896 and thereby 
Surendra Nath Ghose and Manindra Nath - 
Ghose mortgaged the propérty in dispute to 
Lalbehary Mitter to secure Rs. 25,000. 

On the 25th of September 1899, the mort- 

' gagee instituted a suit against the mortgagors 
‘and certain prior and puisne mortgagees for . 
the realization of Lis mortgage, and on the 
.Tst of August 1901, a decree was passed on 
appeal by the High Court directing, in the 
events that have happened, a sale of the pro- 
perty subject to all prior incumbrances uiless 
the incumbrancers-consented to the sale., On 
the léth of January 1902, an order absolute 
for sale was made. 

~ On the 2nd February 1902, Manindra Nath 
Ghose died and .was succeeded by his minor 
sons and heirs on whose application the order 
now under appeal was made. 

Their mother having expressed her tarik 
lingnesas to be so appointed, the nasir of the 
Court was. on the. 26th of April 1902, in 
accordance with the usual practice, appointed 
to be guardian for the suit forthe minors. _ 

The day fixed for the sale of the property 
was the 14th of July but on the 10th of July 
the judgment-debtors, the minors being re- 
presented by their guardian, applied at the 


Collector’s suggestion fcr a postponement of- 


the sale for 8 months with a view to enquiries 
being made whether the properties should be 
taken under the charge of the Court of Wards. 
N otwithstanding the _decree-holder’s objec- 
tion, two months’ time was granted, but it was 
made a condition of this concession that the 
judgment-debtors should pay Rs. 200° a3 
damages to the decree-holder and “waive 
“their right to a fresh-sale proclamation and to 
making other objection regarding the irregu- 
larity in publishing the sale proclamation.” 

On the 14th July 1902, a petition was pre- 
sented by Surendra Nath Ghose and the 
narir on behalf of the minors stating that 
“they had brought the Rs, 200 into Court, ead 


` 


fixed-for the sale. 

On the same day the oat made an order 
as prayed, and postponed the sale till 1 p.m. 
of the- 15th September 1902 “without any 
‘fresh sale proclamation.”- The Court of 
Wards did not take the property under its 


charge and in the end the sale was held on - 


the 15th of September 1902 as directed, with- 
out any fresh sale proclamation. At the sale, 
the present appellant purchased the property 
for Rs. 39,878 subject to prior’ encumbrances, 
which are estimated- at over, Rs. 85,000. On 
the 13th November 1902, the sale was confirm- 
ed and possession “was deliyered on the 19th 
of December 1902. 

On the 29th of ` -August-1903, the minor’s 
mother applied under the Guardiansand Wards 
Act to-be appointed their guardian, and on the 
following Sth of December a certificate was 
granted to her. On the 12thof June 1907, 
she made the present application to seb 
aside the sale, and this she did, though the 
nazir had not been removed. The petition 
embodying the application charges fraud, ille- 
“gality and irregularity on the part of the 
decree-holder, and neglect of duty: on the 
part of the nasir, but the Subordinate Judge 


has not upheld thase charges nòr have ‘they | 


been advanced before us. The learned J adge, 


' however, held that the nazir “did not- act pro- 


perly and for the benefit of -the minors, in 
filing the petition on the 14th July making the 
waiver under consideration and..,.. 
are not bound thereby.” In coming to this 
conclusion he was influenced by his view that 

“the postponement of the sale from the 14th 


July to the 15th September and no proclama- | l 


tion having been made that the sale would 


take place on the latter date caused substantial . , 


loss to the judgment-debtors. A À 
He accordingly set aside the sale absolutely 

and unconditionally, regardless of the fact 

that Surendra Nath Ghose was not a party, 


and withont any direction as to the purchase- © 


~ 


that they A 


money paid by the purchaser or the amount - 


expended by him in the discharge of prior 
encumbrances and for other matters. - By the 


rales of this wani, section 291 of the Code of . 


y 
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BENI PRASAD UY. MUL GAAND., 
- (s.o ONL R. 63.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. l 
Sgconp CIVIL Appear No. 611 or 1907. f 
December 8, 1909. | f 
Present :—Mr. H. V. Drake-Brockman, J. ©. 
-BENI PRASAD—DErRNDANT— 
APPELLANT ` 
versus Ee 
MUL OHAND— PAG KANG Ep a TENGOK DNA 
Transfer of Property Act (IV of 1882), s. 100—Lease 
—Motgage-—Price paid—Central Provinces Tenancy 
Act (XI of 1898), 5 41 (2)-—Ewécution of ` deeds of 


Afferent natures— Construction of provision restr ce 
natural right. 

There is nothing in the definition of lease ‘as 
given in the Transfer of Property Act (section 109) 
inconsistent with the view that the price paid may 
be an outstanding debt. A transfer discharging 
a debt as distinguished from one securing a debt is a 
lease 

Nidha Sah v. Murls Dhar, 25 A, 116; 5 Bom. L. R. 
111; 7 0. W. N. 289; 30 I. A. 54; Reference under 


~ Stamp Act, 7 M. 203, relied upon. 


An absolute ooqgpanoy tenant, executing on ond 
occasion in favour 'oPone and the same person, a deed 
of mortgage and a lease, the consideration for which 
taken together exceeds eight times the rent of the 
holding so transferred, is nob required under section 
41 (2), Central Provinces Tenancy.Act, 1898, to give 
notice to his landlord of his intention to transfer. The 
restriction embodied in section 41 (2) is a restriction - 
on the naturalright to transfer .and should, conse- 
quently, bə strictly construed. 

Second appeal against the decree of 
the District Judge, Narsinghpur, dated 
the 17th June, 1907; confirming the decree of 
Mr. Amrit Rao, Monsif, Narsinghpar, dated 
the 9th March, 1907. ` 


Mr. A. O. Roy: for the Appellant. 7 


Mr. V. R. Gudrey, for the Respondent. 

Judgment. —Thissecond appeal arises 
out of a suitby the landlords of the putti (10 
annas 8 pies) in which lies the absolute oc- 
cupancy holdingin dispute to obtain possession 
of that holding from the transferee of the 
original tenant. The plaintiffs ‘bought the 
holding from Ganesh on the 6th October 1906. 
On-the 11thFebruary 1905, thedefendant, who 
had paid off for Ganesh a judgment-debt of 
Rs. 108-5-0, took from him two documents, one 
a mortgage by conditional sale for-Rs. 60 and 
the other a so-called patta for Rs. 4). Rs. 8-5-0 ° 
of the debt was remitted. The plaint alleged 


. both these documents to be void as against 


the plaintiffs. The -defendant admitted the 
existence of the documents and pleaded that 
the patta was not void. The plaintiffs replied _ 


` that the patia was void under the provisions 


of section 41, Tenancy Act, 


- 
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The rent of the holding is Rs. 10 and the 
fourth issue framed by the first Court read 
with the judgment makes it clear that the 
plaintiffs alleged the documents to be void 
because if taken together as a single transac- 
tion, notice of Ganesh’s intention to transfer 


should have been given to the plaintiffs. That 


Court held the transaction to be in reality a 
single one devised in two parts to defeat the 
provisions of section 41 (2), Tenancy Act. and 
decreed: the claim for possession. 

In appeal the District Judge held the patia 
to be a mortgage. In this view the document, 
which itself recited the execution of the 
mortgage-deed for Rs. 60, mortgaged the 
holding for-a sum (Rs. 40) which together 
with the previous sum (Rs. 60) secured by 
mortgage of it exceeds eight times the rent 
(Rs. 10) of the holding. Notice to the land- 
therefore, essential and it was 
admittedly not given. 

In second appeal, it is schtended thut the 
document is a lease, as described therein. The 
lower appellate Court thought the document 
could not be a lease because the consideration 
was not paid on the date of execution but 
consisted of a past advance. There i is, however, 
nothing iu the definition of “lease” as given 
in the Transfer ‘of Property Act (section 105) 
inconsistent with the view that the “price 
paid’ may be an outstanding debt. And in 
Nidha Sah v. Murli Dhar (1), the Privy 
Council held that an ostensible mortgage in 


` consideration of a sum made up partly of past 


aivances was not a mortgage but a grant of 
land for a fixed term free of rent. The 
Reference under Stamp Act (2), cited by the 
appellant’s learned pleader, is clearly in point 
in this connection. In tbe Madras case the 
document purported to be a mortgage with 
possession by which the execatant, finding 


‘himself indebted to another person to the 
‘extent of Rs. 


899-12-0, made over to him 
possession of certain lands for 9 years in 
liquidation of the principal and interest, gave 
him permission to enjoy the produce of the 
land——the profits and losses being entirely 
his—and stipulated for payment to tho 
executant of Rs. 85 annually. The Full Bengh 
BAId  — 
“Although the parties may have under- 
stood and described the transaction 


_(1) 26 A.115;5 Bom. L. BR. 111; TO, W, N. 289 
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as a mortgage, it was in fact a sale 
of a term or lease for 9 years with 
a reserved rent of Re. 35, in con- 
sideration of Rs. &99-12-0, the 
amount of the debt and interest. 
That debt was satisfied and not 
secured when possession was given.” 
The question for determination is whether 
< the trarsfer was made for the purpose of 
securing the payment of money advanced or 
whether it was made in consideration of a 
price paid: see Mantkchand v. Vishnoo (8) ; 
Dhannu v. Beohar Doulat Singh (4); Tukaram 
v Ramchand (5). This question has to be 
decided ona consideration of the document 
itself with such extrinsic evidence of surround- 
ing circumstances as may be required to show 
in what manner the language of the document 
is related to existing facts: Balkishen Das‘v. 
Legge (6). | 
With regard to the document itself I have 
already_mentioned that it purports to be a 
lease. After reciting the payment by the 
defendant on behalf of Ganesh and the 
execution of the mortgage to secure Rs. 60 
of the sum so paid the deed proceeds thus :— 
“Now the balance remaining is Ras. 40. 
In lieu of this sum of Rs. 40 I have 
given you my absolute occupancy 
land described below for 4 years, 
t.¢., from the commencement of 
Sambat 1963 to the end of Sambat 
1966. You should pay to the 
malguzar the rent of Rs. 10 and to 
the kotwar aud patwart their dues. 
With the rest of the profits you 
should realise your money in 4 
years. On expiry of the term of the 
lease yon shallquittheland. Neither 
sball you have any claim against us 
for your money, nor shall I have any 
claim against you for the profits of 
my land. lf any claim is made, it 
will be false. Whether the land is 
to be fallow or to be cultivated is 
for you to decide: you will not 
receive any concession. This lease is 
correct.” 
dt will be noticed that there is no reference 
to’ avy interest aud that the transfer is 
expressed to be ‘in lien” of the principal. As 


jn Nedha Sha v. aie Dhar (1) there is no 
(3) 12 C. P, L. B. 96 
(4) 16 0. P. D. R. 49. 
(5) 26 B. 252 ; 8 Bom. L. R. 770. 
(8) 22 A. 149; 27 I. A. 68; 40, W. N. 158. 
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engagement to be performed by the executant, 


' no accounts were to be rendered or required, 


and there is no provision for redemption 
express or implied. No doubt a mortgage may 
be so devised that nothing remains to be paid 
at the end of the term, but the debt, in whole 
or in part, must be subsisting throughont the 
term; see the judgment of West, J., in 
Abdulbhat v. Kashi (7). What we bave here 
then seems to be a transfer discharging a 
debt as distinguished from one securing a 
debt. 

If we turn tothe surrounding circumstances, 
we see that the mortgage for Rs. 60 and the- 
so-called pattafor Rs. 40 were both registered 
go that the parties had no desire to evade the 
law as it stood in section 59, Transfer of 
Property Act, till amended by Act No. VI of 
1904, a change of which they might conceiv- 
ably have been ignorant in 1905. They saved 
nothing in stamp-duty by . splitting their 
transaction into two parts. The only explana- 
tion of their act then seems to be that they 
wished to escape the operation of section 41 
(2) of the Tenancy Act: this indeed. is the 
plaintiff-respondent's own view of the matter. 
Given this explanation there is no 100m for 
doubt as to the intenlion of the parties. They - 
designated the second part of the transaction 
as & lease and they had a special reason for 
wishing it to be really a lease. Unless then 
the words of the document apart from its title 
are legally incapable of construction as a 
lease, we have.in the surrounding circum- 
stances a very strong argument against con- 
struing it as a mortgage. 

On the whole I think the document under - 
consideration must be regarded as a lease, 
not a mortgage. For the respondents it is 
urged that in this view also they should 
succeed in their suit, the parties to the lease 
having acted with the intention of evading 
the Tenancy law. There is, however, nothing 
intrinsically illegal in effecting two transac- 
tions of different natures on one occasion. Had 
the mortgage and the lease been executed in 
favour of different persons, there could, I 
think, have been no question of their validity. 
As remarked in Dayaram v. Shaligram (8) 
and Rami v. Syed Nur (9), there is no general 
principle of law on which a tenant of agricul- 
tural land should be deprived of the right of 


transfer which men generally exercise over 
(7) 11 B. 462. 
(8) 160. P. L R. 186, 
(9) 4N, L. Ih 45; i a 


ol. VE 


Civil Procedure, 1882, applied to thissale, and-. 
that section empowered the Court in iba dis- 
cretion to adjourn any sale toa specified day 
and hour, but it was prescribed that when- 


ever a sale was adjourned under the section - 


for a longer period than 7 days, fresh pro- 
clamation should. be made unless the jadg- 


- ment-debtor consented to waive it, Now onthe: | 
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facts Ihave narrated, there can be no question ` 


that Surendra Nath Ghose gave such consent, 
and that the nazir, as the guardian for the 


suit for the minors; purported -to give his, 


consent.. The only question is whether in sọ 
doing -the nazir acted beyond his powers, 
That he acted in good faith is beyond dispate. 
The minor’s own mother on the 22nd April 
1902 presented a petition to the Court whereby 
she prayed that a proper order might be pass- 
ed for staying the execttion proceedings till 
the final disposal of the application made on 
behalf of the minors to the Board of Revenue. 
Surendra Nath, the minors’ adult uncle, 
joined with the nasirin making theapplication 
for postponement and submitted to the con- 
dition imposed by the Court: the petition 
itself shows’ that the application was made at 
the Collector’s suggestion, and the condition 
was imposed by the Oourt before whom all 
‘the material facts’ were placed. But then it is 
tirged on” behalf or the minors that even 
though the nazir acted in good faith, he had 
not the power to waive a fresh: proclamation; 
first, because the whole’ order was. beyond the 
 Court’s jurisdiction, and secondly, because the 
nazir, as guardian, had not the power to give 
up a right vested in the minors. 

The argument that the order was without 


jurisdiction rests on certain remarks contained . 


in the judgment of the Courts in Shyam 
Kishen v. Sundar Koer (1), which, itis con- 
- tended, show that in the circumstances ik was 
not competent to the Oourt to adjourn the 
Sale inasmuch as it was in execution of a 
morigage decree. The contention rests ona 


_ supposed conflict between section 89 of the — 


Transfer of Property Act and section 291 of 
the Code of Civil Procedure, 1882. Bab I 
fail to see the conflict; the one section is con- 
cerned with the Court’s order absolute for . 
sale, the other with the adjournment `of the 
‘sale directed and so they relate to different 
matters. Reading the judgment in Shyam 
Ktshan’s case (1) as a whole, I do not think 


ib was intended t3 a ‘down that the order 
' (1) 810. 387, 


‘agree with the Subordinate Judge. 
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for adjournment was without jurisdiction, but 
“only that it was erroneous. [Of. Bibijan Bibi 
v. Sachi Sewa (2)]. Bat even assaming for 
the sake of argument that the order with 
which Wwe are’ concerned was erroneous, ib 
“obviously is not ordinarily open toa party, 
who has obtained and enjoyed the benefit of 
an erroneous order, afterwards to turn round 
“and ask that the onder should be treated as a 
nullity and disregarded. Bat does it make 
any differenca that minors were concerned? 
The guardian was clearly entitled to make 


‘the application on behalf of the minors (sec- 


tion 441, Civil Procedure Code, 1882) and, in 
my-opinion, hs could consent to‘waive, as he 
did, the fresh proclamation, that being a 
condition on which the Oonart insisted as a 
term of making the concession sought. It is 
argued that in so- doing he gave up a right 
balonging to the minora and that this he 
could not do.. But the right was one created 
by section 291 of the Civil Procedure Code 
and was a mera matter of procedure in exe- 
cation prescribed by that section. F, there- 
fore, fail to see what there was to prevent the 
guardian, acting, as he did, in good faith, 
from giving the consent contemplated by the 
section so as to bind the minors thereby. 
Therefore, L hold that the minors cannot now 
impugn the sale on the ground that a ‘fresh 
Proclamation was not made. 

: In this view of the case, itis not strictly 
necessary to consider how far the Subordinate 
Jadge’s conclusion as to the loss occasioned 
to the judgment-debtors by the waiver of the 
fresh proclamation can be sustained, but as 
the matter has besn discassed before us and 
the evidence has been brought to our noticy, 
I think it right to say that I am unable to 
In effect 
he bases his conclusion on the supposition 
that the net income of the property was not 
Jess than Rs. 12,000. and that 172 years’ pur- 
chase was a fair estimate ofits capital value. 

In taking Rs. 12,900 as the net income, the 


_ learned Judge was influenced by the judg- 


- 


ment-debtors’ treaty with the appellant fora 
putni ab that rate, but nothing came of it, 
Mr. Chaudhry ‘has further attempted to 
‘support this figure by a statement in Romash 
Chandra Obhuckerbutty’s affidavit filed on 
the 11th July 1902, in which he says: “I 
made an enquiry in the locality and at the 


‘cuéchery of the’ judgment-debtors. I came to 
(2) 81 O. 683; 8 Ù. W, N. 684. 


- 


a oe know and believe that the annual netincome . 


thereof; would be Ra. 12,000 (T, welve thous- 


~ -and). ind that the value thereof'in an unen- 
cumbered state would by no means bs more 


than Rs. 1,10,003.” 

This, it is said, shows that- the J idg WAS 
justified in taking the net profits as Rs. 12,000 
“but the affidavit itself indicates the moria. 


. in this oral evidence before the Babordinate 


Jadge, Romesh Obhunder, Chukerbutty ex-. 


plains the statement in his affidavit in a 
manner which deprives it of the force that 
the respondents would ascribe to it. 

After careful consideration , of the oral 
evidence and of the tables of figures that have 
- been placed before the Court, Iam not con- 
vinced that the net incomeof the property was 
at the time of the sale Rs. 12,000. Mr. Ohau- 


dury endeavoured to support the view. that. 


the income of the properties could not be less 
than this sum by a reference to certain settle- 
ment papers- No reliance, however, was 
placed on these in the Court of first instance 
` and rightly so, for-the inference sought to be 


~ drawn from them rests on the fallacy of 
identifying the -annual value of a piece of 


land with the sum of the rents payable in 
respect of the several tenures and under- 
tenures relating to it. The acceptance of 173 
years’ purchase as the proper multiplier for 
the purpose of arriving at the capital value 
of the land rests on the evidence of Raj 
Kumar Singha, a servant of Maharaj] Kumar 
Kristo Das Lala, who speaks to a treaty for 
the purchase by his master of the property at 
174 years’ purchase. 


But this treaty proved infructuous and it 


- would-be a mistake to place too much reliance 


on it. Ibis trae that some of the judgment- 
debtors’ witnesses, speaking generally, would 
put the multiplier at 12,15, 16,20, or 26 
yeara’ porchase.~ But as - against this, there 
is distinct evidence on the appellants’ hide of 
two specific sales im one of which the property 


- was gold at 6 and in the other at 9 years’ - 


: purchase, and.it is contended on behalf of the 
gppellant that this represents fair value. - 


The figure may appear small but regard - 
First - 


must be paid to all the circumstances. 
it must be borne in mind that this was a 
‘forced sale and the difficulties that attend 
an auction-purchaser have become prover- 


bia 
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This casa has provad no excsption for there - 
is evidenca that this litigation is financed by 
the tenants; whether this is purely for altrn- 
istic motives -.may perhaps, ba doubted. 
Then the character borne by the district, in 
which this property lies, does not encourage 
high prices; it is subject to inroads of the 


- sea, and ib was treated as matter of common 
tion on which this estimate was based, and ° 


notoriety béfore us by counsel on both sides 
that the tenants of Backerganj have not the ` 
réputation of being the most tractable. Nor 
can [ disregard the fact that though more. 


than a year elapsed between the decree and 
_ the sale, no one could in the interval be dis-~. 


covered to save the judgment-debtors’ posi- 
tion by finding the required money either as 
purchaser or mortgagee, and yet there is - 
reason to suppose that efforts were made in 
this direction on behalf of the mortgagors. 


-. I am, in these circumstances, unable to 


adopt the Subordinate Judge’s view that the 


absence of the fresh proclamation occasioned 


a-substantial loss to the judgment-debtors, ` 
for it is not shown thatthe Judge’s estimate 
of the value of the property represents what 
it would be reasonable to expect as the result 


ofa forced sale, nor bas it been shown that -` 


the absence of the fresh proclamation in’ any 
way affected the sale, which it is t6 “be noted 


was adjourned on the 14th of July-to a speci- 


fied day and hour: Several other points were 
urged on behalf of the appellants but in the 
view I take. they need not be noticed, and 


“though cross-objections were filedon behalf of 


the judgment-debtors, their counsel in the- 
exercise of his discretion stated that he could- 


‘not properly urge before us anything beyond - 
‘those-topics with which I have dealt, and it 


is on those alone that he has relied: 

The result then is that the appeal must. be 
allowed, the order of the Court below revers- 
ed, and the application to.set aside the sale 
dismissed with costs throughout. We assess 
the hearing fee in this Court at fifteen gold 
mohurs. 

This judgment will govern the other appeal 
(No. 449), in which the application is accord- 
ingly dismissed with costs throughout. We 
assess the hearing fee in this Court at ten _ 
gold mohurs. 

Appeals allowed, 
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their own property... If that right ‘is to be 
restricted, the restriction must be clear and 
specific.’ - 
the Legislature appears from the precision 
with which section 41 (2) of the Tenancy Act 
is worded. Had the Legislature intended to 
put a combination of mortgage and lease on 
_ the same -footing as a combination of two 


separate mortgages, it would assuredly have 


done so. st 
The appeal succeeds ssd the plaintiffs’ 
suit is dismissed with costs in all three Courts. 
Appeal allowed. 





(s. o. 8 N. L. R. 69) 
NAGPUR JUDICIAL COMMISSIONER’ § 
; COURT. k 
- Sxoonp Civiu Arrear No. 92 ox 19C8. 
March 12, 1910. 
Present :—Mr. H. V. Drakb-Brockman, J. g. 
THAN SI NGH——PLAINTIPE— A PPELLANT 


YET SUS 
OHAN DU LAL—-DREFENDANT—RESPONDENT. 

‘Central Provinces Tenancy Act (XI of.1898), 3 
41 ({5)--Landlord consenting to mortgage—Precluded 
from prp-empting on  foreclosure—Construction of 
` statutes-—Words of an old statute transcribed mbo a 
new one. 

Sub-gection 6, section 41, of the Central Provinces 
Tenancy Act, applies to the foreclosure of such a mort- 
gage only as might be made without notice to the 
landlord. The landlord on receiving notice of an 
intention to mortgage is once for all put to his elec- 


tion and failing to pre-empt must accept the morb- 
gage with allita legal consequences whether they in- ' 


clade the actual ouster of the tenant or not. 

Gopal, v. ‘Holu, 6C.P. L R. 65, Punjaji v. 
Beharilal, 60.P. L R., 181; Ramlal v, Musammat 
` Hasandits,, 7 C. P. L R. 80, referred to. 

Where words of an old statute-are transcribed into 
the new statute, the presumption is that any legal 
interpretation which has been pub upon them by 
Courts of law has been recognized by the Legislature. 

Laamkant Rao.-v. Kalioo Singh, 10 ©. P. L. R. 76, 


Haradhun v. Ghunder Mohan, Special’ W. R. 66 at ’ 


p. 67; Chhotalal v. Nabubhai, 25 B.161 at p. 167 ; 
In the matter of Syed Wajid Hossain, 6 0. W. N. 658 
at p. 569; 28'C. 890, rohed upon. 

Second appeal ‘against the decree of the 
- Divisional Judge, Nagpur Division, dated 
the 28th October, 1907, confirming the 


decree of Mr. G. G, Ratiade, District Judge, 


Balaghat, dated the 2nd July 1907. 

Sir B. K. Bose, for the Appellant. 

Mr. M. M. Mullna; for the Respondent. 

Judgment.—tThe plaintiff in the sait 
out of which this second appeal arises is the 
sole malguzur of mousa Dongaria. The pro- 
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That this principle i is recognised by i 


. Punjaji v. Beharilal 
Musammai Hasan Bibi (3) were cited and 
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perty in dispute is an absolute occupancy 
holding which was mortgaged on the 21gt 
July 1888 by the tenant Jharn to Bakshi, 
father of the defendant Chandulal. The last 
named person foreclosed and obtained pos- 
session on tha 24th April 1906. In the 
meantime the plaintiff had moved the Deputy 
Commissioner to fix the value of the holding 
as he wished to purchase 16 as pre-emptor: 
the value was accordingly determined on the, 
19th April 1906 to be Rs. 300. Thesuit was 
filed on the 7th March 1907, the claim being 
to eject the defendant on the ground 


‘that notice of Jharu’s intention to effect 
“the mortgage was not given as required 


by section 88 (2) of the Tenancy Act, 
1888, or alternatively to pre-empt for Rs. 300 
under section 41 (5) of the Tenancy Aut, 
1898, The defendant pleaded and proved to 
the satisfaction of both the Courts below that 
Jharu gave due notice to the plaintiff's prede- 
cessor-in-title, Jairam, on the llth July 1888 
and also that Jairam himself went to Bakshi 
and intimating his own inability to make the 
desired advance ‘consented to the mortgage 
before the deed was.executed. The claim for 
possession was accordingly dismissed. With 


‘regard to pre-emption the lower appellate 


Court has held that sub-section (5), section 
41, of the Tenancy Act, applies to the 
foreclosure of such a mortgage only as might 
bé made without notice to the landlord. The 
decisions of this Court in Gopalji v. Holu (1), 
(2) and Ramlal v. 


relied on. 
In second appeal, it is contended on behalf 


_of the landlord that section 41 (5) of the 
Tenancy Act should be construed literally 


and, therefore, as giving the right] of pre- 
emption in all cases where a mortgage valid 
against the landlord is foreclosed, whether 
the validity is due to -(1) non-applicability of 
sub-section (2) or (it) failure by the landlord, 


, after receipt of notice, to pre-empt ander 
‘sub-section (4) or (411) consent by the land- 


lord. For the respondent, on the other hand, 
itis urged that.the landlord on receiving 
notice of an intention to mortgage is once for 


“all put to his election and failing to pre-empt 


must accept the mortgage with all its legal 
consequences whether they include the actual 


-ouster of the tenant or not. 


6 O. P. L, R. 131, 


PH: P. L. R. 65. 
8) 7 O. P. L. B. 82, 


ae 


-mortgage, 


_ the words 


“though he has 


820 - 
~ THAS SINGH v. OHANDU LAL. 
” Under ike supplementary wajib- ul-arz of . 
1865, the nature.of which was described by 


mein Seth Gangabishan v, Balmukund (4) and 
again by Bose, A-J. O.,in Ragho v. Sadoo (5), 


: absolute occupancy tenant was competent to 
mortgage his holding by conditional sale 


without the consent of his landlord: see 
Rukhama. Bai v.. Ganpat’ Rao (6). "The 
Tenancy Act of 1883 by its 38th section con- 
siderably restricted this right by requiring 
notice to be given of anintention to effect a 
if “the sum secured exceeded a 
certain maltiple of therent, and by empower- 


‘ing the landlord to pré-empt, provided he 


claimed to doso within one month. Failure 
to observe this restriction resulted in the 
mortgage being void as against ‘the landlord. 


- The section, -enacted n-1883, further pro-. 


vided for pre-emption in case the holding 
were sold by order ofa Civil Court in execu- 
tion of a decree other than a decree obtained 
by the landlord, whereas the supplementary 


-wajtb-ul-are gave this right only in the case 
By Act XVII of 1889 . 


of a voluntary sale. f ; 
“or is foreclosed” were inserted in 
sub-section (5), which then assumed the form 


in which the corresponding provision of the’ 


< Tenancy Act, 1898, was enacted, namely:— 
“When the right of. 
l occupancy tenant in his holding is 


` sold or is foreclosed by order of a ` 


Civil Court in execution of a-decree 
“other than a decre ðbtained by his 
landlord, the landlord shall have 
- the same right of pre-emption as is 


given in the case.of a sale by clause ' 


(a) of sub-section (3).” 


In these cages ‘the landlord is not entitled to` 
Bee © 


notice. of the transfer tn tavilum: 


Laxmikant Rao v. Kalloo Singh (7). 


For the appellant it is argued that the 
object of the Legislature i is clearly to preclude 
a landlord from being compelled to accepta 
tenant, of whom he does not approve; that a 


mortgage, may be permitted because the - 


tenant is believed to be solvent and certain 


_ to redeem; and that as no man of business - 
- would allow a mortgage-debt to swell beyond . 


the value of the.security no hardship to mort- 


gagor or morigagee can result by allowing « 


a landlord a second chance of’ pre-emption, 
“deliberately foregone the 
9 8. N. L. B. 40. ' 


5) 6 N. L. R. 6; 5 Ind. Cas. 428. 
R. 42, 
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‘an absolute 


a 


first allowed him: ae law. There is FEA 
less considerable force in these considera- 
tions. On the other hand, the latest “of the 
- three cases relied on by the lower appellate 


Court was decided as far back -as 1892, 7.e,. 


6 years before the existing Tenancy Act came 
into force, so that. there is a strong presump- 


tion that the interpretation put by Neill 


and Stevens, J.’ Cs., on the words of sec- 
tion 82 (5) in the Act of 1883 was 
adopted when those words were transcrib- 


- ed into the repealing Act: see Maxwell on thé 


Interpretation of Statutes; page 462 (4th 
edition). This presumption bas been 
recognised ‘in several Indian cases, e.g., 
Haradhun v. Onander Mohun (8); Ohhotalal vy. 
Nat!.abhai (9); In the matter of Syed Wajid 
Hoosain (10). Iù what is known as Dale's 
case (11) Lord Justice James said :— 


Where words of an old statute ‘are - 
into or by re- . 


either transcribed. 
ference made part of the new statute, 
it is, according .to my. opinion, 
3 a rule of construction that this is 
always done with the object and 
- intentof giving to those words any 


put upon them by Courts of law, 
so ‘that it is- convenient that the 
< same words should, either by tran- 
scription or reference, be used in 


order that everything that had been | l 
_ settled before should remain settled l 


~ without fresh litigation.” 
CI ‘consider that I should act on this - pre- 
sumption in a case like the present where the 


ny 


legal interpretation which has been | 


landlord actually interviewed the mortgagee ~ 


and expressly authorised him to make an 


, advance because unable to find the ‘requisite 


money himself. The appeal accordingly fails 

and is dismissed with costs. In the Courts 

‘below costs will be borne as already ordered. 
- Appeal som cea 

(8) Special W. R. 66 at p. 67. ; 

9) 25 B. 151 at p. 157, 

ag .W. N. 566 at p. 569; 28 O: 890. 

© (11) (1881) 60 L.-J. Q. B. 234 at p. 262; 6 Q. B. D. 

474; 48 L, T. 786; 46 J. P. 284. 
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KRISHNAJI v. MANWAR ALI. 


(8. c. 8- N. L. B 73) 
NAGPUR JUDICIAL COMMISSIONER'S. 
COURT. . 
Frest Crvi Apprat No. 30 or 1907. 
“ “August 8, 1908. 7 
2 Present :—Mr. Stanyon, A. J.C. 
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Berar Inam ‘Rules—Inam to grantee and his direct 
lineal heirs — Confers - lsfe-estate only.. 

‘The Berar Inam Rules are exhaustive of Inam 
tenures in-Berar, and there can be no such tenure in 
that territory which is not governed by them, un- 
less it has been expressly exempted from their 
Operation. : ~ 

An Inam, granted: under Rule V (3), of the 
Berar Inam Ries, to a grantee and his direct 


each holder; in turn, an estate for life only, which 
is. absolutely inalienable by any process which 
might take the estate out of the family, for whose per- 
petual maintenance it was made, or sọ as to defeat, 
delay, or incamber thé enjoyment thereot by any 
successor after the alienor. '. 

, Vasudev v. Ramkrishna, 2 B, 629 ; Gulabdas Jugji- 
vandas v. The Collector of Surat, 3B. 186, 6" I. A. 54, 
referred to. 


First appeal against the décrée. of the Ad- 
ditional District Judge, East Berar, Amraoti, 
` dated’ the 19th January, 1903. 

: Messrs. P, W. Dillon, and K. G. Deshpande, 
for the Appellant. ` 

Messrs. M. R. Dixit and M, Ohuckerbutty, 
Aud Rao Bakadur R:' N. Mudholkar, for-the 

“Respondent. ' 

Judgment.—tThis was a suit to fore- 
close mortgage by conditional sale. 
- property mortgaged consisted of some fields 
in the Ellichpur. Talag im Berar. They con-. 
stituted an Inam granted rent- free for personal - 
maintenance, and. the Inam’ Certificate des- 
` eribed the nature of the tenure to be ‘rent-free 
to claimants and their lineal descendants in. 
perpetuity.” The mortgagor was one Fayaz 


-` Ali, a descendant of the original grantees. Ab 


the date .of the suit he was dend and ib was. 
inatituted - against his brother’s sons as his. 


` legal representatives. One of the -pleas in . 


. defence was, that the mortgagor had only a 


i  Tife-inteřest" in the - property mortgaged, . 
without any power of alienation, and that. 


such interest- having determined with his’ 
death, the mortgage had ceased to be opera- 

tive 
. Court, with the result that the.claim to fore-` 


close was thrown out. The plaintiff-mortgagee 


appealed. After ‘dealing with some ` pre- 


liminary questions aa: to the past history - 
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The. 


This. defence’ prevailed in the lower | 


_of thé fields and their - devolution, the judg- 


ment of the Court decided the question of the 


` nature of the lands mortgaged in the follow- 


ing terms :— ` 
* * t # # 

I, therefore, take up the question as to the 
alienability of the interest which Fayaz Ali 
is claimed to have mortgaged. That is a 
question which must be decided with reference 
to the nature and terms of the Inam, and of 
the law by which such tenures are governed. 


It was urged that there was nothing in the 


Inam Certificate, of which Exhibit D-1 is a 
certified copy, to show that this particular 


` grant was governed by the Berar Inam Rules, 


` which find place, as Resident’s Book Circular 
lineal heirs and” undivided brothers, confers upon ` 


No. 1, in Volame III Chapter II of “The 


“Code of Non-Judicial Book Circulars” in force 


in the Hyderabad Assigned Districts. But 
that contention will not bear examination for 
a moment. The Rules received the sanction 


of the-Government of India in 1859, and the 


grant now under consideration was made in 
April 1874, the Rules being then, as now, in 
fall-force. The grant must be taken to have 
been under the Rules. It would beon a level 
with the. above contention to argue that a 
village: tenant in these Provinces was not 
governed by the Central Provinces Tenancy 


“Act, because his lease did not expressly 


purport. to be one under the Act. .The Rules 
are exhaustive of Inam tenures in Berar, and 
there can be no such tenure in that territory 
which is not governed by them, unless it has 
been ‘éxpressly exempted from their opera- 
tion. Moreover, in the words limiting the 
devolution of thé Inam to the lineal descendants 
of the clasmants, I see inherent evidence of the 


‘grant being one under the said Rules, which 


were issned for the settlement of claims to 
Inams, and provided such devolution in the 
case of grants for personal maintenance. 

Rule V is the one thatnow concerns us, and 
I reproduce so much of it as is material for 


the purposes of this judgment :— 


I; if the Inam is a personal-or subsist- 
_ ence ‘grant, ib will be confirmed to 
`- the holder ‘according to its actual 


7 


a E ` tenure, and the terms upon which 


an Jnam liable to quit-rent, or 
‘terminable, may be converted into 
a, free-hold and made perpetual, are 

as stated below. 
2. If the present incumbent is a descend- 
‘ant of the original grantee, the 


~ 


$22 


ERISHNAJI V. MANWAB ALI, 


Inam will be continued to him 
hereditarily, subject to the following 
conditions :—- 

First —-Successions limited to direct 
lineal heirs and undivided brother; 

Second.—The Inam escheats to Govern- 
nent on failure of such heirs; . 

Third. Future alienation of the Inam is 
prohibited ; and 

Fourth.—The right of adoption to an 
Inam is not recognized. — 

2. But an option will be given to the 

‘ Inamdar‘to convert this restricted 
tenure into a free-hold, with full 
power of alienation by gift, sala, 
adoption, or otherwise by consent- 

. ing to the payment of an annual 
quit-rent,”’ 

Then follow varying rates of quit-rent as 
follows:— 

(a) to a youthful Inamdar with reason- 
able prospect of lineal heirs, ‘one- 
eighth of the asseased rental; 

(b) toan Inamdar with no existing or 
prospective lineal heirs, but having 
childless females to succeed him— 
called “terminable heirs’’—one- 
fourth of the assessed rental ; 

(c) to an absolutely heirless Inamdar, 
one-half of the assessed rental. 

The Rule goes on to provide that settle- 
ment with present incumbents who are not 
descendants of the original grantees could 
only be made on quit-rent ag above provided. 
It allows redemption of an Inam enfranchised 
with a quit-rent by immediate payment of a 
sum equal to 20 years’ purchase of such rent, 
and makes certain other provisions for saving 
of cesses and for dealing with Jnams granted 
by subordinate Revenue Authority, with 
which we have.no concern in this case. 

Tt seems clear from the terms of Exhibit 
D-1, 
(a) that the three grantees therein 

named were descendants of an origi- 

nal grantee ; 
(b) that they did: note exercise: 4hew 
option of converting a restricted 

55 personal grant into a free-hold. 

Therefore, the grant must be interpreted 
as one under Rule V, (2), subject to the four 
conditions already reproduced. Thereupon, 
the questions raised seem to be these :— 

(1) Was the prohibition against aliena- 
tion absolute, or merely one of pro- 
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tection of the reversionary rights of 
Government P 

(2) Was the interest conferred upon 

each holder for the time being 

merely an estate for life, or did it 

confer on such holder a right to 

dispose of the lands so as to bind all 

his successors, subject only to the 
reversion of Government P 

These questions are by no means free from 

difficulty, but after careful consideration, and 

with due regard to the principle affirmed, 

inter alias judicationes, in Vasudev Anant v. 

Ramkrishna (1), that parties cannot take ad- 


_ vantage of provisions made for the benefit of 


Government only, I am of opinion that the 

grant now in dispute conferred upon each 

successive Inamdar an estate for life, and that 

the prohibition againstalienation was absolute. 

In my opinion the observations of their Lord- 

ships of the Privy Council in .Guladbdas 

Jugjivandas v. The Collector of Surat (2), are 

very pertinent as laying down the considera- 

tions by which the Court must be guided in 

interpreting such a grant asthe present..In 

dealing with the question whether or not a 

successor of the original grantee in the case 

before them took an absolute estate their 
Lordships remarked as follows = 

“This question depends upon the con- 

struction of the sanad; but that 

construction may be aided by a 

consideration of the surrounding 

circumstances, and of the occasion 

on which it was granted. * * + 

It appears to their Lordships that 

it was the intention of the Hast 

India Company not merely to givea 

reward to the Buckshee for any 

personal services which he had 

rendered (a reward which he would 

be able to dispose of as he thought 

fit), but tomake a permanent pro- 

vision for the maintenance `of an 

important family * * It has 

been argued * * * that this 

sanad was not a grant * * but 

merely aconfirmation to the Buckshee 

of a jagir which he before held by 

hereditary tenure, and had power to 

alienate ; and that this grant ought 

not to be consirned as cutting down 

a rights. But it appears to their 


Fol. vi 
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- Lordships that ` the'foundation of 
-this argument fails. the appellants. 

a They agree with the High Court that 
t a jagir must be taken, príma facte, 
to be an estate only for-life, although. : 
it may possibly be granted in such 
terms as to make it hereditary. 
There is no evidence that. the jagirs 
held: by the Buckshee *. * were 
hereditary. * * >% That being 
so, their Lordships do not regard 
the grant as cutting down his right, 


1 


vut- as extending -it so that his. 


successors would. be . necessarily 
.. treated as the owners of the jagir 


unless and until resumed; but hav-'` 


ing regard to the object and terms 
. of the grant, they have come to the 


conclusion that each of the descen- ' 


dants of the Buckshee, who took the 
jagir, took it for his life -only. 
* -*. * Their Lordships * * * 
are not prepared to affirm that ‘all 
the considerations .applicable. to 
. grants from private persons. apply to 

grants from the State.”’. 
.:I¢ only remains to mention that the grant 
in the case before their Lordships was to the 
grantee with his children or déscendants,” 
and succession was” not limited, as in the 
present case, to lineal descendants and undivid- 
ed brothers. Itis true that the. grant was one 
in which the nét income of: the jagir, pend- 
ing resumption thereof, went to make up the 
total of what their Lordships called a pension 
of Rs. 24;000 a year, the other part of which, 
“paid in cash by the Government; was iakon 
to be absolutely inalienable, aid that in this - 
detail, which certainly influenced the Privy 
Council decision, the present case differs 
from the ‘reported case. But the principle 
remains, that whatever may be open to dis- - 
pute in.the interpretation of such a grant as 
that now béfore-me, must be read in, the 
light of the object- and terms of the grant, 


-and of the circumstances in ies it was 


issued. 

Thoe grant .in the present. case was one for 
.the personal. maintenance of the grantees and 
their lineal descendants . and undivided. 


"brothers. It is impossible to dissociate such a | 


grant from the view that it was made for the 
subsistence of a particular lien an a particular 


family which had obtained the exceptional . 


favour ofthe State for: reasons personal to 
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_ grant was originally made. 


the individual or individuals to. whom the 
The primary 
object of the State was obviously to recognize 
the claims of-the original grantee upon its 
: gratitude or favour in some way that wouldbe 
“permanent and in accordance with the 
natural desires of the grantee. The main- 
‘ tenance of an estate with an unbroken line of 
devoltition in his own family, the perpetual 
protection of his descendants against want 
and privation, and the descent to. them of the 
peculiar manifestation of Government favour, 
would be the natural desires of every such 
grantee. It seems to me that any act by 
which the grant would pass into the hands of 
a stranger, having no claim by blood on the 
grantee, and no claim’ by service or otherwise 
upon the special favour of Government,would 
at once defeat the objects of both grantor and 
- grantee. In the ordinary case of a fee-simple 
: grant to “A and his heirs” the grantor has 


no eye on the heirs: he uses them merely to 


declare the extent of the interest with which 
he ‘desires to invest A. Butin the present 
case the State selects the particular heirs to 


` which it desires to extend its favour, and its 


object must. be that all such heirs should 
succeed in turn,-and enjoy the privilege con- 
ferred, upon ‘them as direct- descendants of a 
favoured individual. ` If any one of such 
descendants could deprive the family of the 
estate for his own solitary benefit, the above 
object of thegrant would certainly be defeated. 
16 will be observed that there is no provision 


rin the rule for: dealing with the case of an 


tnam which has been alienated. It cannot 
be claimed that Government intended a 
- stranger, such as the plaintiff in this case, 
should hold any land rent-free for a single 


.day. But as matters stand no Inamdar can 


transfer the. land of his Inam without also 
transferring the privilege of holding it rent- 
free—-a privilege which was intended to be 
. personal to him. He must transfer his right, 
' title and interest, if he transfers anything at 
all in a permanent way. The very absence 


` of a provision for the resumption of an 


alienated Inam suggests, to my. mind, that 
the Government never contemplated that 
“eventuality because it made the Inam an 
inalienable estate unless it was converted 
‘into .a freehold. Fach lineal descendant of 
the original grantee tn esse has a vested 
interest inthe Inam; and that interest cannot 
be defeated at the.option of any one such 
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plaintiff's: mortgagor, Fayaz Ali, became, in 
due course ‘the sole Inamdar for the time 
_ being, he had no power to defeat the interest 


~ bf, his, successors,  Imdad Ali and Fateh Al. 
T think that the view taken by the lower 


` Court on this point is correct, and I hold. 
_ that an Inam; -granted under Rule YV, (2), of 


, the Berar Inam Rules, toa grantee and his 
‘.tHirect lineal -heirs and’ undivided brothers, 
tonfers upon each holder,:in turn; an estate 
for: life only, which is absolutely inalienable, 


by any process~ which might take the estate| 


out of the family ‘for whose perpetual main- 

: - tenance it was made, or so as to defeat, delay, 

$ or incumber the: enjoyment Pereo by. any 
successor after the-alienor. ` < 

The plaintiff neither claimed, nor was he 

p legally entitled to, any personal relief against 

' thè legal representatives of his mortgagor, or 


| `. any of his assets, other than the Inam - lands, 


“in their hands. But not one of the 
defendants: has appealed against the lowér 
‘ Court’s decree in this respect, and,- therefore, 
` the only order which | can and do pass is that 
- . this.appeal should be dismissed with costs. 
One set of defendants’ 

- allowed. - 

“Appeal, diomissod. 


(a. c. 6 N. L. R. 78) 


NAGPUR JUDICIAL COMMISSIONER’ g` 


a l .COURT. 
a i _ KBõoND CIVIL Appran No 194 or 1909. 
3 > ‘January 4; 1910. - . 
Present :—Mr. Skinner, A. J.C. 
| BALIRAM Darenpawt— AppkLLANT 
tersus 


MAROTI —PLATNTIFE — RESPON DENT. 


`” Berar Land’ Revenue Code, “ss 69, 72 comme 


ment by tenant in favour of a ’ specafied person—-Oonsent 
‘~  - Of the Deputy Commissioner—-Its efect—Chapter XVII 
> of the Code Rights of co-sharers, 
The whole scheme of the Berar Land Revenue . 
Code. shows that the property in unalienated land 
‘, remains in the Government, to whom the holders 
“stand in the relation of tenants. 


', ° Section 69of the Code” provides for their relin-- 


_ quishing their holdings either absolutely or in favour 
of a specified person; and the discretion given to 
“the Deputy Oommissioner by 


‘thatthe transaction is one of surrender to the land- 
lord and s.re-grant by the latter to a fresh tenant. 


Lg 


LA 


“INDIAN OASES. 


if it-could be found that” 


costs only. will be’ ak kaa 


section 72 of" tlie. < 
.Code as to recognizing the transferee clearly shows. 


g" ae rights of sharers i in E SORDE are Fetes < 
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by the ‘provisions of Chapter XVIII of the Code,’ 
which’ gives them a right of pre-emption, if the hold- 
ing is relinquished by a registered occupant in favour, ` 


ofa specified person.for valuable consideration. 


The co-sharers cannot ignore & transaction, which > 
has terminated the tenancy,under which they claim, 
and treat ag trespassers persons, who- have . come 
into possession in 9 manner expressly authorized 
“by law. S 

. Second pineal against the- decree’ “of ihe 
„Additional District Judge, West Berar, Akola, ` 
dated’ the 27th January, 1909; ‘confirming. 
the decree of Junior Munsif, Akola, darad thè ; 
Ist October, 1908 ~*~ i 

Mr. G.- P. Dick, for the Appellant. 

Mr. G. 5 Subhedar: for the Respondent. 

‘dudgment..—The plaintiffs sued as . 
_co-sharers in Survey No. 58 of matza 


i -Pilakwadi in the Akola District. of Berar’ 


for possession of two-thirds thereof and Ra. 100: - 
“mesne profits on the ground that the - 
-whole field had been wrongfully sold by’their >. 
-brother the defendant Pundalikto thd defend. > 
‘ants’ Baliram and Govinda. The Court’ of 
first instance gave the- plaintiffs a decree for 
possession,- Rs. 100, and casts, which was 
upheld by the lower appellate Court, both - 
holding that Pundalik was the 
-manager of a joint family, of which the plain- 
tiffs were members, and placing on his 


vendees.the burden of proving that the sale . 


to them- was made under legal necessity or ‘for p 
the plaintiffs benefit.” ; 

< Baliram and Govind appealed to this Court, ` 
‘and their second appeal was first ‘heard ex 
parte, the decrees of thelower Courts set, aside 
and the plaintiff’s suit dismissed with costs, | 


_on the ground that the lower Courts had. 


overlookéd the fact that the rights in question 
are not ‘proprietary but tenant rights, the. 
` repeated decisions of this Courtin Birdhichand _ 
v. Kashiram (1) and Trilochan v. Lachman (2) 
“followed in Ganpat v. Trimbak (3), that 
“a surrender, of a tenant-right remains a 
_surrender, though it may be for a considera- . 
‘tion, and though it be called‘ sale, and the 
provisions with regard. to the surrender or 
‘relinquishment of holdings contained in sec- 
. tions 69.to 72 of the Berar Land Revenue’ 
Code. And it was held that as Pundalik 
Was admittedly the registered occupant of the 
‘holding in question, and surrendéred it in 
_ 1898 by a ‘razinama’ or written relinquish- 
ment, which fulfilled thé requirements of Bec- 


y D BO. P.I B 122 


-(2) Y4 0. P. L: R. 29.. i pose N K 
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“~ Wrongly laid by the lower Courts, 


‘ qnestions involyéd.in my ex parte juigmant of: 
It is suggested by 


= dividual: 
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tion 69, ‘and the ‘appellants had Aiea ee 


the land by. a fresh lease from Government, 
the rights of Pandalik, and of any persons 
claiming through him, had prima facie been 
extinguished, so the burden: of proof had been 


plaintiffs’ claim as preferred -by them was 


barred by Pundalik’s,relinquishmoent. 


- Subsequently the plaintiffs obtained a re- 
hearing of the second appeal, 
following judgment way delivered, affirming 


the ex pante. decision with a slicht modifica- ; 


tion as to costs. : 
This case has now b3en ante on ‘the rg- 


6ause- to alter-the view I took of the nrain 


the 14th Ostober last. 
their learned Counsel that the right of a 


holder of unalienated land in Berar is a qudsi- 


proprietary right.. Bat this is a proposition 
T am unable to accept, and for which I have 
been shown no authority. The-common law. 
ef India is that land is the property of the 
Crown unless and until ‘granted ~ to an in- 
No such grant is alleged, and the 
whole scheme of the Berar Land Revenue 


Code, in my-opinion, shows that though there 
‘may bho a question with regard to alienated 
land as to whether proprietary rightin it’ 


has baen conferred or only the land révenue 
assigned, there oin.be none as to aualienated 
land, the property in' which , remains. -in the 
Governmant, to whom the holders stand in 
the relation of tenants. Section: 63 of the 
Code provides for their relinquishing their 


holdings either absolutely or in favour of a 


specified person.. Andin the latter case the 


us Deputy Commissioner may recognize the 


transferee Bat both the form of the transac- 
tion, involving as it-does a relinquishment by 
thé outgoing tenant and a fresh lease to his 
successor, aid the discration . given to the 


“Daputy Commissioner by section. 72 of the 


Code as to-recognizing the transferee, in my 


- opinion, clearly show‘ that the transaction is 


one of surrender to the landlord and a 
re-grant by the. latter to afresh tenant. The 


rights of sharérs inthe holding are protect-’ 


ed by the provisions of Chapter XVIII -of 
the Code, which give them a right of pre- 


emption if the holding is relinquished by’ 


the.registered occupant in favour of a specrfied 
person for valuable consideration, and ibis 


not clear to me.that théy Have any other- 
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means of challenging a surrender by the 
registered occupant. But if they have it must 
be by a uit framed for that purpose, and not 
by ignoring a transaction, which has terminat- 
ed the tenancy under which they claim, and 
treating as trespassers persons, who have 
come into possession in a manner expressly 
authorized by the law. 

It is objected that the appellants did not 
put their case on this basis either in the first 


-= Court or in the memoranda of first and second 


appeals, and that they admitted Pundalik had 
sold the holding, and raised a plea of legal 


`. necessity. But there has been no inconsist- 
spondents’ behalf, but I have been shown no | 


enoy on -the appellants’ part. They pleaded 


_ in the first Court that they had acquired the 


holding by virtue of a raziname’ and ‘qabuliat’ 
a surrender by the registered occupant, and 
ve-grant to them. The legal effect of the tran- 
saction is a question of law, and the fact that 
neither the appellants, their advisers in the 
lower Courts, nor the Couris themselves took . 


. the view of their effect that seems to me cor- 


rect does not prevent that view being taken 
in second appeal. - 
Ther is no question of surprise as when 


| the respondents asked to have the ex parte 
- decree set aside they knew the case they had 


toó meet, nor can I see any ground for a 


- remand as any claim to pre-empt the holding 


or to set aside Paondalik’s surrender is clearly 
time-barred. All that the respondents can, in 
my opinion claim is some o?nsideration in 
regard to costs in view of the appellants not 
having taken the ground they should have 
in the first Court, and this will, I think, be 
sufficiently met by directing that the parties 


_baar their own costs of process-fees and 


witnesses’ diet-money in the first Court. 


. The ‘appeal is allowed, the decrees’ of the 


Courts below set aside, id the plaintiffs’ suit 
dismissed, and-with the exception I’ have 
specified the plaintiff- respondent must pay 
the costa of the defendant-appellant in all 
three Courts: l 

j : er: allowed. 
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CALCUTTA HIGH COURT. 
MIscELLANROUS Civit AppRat No. 25 or 1909. 
June 6,.1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Jostice Carndnuff. 

Sheikh ASAD ALI MOLLA AND ANoTHER— 
DECRER-HOLDERS —APPBLLANTS 

VET EUs ji 
Sheikh HAIDER ALI AND orHers—J UDGMENT- 
DEBTORS——R&SPON DENTS. 

Civil Procedure Code (Act XIV of 1882), 8.282 and 
(Act V of 1908), O. XXI, r. 16—Hwecutron—Decree for 
maintenance—-Assignes of decree—Right to execute. 

The assignee of a decree for mamtenance has the 
right to execute it against the judgment-debfor in the 
game manner as.the original decree-holder, and to 
realise by execution arrears of maintenance as they 
fall due from time to time. 

Appeal from the order of the first Sub-Jndge 
of 24-Pergannahs, dated November 4, 1908. 

Babu Manmatha Nath Mookeriee, for the 
Appellants. 

Babu Baranashtbasht Mookerjee, for the 


Respondents. 


Judgment.—tThe substantial ques- ` 


tion of law, which calls for decision in this 
appeal, relates to the right of an assignee 
of’ a decree for maintenance to execute it 
against the judgment-debtor in the same 
manner as the original decree-holder. The 
circumstances, under which, the present dis- 
pute bas arisen between the parties, have not 
formed the subject of controversy - before us. 
On the 18th April, 1900, one Banu Bibi com- 
meneed an action for partition of movable 
and immovable properties jointly owned and 
possessed by her along with her cg-sharers. 
On the 18th April 1901, a decree was made 
by consent, the effect of which was-that the 
plaintiff relinquished her claim to the pro- 
perties in suit, and the defendant undertook to 
pay her Rs 5 per month for her maintenance 
during her life-time; they also undertook to con- 
tinue the maintenance io the, sons and daugh- 
ters born of her womb; and the sum pay- 
able was made a charge upon certain specified 
properties. The decree provided lastly that 
if the money was not paid for two consecn- 
tive months, the arrears would carry interést 
at*6 per cent. per annum from the date of de- 
fault till that of iealisation. On the 25th 
August, 1905, Banu Bibi assigned all her 
rights under this decree ım favour of Asad 
grAli and Maharaj Mandal, who are now the 
appellants before this Court. On the 12th 
December, 1905, the assignees applied to 
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be substitnted on the record, and asked for 
leave to execute the decree This applica- 
tion was refused by the Subordinate Judge 
on the ground that no interest had passed 
under the deed of assignment, asa right to 
future maintenance was not assignable- under 
the law. The assignees then appealed to 
this Court. The order of the Subordinate 
Judge was reversed by Sir Francis Maclean, 
O. J., and Coxe, J., on the ground that the 
assignment undoubtedly operated to transfer 
title at least in respect of the arrears which 
had accrued due up to the date of the assign- 
ment, and consequently it could not be affirm- 
ed that the assignees were not entitled to-be 
substituted as such on the record, and to 
execute the decree. The learned Judges ex- 
pressly left undecided the question whether, 
by virtue of the assignment, the assignees 


- would be entitled to recover sums which had 


accrued due after the assignment in their 
favour had been made. The result was that 
on the 3rd June, 1908, the assignees again 
applied for substitution of their names and 
for leave to execute the decree. The Sub- 
ordinate Judge held that the assignment was 
operative in respect of thé sum which had 
accrued due onthe 25th August, 1905, but 
that, in so far as the assignment was intend- 
ed to transfer to the assignees the mght of 
the original decree-holder to realize arrears 
of maintenance as they fell due from time to 
time, it was inoperative in law. ‘It may be 
stated here that the assignor, upon whom 
notice had been served and who was a, party 
to the proceedings, did not take any excep- 
tion to the execution of the decree by the 
agsignees in respect of the arrears subsequent 
to the date of assignment; the objection 
was taken by the judgment-debtors alone 
and was allowed to prevail. The assignees 
have now appealed, to this Court, and on 
their behalf it has been contended that the 
assignment was valid and operative and 
effectively transferred to them all the rights 
of the decree-holder, inclusive of the right 
to realise from the judgment-debtors by exe- 
cution the amount of monthly allowance as 
it fell due. In support of this proposition, 
reference has been made ‘to the cases of 
Harris v. Brown (1), Haridas` Acharjia 
Ohowdhry v. Baroda Kishore Acharjia Ohow- 
dhry (2), Uday Kumari v, Hari Ram (3), 


(1) 28 0. 621. 
(2) 27 C. 38; 4 O. W, N, 87. (3) 28 C. 488. 
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"Salamat-Hossein v. Luckhi Ram (4) and: Abdul. 
Lateef. y. Doutre (5).:, This ' position , has 
been contested .on behalf of the judgmont- 
debtors defendants;. and ithas been argued on.. 
‘ their ‘behalf that a: tight to futuré mainten- 
‘ance is not assignable and that a decree ob- 
tained’ for the ‘enforcement of’a claim to 
future maintenance, stands in this peapedb on 
the same footing. ° 

. Im support of this EN A KKN as 
been made to the oases of 'Tuffuzal v. Raghu 
Nath (6), Maniswar v. Beer Pertab. (7) and 
Shen Singh v. Sri Ram (8).. ‘Reference has 
` also been made to the observations in Tudman 
v. Depinentt (9),. that a charge cannot be 
validly created so as to ber operative on unde- 
fined property notbelonging to. the mortgagor 


at the date of the execution of the deed and: 


it has been stggested that this dictum is not 


affected by the reversal of the “decirion itself 


~ in Tarlby v. Oficial Recetrer (10). After 
careful ‘consideration of the arguments ad- 
vanced to -u8 on both sides, we are of opinion 
that . the view.taken by the Court below 18 
erroneoné and cannot be supported. +. ` 
` Ib may be conceded that there is authority 
for the'proposition that if a person is-entitled 
to a monthly maintenance allowance’ under ‘a 
deed, the allowance can be attached by an 
execution-creditor only after it has become 
due; inother words that.it cannot be attach- 
ed prospeotively:. before it bas, become due. 


[ Kasheshuree Debia v. Greesh Ohunder Laboores- 


(11) and Haridas-y . Baroda Kishore (2).] There 


decisions sre based onthe principle that arrears” 
of maintenance may be attached, but not the’ 


- right, to future’ maintenance, because sach 
. right is not assignable. 
be affirmed as an inflexible rule thata right 

‘to receive maintenance is, uuder no circum- 


stances, assignable and in the case of Harris | 
v. Brown (1), the Judicial Committee upheld- 


a sale’. by: a widow, ' though not a Hindu 
widow, of her monthly allowance. Cases are 
_ also. to be found in the books, 


(4) 10 C. 521. ite ot i 
(5) 12 M. 250. - - 

(6) eae L. R. 186. 7 
SPEDE 165 6 L. R. 


9 (1882) 20 Ch. D. 768; AL Tr 157;. 30 W. B 


"(i0) (1888) 13 A.C, 628, -58 L J. Q. B. 75; 80 L.T. 
162; 37 W. R- 613. 
(72), 6 W. 1. Mis 66 Ps 
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“where main-' 
tenance grants ak by enon, ‘Acquired the 


648. 
251A. W. N. (1908) 101; 
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ayers of: ee [ Rameshwar Singh v. 
Jtbender Singh(12), Ram Oharan v. Mudeswara 
(13), Durgadut Singh v. Rameswar Singh (14) }, 
The case of. Vatdyanatha Sastrial v. Hggia 


` Venkatarama Dikohitar (15) also shows that 


a hereditary.. grant of an allowance out 


of specified Jands is not a right to future 


maintenance which is inalienable by its 
nature, and. as such, exempt from attach- 
ment. Thereare moreover cases in which it 
has ben held that an annuity, the payment 
of which is a charge upon an estate, is pro- 
perty which. is alienable and can be attach- 
ed [Hnaet Hossainv. Nujeeboonissa Begum(16), 
Mahtab-Ohand v. Dhun Ooomari (17), Manis- 


“war v. Beer Pertab (7), and Harv. Baijnath 


(18)].- We are not prepared, therefore, to 
lay it down, ‚as an inflexible rule of law, that 


a maintenance grant is, under no circum- 


stances, alienable. It is not necessary for 
us, however, to consider in the present case 
the precise nature of the right of the assignor 
to receive a maintenance allowance or an 


annuity from. her co-sharers, in whose favour 


she relinquislied her interest in the joint pro- 
perty, because even if we assume that such 
right was inalienable, there can be no question 
that theright given to her by the decree is 
alienable. Itis well-settled that in reference to 
the assignability of a judgment, the cause of 
action, on which it is founded, is not general- 
ly'material, and it has been repeatedly affirm- 
ed that a jadgment recovered fora tort is 
assignable to the same extent as one based on 
a contract. To take an illustration, in the 
casg of Palmer v. Cohen (19), it was ruled 
that an executor could enter up judgment 
after verdict in an action of tort and the 
same view. was adopted in Kramer v. Way- 
mark (20). It may be observed, however, 
with reference to this particular point, that 
there has been some divergence of judicial 
opinion, and it has sometimes been maintain- 
ed that the character of a chose in action is 
not: changed by a verdict. So that in an ac- 
tion in tort though a verdict has been return- 


12) 32 0. 683; 9 0. W. N. 567. 
18) 10 Õ. W.N. 978, 38 0. 1168. 


14) 86 I. A. 176; 18 O. W. N: 1018; 11 Bom. L. R. 
901; 6 M. L..T 68,10 C L. J. 238; 6 A. L. J. 947; 86 
0. 948, 19 M. L. J. 687; 4 Ind Cas, 2. 
pees 279; 17 M. L. J. 878, 2 M. L. T. 388. 

ee 1 W. E. 188. (17) 17 W. R, 254. 

-(18) 23'A. 164 A a & Ad 966. 

(20) (1866) E. R. ch. 241; 4 H. & O. 427; 85 L. 

J. Wx..148; 12 Jar? (y. 5) 895; 14 L. T. 868; 14 x: B. 


- 
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ed in favour of plaintiff, his cause of action 
remains unassignable, and an attempted 
assignment thereof made prior to the rendi- 
tion of the judgment, 18 void, and neither 
transfers the cause of action nor the judgment 
subsequently entered therein. On 
this principle, it has been ruled that, if the 
plaintiff in an action for malicious prosecution 
after obtaining a verdict in his favour, but 
before the entry of the judgment thereon, 
assigns the verdict and the cause of action, 
such assignment is a nullity.- Consequently, 
the judgment, when entered, will not balong 
to the assignee, because if the causes of action 
was not-assignable, 1t3 transfers pendente lite 


- could not effect an assignment of the jadg- 


ment subsequently recovered thereon [ Hxparte 
Oharles (21), Buss v. Gilbert (22), Scott v. 
Ambrose (23), Walker v. Barnes (94), and 
Gamble v. Central Railway 00.(25).] Whatever 
differeuca of opinion there may, however, be 
upon the question of the assignment of an 


. unahenable chose in action pendente lite bafore 


the jadgment is perfected, there is no differ- 
ence of judicial opinion that, when the claim 
has been merged in an actual “judgment, 
the right under -the judgment is assignavle 
and the nature of the chose in action is 
immaterial: Comegys v. Vasse (26),- where 
Mr. Justice Story pointed out that while mere 
personal rights, which die with the party 
and do not survive to his personal represen- 
tative, are incapable of assignment, vested 
rights, ad rem, and In 16 possibilities coupled 
with an interest and claims growing out of 
and adheri.g to property, may pass by assign- 
ment.——See also the notes to Dugas v. Mathews 
(27), where illustrations are given of valid 
assignments of jadgments when the original 
cause of action was inalienable.. Similarly in 
Ohurles v.. Haskins (28), Baldwin, J. observed 
that when a jadgment is entered, the cause 
of action is merged therein, and loses most 
of its pre-existing character iatios, so that, 
even if the cause of action was not assignable, 
the judgment is assignable and may be enforo- 
ed by the assignee in his own rame. | Free- 
Lan (1811) 14 Bast 197. 
6 a 2 M. & 5.70; 14 R.R 591. “ 


1814) 8 M 465. 326, 15 R R 504 
24) (1814) 5 Taunt 788; 15 R R. 65b; 1 Marsh 


(25) (1888) 80 ‘Georgia 505; 12 Am. St Rep 276. 
> (1828) 1 Peter 198 ; 7 Law. Ed. 168. 
27) (1851) 9 Georgia 510; 54 Am. Dec 861. 
. (38) (1860) 11 Iowa. 829; 77 Am. Deo 148. 
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man on Judgments, Volume II, section 425 
and Black on J udgments, Volume, II, section 
924, where reference is. made to Moore v. 
Howell: (29) and Stewart v. Lee (30); in this 
latter case, the judgment which was held as- 
signable had been recovered in a breach of pro- 
mise suit.| We refer to these English and 
American decisions, not as authorities in any 
way binding upon this Court, but merely be- 
cause they embodied principles based not upon 
any technical rules peculiar to those systems, 
but upon grounds consistent with the rules 
of equity, justice and good conscience. It is 
conceded that there is no statutory provision 
in this country which is directly. applicable 
to this matter. Section 6 of the Transfer of 
Property Act and section 2°6 of the Oivil 
Procedure Code of 1882 obvionsly do not 
conclude the matter. On the other hand, 
section 232 of the Code of 1882 or Order KAT, 
Rule 16, of the Code of 1908, does not specifi- ` 
eally Jay down any restriction upon the 
assignment of a decree. -It may, indeed, be. 
added that while under the old Code, the 
Court. had a discretion whether it would 
allow execution to proceed at the instance of 
the assignee, under the new Code, his right 


of execution does not depend upon the discere- _ 


tion of the Court. It has been argued, 
however, by the learned Vakil for the jndg- 
ment-debtors that an assignment ofa decree, 
where the original cause of action was per- 
sonal to the plaintiff und not assignable, 
ought not to be allowed on grounds of public 


-policy. We are unable to accept this contention 


as well-founded. When.the cause of action ` 


-ig merged in the. decree, there has been an 


adjudication by a competent Court upon the 
rights of the partigs and the liability of the 
defendant has been-completely defined It is 
immaterial to the defendant whether he satis- 
fies the judgment for the benefit of the plain- 
tiff or for that of his representative by. 
assignment. In the case before us, for 
instance, it ought to be of no consequence to 
the defendants wnether they pay the money 
into the hands of the original plaintiff or into 
those of the persons in whose favour she has 
transferred all her rights under the decree. 
Under that decree, a certain sum is periodical- 
ly payable by them, and ıt is dificult to ap- - 
preiate on what grounds the defendants can 


A payment to the appellants, who acquired 
(1886) 94 N O 266. 
0) (1900) 70 N. H. 181; 48 All, 81, i 


a 


- the annuity as they fall due; 


Fou. vil a a 


thé rights of the ‘original decree-holdér for ` 
-valuable consideration. 


It has-been faintly. 
suggested thatthe: value of the interest of 
the decree-holdér ‘is uncertain, contingent- 
upon the length of her life and consequently 
a sale thereof is likely to'be of a speculative 
character, and should on- this ground be dis- 


couraged as contrary to public policy. This” 


contention is obviously unsound, because, if 
this ‘view were maintained, we must hold 
-that no valid transfer‘ could bé effected of any. 
hfe-interest in property or of the interest of 
& Hindu‘female, such ‘as a widow, a daughter 
or a mother in possession of the estate of ths 
last male owner. It has also been suggested 
that the conveyance in this case did not effect 
a transfer of all the rights of the original 
decree-holder, inclusive of her right to realize 
by execution the successive instalments of 
There is, in 
our opinion, no force in this contention. 


in the Full Bench decision of Ashutosh Banner- 


jee v: Lukhimóni Debya (31) and the decree- ` 
‘holder was entitled to recover in execution, ` 


without further“ suit; the allowance as it 
accrued due. When the transfer was effected, 
the allowance for four.years was in arresre. 


- It is inconceivable that. a specific sum like this ` 


‘ could have been alienated for a much larger 
“sum. When the value of the interest was 


- fixed at Rs. 785, there can be no doubt that 


the interest, sought - to. be ‘transferred, was 


“the entire interest of the original plaintiff 


i 


w 


in the decree obtained by her. We must 
consequently hold that the plaintiff, intended 


to transfer the aggregate, of her rights under 
the decree;. that such. transfer was validly a 


effected aad that the effect thereof is to 
entitle the assignees to execute the decree 
from -time` to ‘time’ precisely in the same 
manner as the original decree-holder might 
have done. The objection taken by the judg- 
ment-debtors'to the execution of “the” decree 


is of an unsibstantial ` character ‘and- cannot 


be sustained. We may add that, in our 
opinion, there -would have been a failure of 
justice, if we had been constrained. by any“. 
inflexible rule of-law to hold that the rights 
of the ‘decree-holder. in- the case ‘before us, 
were not assignable in ‘their entirety: There _ 


js no room for controversy that the'defend- — 


ants have’ strenuously endeavoured to avoid 


payment of the decretal sami and the original 
(60) 190. 168. 


- 
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+The- 
` decree in ihis case is in the form recognised’ 


y 


A 
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décree-holder, a purdahnashin lady, has 
consequently. been obliged to part with all 
her interest in the decree in favour of the 
present appellants. a 

` The result, therefore, is that the appeal 


l ên be- allowed. and the order of the Court 


below discharged The appellants will be 
entitled to realize by execution whatever sum 
is leviable under the decree. The appellants 
are entitled to their costa both here and in 
the Court below. We .assess the hearing fee 
in this Court at five gold mohurs, and in the 


Court below at three gold makuri 


Appeal allowed. 


t 





CALCUTTA HIGH COURT. 
+ REGULAR Civic AEPRAL No. 491 or 1910. 
‘June 16, 1910. 

Present: —Sir Lawrence Jenkins, Kr., 
‘Chief Justice, and Mr. Justice Doss. 
ak a CHANDRA LAHIRI— 
_ PLAINTIFF—APPELLANT 
versus 
‘SARODA KANTA MOITRA—Pro forma 


— D KEBNDAKT—- RESPONDENT, 
Partition—Mortgage of undivided share—Suit for 
partition by morigagor’s co-sharer—If mortgagee necessary 
party~—Security transfeired to separate share- allotted 
to mortgagor—Fraud, allegation of, im plaont—Negli- 
gence, case of, not to be allowed to be raised +n appeal— 


- Pleadsngs. 


A -partation can be effected without making the 


_ mmortgagee.of a share a party when the suit 18 brought 


by the mortgagor's co-sharer so that the mere fact 


-that the mortgagee was nota party to the partition 


suit in no way invalidates the proceedings. 

‘A mortgagee of an undivided share, when there is 
a subsequent partition, ordinarily has, as his security 
after the partition, the separate share- allotted to his 
mortgagor in place of the undivided sharo. 

Byjnath’s Case, 1 I. A. 106; 21 W. R. 283, 


followed. 


Where the mortgages in 1 his plaint alleged that the 


. partition was effected fraudulently, but in appeal 


tried to make out a case of negligence on the part of 
his mortgagor inthe conduct of the partition suit, 
the High Court did not allow such a case to be raised 
agit was not made i in the pleadings, nor raised by the 
issues. 

Appeal from the decree of the Sub-Judge 
of Rungpur, dated July 22, 1908. 

‘Babus Nalini Ranjan Chatterjee and Na- 


“gendra Nath Ghosh, for the Appellant., 9 


Babus Akhil Bandhu Guho,- 
spondent. À 

Judgment.—tThis appeal arises out 
ofa sait on two mortgage-bonds whereby 
the plaintiff seeks to. realise a sum of 
Rs, :15,609-15, as the aniount due to him on 


for the Re. 
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‘those bonds in respect of principal and in- 
‘terest. He, has , joined as: defendants to 
this suit his mortgagor defendant No. 1, 
and a co-sharer of the mortgagor defendant 
No. 2, whom he describes as proforma de- 
fendant. ; - 
“No contest arises as to the right of the 
plaintiff to enforce his security. The only 
question is, against what is it..to be enforced: | 
- and this. dispute arises out of a fact that 
_ the mortgage was of an undivided share, 
`~ and that since the mortgage,.there has heen a 
‘partition suit between defendant No. 1 and 
- defendant No. 2, which. has resulted in the 
allotment of certain portions ofthe joint estate 
to defendant: No.1 and defendant No. 2.in- 
` geveralty so that the undivided share that 
belonged to defendant No. 1 at the date of the 
mortgage is now represented ‘by a share in- 
severalty held by him as a result of the parti- 
, tioncarried out under the decree of the Court. 
The plaintiff alleges that this partition was 
carried out to his prejudice and that, the 
` portion allotted to defendant No.-1 did not 
- fairly represent his share in the joint- proper- 
ty and on this ground he seeks to have his 
security realised as though there ‘had been no 
` partition. . It has been decided and is now the . 
settled law; under Byjnath’s case . (1), and the 
cases which havefollowed that decision, that a 
mortgagee of an undivided share, when there 
is a subsequent partition, ordinarily has, ng 
his security, after the partition, the separate - 
share allotted to his mortgagor in -place of - 
the undivided share, and that is not -dig~ 
puted as being the principle applicable in 
this case. Further, it is the rule in, this Court 
that a partition can be “effected without 
making the. mortgagee of’s share a party, 
when, the suit is brought by the mortgagor’s 
oo-sharer so that the mere fact that the 
mortgagee was not a party to.the partition 
-suit in no way ,invalidates.the proceedings, 


according to the,view that has been adopted - 


in the Calcutta High Court. ‚In these cir- 
cumstances, the plaintiff by his plaint has 
alleged fraud -and illegality as vitialing the 
‘partition: and, what healleges is that the mort- 
gagor with the intention of putting obstacles 
‘to the recovery ofthe money taken by him 
from the mortgagor, caused a partition suit, 
No. 76 of 1902, to be instituted collusively by 
the pro forma defendant; and, by getting the 
. partition ofthe property No.1 of schedule 
(NILA 108, 21 W, R. 288 0O l0 
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(ka) effected, fraudulently got lands of much 
inferior quality and much less in quantity to 
be allotted to the share of the mortgagor 
than what should have been allotted to him 
according to a fair and. lawful division of 
the property. There is'a further allegation 
that the mortgagor got the partition -effect- 
ed improperly and illegally in collusion with 
the pro forma. defendant, the co sharer.. 
These matters were traversed by the co-sharer: 


„defendant, and when the case came to trial, 
‘the following issues were formulated: (1) - 


Whether the‘decree-of the suit No. 76 of 1902 


for the partition of the property No.1 of tha - _ 
schedule of the plaint is fraudulent and isik - 


binding on the plaintiffP Is . plaintiff's: 


‘mortgage now confined to the exclusive share’ 


of the defendant_No. 1 after partition? . (2) 
What is the extent of the share of the defend- 


“ant No. lin respect of the property. No: 41 


of the schedule? Can the plaintiff get his 


mortgage lien declared beyond that share? 


On those. issues, the learned Subordinate 
Judge of Rungpur determined that the 
decree was not fraudulent but was. bind- 
ing on the plaintiff‘ and that the share of 
defendant No. 1 was one-third, and that of de- 
fondant No. 2'was two-thirds. A decree was 
passed in accordance with these findings. ° 


, From that dédree the plaintiff has appealed. 


At the outset the learned pleader, who rè- ` 
presented the plaintiff, proposed toargue before ` 
us that though he’might not be able.to make, : 
out a case of frand, still the facts: show that 
there was” negligence on the part of the 
mortgagors. . T 

Now, without deciding that negligence on ` 
the mortgagor, if proved, would have been of 
any avail to-him, it is manifest that the plain- 
tiff cannot at this stage launch such a case. It 
is a case neither made in the pleadings, nor 
raised by the issues, and it would be nót only > 
highly inconvenient bat distinctly unjust to 
the defendants to allow this case to be made 
on appeal, so that the case must be’ de- 
termined in accordance with the pleadings” 
and.the issues must ‘depend upon whether. 
or not fraud has been established. There is 
no oral evidence of fraud. The learned Subor. 2 
dinate Judge has pomted out that no other 
evidence was placed before the Court upon: 
the issue of frand than the proceedings of the ° 
‘partition suit No. 76 of 1902.- He discusses _ 
those proceedings, and he has for very good ` 
reason shown that there ig nothing in those 
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proceedings that: would justify an inference 
of fraud. ‘I am in complete’ agreement with 
his treatment of this question. 
suggested before us that there is any other 
evidence. It may bə possible that ‘the pro- 
ceedings in suit No. 76 of 1902 show indiffer- 
ence on the part of the defendant mortgagor. 
I am not going to say that that is so,—butI 
am satisfied that the Judge was right in his 
conclusion that fraud had not been established. 
Therefore, that ground of appeal fails. 

The only other question raised in the 
_ grounds of appeal is as to the extent of the 
share; but Mr. Chatterjee has properly 
said before us -that he cannot contest the 
finding of the learned Judge on the second 
issue to which I have already referred. 

The-result, then, is that the decree of the 
pee Court must be confirmed with costs. 

seated confirmed, 





ALLAHABAD HIGH COURT. 
Civin Raviston No. 101 or 1909. : 


May 25, 1910. 
Present: ——Mr. Justice Karamat Huna 
-3 “and Mr. Justice Chamier., 


atol i es AYUB—APPLIOANT i 


“Malik MOHAMMAD DMAHMOOD AND ~ 


ie OTHERS—OPpPOsITE PABTIES. 

Civil Procedure Oode (Act F of 1908), 8. 115——Applica- 
“tion to ia in forma pauperis granted—High Court’s 
power to interfere in revision—Interlocutory order— 
‘Case’, meaning of. ' 

The High Oourt cannot interfere in revision with 
an order granting an application to sue in forma 
pauperrs. 

Harsaian Singh v. Mohamad Rara, 4A. 9!, Bhul- 
negri Dat v, Bidia Das, A. W. N. (1882), 69, followed. 

Fais Mohamad Khan v. Axivannissa, A. W. N. (18938) 
218, Ghulam Sabbir y. Dwarka Pershad, 18 A. 163, Debi” 
Das v. Ejas Husain, 28 A. 72; 23 A. L. J. 749 ; A. wW. 
N. (1905).191, distinguished. 


“The word ‘case’ does not mean onl those proceedings ‘ 


that terminate ina ‘decree, It 
meaning. i 

. Revision against the order of the Subordi- 
nate Judge of Allahabad, dated the llth of 
September, 1909. . > 

Mr, J, N. Ohoudhri (with him Mr. Satya 
Chandra Mukerjee), for the Appellant. 

The Hon'ble Mr. Mot Lal Nehru (with him 
Dr. Satish Ohandru Banerji and Mr. Muham- 
mad Ishaq), for the Respondents. - 

Judgment. 

Karamat Husain, J.— This is an application 

to revise an ardat passed b; the learned Sub- 


a much wider 


ordinate Judge of Allahabad granting an ap- ‘ 


4 4 ` 


It is ‘not ` 


plication to sue in forma pauperis. The 
ground ‘taken is that there was no valid 
presentation of the application to sue in forma 
pauperis and the Court below was bound to 
reject it. At the hearing of this revision, a 
preliminary objection is taken that inasmuch 
as the order is an interlocutory order it 
cannot be revised. In support ofthis con- 
tention reliance is placed on Har Saran Singh 
v. Mohammed Raga (1), and on Bhulnesré Dat 
v. Bidia Das (2). In the latter case, Straight 
and Oldfield JJ. following the rulings of this 
Court, held ' “that they could not interfere in 


' revision with the Subordinate Judge's order 


refusing the application of the petitioners to 
sue in forma pauperis.” The learned Advo- 
cate for the'applicant relies on Fais Moham- 
med Khan y. Asisunnissa (3), in which a single 
Judge of this Court came to the conclusion 
tha a revision of an order rejecting an appli- 
cation to sue in forma pauperts would lie to 
this Court. This case was followed by Banerji, 
J., in Musammat Ohangta v. Joti Persad (4) 
(Civil Revision No. 24 of 1910 decided 
on the 24th of May 1910), in which an appli- 
calion for revision of an order of the Dis- 
trict Judge, rejecting an application in 


‘forma pauperts, was allowed. The learned 


Advocate for the applicant also relies on 
Ghulam ' Sabbir v. Dwarka Persad (5), which 
lays down that the High Court could inter- 
fere in revision under section 622 of Act XIV 
of 1882, although it was possible that the 
matters complained of might be grounds fora 
separate suit, and also on Debi Das v. Ejas 
Husain (6), which lays down that the revi- 
sional powers of the High Court, will not in- 
variably be confined to matters in respect of 
which no other remedy is open to the party 
grieved. Having regard to the course of de- 
cisions of this Court, I am of opinion that the 
preliminary objection taken by the learned 
Advocate must prevail. A distinction, how- 


ever, ig to be drawn between the cases in 


which an application in forma pauperis 16 


-rejected and cases in which it is granted, 


When it is rejected, the “case” of the appli- 
cant comes to an end and is to be governed 
by the rulings in the cases of Faiz Moham- 
mad Khan v. Astzunntssa (8) and Musaammat 
Changja v. Jott Persad (4), decided on the 


(1) 4 A. 91. 

2) A. W. N. (1882) 689., 

É A. W. N. (1898) 218. - 

ts 6 Ind. Cas. 708, (5) 18 A. 168, 
6 


28 A. 72; 2 A. L. J, 749; A. W. N. (1903) 10, 


~ 
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24th of May 1910.. But whentheapplication 
is granted, the “case” of the pauper 18 not, in 
my opinion, decided within the meaning of 
section 115 of the new Cede of Civil Proce- 
dure. Following,-therefore, the rulings in 
Har Saran Singh v. Mohammed Pasa (1) 
and in Bhulnesri Dat v. Bidia Das(2), 1 would 
give effect to the preliminary objection and 
dismiss the application. 
Chamier, J.—I agree. , - ° 
Under the present Code of Civil Procedure, 
+t seems to be quite clear that the case” 
-must bave been decided before the High 
Court can interfere in revision. I am not pre- 
pared to subscribe to the view that no pro- 
ceeding can be a case” unless it termi- 
nates in a decree. But giving the word 
: “cage the widest meaning that was given 
to that word in section 622 of the Oode 
of 1882, I am unable to hold that the 
order against which this application for 
revision is presented decided any case,” l It 
appears to me that there is a clear distinction 
between the case of an application for per- 
mission to ste or appeal in forma pauperis 
being dismissed or rejected and case in which 
a similar application is allowed. In the former, 
it may be said that the case had been decided 
while in the latter the order appears to be 
merely interlocutory. 


. By reg Court:—The .application is re-’ 


jected with costs including fees on the higher 


cale. F l i 
i Application rejected. 


e 


(s. c. 7 À. L. J. 548.) 
” ALLAHABAD HIGH COURT. 
STAMP REFERENCE. 
April 2, 1910. 
Present:_—Mr. -Justice Tudball. 
BHOLA NATH— APPELLANT. 
is nada for dissolutson of partnership—Pre- 


limina y decree 
i eae Mees Act (VIE of 1870), 8. T Ct 4(f), Bch. TI, art. 
17, cla. 8 of 4—Oved Procedure Oode (Act V of 1908), 
t , < a 
td preferred against a decree ina suit for 
dissolution of partnership, whether the appeal be from 
a preliminary decree or & final decree, must bear an 


m 


ad valorem Court-fee according to the amount at which | 


lief sought is valuedm the memorandum of 
ey The fact that under the Civil Procedure Code 
of 1908, it is compulsory to appeal egainst- the pre- 
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_nership. 


appeal from—Oourt-fee ad valorem— , 


“tolo 
i 


{w 


liminary decree passed in such a suit does not affect 
the mattor of Court-fees in any Way. 


Stamp Reference in the ‘appeal of Bhola 
Nath. i ; i 
Mr, Qirdhari Lal Agarwala, for the Appel- 


- lant. . 5 


Judgment.—tThe question which has 
been referred to me-for decision by the Tax- 
ing Officer1s whether this appeal be stamp- 
ed with an ad valorem fee or should bear a 
fixed fee of Rs. 10. The suit out of which 
this appeal has arisen is a suit for dissolation | 
of partnership and for taking of accounts. 
For the purposes of Court-fees this suit falls 
under section 7, clause iv (f) of the Court 
Fees Act, and an ad valorem fee 18 to be paid 
according to the amount at which the relief is 
valued in the plaint. The Court of first in- 
stance has passed a preliminary decree. The 
appellants were impleaded as defendants, and 
the Coart-held that their share in the partner- 
ship amounted to 6/16. ‘Their case is that 
they have no interest whatsoever in the part- 
1ltis argued on their bohalf that all 
they seek inthis appeal is a declaration that - 
they have no interest whatever in this part- 
nership, and that the appenl, therefore, comes 
under article - 17, clause ii or clause vi of 


Echedule II of the Court Fees Act. The Tax- - 


_ ing Officer, however, is of opinion that the 


appeal should bear an ad valorem fee accord- 
ing to the amount at which the relief sought 
is valued in the memorandum of appeal. It 
has been the practice of the Court in the past: ` 
to take ad-valorem fee in the cases of appeals 


‘from preliminary decrees in suits .of the 


nature of the present one. The fact that it 
is now compulsory on the appellants to appeal 
against the preliminary decree passed in such 
a suit does not affect the matter of. Court-fees ` 
in any way. Section 7 of the Court. Fees Act 
distinctly lays down that the amount of fee 
payable shall be compated in suits foraccounts 
according to the amount at which the relief 
sought is valued inthe plaint or memorandum 
of appeal. The langnage of this section 
seems to me quite plain. Whether the appeal, 
be one from a preliminary decree ora final 
decree, 16 seems to me impossible to hold 
otherwise than that an ad valorem fee must 
be paid according to the amount at which the 
relief sought is valued in the memorandum of 
appeal. Inthe present case the appellants ~ 
have valued their relief at Rs. 21,691-13 0. - 
They must, therefore, pay an ad valorem fee 
ka ý } 
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on the above amount, or if the Hemara 
of appeal is amended, on the amount entered 
according to such amendment. __ 

Reference answered accordingly. 
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ALLAHABAD HIGH COURT. 
_ Suoonp Orv Appeat No. 219 oF 1909, 
i April 5. 1910. 
Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 
MUHAMMAD NASAR- ULLAH KHAN— 
, APPRLLANT 
Lersus 
. MUHAMMAD ISHAQ KHAN— 
-  - RESPONDENT. 

U.P. Land Revenue Act (III of 1901), ss. 111, 112, 117, 
125 —~Partition—Objection that certain land was held by 
mrbue of private partibion-~Propristary title-—Appeal to 
District Judge—Jurisdichon—Duty of Court making _ 
partition. 

In a partition proceeding before a Revenue Court, 
objection was raised that a certain land waa held: 
by the objector by virtue of a previons private “par- 
tition and that the same might be allotted to him: 
Held; that there was no, question of proprietary title 


raised betweon the parties, and that no appeal could r 


4 lie to the District Judge.’ ~ 
Tulsi Rai v. Gate Ram Rai, A. wW. N. (1904) 325, 
followed. 

_ Muhammad Jan v. Balang Pande, 96 A 304, 
A. W. N. (1906) 30; 3 A. L. J. 48, distinguished. r 
~ In making a partition it is the duty of a Revenne 
Court; as far as possible, to allot lands held in sever- 
alty to the persons holding them: any deioienvy 

should be made out of the common land 


Second ‘appeal from’ the decision of the 
District Judge of Aligarh. ` 
` Mr. W. K. Porter (with him Mr. Ghulam 
Mujtaba), for the Appellant. . ` 

Mr. Muhammad Ishaq (with him Mr. B. F, 
O'Conor), for the Respondent. 

Judg ment.—The facts out of wah. 
i this, appeal has arisen are shortly as follows:— 

“Muhammad Ishaq Khan made an applica- 
tion in the Revenue Court for partition. Ob- 
jections were , filed by the appellant here, 
Muhammad Nasar-Ullah Khan. The pur- 
port of these objections was that there had 
- already been a private partition between thé 
parties of a great portion of the property, 
and he contended that this private partition 
should be paid regard to and that the lands 
which had been allotted to him by this private . 
partition should be maintained in his posses-- 
sion. These objections were disallowed by 


“the Assistant Collector in charge of the parti- - 


tion by an order of the 15th December, 1908. 


INDIAN CASEB, 
“MUHAMMAD RASAR-ULLAH KHAN v. MUHAMMAD gha KHAN. 


“Gate Ram Rai (1), is directly in point. 


833 


f 


- There was an appeal to the Collector who 


made an order on the 18th March, 1907. In 
this order -he points out that he has gone care- 
fully into the whole matter. He says that 


. there was a private partition and that he 


could find no trace of the said private parti- 
tion, being merely of a temporary nature, 


‘He then procedds to say “I come to the same 
‘conclusion as Babu Mahesh Prasad and ac- 


cepting the appeal direct:that the lots of the 
private partition beregarded in this case as the 
severalty of their owners.” We may men- 
tion that it was quite immaterial whether 


the arrangement between the parties was 
- temporary or permanent. 
‘partition of property it is the duty of a Re- 


In making the 


venue Court, as far as possible, to allot lands 
held in severalty to the persons so holding 
them; and, of course, it follows that any defi- 
ciency skould be made good out of the com- 
mon land (vide sections 117 and 125 of the 
Land Revenuo Act IIL of 1901). From the 
order of the Collector an appeal was pre- 


‘ferred to the District Judge who reversed 
- the ordér of the Collector. The present appeal 
‘is taken on the ground that no appeal lay .to 


the District Judge. In our opinion this plea 
is well- founded. The case of Tulshi Rai v. 
The 
case of Muhammad Jan v. Sadanand Pande 


Q) relied on by the learned -Distriot Judge 
ig quite distinguishable. 


There one of the 
parties expressly made claim to proprietary 
title based on adverse possession. We may 
mention that oneof the learned Judges, who de- 
cided the case of Tulshi Rat v. Gate Ram Ras 
(1) was also a party to the case in Muhammad 
Jan v. Sadanand Pande (2) and no dissent is 
expressed to the first mentioned ruling. In 
the present case, in our opinion, there was no 


‘question whatever of proprietary title raised 
- between the parties. The only question raised 


was the question of the effect and nature of 


the private arrangement which had been 


come to between the parties; and which, in, 
truth and in fact, related only to the mode of 
partition. This was a matter entirely for the 
Revenue Court. We allow the appeal and 


_ get aside the -decree of the learned District 


Judge. The appellant will have his costs in 
all Courts including in this Court fees on 
the higher scale. 


s `~ Appeal decreed. 
R A. W.N. (1904) 225 
2) 23 A 394, A. W.N. (1908) 30; 3 A. L J. 43. 
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(s. 0. 7 A. L. J. 855.) 
ALLAHABAD HIGH COURT. 
Letters Parent Appeat No. 108 or 1909. | 
i April 8, 1910. . - 
Present: —Sir John Stanley, Krt., Chief 
Justice, and Mr. Justice Banerji. 


—APPRLLANT © 


MAHARAJA VIZIAN AGRAM— Pparnting 


. LETSUS . l 
CHHANGO KURMI-—DEFENDANT— 
RESPONDENT. ` 


~ Jurisdiction of Oivil and Revenue Court—Agra Tenancy ` 


“Act (II of 1901), 88. 95, 167—Status of tenant determined 
by Revenue Court—Subsequent suit in Oivil Court not 
maintainable. 

Where in a suit for’ ejectment, the avenue Court - 


has determined that.the defendant is a fixed-rate 


- heir of the, original. mortgagor. - 


4 


_ mortgagee. 


-the remsndar.. 


` under section 202 of the Tenancy Act. 


tenant, itisnotopento the plaintiff to subsequently . 
come to the Civil Oourt and to haveit deolared that’ 
the defendant is a mortgagee and not a tenant Bong 
at fixed rates. 

Letters Patent Appeal from the Ka wng 


decision of Mr. Justice Griffin, ander section 


"10 of the Letters Patent:— . 


Griffin, J.—The plaintiff, who is a Be ee 


~ gues for pederction of a mortgage of a fixed 


rate holding, the defendant; according to him,” 
being the representative of the original 
The plaintiff alleged that 
the original mortgigor had . died with- 


out leaving any heir and that the equity , 


of the redemption had escheated to .him, 
He claimed that he was a 
person entitled to redeem under the pro- 
visions of section 91 of the Transfer of Pro- 
perty Act. The deferdant -pleaded that he 
was the fixed rate tenant of the holding as 
The first 
Court dismissed the suit holding that the 
anit was not maintainable by reason of 
a former decree, inter partes, of a Re~ 
venue Court. -The lower appellate Court 


. held that as the - suit -was one to redeem a -' 
„mortgage, it was cognizable solely by the 


Civil Court, and decreed the suit. The 


“defendant comes herein second appeal, and 
. it is pleaded that the suit is one cognizable 


by a Revenue Court, and in any cage itis one 
in which the Court should have taken action 


fofmer suit between the parties in the 
Revenue Court, the- plaintiff had sued to 
eject the defendant from- the. holding on 
the allegation that on the death of the 
mortgagor the. defendant became the non- 


occupanoy tenant of the holding. In that - 
case, the 


defendant pleaded that he was 


3 


batan 
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' there is a passage tò the effect that 


' Revenue Court. 


‘In a- 


‘the tenant holding at fixed rates. 
` plaintiff brought a. suit against the de- 


ungo- 


the fixed rate tenant of the holding. i was | 
found by the Assistant Collector in that | case 
that Changan, the tenant,-was the heir of - 
the original mortgagor. In the ‘judgment 

“there is | 
absolutely no evidence on the record to show ` 
that the order- of the 17th June, 1902,- 
recording Changan as s fixed rate tenant was a 
obtàined through collusion-or fraud.” In’ 


_the fesult, the Assistant Collector found that 


the defendant was a fixed rate tenant. , The . 
plaintiff in the present case seeks to get 
behind the decision of the Revenue Court’ by 
changing the nature of ‘the suit. “He claims ~ 
now to represent the original mortgagor on ` 
the ground that the original mortgagor having ~ 
died without any heir the equity of. rédemp- 
tion had escheated to him. No authority “ 
has been shown to me that under such: 
circumstances -the semtndar is entitled to 
redeem while there is authority to the con-*- 
trary to be found. in the case of Ram Dihal - 


- Rat v. Maharaja-of Visianagram (1). It is not, | 
. however, necessary to express any opinion on `’ 


this point in the present case. The 
Revenue- Court’ bas- decided upon the ` 
question of the status-of the defendant, - 
namely, that he is a fixed rate tenant. This 

is a matter which is within the province of a 
Its decision cannot be dis- 

turbed by a Civil Court.. In my opinion the” 
suit was properly dismissed by the Court of - 
first instance. I allow the appeal, set aside 
the decree of thé lower appellate Court and 

restore that of thé Court’ of first instance. ` 


- The appellant will have his costs in all Courts” 


including fees on-the higher scale. 
. The plaintiff appealéd. | Se 
Dr. 8. O. Banerjt,for the Appellant. | 
- Mr. R. K. Sorabjs, for the Respondent. 
Judgment.—The guit out of which 
this appeal arises was brought by the plain- 
tiff-appellant, who is the semindar, for 
redemption of two mortgages of a tenancy at 
fixed rates, executed by one Ramdin on the 
28th of July, 1878, one in favour of the de- 
fendant’s father and the other in favour of 
the defendant’s grandfather. Ram Din died, 
leaving a son Lachman, who also died in 
1901. On Lachman’s death'the defendant’s 
name was entered inthe Revenue papers as 
The 


fendant to eject him from the holding on tia: 
E (1) 5 A. L. J. 678; A.W. N. (2908) 210. 
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allegation that he was only a tenant-at-will. 
Tn that suit the Assistant Collector held on 


the 8th of February, 1905, that the defendant. , 


was a tenant at fixed rates and that he was 
. not liable to ejectment, - After this decision 
by the Revenue. Conrt, the suit out of which 


this appeal has arisen was brought by the ` guished. 


plaintiff. The learned Judge of this Court 
has held that such a suit is not maintainable 
in view “of” the decision of the 


status. 7 
“We agree with the. learned J udge of this 
Court. Having regard to the provisions’ of 


section 167 of the Tenancy Aot, a Civil Court: 


is precluded from. taking cognizance of any 

dispute or matter inrespect of which & suit or 
 appliéation might be brought or made in the 
Revenue Court. Under section 95 of that 


Acta suit may be brought for declaration as _ 


to the name and the description of the tenant 
of a holding and as to the class to which the 
tenant belongs. Such a-snit was brought by 
the 
venue Oourt, rightly or wrongly, that the 
defendant was a tenant at fixed rates and 
was not liable to ejectment. We are of. 
opinion that the Revenue Court having de- 
termined the nature of the defendant’s ten- 
ancy and the. class to which he belongs, it is, 
not open to the plaintiff to come to the Civil 
Court for a declaration that the defendant is 
a mortgagee and nota tenant holding at fixed 
‘rates. This would bean attempt to go be- 
. hind ‘the decision'of the Revenue Court and 
to ask the Civil Court to do that which by 
section 167 it is forbidden to-do. We ac- 
“cordingly dismiss. the appeal with 00865. ` 

, Appeal dismissed. | 


fm 
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ALLAHABAD HIGH COURT, . 
Szconp CIVIL APPEAL No. 987 or 1909. 
May 31,1910. -> < 
“ Present: —Sir John Stanley, Kr.; Chief 
- Justice, and Mr. Justice Griffin. 
“MUHAMMAD ALAM AND: OTHERS— 
ees Rea 


AKBAR HUSAIN’ res o ORNs = Dicer 


_ —ResPONDHATS. 

Muhammadan Law—Waqf prope Werner 
Right to sue—Kvery Muhammadan who hasa right to 
use the property cat marntain a autt—Otorl rere 
Code (Act V of 1908), as,.92; 98. 


a mad 
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Revenue: 
- Court ad to the nature of the defendant's: 


‘plaintiff and it was held by- the Re-- 


1872. The principal defendants 
purchasers of à- part of the semindar of © 
. the village of Kandrauli. The defendants 
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- Every Muhammadan of a Locality, Sko has a right 


to frequent and use afmosque, situated in that locality; 
for devotion, can maintain & suit for a declaration 
that the land adjoining the mosque and appurtenant 


tô it ig a toagf property. 

Jawahra v. Akbar Husain, 7 A. 178, Zafaryab Ali ¥ 
Bakhtawar Singh, 5 A. 497, ‘followed. . 

‘Wajid Als Shah v. Dianatullah Beg, 8 A. 31, distin. 


Second appeal from the deoision of the 
District- Judge of Farrukhabad, dated 8th 
June, 1909. 

' Mr. Muhamad Tshag, for the Appellants, 

_ Mr. Ghulam Mrygtaba, for the Respondents. 

~ Judgment.—The plaintiffs, who are 
geven in number and all residents of the city 
of Kananj, instituted the suit, out of which 
this appeal has arisen, to have it declared 
that certain land in the village of Kandranli 
in the pargana of Kanauj is wagf pro- 
perty. appertaining as- such to an Idgah or 

mosque which: was built by the Moghal 
Emperors. It appearsfrom the judgment of 
the- lower appellate Court that the- land in 
question was recorded aq Bagh Idgah of mauza 
Kandrauli-No, 463 at the time of the settle- 
ment made under Regulation LX of 1833 and 
No. 489 in the jamabands of the Settlement of 
are the 


set up a plea that neither the Jdgah nor the 
land adjoining it was wagf property and upon 


this plea’ thé main issue in the case was 


framed. The Court of first instance gave 


. the plaintiffs a declaration that the Idgah was 


endowed property but dismissed the suit as 
regards the land adjoining 1t. Upon appeal 
the Jearnéd District Judge came to the 
conclusion upon the evidence that the land 


adjoining the Idgah was endowed property 


and he decreed the plaintiff’s claim in fall. 
From this decision the appeal, which is now 
before us, -has been preferred and the mein 
contention ‘of the learned Vakil for the 


appellants is that the plaintifis-respondents 
have no right to maintain the suit. 
“ contended that apart from the provisions of 
‘ ‘section 42 of the Specific Relief Act and sec- 


It is 


tion 539 of the old Code vf Civil Procedure, 
corresponding to sections 92 and 93 of Act V 
of 1908,-a -suit of the nature ‘of the present 
suit cannot be maintained and that the 
plaintiffs,- who are . merely Muhammadan 


„residents of Kanauj,; could not show that they 


had any. special interest in the mosque in 
question and had no right to bring the suit, 


a 
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Reliance; in support -of this contention, 
is based upon the ruling in. Wajid Als Shah 
v. Dianatullah Beg (1). In that case a 
Muhammadan, not a resident of the district in 
which the alleged wagf property was situate, 
brought a suit against a person in possession 
-2 of that property for a declaration that the 


` property was wagf and in his plaint he did not ` 


allege that he himself was interested in the 
‘property further orotherwise than as being a 
Muhammadan. It was held by Petheram, C.J., 
_ and Oldfield, J. , that unless it could be shown 
- that the gnit waa maintainable under some 
gtatutory provision, it couldnot bemaintained, 


that inasmuch as no. permission had been, 


given to the plaintiff to ‘bring the suit; it was 
not maintainable under Act XX of 1868 or 
under section 5389 of the Civil Procedure 
‘Code and that the suit was not maintainable 
under the provisions of section 42 of Act I 
of 1877 (Specific Relief Act). ‘The learned 
Judges in their judgment observed, as 
regards section 42 of the Specific Relief 


Act, that the only right asserted by the | 


plaintiff was his right asa Muhammadan to 
have the property kept as: wagf for the 
general body of persons wl.o believe in the 
_ Muhammadan religion and that section 42 of 
the Specific Relief Act applies to “any per- 


son entitled to any legal character orto any. 
right as to any property” and, in certain cir-’ 


cumstances, allows such a person to bring a 
suit for determination of his title to such 
character or right'and that the scope of the 
section is confined to the two classes which it 
specifies and that the plaintiff ‘could not sue as 
one of the first class, because he had 
no ‘legal character” which was denied by 
any one, a8 he only asserted his character 
as 8 Muhammadan, and that had not been 
questioned, and further that the plaintiff Wid 
not for himself assert a right to any pro- 


perty and by no act of the defendant had - 


his right to any property been denied. This 
case is unlike the present in so far that in 
the present case the plaintiffs are Muham- 
madan residents of the city of Kanauj 
and as such are entitled to- worship in 
any Mubammadan mosque in the city. If the 
decision to which we have just referred conld 
be held to govern the case of the plaintiffs in, 
the present suit, 16 appears to us to be 
inconsistent with the decision of a Full Bench 
of this Court “in the case of Jawahru v. 
(MBAH, ; - 
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Akbar Husain (2). In -that case Me Full 
Bench, conristing of Sir ‘Comer’ Petheram, 
O. J., and Oldfield, Brodhurst, Mahmood and 
Duthoit, JJ., held that “every Muhammadan, 
who has a siht to usea mosque for purposes 
of devotion, is entitled to exercise such right ° 
without hindrance and is competent to 
maintain a suit against any one who interferes 
with its exercise, irrespective of the provisions 
of sections 30 and 539 of the Oivil Procedure 
Code”. In this case the Full Bench quoted 
with approval the case of Zafaryab Al 
v. Bakhtawar Singh (8). In that case cer- 
tain Muhammadans sued to set aside a mort- 
gage of endowed property belonging to a 
mosque, the -decree enforcing the mortgage, 
and the sale of the mortgaged property iu 
execution uf that decree, and for the demoli- , 
tion of buildings erected by .the , purchaser 

and the ejectment of the purchaser. It was . 


‘held that the plaintiffs, as Muhammadans, en- 


titled to frequent the mosque and to use the 
other religious buildings connected with the 
endowment, could maintain the suit, ‘and 
that section 539 of the Civil Procedure Code 
had no application to the case, the endowment 
being a religious institution within the mean- ` 
ing of section 24 of Act V1 of 1871. and, 
therefore, governed by the Muhammadanlaw. 
Mr. Amir Ali in his work on Muhammadan 
Law (Volume I, 8rd Edition)at page 455 


-referring to the case -of ,Jawahara ` v. 
‘Akbar Husain (2) observes 


as follows; — | 
“The judgment of the Allahabad High Court 
seems to be in conformity with the provisions 
of the Muhammadan Law. As has been 
already pointed out from the Raddul Muktar 


. and the Fatuwai Kami Khan, every Muham- 
-madan, who derives any benefit from a wagf or 


trust, is entitled to maintain an.action against 
the mmiboally. to establish his right, thereto, 
or against a trespasser to recovér any portion 
of the wagf property, which has been 
misappropriated, without joining any. other 
person who may participate with him in the 
benefit”. At page 449 of the same volume 
the learned author comments .on and ex- 
presses approval of the decision of this Court 


in Zafaryab Ali y., Bakhtawar Singh (8) .- 


above cited. Now the plaintiffs have a right ‘ 
to frequent and use the mosque for, devotion 


‘and the land adjoining is appurtenant to the 


mosque and according to the above rulings 


they can maintain their suit. 
(2) 7 A. 178. (2) 5 AL 497, 4 


4 
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be "RAM PARGAS UPADHYA v. “B00BA UPADAYA, 


‘The lower appellate Court has. found that: 


the land adjoining the Idgah' is endowed pro- 
perty, and this finding of fact is binding. upon 
ug-in second appeal.. In view -of the finding, 
we are of. opinion . that the decision of the 
Court below is correct. 
peal with costs inclading fees in” this Court 

» -on the higher scale. | . ` 

n S - - Appeal dtamtssed. 
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ALLAHABAD HIGH COURT. 
SECOND O1vIL APPRAL No. $31 oF 1909. 

May 30, 1910, 
eae —-Sir John Btanley:. Kr., Chief | 
‘Justice, and Mr. Justice Griffin. 
“ RAM PARGAS UPADHYA AND OTHERS— 
DEFENDANTS-—- APPELLANTS 
versus 


SOOBA UPADHYA—Prarerirr 
AND ANOTHER—DEFENDANTS—RESPONDESTS, 

Agra, Tenancy Act (II of 1901),.8. 20— Occupancy 

holding-—Alrenation — Mortgage” prion to the Act 
~ Assignment of ge's right- subsequent tothe Act 
—-U. P. General Clauses Act of 1904, s. 6. 

B mortgaged his occupancy holding toRin 1881. 
In 1907, R assigned his right under the mortgage to. 
5: Held, that the assignment was a valid transfer. 

Harnandan Rai v. Nakchheds Rai, A. W. N. (1806) 
802 ;8 A. L. J. 691, distinguished. f 

A mortgage of an occupancy holding, executed prior 


to the enforcement of me Agra Tenancy Act, 1901,is mortgage. 
+ valid. - 


" Babulal v. Ramkals, A, wW. N. (1906) 28; BALA, 40, 
followed:- 


Second appeal from the decision of the 
Subordinate Judge‘of: Ghazipur, dated 2nd 
‘July 1909. 

“Mr. 8. A. Haider (with him Mr. 
Prashad for Mr. Muhamad Ishaq), for the 
Appellants. . 

Mr. M.-L. Agarwala (with him Mr. Govind. 
~ Prashad), for-the Respondents. 

l Judgment.—This appeal arises out 

of a suit for redemption ofa sub-mortgage. 
_ One Balgobind Rai was the: occupancy tenant 
- of a holding. He, on the 20th of July 1881, 
‘mortgaged this holding to one Raj Kamar 


Laland onthe 28rd of November 1899, Raj. 


-Kumar Lal executed ‘a sub- mortgage of a 
portion of the mortgaged property in favour 
“of the defendants and “again on the 8th of 
July. 1904, he executed a further mortgage, 
of the same property in favour of the defend- 
ants. Then on the 9th of July 1907, Raj 
- Kumar transferred his mortgage security to 
:the plaintiff. : The plaintiff instituted -the 


aa > 


‘We-dismiss this ap-. 


` 
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suit, out of which this appeal has arisen, for 
‘the redemption of the sub-mortgages execut- 
‘ed in favour'‘of the defendants by Raj Kumar, 
his .predecessor-in-title. The Court of first 
instance dismissed the plaintiff’s claim but on 
-appeal the lower appellate Court reversed the 
decision of the Court below and gave a 
decree in favour of the plaintiff. Against 
, this decree the present appeal has been pre- 
„ferred and the only contention raised before 


' us, -on behalf of the appellants. is that which 
‘is stated in the second paragraph of the 


| grounds of appeal, tiz., that “the transfer in 


favour of the plaintiff dated the 7th of July 
1907, was illegal and created noright which 
can-be enforcedin a Court of justice’. The 
appellants’ case is that inasmuch as under 
section 29 of, the Agra Tenancy Act, Act II 
of 1901, the kolding of an. occupancy tenant 
cannot be transferred except as provided in 
that section, Raj Kumar was not in a position 
.totransfer his mortgage to the plaintiff andthe 
plaintiff - consequently was not ina position 
Cto redeem-the defendants’ mortgages. There 
appears to us to be no force in this contention. 
At the time when Balgobind Rai executed 
the mortgage of the 20th of July 1881, he: 
had power to do so and Raj Kumar acquired 
“under that instrument a valid mortgage with 
` all the rights and incidents attaching to such 
As such mortgagee he had power 
to execute a sub-mortgage, and as such 
mortgagee he was entitled to transfer his 
mortgage security; the right of transfer being 
an incident of the mortgage. No doubt sec- 
tion 20 0f the Agra Tenancy Act prohibits 


“the transfer of-an occupancy except as therein 
Sital 


provided. But that Act was not in force 

when the-mortgage of the 29th of July 1881 
was exetuted and by the provisions of the 
United Provinces General Clauses Act of 
1904, rights accrued before the Agra Ten- 
ancy Act came into force are not prejudiced 
- by that enactment. Section 6 of the General 
.Clauses Act to which we have referred, pro-- 
vides among others that where any United 
Provinces Actrepeals any enactment hitherto 
made or hereafter to be made, then unless 
‘a different intention appears the repeal shall 
not affect any right, privilege, obligation 
or liability. acquired, accrued or incurred 
under any enactment so repéaled”. As we 
have said, a mortgagelof an occupancy tenancy 
executed prior to the Agra Tenancy Act is 
valid, This’ was so decided in the case of 


- i 


- 


~ 
` 


` gage. 
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Babu Lal v. Ram Kaki (1). “The mortgage, 
therefore, of the 20th of July 1881, wasa. 


= 


valid and subsisting mortgage aa. which 


mortgagee including the right to transfer 
his mortgage and also a right to sub-moit- 
Having sub-mortgaged the property, 
the mortgagee possessed the right to redeem 


‘that mortgage and a ‘transferee from him’ 


had g like power. It is said. that this- view 


- . is in conflict with a ruling of ‘this Court in 


Harnandan Bat v. N akchhedi Rat (2), The 


facts of that case are-not similar to those: ` 


~ now before us. 
| bond was executed before the passing of the 


t 


In that case a simple money: 


Agra-Tenancy Act, in which there was a 


provision that in default of payment» of the... 
- ~ debt the. simple bond ‘should. be converted 
-` into a usufructuary ‘mortgage. 


Default was 
made in payment but not till the 22nd of 


‘ June 1902 when the Agra Tenancy Act was 


in force and it was held that the agreement 
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è 
ap I 


kad had 
x Ra 


out of the possession of B, or the T A deed for.. 
‘any reason should be declared to be invalid, he would 
be liable to pay the loss sustained by the mortgagee. 
“A applied under the Bundilkhand Encumbered Estates - 


a claim, but his claim’, was rejected. B.was -ejected 
from the property: Held; that it was open to B to 
rély upon the absolute covenant contained in “his 
mortgage deed and to hold G responsible for the loss 
-which he had sustained by reason of his disposseasior. 

Appeal under section 10 of the Letters 
Patent .from the decree -of Mr. Justice- 
Karamat Hussain, dated the (2th of August, 


. 1909, in 8. A. No. 40 of 1902. 


Mr. Iswar Saran, for the Appellant. : 
Mr. Hamilton, for.the Respondent.: . . 


~ Judgment.—The facts of this- case” = 


E = =o oa ZEE 

| One Achche. Lal sad another, bie. -owners, 
‘of property, executed 8, possessory mortgage 
‘of the -property in favour-of one.. Ganga 
Bishen- on, the 26th of June 1885. On the 
7th of November- 1900, Ganga Bisben sguab- 
“mortgaged. this property to -Basdeo and iu. 


of the parties to create a usufructuary mort- >that mortgage lie entered into the. following 


gage could not be carried out in view of the 


provisions of section 20 of that Act.- It is 


‘obvious that this case was governed by differ- 


ent considerations from those’ which pře-` 


` ` sent themselves i in the present appeal, . « 


We think that the lower appellate Court 


was right and dismiss the appeal with 
” costs including fees i in oe Court on the higher -by the mortgagee. ` 


Beale. 


wW” dismissed. 
GYA. W. N: (1906) 28; 8 A. L. J.-49. 


- (2) A. W..N. (1906) 302; 3 A. L: J. 691. 


uw 


ALLAHABAD: HIGH COURT. 
`- Lerrers Patent Appgat No. 168 or 19.9. 
¿> “May 28,1910. -> . 
-Present.—Sir John Stanley: KT., Ohief 
Justice, and Mr.. Justice Griffin. - 


; GAYA PERSHAD AND OTHERS— PLAINTIFFS 


i. — APPELLANTS 
versus” a 


GANGA BISHUN —Devexpant— 


RESPONDENT. 

Mortgage— Covenant to compensate the mortgagee—Dts- 
possession of mortgagee—Ltaltltty of mortgagor— 
Transfer of Property Act (TV öf 1862), s. 68 (a). 

A executed a usufructnary mortgage in favour of’ 


ad 


-G, andG in his turn executed a sub-mortgage in 
- favonz of B Gin his sub-mortgage covenanted that 


if during the’ period of ‘the mortgage, the , property 
mortgaged, in i a by any a should pass 


- 


` absolute covenant vrz., 
- period of the mortgage, the property - mort- 
gaged, in any year by any reason, should pass 
‘out of the possession | of- Basdeo, 
“mortgage- deed- for, any reason should be 
declared to be ‘invalid, he, "the executant, 
“would be liable to pay the loss sustained 
The mortgagors took.” 
advantage -of the. Bundilkhand Hncumbered 
Estates Act (Act 1 of 1908). Notices. to 


_ claimants “were issued in accordance with - 


the provisions of- that -Act. Ganga Bisher,. 


x 


that if during the’- 


Bi {1910 l 


-the mortgagee possessed all the rights of a  Act:G-took no steps to realize the money. B -preferred . ` 


or the -: 


the mortgagee of the property ‘from the pro- .“ 


prietors, took-no steps to realize the amount - 
due to-him under his mortgage of the 26th 


-of June 1885. Basdeo did prefer a’ claim, but 
_ that claim was rejected'on the ground that- 


he was. merely a sab- mortgages and, “theres 


- fore, his remedy was against - his mortgagor 


and not against the proprietor. Subsequently 


then- preferred the: suit, out of, which this 


--appeal has arisen,for recovery of the damages 


sustained by him by réason of his being dis-, 
possessed. Both the lower Courts passed a 
decree in his favour. But upon, second ` 


- appeal. the learned J udge-of this Court, from 


whose decision“ this appeal under the” 
Letters Patent has been preferred, came to., 
the conclusion that Basdeo was:guilty of 


negligence in not having preferred. an appeal | 


; Basdeo was ejected from the property. He: 


r 
# 


` against thé order of the Special Judge reject. ` 


> - 
- ~ 
bai + 
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irig his claim, and that a having done so, 
he cannot recover.against his sub-mortgagor 
upon the special covenant entered- into in 
his mortgage-deed. : We are wholly “unable to 
agree with our learned brother i2 this deci- 
sion. Ganga Bisher gave an absolute covenant 
_to-Basdeo undertaking to compensate him for 
. any loss which he might sustain by reason 
of ‘his dispossussion-during the period of the 
_ mortgage. He was, dispossessed. It was for 
Gangn Bishen rather than for Basdeo ‘to 
- take the proper steps before the Special Judge 
for enforcement of the mortgage of the 25th 
of June 1885. Whether it was open to Basdeo 


ornot to appeal against the order of the - 
Special Judge, it was certainly open to Basdeo ` 


to rely upon the absolute covenant contained 
in his mortgage-~deed and to hold his sub- 
mortgagor responsible for the loss which he 
sustained by reason of his dispossession. We 
accordingly allow the appeal. We set aside 
the decree of the learned Judge of this Court 
and restore the decree of the lower appellate 


E Court. The respondent must pay ‘to the 


appellant all the costs incurred in the High 
Court. 
Appeal allowed. l 
a | ALLAHABAD- HIGH COURT. 
Swoon Crvin AppaaL No. 481 or 1909. 
May 24, 1910. 
-  Present:—Mr. Justice.Tadball ai 
an Mr. Justice Chamier..- ; 
TAPAISHAR DICH HIT-—Praintirr— 
APPELLANT . E ; 
i versus. 
GOKUL DICHHIT AND OTHERS — 
DEFENDANTS-—RESPONDENTS. 





` Pre-emption—Wajib-ul-arz— Variatton—0ustom— . 


Right of pre-emption inter se. 
‘The custom of pre-emption, asg recorded in the 
Wajtb-ul-ara of 1833,gave no right of pre-emption inter 


se, whereas the Wajib-ul-arz of 1862 recorded such , 


right. There was no instance of transfer between 1633 
-and 1862. The plaintiff had a preferential right: to 
pre-empt under. the document of 1862, but had no 
such right under that of 1838: 

Held, that no new custom under the circumstances 
could have sprung up between 1838 “dnd 1862, that 
the custom of 


Gokul Dichhit v. Mahgsri Dichhit, A. W. N. 
266; 2, A. L. J. 790, referred to. 


(1805) 


Hub Lal v. Ganga Bahan 6 Tàd. Oas. 161; TAL J. 


519, distinguished. 
Second appeal from” the decision of the 


District Judge of Gorakhpore, dated İst 
of aoii 1909. ` 


1888 still subsisted and that the plain: í 
< tiff had no right to pre-ompt. 
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Mr. Mohn Lal Sandal, for the Appellant, 

Mr. Hamilton, for the Respondents. 

Judgment. —This appeal arises out 
of a suit brought by the appellant to enforce 
a right of pre-emption on the basis of village 
custom. Both the lower Courts have held on a 
construction of the wajib-ul aras of 1883 and 


-1862 that the plaintiff has failed to prove 


the custom which he alleges. The pre-emptor, 
the vendor and the vendee are all co-sharers 
in the village. The pre-emptor and the vendor 
are near co-sharers in the same thok. The 
plaintiff relied upon a custom as set forth in 
the wajib-ul-arz of 1862. According to that 
document, a near co-sharer has aright of pre- 
emption'as against the remote co-sharers in 
the village. Tho plaintiff’s case is that this 
record is a; record of custom and that the 


‘document has been wrongly interpreted by 


the lower Court. The respondent filed 
copies of the wajtb-ul-araiz of 1833 and of 
1862. They also filed a copy of the document 
called .katfiat sarishta nisamat. Under the 


“document of 1833 itis quite clear that the 
` plaintiff would have no right of pre-emp- 


TA 


tion as against the defendant vendee. That 


-~ document merely gives aright te a co-sharer 


in the case of sale to a stranger. It is admit- 
ted by the learned pleader for the appellant 


‘that under that document his client would be 


completely out of Court. But he urges that 
the custom of the year 1862 was set forth in 
the document of that year. He places great 
stress on the decision in Hub Lal v. Ganga 
Sahat (1) in which similar documents 
were considered. That case related to an- 
other village and not to the village now in 
question. It was beld that there was really no 
material difference between the language of 
the document of 1862 and 1833. The 
learned pleader, however, had to admit that 
the difference in the- two documents . which 
are now before us is such that his client 
would be completely out of Court under one 
and would have a right under the other. 
There is, therefore, as far as he is concerned, 
a material difference between the two 
documents. Prima facie the entry ina wajib-ul- 
arz is the record of custom. Adopfing 


this presumption in 1833, there was a -castom 
‘under which the paintif had no right of 
- pre-emption in the 


circumstances of the 


present case. Theallegation that the “custom 


(1) 6 Ind, Oas, 151; 7 A. L. J. 519. 


st 
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of 1862 Was binding i is met by the GG 
side with the document called kasfiat sarishta 
nizamat which says. that in the intervening 


period ‘between the two documents there. 


was no transfer whatsoever. This clearly — 
shows that there could have been no- change 
‘in the custom. It seems far more likely that 
between these two settlements the co- 
sharers increased in number and “split: up 
into several branches and the mahal was 
‘also split up. To meet.thisnew condition of 
affairs when the tajtb-ul-are of 1862 was 
drawn up,the co-sharers probably had the 
new stipulations entered im the-record of that 
settlement.:But if is quite clear that no 
fresh custom could have sprung up between 
those two dates. In the case of Gokul Dichhii v. 
Maheshrt Dichhit(2) the custom existing in the 
‘same village was considered. On page 267 
Mr. Justice Banerji says: Ib may be that in 
1823 the village was not divided ‘into ‘thoks, 


and that the only custom which then . existed | 


. was the ‘custom under wbich’ every co- 
isharer had a right of pre-emption as against 
‘strangers. It is quite probable that a custom 
sprang up subsequently to 1833 and became 
“an invariable custom so far back as 1862 
‘when the wajtb-ul-arz of that year was pre- 
‘pared by which aco-sharerin the same thok 
: acquired a preferential right of pre-emp- 

tion”. Itis quite clear with reference to the 
karfial sarishta nizamat, which apparently was 


not before the Court in the above mentioned | 


~“ case that no such custom could have sprung 
: up between the years 1838 and 1862. 

It seemsto us that the only custom which 
. can be'said to have been established in the 


present case is that recorded in the wajib-ul-- 


ars of 1533. This is on the assumption that 
‘that record is a record of custom and not of 
contract. 

. JInouropinion the plaintiff has failed’ to 

 éstablish the existence of a custom in this 
village’under which he could be entitled to 
- pre-empt as against his co-sharers. We, there- 
- fore, dismiss the appeal with costs. 

` ‘Appeal dismissed. 

— (2)-A. W.N. i 2 A. L. J. 790. 
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ALLAHABAD HIGH COURT. 
am Orvin APPHAL No. 1095 or 1909. 
June 1, 1910. 
- Present: —Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
VOAR SEN— DEFENDANT —ÅPPELLANT ' 
~ VETSUS _ 
LAKHMI OHAND AND OTHERS — PLAINTIFFS 


— RESPONDENTS. 
Partnership—Debt due to partnership—Representatire 


had 


of a deceased partner, whether necessary party toa suit ` 


to recover debt—Oontract Act (IX of 1872), 5. 45. 

The representatives-of a deceased parimer. are not 
necessary parties to a suit for the recovery of a debt 
which had acorued due to the partnership during the 
life-titne of the deceased partner 

Govind Prasad v. Chandar Sekhar, A. W. N. ( 1887) 


- 183, Motilal - Bechan Das v. Ghellabai Harivam, 17 B. 


6, Debs Das v. Nirpat, 20 A. 365, followed. 

Second appeal from the decision of the 
Subordinate J udge of Jhansi, dated 12th July 
1909. 

Mr. Satnarain, for ihes Appellant. 

Mr. Sital Prashad Ghose, for the Respond- 
ent. 

Judgment;—The suit, ont of which. 
this appeal hasarisen. was brought by Lakhmi 
Chand and Mohan Lal to recover moneys 
alleged to have been borrowed. from them 
by the defendant-appellant Ugar Sen. The 
money was borrowed from Badri Das and. 
Hira Lal, who were members of a partnership, 
firm, and both of themare dead. The only” 4 
surviving member of the partnership; is the. 
plaintiff Mohan Lal. The other plaintiff 
Lakhmi Chand is the son of Badri Das. Hira 
Lal left a minor .son named Chhote Lal. 
Both the Courts below have decreed ‘the 
plaintiff's claim. This second appeal has 
been preferred, and the ground of appeal | 
pressed by the learned Vakil for the appel- 
lant is that the plaintiffs are not entitled to 
maintain their suit without having before the 
Court the legal representative of the , deceased. 
Hira Lal. The learned Vakil relies upon the 
provisions of section 45 of the Indian Con. : 
tract Act. Weare of opinion that that sec- 
tion in no way bars the present suit 
which is one to recover a debt due to a 


‘partnership firm. In the case of Gobind 


Prasad v. Ohandar Sekhar (1), the question: 


‘ was very fully considered by Edge, C. J., and 
` Mahmood J., whetherin a suit such as the 


present it was necessary for the plaintiff to 
implead the legal representatives of a deceased 


-partner. It was held in that case > that there 
(1) A. W. N. v. (1887) 188, 


PN 


> 
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MUETABAL ‘SINGH ¢ v. RABIN SINGH. . 
was no such „necessity. “The reasons for the. 


judgment are given ‘at considerable length,. 


the principle of the English law on the sub- 
ject being adopted as being based on common 
BeCse. 
Ghellabhai Hariram (2) the same question was 
considered, and the conflicting decisions of the 
High Court of Calcutta and the High . Court 
of Allahabad. were discussed. The learned 
Judges, Bayley and Farran, held’ that the 
Allahabad High Court: was correct 'and- that 
the representatives of a deceased partner are 


not necessary parties to a suit for recovery of 
a debt which accrued due during the life-time 


ofthe deceased partner. In that case the 
provisions of the Contract Act were con- 
sidered and dealt with. In the later case. of 


- Debt Das v, Nirpat (3), ‘Blair and Barkitt; | 


‘JJ., followed the earlier ruling of this Court. 
Ta view of these- decisions tho case before 
us was rightly decided by the Courts below. 
We.are, not prepared to dissent-from well-con- 
sidered judgment of the Court: Woe dismiss 
this appeal with costs including fees in this 
Court on the higher scale. 
T Appeal dismissed. 
(2) 17 B. 8. i ` 
(3) 20 `A. 865. 
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"Bind Law—Mitakshara—Joint. fomily—Gift. by’ 


one member without the consent of others—Setiing aside 

of the deed of gift not necessary -—-Linstiation Act (XV 
of 1877), Sch. II, arts 91, 120, 144. ` 

Under, the Mitakshara law, & enue of a joint 

: Hindu family’ has no power to alienate ‘any portion , 

“of the family property". without the consent of his 

.co-parceners. Therefore, if one of the members exe- 

, outes a deed of transfer without such consent, it is not 


neceasary for the other members to have it set aside... 


If the transferee from one ofthe co-parceners is in 


possession of the property transferred; art. 144 of the. 


- Limitation Act; 1877, governs the case. Articles 91 


“and 120 of the Act have no application. 
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Satish Ohandra Banerji (with him 
Messrs. J. N. Chaudhri and Benoy Krishna 
- Mukerji), forthe Appellants. 

Mr. Gerdhari Lal eee for the Re- 
spondents. - 

Judgment. 
‘out of which this appeal has arisen, were 
Muktabal Singh and his minor son Partab 
Singh. The two plaintiffs and Bhawani Singh, 
who is theuncle of Muktabal Singh, were 
‘inembers of a joint Hindu family and owned 
196 btghas, 13 biswas of land in the village of 
Mai Nath, perganah Koil, District Aligarh, 
Onthe 17th of May 1900, Bhawani Singh 
executed a deed of gift of a one-half share in 
this property in favour of the defendant No.1, 





Karan Singh, who, as has been found by the 


Court below, is a stranger tothe family. On 


- the strength of this deed of gift, Karan Singh 
,obtained mutation of names in his favoar; and 


in, the year 1908, the plaintiffs joined with 


‘him in instituting a suit for enhancement of 


rent against tenants. In the year 1907, Karan 
Singh instituted a suit for profits against the 


. plaintiffs. The institution of this suit of 


profits was the cause of the bringing of the 
The reliefs asked for in the 
plaint were.open to objection but the plaint 


Jas now been amended with the permission 


of the Oourt, so as to bring the reliefs into 


- conformity with section 42 of the Specific 


Relief Act., Shortly stated, the plaintiffs asked 


‘that they and Bhawani Singh be declared to 


‘ be the owners in possession of the entire 
family property: and ifthey are found to be 
out of possession, that Karan Singh be dis- 
“possessed and the plaintiffs be put into pos- 
session of the property jointly with Bhawani 
Singh. ` 

- The Court of first instance decreed the suit, 
aad gave the plaintiffs the declaration asked 
_for that the property in suit was the joint 


“property of the plaintiffs and the defendant 
-Bhawani Singh, 


and that, the defendant 
Karan Singh acquired no interest in it by the 
deed of gift of the 17th of May 1900. 

-The lower appellate Court found that 
Karan Singh did obtain possession and that 
it was necessary for the plaintiffs, before they 
could succeed in their anit, to have the deed 
of gift in Karan Singh’s favor set aside; that 
the suit was governed by the provisions of 


article 91 of the second Schedule of the Limit. 
‘ation Act and having been brought after the 
expiry of more than three years from the 


c Second appeal from the’ decision ` of the 
*- District Judge of ee dated: the Q1st of 
July 1909. 


Pad 


ma 


= 


- of the Limitation Act. 


. neither article 
_ Limitation Act governs the present. suit, 
and thatthe déed of gift executed by Bhawani 


ee of the déed of gift was barred by limit- 
ation. The Court. below also found as a fact 
that the plaintiff became aware of the exe” 
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cution of the’ deed -of. gift shortly after its - 


execution and that in ‘any case the suit’ would 
- be barred under the provisions of article: 12) 


In -second appeal, it.is contended fink 
91° nor article 120 of the 


_. Singh in favour of Karan Singh was inoper= 


~ 


eas 
AH 
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ative and had no effect.as against the -plain- - 


-tiffs, who are, therefore, under no necessity 
to sue to have it Bet aside. 

Under the Mitakshara law, a member | of a. 
-, Joint Hindu family has no‘ power to alienate 
“any portion of the family property without - 
| the consent-ot his-co- parceners. Such consent - 


„has not been pleaded in the present case; and ` 


: “even if it had been pleaded, there still remains 


e 


+ (1) 34.0, 336, at p. 339. 


. the fact that one of the plaintiffs is a minor. 
‘There are authorities for holding” that under 
such circumstances, it is not necessary for the 
plaintiffs to.sue to-have a deed of this nature 
executed by a member of a joint _ Hindu- 
family set aside. We need only ‘refer to the.” 
decision of their -Lordships of the Privy 
Council reported in the case of Rabeholme 
v. Smith (1). We cannot, therefore, agree 
with the” decision of: the Oourt below 
“ that either-article 91 or’ article’ 120° of the - 
imitation . Act governs the present case. 
~ The suit appears to us to be: ‘governed by the 
provisions of article. 144-and‘ the suit has 
been brought well withitthe 12 years: preg- 
oribed by that article. For thése reasons, we 
allow this appeal; set aside the -decree of the 
- lower-appellate’ Ovurt and restore that of the 
Court of first instance with this modification ` 
, that in addition to the relief thereby decreed 


` -W8 give a decree to plaintiffs for joint’ pos- 


‘session: of the property along with the defend: ` 
ant No..1. The appellants will have their. 
costa from the defendants in this “and the 


lower appellate Court including fees in - this ; 


Court on the higher scale. <- 
; Apal au. 


re 


Fa 


‘froed of the mortgage, 


— RESPONDENT. 


GUase inet in mortgaged estate since mortgage, | 
sf can be defeated by. subsequent: -arrangement—HMort- - - 


gagse releasing portion of martgaged property, effect of ` 
~~Purchaser of .mortgaged property — Hato pp2l—Mort- 
gages tahing conveyance of part of mortgaged property 
from mortgagor, effect of., 

- AS a general rule, the rights of persons, “who: have ` 
acquired an interest in the mortgaged estate since the 


_ mortgage, cannot be defeated -by any. gubsequent 


arrangement to which they are not parties. 


. Batthis rule does-not apply when the mortgagee ` 


releases # portion of the mortgaged property before 
” the residue is transferred to third persona, an which 


‘case he may throw the whole burden of the mortgage- NS 
‘debt on the residue. f 4 


Although a purchaser of mortgaged premises is not 
estopped by; his mere acosptance of- the deed from 
disputing the validity of the mortgage, or the amount 
due under. it, on the ground of objections which were 
open to the mortgagor, yet he is limited to such . 
objections or-defence only as might have:been pleaded 
by the mortgagor himself, and he Gannot set up all 


of these, for he is not permitted to urge defences, ; 


‘strictly personal to the mo 
Debendra. Nath Sen v, Mirza Abdul Samed; i Ind.” 
Gas.’ 264, 10 O. L. J. 180, followed: 


- 


v 


Where the mortgagee takes, a conveyance of a pari gi 


-of the mortgaged premises from the ‘mortgagor, the 
effect of the. transaction must be jadged by its nature. . 

If the sale was intended to be one of tha equity of 
redemption merely, the. mortgagee acquires the pro- 
perty subject to his mortgage, and in such a contin- 


gensy, ib would be right to hold that, while there is ` 


- no 6xtingnishmeént of his right’ to enforce the morte — 


gage against the remainder, the mortgage-is extin- . 
guished to the extent of the amount fairly chargeablo 
upon the property purchased by himself. ` 

_ If, on the other hand, the sale was of the property 
and ,the intention -of the - 
parties was that the ‘mortgagee should hold the por- 


` tion transferred to him freed from the mortgage-debt 


and the purchase-money should be applied in reduc- 
tion of his dues, it' would. be erroneous -to maintain 
that the mortgagee was still bound to apportion the 
debt.. 

Gaya Pona v. Salık Prasad, 3 A. 882,. Ohunna Lall 


Ls 


Pan 


v, 


~ 


t 


y. Anandi Lall, 19 A. 196, Bisheshur -Dial'y. Ram ` ° 
- Sarup, 22 A. 284, Lakshmi Das Y. da 22 B, 


” B04, referred to. 


As between the mortgagor and the foci AGENG the 


‘latter is entitled to release a portion ofthe hypothé- 
- Gated property and diminish his own security to that 
extent. 5 


A mortgagee, who has a security ipon two or more 


eee which he knows a a . different pers, 
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` Bong, cannot releaso his lien upon one 80 as to increase 


the burden upon the others witheut the privity and 
consent of the persons affected 

` Imam Ali v. Bay Nath, 38 0. 618, 3 C. L. J. 576; 10 
0. W. N. 581 and Hakim Lal v. Ram Lal; 6 C. Lid 46, 
followed 

Bat this dootrine has no application to a case where 


.the release ‘took place at a time when fhe mortgagors ~ 


alone. were the p373223 affassel by the releasa, that, is, 
when they had not transferred any interest in “the 
mortgaged premises to.other persons. - 

Such release cannot be granted to the prejudice of 
persons who had previously ” acquired an interest in 
the mortgaged properties. 

Sheo Prasad v. Behari Lal, 25 A. 79, -Shao Tohal y. 
Sheodan, 28 À. 194, 2 A'L J: 6380; A. W. N. (1905) - 

p. 244, Ghafur Hasan v. Kifayatullah, 28 A 19, A. W. 
x. (1905) 165; 2°A. L. J. 413, and Pirbhu Narain RA 


Amir Bingh, 20 A. 369; A W.N. (1907) 83, not ap-. 


proved. “in 
Ram Ranjan v. Indra Narain, 83 O. 890, followed. ` 
Ponnusami v. Srinivasa, 31 M. 833, approved. 


Appeal from the ‘decree of the ‘Sub-Jadge- 
of Murshidabad, dated -January 17, 1908; 


affirming that of thi Maunsif of J angi pur, dated. 
March 15, 1907. 


Moulvi Syed Shamsul Huda and - Baba 


Probodh. Chandra Rai,.for the Appellants. 
, Babus-Ram.OQhandra Majumdar and Prokash 
Ohandra-Majumdar, for the Respondent. 


'Judgment.—tThis, ia an .appeal on. 
behalf of the third, fourth, fifth and sixth * 


defendants in an action to enforce a mortgage 


‘security - executed in-favour of the father of 


the plaintiff- respondent by. the -first two. 
defendants on the 20th September, 1897." A 
large number of properties was included in 
the mortgage bond. On the 9th November, 
1898, the mortgagors sold eleven of these 
plots to the mortgagee, and agreed that a 
sum of Rs.-447-9-10 was to be deducted from 


-the amount’ then due on the mortgage. 


Shortly after, on the 22nd April, 1899, the 
‘mortgagors transferred another parcel to-a 
stranger, by name Herasatulla, who paid 
Rs.75, to the mortgagee and obtained a.release 
from him in respect of theproperty purchased. 
On, the 30th. May, 1906, -the. plaintiff 
commenced the present action for recovery of’ 
the mortgage money with interest. 


of the balance by sale of the mortgaged ` 
properties other than those purchased , by.. 
himself and by Herasatullah. “The claim was 


“contested by. the present appellants, who had 


purchased: the ‘equity of redemption i in the 
remaining - Properties — comprised in` the 


* 


„Bago 


, Herasatullah- were 


He made. 

allowance‘in the plaint forthe two payments . 
already mentioned, as also.for-angther small 
- sum paid in 1901, aad he asked for: recovery 


-mortgage security. on the 7th July, 1904. 


Their - defence, in substance, was that the 
plaintif, mortgagee was not entitled to’ 


- exclude -from.the scope of the suit and the 
~ decree the properties purchased ‘by himself 


and by’ Herasatuilah; in other words, the- 


-essence of the defence was that the properties 


in the hands of the present appellants ought 
not to be made liable for a larger som than 
what- would-be fairly chargeable npon them, 
if the entire mortgage money were distributed 
over all the properties comprised in the mort- 
security. This argument has been 
‘concurrently negatived by the Courts below 
on the ground that, as ihe purchase by the 
mortgagee and the release in favour of 
antecedent to the 
purchase -by the defendants, they were in 
the “same position as the wmortgagors 


“themselves, who could not claim contribution 
-as against the mortgages. 


In this view, the 
- Courts below have made the usual decree for 
sale in respect of the entire claim. The 


defendants have now appealed to this Court, 


and on their behalf, it has been argued that 
the properties in their hands are not liable 
for the entire - mortgage debt, and the 
burden of that debt ought to: be proportion- 


`- ately abated. In our opinion; this contention 


is supported neither by principle nor by the 


-authorities: 


It may. be conceded that, as a general 
rule, the rights of persons who have acquired 


an interest.in the mortgaged estate since the 


mortgage, cannot be defeated or impaired by 


‘any subsequent arrangement to which they 
are not parties. | 
with notice that the equity of redemption ina 


_ If, therefore, a mortgages 


part of the mortgaged property has been 


„conveyed, releases any part of the mortgaged 


estate, he must abate a proportionate part 


“of the mortgage debt as against such pnr- 


chaser. Bat this rule. does not apply when 
"the mortgagee releases a portion of the mort: 
gaged property before the residueis transferred 
to third person. No doubt, if he does release, 
he diminishes his own security; but, as subse- 


-quent purchasers can only take subject to the 


mortgage, the mortgagee may throw, the 
whole burden of the mortgage debt on the 
‘residue, Itwas-pointed out by this Court in 


-the case of Debendra Nath Sen v.. Mirsa Abdul 
Samed (|), 


that, although a purokaser of 
mortgaged premises is not estopped by his 


(1) 10 Q. L. J, 160; 1 Ind. Oas. 264, 


(1904, occupy the 
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mereacceptanceof the deed from disputing the 
validity of.the mortgage or the amount due 


_ under it, on the ground of objections which 


were open to the mortgagor, yeb ue is limited 
to such objections or defences only as might 
have been pleaded by the mortgagor himself ; 
and he cannot even set up all of these, for he 
is not permitted to urge defences strictly 
personal to the mortgagor. The appellants, 
‘therefore, by their purchase of the 7th July, 
same position as their 
vendors, the mortgagors, and it is not open 
to them to compel the mortgagee to grant a 
proportionate abatement of the mortgage 
debt, unless it is established that such a 


. defence would have been available to the 
mortgagors themselves. Now, what was the- 


position of the mortgagors at the time when 
they transferred the equity of redemption to 


the present appellants ? They had transferred © 


their -interest in some of the mortgaged 
premises to the mortgagee. The effect of the 


“transaction was that the mortgagee became 


entitled to hold the properties purchased by 


‘him free of the mortgage lien, if he applied 


the purchase money towards the .satisfaction 
of the ‘mortgage debt. It is difficult to 
appreciate upon what principlethe mortgagors 


` could be allowed to resile from the position 


they had deliberately assumed, and to con- 
‘tend that‘ the mortgages was bound, in 
substance, to allow credit, not merely for the 
‘purchase-money, but for an additional sum, 
which, upon a fair valastion of the properties 
purchased by him, might be determined to 
‘be the difference between the market-value 


‘and the settled price. It has not beensuggest- ` 


‘ed that the effect of the purchase by the 
mortgagee was to extinguish his mortgage 
security in its entirety. This view which at 
one time found favour with some of the 
learned Judges of the Allahabad High Court, 
"has been subsequently abandoned—Nand 
Kishore v. Raja Hart Rag (2)—-nor has it been 
disputed that a mortgagee may purchase from 
the mortgagor the equity of redemption 
either in part or in whole; the relation 
between them is not so far analogous to that 
‘between a trustee and cesiur que trust, as to 


“prealude a purchase of the equity of redemp- 


tion by the mortgagee. He may, therefore, 


‘deal with the mortgagor in respect, of the 


mortgaged estate. This rule is subject to the 
qualificftion that the Courts, if called upon 
-` 42) 20 A. 98, 


to scrutinise the transaction, will look upon 
it with jealousy, and will set aside a pur- 
chase made by the mortgagee when, by the 
influence of his position or by constructive 
fraud, he has gained an unconscionable 
advantage and has purchased the. property 
for such a low price as may be taken to be 
fairly indicative of fraud or undue influence. 
Bat, in theabsence of fraud orundue influence 
or fiduciary relation, the mortgagee may 


< purchase the equity of redemption of the- 


mortgagor upon the same footing “as any 
other person Webb v. Rorke (3),- Ford ~v. 
Olden (4). In the case before us, there is no 
foundation for any possible suggestion that 
the purchase by the plaintiff-mortgagee 
should be cancelled on the ground’ of either 
fraud or undue influence. What then is the 


- result of such purchase on the position of the 


mortgagee P It has been argued, on behalf of 
the mortgages, that, if he takes a conveyance 
ofa part of the mortgaged premises from 
the mortgagor, his position is not affected at 
all and he is entitled to proceed against the 
property still left in the hands of the mort- 
gagor for the realisation of the balance of his 
debt, It has been strenuously argued, on the 
other hand, on behalf of the mortgagor, that 
the effect of a purchase by the mortgagee of 
a part of the mortgaged premises, is always 
.to extingnish the mortgage pro tanto. In our 
opinion,- both the contentions are too broadly 
expressed, and neither of them can be accept- 
ed as strictly correct and well-founded on 
principle. The true principle is that the 


effect of the transaction must be. judged by ` 


its nature. If the sale was intended to be one 
of the equity of redemption merely, the mort- 
gagee acquired the property subject to his 
mortgage, and in such a,contingency, it would 
-be right to hold, that, while there is no 
extinguishment of his right to enforce the 
mortgage against the remainder, the mort- 
gage is extinguished to the eéxtent of the 
amount fairly chargeable upon the property 
purchased by him. If, on the other hand, the 
sale was of the property freed of the mort- 
gage, and the intention of the parties was 
that the mortgagee should hold the portion 
transferred to him freed from the mortgage 


at 


debt, and the purchase money should be. - 


applied in reduction of his dues, it would 


(3 a) 2 Sch. & Lef. 661; 9 R, R. 122. 
(4) (1867) L. R. 3 Eq. 461; 86 L. J. Ch. 651; 15 1: 
T, 558, 
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obviously be erroneous to maintain that the 
mortgagee was still bound to apportion the 
debt. In this latter contingency, unless the 
“purchase might be successfully impeached on 
‘the ground of-fraud or undue influence, it 
would manifestly be equally erroneous to ask 
‘the mortgagee to allow credit for a larger 
-gam than what was deliberately settled as 
- the price-of the portion purchased by him. 
If this ‘distinction is borne in mind, the 
judicial decisions; to which reference has 
- been made by the parties i in support of their 


“respective cases, may be easily reconciled. In- 


“Gaya Prasad v. Salik Prasad (5), the trans- 
‘fer. by ‘the mortgagor to the mortgagee 
‘appears to have been not of the equity of 
redemption merely, but of the entire interest 
in the property ; in other words, the intention 
was that the mortgagee” should hold the 
purchased portion free of the charge. On the 
other hand, in Ohunna Lal v. Anandi Lal (6), 
-and Brsheshur Dial v. Ram Sarup (7) the 


; purchase by the mortgagee was of the equity 


“of redemption only, and it was held that. the 
-mortgagee could not, “even as against the. 
“mortgagor, throw the burden of thé entire 
debt upon the property which remained in 


„the hands ofthe latter, while he himself held , 
“property which was justly bound to beara 


proportionate share of the mortgage debt. In 


--dhe recond of these cases; which was decided 


by a Full Bench, it was ruled that when. a 
mo: tgagee buys at auction ‘the equity of 
redemption in a part of the mortgaged pro- 
perty, such purchase has, in the absence of 


fraud, the effect of discharging and extin- 


guishing that portion of the mortgage debt 


-which was chargeable on. the property pur- 
chased by him, that is to say, aportion of the ~ 


debt which bears the same ratio to the whole 
amount of the debt, as the value of the pro- 
pérty purchased bears to the value of the 
whole of the property comprised in the mort- 


gage. This view is in accord’ with that taken | 


in Lakhmidas Ramdas v. Jamna Das Shankar- 


lal (8). “Inthe course of the judgment, how- 


ever, the learned Judges declined to consider 


cwhat-the position might have’ been if the 


had been 
with the 


purchase by’ the mortgagee 
made under a private contract 
mortgagor, and not at an auction. 
was pointed out by Sir Prancis Maclean, C. J., 
(5) 8 A. 682. , 

(6) 19 A. 196., -~ - ce 

(7) 22 A~ 284, 

(8) 22 B. 804. 


Butit >. 


in ı Mutty Lal Pal v. Nunda Lal (9), that in 
this respect, thereis no distinction in principle 
between a purchase at a private sale and a 
‘purchase at an execution sale, although it is 
conceivable that the terms of the contract in 
the case 0f a private sale, may show, on the 
face of it, whether the transfer was intended 
to be merely of the equity of redemption or 
of the entire interest, that is, whether the in- 
‘tention of the parties was that the mortgagee 
should take the portion purchased subject toor 
freed from his own charge. Thata mortgagee 
may, however, at an execution sale, purchase 
a portion of the mortgaged property free of 
his mortgage, is clear from the cases of Sesha 
Ayyar v. Krishna Ayyangar (10), Kanhyalal 
vy. Narhar (11), Bohra Thakur Das v. 
‘Collector of Aligarh (12) and Raghunath 
Prasad v. Jamna Prasad Rawat (18). The 
‘distinction, therefore, is not so much 
between a private sale and an execution sale, 
as between a purchase of the equity of 
redemption and a purchases of the entire 
interest in the property. This view is support- 
ed by the cases of Mahome? Taki v. Thomas 
(14) and Amir Chand yv. Bukshi Sheo Persad 
(15), though the Courts are not agreed as to 
whether the question of apportionment, when 
ip arises, can-be decided in execution proceed- 
ings orshould be determined ina suit properly 
“framed for the purpose and in the presence of all 
~ the unecessary parties. Harendra Kumar tuha 
v. Dindayal Saha(16). Inthecase before us, it 
is clear, from the conveyance executed by the 
mort gagors in favour of the mortgagee, that 
the price paid by the latter was intended to 
represent the value of the entire interest and 
not merely of the equity of redemption. Jt 
was further intended. that this purchase- 
money should be applied in redaction of the 
debt, and that the mortgagee should hold the 
property purchased freed from the mortgage 
lien. There is no suggestion that the price 
paid was so inadequate ns to indicate that the 
mortgagee took fraudulent advantage of the 
position of the mortgagor. Indeed, the sale 
has not, been impeached, and so far as wea 
, can gather from the record, no question 


appears to. have been raised.at any stage, 
(9) 8 O. L. J. 92; 12 0. W. N. 745. 


. (10) 24 M. 97. 
(11) 27 B. 297. 
(12) 28 A. 698; 8 A. L. J. 430; A. W. N. (1908) 150), 
(185 20 A. 288; A. W. N. (1907) 81; 4 A. L. J. 66. 
(14) 40. L. J. 817. 
(18) 40. L J. 673; 84 O. 18, 
(16) 4.0, L. J, 195, 
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either as to fraud or undue influense, It is 
nob open to the mortgagors, therefore, to 


ir claim credit for a larger ambunb than what- 


was fixed as the purchase-money, and, as 
batween the mortgagor3a and the mortgages, 
the latter is entitled to hold the property 
` ‘exempt from the mortgage line. The appal- 
lants, who are purchasers of the interest of 
- the mortgagors in the other properties, stand ` 
- jn no higher position ; they have consequently 
no legitimate ground for complaining that 
the mortgagee seeks to throw the burden of 
the remainder of the mortgage-debt upon the 
properties in their handa. 

We have next to consider the effect of the 
release granted by the morbgages in favour 
of the subsequent purchasér, who acquired a 
portion of the property before the remainder 
was purchased by the present appellants. 
Here again, it is clear that the appellants 
occupy the same position as the mortgagors 
did at the time ofthe transfer by them. | Gaya 

` Prasad v. Salik Prasad (5)|. Now, what was 
the true position of the mortgagors when 
they transferred a portion of the property to 
Herasatulla, who obtained a release from 
the mortgagee by payment of a sum of money? > 
Itis a firmly settled .doctrine that, as 
between the original parties, the palesae of a 
part of premises does not affect the lien of 


the mortgagee upon the residue, which is. 


bound for, the whole debt. No doubt, as 
against others who have liens upon the 
remainder of the mortgaged premises, a mort- 
gagee, with notice of such len, has no right 
to release any - portion of the mortgaged 
premises to the injary of the owners of such 
liens. The principle, on which this rule is 
based, is thus explainedin Brooks v: Benham 
(17): “While the Whole of the debt is secured 
“by the whole of the land, each parcel of the 
land, as between the different proprietors, is 
equitably subject only to so much of the debt 
as corresponds to the proportibn between its 
value and the value of all the land; and, if 
its owner should be compelled to redeem the 
mortgage, he can resort to the others for a 
rateable contribution, and for that purpose, 
is entitled to the banefit of subrogation to the 
mortgage title. To release any particular 
parcel from the mortgage incaumbrance, is to 
make, as-respects that, any such subrogation 
impossible. The mortgagee, therefore, releases 


at his peril, if he has notice of the conveyance - 
(17) (1897) 70 Conn. 92; 66 Am. St. Rep 87. 


out of which the equities in question arise: 
and, if he does so without receiving from the 
releasee his proper coutribatory share of the 
debt, he is still equitably chargaablé with the 
residue of that share in favour of the owners 
of the remaining parcels.” This statement of 
the reason for the rule makes it manifest 


that it has no application as between the- 


mortgagor and the mortgagee when therights 
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of no other persons intervene and require pro- ` 


tection. To put the matter in another way, 
as batween the mortgagor and mortgagee, the 
latter is entitled to release a portion of’ the 
hypothecated property and diminish his own 
security to that extent. Itis not obligatory 
upon him to proceedagainst all the properties 
rateably or to exhaust them for the satisfac- 
tion of his debt. This principle is recognised 
in the cases of Raghu Nath v. Harlal (18), 
Hara -Kumari Chowdhuruin v. Hastern Mort- 
gage and Agency Oo. (19), and Krishna Ayyar 
v. Muttukumaraswamiys Psllas (20). While, 
therefore, we adhere to the view taken in the 


r 


cases of Imam Ali v, Bai Nath Ram Sahur ~ 


-(21), and Hakim Lal v. Ram Lal (22), namely, 


that a mortgagee, who has a secnrity upon 
two or more properties which, he knows, be- 
long to different persons, cannot release his 


lien upon one so as to increase the burden 


upon the others without the privity and 
consent of the persons affedted, Keltlewell v. 
Watson (23), we are of opinion, that ihis 
doctrine has no application to the present 
case, where the release took place aba time 
when the appellants had not purchased any 
interest in the mortgaged premises, and the 
mortgagors alone were the persons affected 
by the release. We must not, however, be 
assumed to adopt the rule, laid down by the 
learned Judges of the Allahabad High Court, 
that such release may be granted even to the 


prejudice of persons who had previously ac- . 


quired an interest in the mortgaged properties. 
That view is clearly opposed to principles of 
equity, justice and good conscience, and, 
though recognised in Sheo Prasad v. Behari 
Lal (24);-Sheo Tohal Ojha v. Sheodan Rat (25); 
Ghafur Hasan Khan v. Muhammad Kifayai- 

(18) 18 0. 320. 

(19) 7 0. L. J. 274. 

(20) 29 M. 217. 

(21) 3 C. L, J. 576; 83 0. 613, 10 O. W. N. 551. 

(22) 60. L, J. 48. 

mi (1882) 21 Ch. D. 683 (714). 

EN 28 A. Di 2A L.J. 630; A. W. N- (1995) 244, 


Vo. VI). 
IMPERATOR Y, JUMO, ` 


| ullah Khan (26) and? Pirbhu Narain Singh v, 
Amar Singh (27), was not adopted in Ram 


æ 


Ranjan v. Indra Narain (28) and the case of- 


Krishna v. Muthu(20), if itlays down asimilar 
principle, cannot, to that extent, be supported. 
The contrary view, which „accords with the 
rule adopted by this Court, was followed in ` 
Ponnusame v. Srintvasa (29), We must hold, 
therefore,. that the mortgagors have no just 
grievance against the mortgagee on -acconnt 
of the release granted by him’ to the pur- 
chaser; and the appellants, who subsequently 


acquired an interest in the property, stand “in ' 


no better position [Gaya Prasad v. Salik 
Prasad(5) |; Both the grounds, therefore, upon 
which the ‘appellants seek to compel the 
mortgagee to grant a proportionate abate- 
ment of the mortgage debt, are unsustainable. 
-Their position is‘not better than that of the 
morbgagors, and in tke events which have 
happened, the latter cannot require the mort- 
gageo to apportion the morigage debt among 
the several properties comprised in- the 
security, end to look to each only for its pro- 
portionate share. -The mortgagors cannot ` 
` claim that sugh apportionment is necessary 
for the-jusb -protection of their own interest, 
or because the mortgagee has become owner 
of a part of the property by payment of what 
really representa the value of the equity of 
redemption, 

The result, engo; 
made by the Court below ‘must be affirmed, 
and this appeal dismissed with costs. 


. Appeal dismtssed. 
(26) 28 A. 19, A. W.N. (1905) 165; 2A. L. J. 418, 
(27) 29°A 369; A. W. N. (1807) 8 83. 
(28) 83 0. 890. 
(29) 31 M. 883. ` 
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SIND JUDICIAL COMMISSIONER’S 
COURT. ; 
CRIMINAL APPEALS Nos 63 snp 64 or 1909. 
November 1, 1909. 
` Present:—Mr. Knight, J. O., and - 
Mr. Hayward, A. J. O. 
IMPERALO A ED EBANG 
Versus 


“JUMO AND ang Waele DENTS, 
Practice—Criminal procedure—Prosecution to pro- 
duce all relevant evidence. 
The doctrine that the Orown ig not bound to call 
witnesses on whom it, does not rely must not be 


presssd too far. It is ite clear duty to produce.all per- 


ey k 


a 
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is hat the decree 


. for some measure of doubt. 
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: song, who lay'olaim to a first hand knowledge of the 
incidents under trial, and if the prosecution do not 
choose to place them in the witness box it must at least 
tender them to the defence for croas-examination. 
The Crown is not so much concerned to prove a 
particular theory as to acquaint the Court with all the 
relevant evidence; and it is for the Court to determine 
. how much of that evidence is to be credited and what 
“inferences if warrants. 

Appeal against the decision of Chandiram 
G. Lala, Esquire, Additional Sessions Judge, 
Sakkur- Larkana. 

Mr. Wadhoomal Udharam, for this Accused 
Nos. 3 and 6. 


Mr. Menery, for the Accused Nos. 
-E and 9. 

“Mr. Lalchand Chuharmal, fee the Crown. 

Judgment,.—a aiku scrutiny of the 
evidence in this case has convinced us that as 
the learned Sessions Judge has concluded, there 
were at least 5 persons concerned in the abduc- 
tionof the woman Zenab. Her husband Rasulbux 


2, 7, 


-and his father Jumo were admittedly of this 


number; and no reasonable doubt can be felt 
that the two women, Salem and Bann, Jumo’s 
wife and daughter, also bore an active part in 
the affair. The evidence against the second 
accused Hakim was credited by the Judge 
and ore of the assessors, and we can find no 
reason for distrusting their conclusions. Tt 
is no doubt true that the eye-witnesses strove 
to magnify the offence by denying that Zenab 
was- married to Rasulbux; but subjecting 
their evidence to a reasonable discount, and 
taking into consideration the very favourable 
impression produced upon the Judge by their 
demeanour under examination, we are unable 
to withhold confidence from their story in its 
broad outlines. 


[As regards Yaruand Dinu, however, accused 
Nos. 3 and o, we think that there is room 
They are not 
alleged to have borne an active share in the 
abduction, but are stated to have stood by 
and instigated the others. It is possible that 
they were present, but we cannot safely 
assert that they were more than mere 
spectators. It is easy to accuse a bystander 
of “instigating” an offence, and the chargeés 
one which itis difficult torebut. Seeing that 
there were motives which may: well have led 
“the prosecution witnesses to exceed the 
limits of the truth in order to implicate these 
two men, we must give them the benefit of 
the doubt. , At the trial the Public Prosecutor 
did not feel sufficiently confident of their 


Magistrate's 
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guilt to press the charge against them and- 
neither of the assessors believed that they- 


| were concerned in the affair. 


We are constrained to comment upon,the 


` eonduct of the prosecution in withholding the 


two eyewitnesses, Ghulam Hyder and 


Ghulam Mohamed, brothor of the important . 


witness, Fatma. It.-is true that- in the- 
inquiry they did not wholly 
support the story of the prosecution, but 


their evidence corroborated Jumo’s confession 


far. 


in all material particulars, and it was not for 
the police or the Magistrate to pronounce 
upon its credibility. The doctrine that the 
Crown is not bound to call witnesses on 
whom it does not rely must not be pressed too 


persons, how lay claim to a first hand know- 
ledge of the incidents under trial; and if:the 
prosecution do not choose to place them in 


‘the witness box, it must at least tender 


~ 


them to the defence for cross-examination. 
The Crown is not so mach concerned to prove 
a particular theory as to acquaint the Court . 
with all the relevant evidence; and it is for 


“the Court to determine how much of that 
| evidence is to be credited, and what inferences — 


it warrants. 
We acquit and Jaen. the conoci Yarn 
and -Dinu. Maintaining the convictions of 


- the remainder, we reduce the sentences As 


follows:—J amo to one year's rigorousimprison- 
ment under section 325, instead of two yeara, 
the sentence tv. run concurrently with that 
under section 147: Hakim and Rasulbux, to six 
months’ rigorous imprisonment under section 
147 anda like term under section323, the sen- 
tences to run concurrently. We leave the BƏT, 
tences on the female convicts untouched. We 
make these reductions in view of the circum- 
stances that the accused hud a genuine griev- 
ance against their opponents and were seek- 
ing to enforce Rasulbux’s just rights, and that 
Alan was killed in fair fight and without pre- 
meditation or design, Jumo himself receiving 


= a not inconsiderable injary in the encounter. 


, Appeal allowed in part. 
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Ib is its clear daty to produce all’ 


(s. o. 8 B. L. R. 208.) 
SIND JUDICIAL COMMISSIONER'S . 
` COURT. 
Oivi Aprruioation No. 23 or 1909, UNDER 
Act IX or 1887. 
November 4, 1909 
Present: —Mr. Knight, A. J. O., and 
Mr. Crouch, A. J. O. 
Tae KARACHI PORT TRUST—Apeticanr - 
Versus 
ISMAILJI AMREJI AND ANOTHER — 


í OPPONENTS. 
- Bill of Lading—Bill of Lading Act, applicability, g= 
Endorsement in blank, affect of—Right of suit in tort 
when based on contract— Not responsible for marks— 
Burden of proof, shifting of. 

The endorsement of a Bill of Lading i in blank ren- 
ders it a negotiable instrament, and thnsa it can pass 
from hand to hand by mere delivery, BO a8 to affect 
the properly_in the goods. Aa soon a3 the ‘con- 
signee has paid the Bank to which the brill is sent 
and it has bean delivered'over to him, he becomes 
the holder of the Bill and then, if not Perr owner 
of the goods. 

Bat the owner of goods covered by a Bill of Lading 
cannot sue on the contract embodied in thé bill 
unless he is a party to it, or is assignee of the contract. 
“ Yet he has open to him, under the common law, all 
the several forms of anit in tort. - 


_-Ligqo- | 


+ ` 


. The Bill of Lading Act was passed to provides 


for the.special case where the, goods had not been 
shipped stall, and the contract with the- ship- 
owner had been made before the property inthe 
goods had passed to the person who finally sought 
damages. The application of the Act ie limited to 
endorsees to whom the property in the goods shall 
pass by reason of such endorsement. ` 

. The object of inserting the proviso _ ‘not respon- 
sible for marks’ 
having ita ordinary effeot of being evidence against 
the ship that goods marked as'stated in the body of 
the bill were actually shipped.- But neither the 
ship nor the Port Trust can, in any way, be said 
to limit their responsibility for the safe transit, 
custody, and delivery of the goods actually com- 
mitted to their charge. They merely refuse to 
admit as true allegations of the shipper whioh it is 
practically impossible for. them to verify, except 
_ at an unreasonable “cost which the shipper would 


“be unwilling to beat. By their refusing to make this ° 


admission, the burden of proving that gooda bearing. 
certain marks were shipped and landed rests with the 


party who alleges it. 
Application ‘under section 25 of the Provin- 


cial Small Cause Courts Act, against the deci- 
sion of the Judge'of the Small Cause Contt, 
Karachi (A. E. Cumming, Esquire). 

Mr. Harchandrai, for the Applicant. 

Mr. Tahtlram Maniram, for the owners of - 
the steamer opponent No. 2. 


Judgment.—tThis ig an application” 
ander section 25, Provincial Small Cause 
Courts Act, 


1 
~ e -a 
` 


is to prevent the” Bill of Lading . 
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KARACHI PORT, TRUST v. ISMATUJI AMEEST. 


Plaintiff ordered from Messrs. Tulloch and 
Co., of London, through Messrs. Gehi and 
- Co., of Karachi, 165 Austrian Rough Boards 
-of differant sizes. The goods were shipped to 
Karachi per S. 8. Gisela. -The Bill of Lad- 
ing shows that the, goods were consigned 
by Tulloch and © Co. -To order,” and describe 
the good as ‘165 pieces white wooden. planks” 
marked “025 ‘Imported. by E. A. Nathani, 
Karachi, produce i in Austria, ” Added to the 
description are the words “Not responsible 
for marks” painted conspicuously in violet ink. 


The Bill of Lading. is endorsed by Tulloch and ` 


O., in blank. 
On arrival of the ship im Karihi all moods 
were landed and delivered to the Port Trust. 


The ship carried other consignments of 


“white wooden planks besides’ that of plain- 
tiffs, and the Port Trast receipts exhibited 
show that altogether 803 “loose wooden 
pieces” with “marks various” were landed. 

The Bill 
Mercantile ‘Bank from whom plaintiff 
obtained it on paying the amount due to the 
shipper.. He then caused his name to be 
written on the back of the bill. He obtained 
' delivery of 162 planks bearing his mark, and 
was offered 3: more not bearing his mark. 
. He filed this suit alleging that his goods had 
duly arrived and been delivered to the -Port 
Trust and claimed the value of the three miss- 
ing planks. The Shipping Company were 
joined as defendant, but the canse of action 
against them is not defined. 

Two important questions were raised in the 
lower Court and present themselves again 
for solution: (1) Has plaintiff the right to 
sae? (2) Is it proved thatthe Port Trust 
had custody of the three niissing akan bear- 
` ing plaintiff’s mark. 

The lower. Court has held that plaintif 
was endorsee-of the Bill of Lading, and 
having given value for it was entitled to 


| sue; that the Bill of Lading, coupled with _ 


the fact that 162 planks, bearing plaintiff's 


marks, were delivered, are proof-that 165. 


planks’ bearing plaintiff’s marks were really 
shipped; and that the fact that the total 
number of planks shown in the several Bills 
of Lading, were delivered by the sip to the 
Port Trust is proof that the Port Trust actual- 


ly received into their charge the three missing 


planks. 
By endorsing the Bill of Lading in blank, 
Messrs, Tulloch & Oo. rendered it a negoti- 
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of Lading was sent to the ` 
-the passession of the goods, or for 


~ 
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able instrument, and it could pass from hand 


to hand by mere delivery, so as to affect the 
property in the goods. As soon as plaintiff 
had paid the Mercantile Bank the Bill of 
Lading had been delivered over to him, he 


‘became holder of the bill and was certainly 


then, if not before, owner of the goods. 
_' Both in their written statement filed in 
the lower Court and in their petition to 
this Oourt, the defendants contend that 
plaintiff has no right of suit because he.is not 
a consignee named in the Bill of Lading, or 
an endorsee; that is to say, plaintiff has no 
right of.suit under the Bills of Lading, 
Act (IX of 1856). . The lower Court has got 
out of the difficulty by holding that plaintiff 
was an endorsee. This was certainly not 
the case; he was an endorser, not an endorsee. 
As owner of the goods plaintiff bad open 
to him, under the common law, all the several 
forms of suit in tort. He could suethe Port 
Trust in “detinue’’ for wrongfully retaining 
‘con~ 
version” if they had given them to any other 


consignee. 


Bat the owner of goods covered by a Bill of 
Lading cannot sue on the contract embodied 
in the bill unless he is a party to ib, or 
is assignee of the contract. A right of 
action based on contract is ordinarily not 
assignable, and until 1855 no one could sue 
on the Bill of Lading except the original 
parties toit. It seems that for many cen- 
turies no -serious inconvenience resulted. 
There was, in fact, only one special set of 
circumstances under which asuit would not 
lie in tert, and when it was necessary to sue 


` in contract and make the original party plain- 


tiff. That case was where the goods had 
not been shipped at all, and the contract 
with the shipowner had been made before 
the property in the goods had passed to the 
person who finally sought damages. For, if 
the goods had never been shipped, no suit 
in tort would lie; and, if the ownership 
of the goods had vested before signing the 
Bill of Lading, the owner could have sued 
on the contract on the theory that theconsignos 
contracted on his behalf ag an agent for a 
principal. 

Accordingly the Bills of Lading Act was 
passed both in England and inthis country, 
to, provide for such special circumstances. 
The preamble shows that it was intended to 
meet the case where “the goods in respect of 


t 
L b 


-~ ghown in the invoice. 


y overlooked the importance of the words ‘ 
“ responsible for niarks,’? 
rač „owners; in our opinion, clearly imply: “We 
an have not examined the marks on the goods, 
nor do we admit that every plank is marked 
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which Billa of Lading purport” to be signed 
have not been laden on board,” and section 1 


limits the application of the Act to endorsees ` 


“to whom the property in the goods shall pass 


_ by reason of such endorsement.” 


It is doubtful whether any. suit has ever 
been filed against the Karachi Port Trust in 
‘which it was necessary for plaintiff to base bis 
right of action on the-speciel provisions of 
this Act, or in which the defence set up in 
this case could have any force; and- 1. can 
only express my regret that the practice 


_ of puzzling the Court, by contending that a 
` plaintiff must show a right of suit under the 


“Act, which was initiated about quarter-of-a- 
century ago by the late Mr. H. Leggett, 
should be still followed, and successfully, 
by the. present Legal - Àdyisor to tbe-Port 
Trust. 
Bills. of Lading forwarded by shippers 
to banks, to be handed over to the consignee 
-ọn payment of the amount due by them, are 
endorsed in blank because banks are naturally 
unwilling to be subject to the liabilities of 
endorsees. Plaintiff could, if he chose, on 
receiving the Bill of Lading, have written 
over the signature of Tulloch & Co., the 


words “Deliver to E. A. Nathani or order,” -` 


and < so made himself an endorsee, but, 


even: then, he would not have been an endorses. - 
. under the Act, for the property in the goods 
- would not have passed to him by reason of 


the endorsement; he was owner spe La 
of any endorsement. 
The endorsement by ‘plaintiff was probab.y 


> to comply with section 31 of the Bill of 
“The goods will only be 


Lading. which rans: 
‘delivered against the Bill of. Lading and 
receipt thereof must be certified on ib.” 

' There can be no doubt that plaintiff had 
aright to bring the suit set forth in the 
plaint. 

It is obvious that the mere fact that 162 
planks were correctly delivered is no proof 
“that the: ship and the Port Trust received 
three others duly marked and of the sizè, etc., 
“The second question 
*before us'resolves itself,- therefore, into the 
question whether or not the Bill of. Lading is 
such proof. The learned Judge has quite 
' Not 
By.them, the, ship- 


OASE3.”- 


various,” 


{iano | 


a8 alleged. ” The ae of inserting ms 
proviso is to prévent, the Bill of Lading 
having its ordinary efect of being evidence 
against the ship that goods marked as stated” 
in the body of the bill were-actually shipped. 
It is to be noted that no admission is made . 
in the, Bill of Lading ag to tag size or quality 
of the planks.-  ' cour | 

When the Port Trust g gave receipts for so 
many "loose wooden pieces’ having “ marks 
they thereby avoided making any 
admission ‘that. the goods bore particular 
marks, or were packed together i in particular 
lots. 

The result:to any ‘consignee of ihe p 
and Port Trust, respectively, giving only 
these carefully worded admissions is that the 
burden of proving that goods as described 
and marked in his invoice were really shipped 
rests on his shoulders. The Bill of Lading 


- and receipts prove only that 1065 planks were 


shipped and landed. In sucha case as, the ` 
present the plaintiff could, if his’.allegations 


were true, ordinarily prove his case by show- . . 


ing that 3 planks bearing his marks | were 
delivered to some other consignee. 

It must not be understood that either the 
ship or the Port Trust in any way limit’ their 
responsibility for the safe transit, custody 
and delivery of the goods actually .committed 
to their charge. ' They merely refuse, and 


quite reasonably refuse, to admit as true alle- ~ 
gations of the shipper which it is practically 


impossible for them to verify except at an 
unreasonable cost which the shipper would | 
be anwilling to bear. By their refusing to 
make this admission, the burden of proving 
that goods Desting certain marks were 
shipped and landed rests with the party who 


| alleges it. 


There being ’no evidence -whatev er upon 
which it could be held that the Port. Trust- 
received into their charge three planks of the’ 


| 8148 and quality and bearing, the marks as. 
alleged by the plaintiff, we must hold that 


the lower Court has not desided the case 
according to law. Though the amount at 
stake is very small,’ we consider interference — 
necessary as ‘the decision may cause’ serious -- 
embarrassment to the trade of the Port. > 
We reverse the decision of the lower Court, 
and dismiss the suit. Plaintiff will bear all - 
costs throughont. ki 4 


l 


Application allowed. 


= 


„Vol. VI). 


FAKIR MAHOMED 4 v. VIRAN. 


(s.c. 3 S. L. R. 208.) 
RED JUDICIAL COMMISSIONER'S 
` ‘ COURT. - 
(FULL BENCH.) 
Sroki Civis Arrar No. 13 op 1909. 
November 5, 1909. 
Present: :—Mr. Knight, A. J. O., Mr. Crouch, 
A. J. O., and Mr. Hay ward, A. J. C. 
FAKIR. MAHOMED—PLAINTIFF— 


APPELLANT ; 
versus 


VIRAN WIFE OF KOJI AND ANOTHER— 


Dery anDants— RESPONDENTS. 

Oiml Procedure Code (Act XIV of 1882), ss. 102, 157, 
168—-Appearance at hearing of su Decide the suit 
forthwith’, whether equivalent to ‘dismiss the ai? 

—‘ Not instructed’ —Difference between pleader and 
barrister as to receiving instructions and representing ~ 
clienta—‘Decision on the merits’, meaning of. 

It is settled law that an appearance at an application 

‘for adjournment which is refused is not an appearance 

at the hearing of the suit. The hearing does not begin 
until the application ig disposed of. 

Where at any adjourned hearing of the. saib there 
ig no appearance by the plaintiff, and there are no 
matorials on thé record, the appropriate procedure 
is that laid down by section 157 of the Civil Procedure 
Code, 1882. - 

The words. ‘decide the suit forthwith’, in section 168 
of the old Code (Rule 8, Order XVII of the new 
Code). pre-suppose and imply the presence before 
the Oourt of materiels of some kind on which to 
base its decision. It isnot the mere equivalent, 
in the cage of a plaintiff who has adduced no evidence, 
‘of dismiss the suit, firstly, because to dismiss ig not 
to decide, and, secondly, because the case of default 


f 


ig oxprossly provided for in sections 102 and 157, and . 


redundance cannot be presumed in-the Code, 

Sagajirao v. Smith, 20 B: 736, relied upon. 

Badam v. Nathy Banu, 25 A. 194, A.W.N. (1909) 6, 
referred to. 

The authority of a barrister or advocate to repre- 
_ sent a party is based on the fact that he has ‘received 
instructions’ from an attorney or solicitor to do so. 
‘Instructions’ are not merely information as to the 
facts of the case but constitute the authority of 
Counsel to represent the client. If, therefore, he 
states in Court that he has no instructions, that con- 
cludes the question of his representation; the client 


is not represented by him. Bata Pleader’s author- , 
ity is based on tho fact that a teakalatnamal has been , 


filed and this authority no act of the pleader can 
terminate; it oan be terminated only by a written 
application of the client-and with the consent of the 
Court; whether or not he is able to answer all 
material questions, or has read his papers, or has 
: gufficiently questioned -his client as to the facts of 
the cage, ‘cannot possibly alter the fact that he is 
the authorized agent. So long asa duly appomted 
“pleader is present in Court, there is an appearance 
by his client and if the pleader desire that there be 
no appearance by his client, he must either walk out 
| of Court, or do something, which, by as fiction, is 
equivalent to so doing, 

All that is nocessary is that the pleader should 
do ene or say something, implying a request 


t 
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that the Court should regard him as absent, and 
for the Oourt to do something or say something to 
intimate that the request has been granted, or ab 
any rate, not been refused. Ifthe Court wero to 
refuse it, the pleader would then be undor tho 


necessity of physically absenting himself from the 
Court room until the hearing was over. 


The usual formula used by pleaders is ‘I am not 
instructed’, or ‘I have no instructions. This for- 
mula, the same as that used by counsel for cen- 
turies, is perfectly well-understood by most 
Judges, and where no dissent is expressed by tho 
Court; the general opinion is that the pleader is 
fairly justified in assuming that he is being treated 
as not present. The use of this formula does not 
necessarily imply -that the pleader is nnacquainted 
with the facts of his case,, nor does a statement 
that he is unacquainted withthe facts of his casc 
necessarily imply an intention to withdraw. 

Soonderlal v. -Goorparsad, 23 B. 414; Lalta Prased 
v. Nand Kishore, 22 A. 66; Gopala Row v. Maria, 30 M. 
274; 17 M. L J. 225, relied upon. 

The phrase, dectston on the merits, is well understood 
to mean an adjudication on material questions of fact 
after the due consideration of evidence. 

This was an appeal filed against the order 
of the Joint Judge, Sukkur-Larkana, (Motiram 
S. Advani, Esquire), confirming the decision 
of the Subordinate Judge, and holding that as 
the plaintiff's pleader had not withdrawn, 
the sait had been proceeded with in the pre- 
sence of parties and, therefore, the plaintiff's 
application under section 102, Civil Proce- 
dure Code, could not lie. 

- The appeal was fixed for a summary hear- 
ing before A. Lacas, Esquire, Judicial Com- 
missioner, and R. Knight, Esquire, Additional 
Judicial Commissioner. As there was a 
difference of opinion between them, the matter 
was referred to H. N. Crouch, Esquire, Addi- 


_ tional Judicial Commissioner, under section 9 


(b) of the Sind Courts Act, who ordered a 
notice to issue to the respondent and the case 
to be brought up before the Full Bench for 
final disposal. 

Mr. Hirdaram, for the Appellant. 

J udgment. 

Knight, A, J. C.—The preliminary question 
for decision in this appeal is whether the ap- 
pellant has followed the correct procedure. 

It appears that his suit was dismissed by 
the Court of first instance because of his 
failure to adduce any evidence. He had 
obtained more than one postponement, and on 
the day of the last hearing he applied for a 


further adjournment on the grounds that 


none of his witnesses except one had been 
served, that owing to the Court's, refusal to 
summon certain official witnesses he wanted 


‘to obtain certified copies of various official 
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doctiments, and that he himself was too ill “to 
- attend the Court. 
the adjournment, and the Sub-Judge refused 


The defendant opposed 


the application, alleging the plaintiff's negli- 
gence and remissness as his reasons therefor. 
The Sub- Judge then proceeded.to dismiss the 
suit, as plaintiff had prodúced no evidence 
on the issue. 
that no evidence had in fact been produced. 
Thereon plaintiff applied under section 103 
of the old Code for an order setting aside the 
dismissal. .The Judge remarked on this, “the 


suit has been decided on the merits and, as 


the diary shows, in the’ presence of the 


parties. The suit was-dismissed for want of’ 
There was no dismissal on ac- 


‘evidence. 
~ count of the’ absenca of the plaintiff aa is 
and rejected the application. - 
Against this refusal plaintif- appedled to 
the District Jadge who dismissed the appeal, 
observing, “The suit was not dismissed for 
non-appearance of the appellant 
Tolaram (plaintiff's pleader) did not with- 


draw after the application - for adjournment | 


was rejected.” This is the order -now under 
appeal before us. 

The first question ig, under iii section 
did the original Court dismiss the suit P It is 
manifest that there was no decision on the 


. merits, in spite of the Sub-Judge’s assertion to 


the contrary. The phrase deciston on the merits 
is well understood to mean an adjudication on 


material questions of fact after the dueconsider- 


ation of evidence. In the present case no evi- 
dence was led, and in point of fact the Judge 
did not record any finding omthe issues. It would 
seem perhaps that the Judge meant to apply 
section 158, which runs: “If a party toa suit 
to whom time has been granted fails to pro- 
duce his evidence, or to cause the attendance 
of his witnesses, or to perform any act 
necessary to the further progress of the suit, 


the Court may, notwithstanding such default, l 


proceed to decide the suit forthwith’, 16 is 
reproduced, with a small addition, as Rule 3, 
Order XVII, of the new Oode. Bat it is 
clear to me that the words decide the suit 
for thumb pre-suppose-and imply the presence 
. before the Court of materials of some kind on 
‘which to base its decision. It is not .the 


“mere equivalent, in the case of a plaintiff who 
. has addaced no evidence of dismiss the sutt; . 


firstly, because to dismiss is-not to decide, and 


secondly, because the cass of default ig ex- . 


pressly provided for in sections 102 and 157, 
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It is-clear from his judgment - 


- attendance; 
‘examine him, Before us, Mr. Hirdaram has 


7? 


| nee $ 


and we aro -not to Presumo redu ance in . 
the'Code. In sunport of thia view I may cite 
8 igajirao v. Smith (L), where, the facts seem 

to have been muck the same as those in the ` 
present suit, and Jardine, Judge, held that: 1f 

the plaintif had put in any appearance in . 
personor by pleader at: a hearing to which ^ 


-the suic has been adjourned in order that he 
_ might tender certain evidence, his default in 


producing the evidence might have been a 
-réason for a decision under section 158. Ag 
he did notappear, the order dismissing the 
suit was referred to sections 157 and 102; and 
ib was held that the Court erred in refusing 
to consider on its m erits the application made .. 
by plaintiff under section 103 for restitution of - 
the suit. See too-Badam y.. Nathu Singh (2), 


where the Court -dismissed the suit under 


section’ 157 after evidence had been recorded, 
and it was held that itought to have proceeded | 
under section 158- Both these cases re- 
cognize the distinction between décision and- 
dismissal, : 

Unless, ther efore, it is Shaws that there was 
a valid appearance on bebalf of plaintiff on 
the day fixed for final hearing I think that 
the order -of dismissal must be referred to 
‘-section 157. Now as regards appearances, 


„plaintif himself was not present, and his 


pleader seems to have done no more than pre- 
sent the application for adjournment. The 
District Judge bas observed .on this that Mr 
Tolaram did not withdraw afterthe applica- 
tion for adjournment was rejected; but -on 
what warrant, Iam ‘unable to discover. 1 
‘should myself infer from the circumstances: 
that Mr. Tolaram did withdraw, in fact if not 
Jin word. He did not himself make the motion 
for adjournment, ` it appears, 
handed in a written application from his . 
clieut; andon this the Sub-Judge endorsed 
his order of refusal. - Prom the application 
itself it would seem that one witness at least 
had been served, and was presumably-in 
but no attempt was made to 


been instructed to plead that Mr. Tolaram 
did withdraw. The fact is one which ought 
to be substantiated by affidavit, but in any : 
caseitis a fair inference froni the record 
that the pleader had no instrections. © 

Under such circumstances, it has been 
repeatedly held that there is no appearance 

(1) 20B 736. 

(2) -24 A, 194; A, W.N. (1003) 6. 


but merely — = 
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in the technical. sense of ‘the term. Hinga A 


Bibee- v. Maunn Bibee (3), Shibendar Narain 
Chowlhri v. Kinnoo Ram Das (4), ete. 


If this reasoning, bə correct, it will follow 


that as the suit was dismissed under sections 
157-102, plaintiff was right in applying for 
its re-admission under section 103, and wonld 
have been wrong to appeal to the District 
Court. It willalso seem—TImake the remark 
without prejudice to anything that may 
hereafter be urged— that the Sub-Judge was 
wrong in refusing to ‘consider the application 
for restitution on the merits, and~that the 
District J udge was equally wrong in, up- 
holding him in that, refusal. Whether, there- 
fore, there be. any second appeal or not, the 
case 18 apparently one in which we ought to 
interfere in our. revisional jurisdiction. 


I would, therefore, call upon appellant to ' 


state the. facts regarding his plender’s 
`- appearance on affidavit, and- if they should 
fall within the-purview of the rulings to which 
I have referred, issue notice of this appeal to 
defendant. 

“Lucas, J. C._—I am unable to agree Tu the 
order proposed: by the ‘learned Additional 
Jadicial Commissioner. 

- In my opinion there was no appearance on 
~behalf of the plaintiff and the Sub Judge 
must be held to have decided the suit under 
section 158 of the old Civil Procedure Code 
(Order XVII, Rule 3 of the present Code.) 


I fail to-see that on the day of the trial the- 


plender ‘only handed in a petition from ‘his 
client. The petition -is as, a matter.of fact 
signed by the pleader himself. Nor am I pre- 
pared to assnme that a witness was in attend- 
ance in the face of the remark of the Sub- 
. Judge onthe petition for, adjournment ‘that 
“the onlymen he (plaintiff) paid for have 
been sent summonses and the plaintiff made 
no attempt to have the summonses served on 
them”. 


In my opinion the plaintiffs proper course. 


was to prefer a regular appeal against the 
.- decree of the-Sub-Judge.- . : 

I would dismiss this appeal summarily. ` 

` As there is a difference .of opinion, the case 
is referred to Mr. Crouch, A. J. C., for decision 
undér section 9°-(b) of the Sind Courts Act. 

Crouch, A, J, C—The only- qasstion before 
me in this reference is he notige should 
issue. 


(3) 31 Ô. 130; 8 0. W.N. 97. 
w 12 C. es 


a 
- ks 1 


ga | INDIAN OASÉS. ` 853 


- 


No second appeal lies, bup I understand that 
the Court has already consented to treat the 
appeal as an application for revision. 

“Lam of opinion that notice should issae. 

The facts which have led up to the present 
application are as follows:— 

On the lst December 1908 there was an 
adjourned hearing of the case; the note in the 
‘diary of that day was thus. 

Ist December 1908. Present Mr. Tolaram 
‘and Mr. Siajansing-——weakalalnama for plaintiff 
—application by plaintiff’s pleader for post- 


_ ponementowimg to plaintiff's illness—rejected 
-—exumination of plaintiff—proceeded ez 


‘pirte—-pleader heard-—-examination of Mr. 
Sujansing re not calling his witnesses-— 


‘ reserved for judgment. 


The wakalatnama referred ig dated Ist 
December 1908, and is ‘a power, in the 
ordinary general form, given by plaintiff to 
_ Mr. Tolaram. 

A written application for postponement 
was putin by Mr. Tolaram, but was ‘rejected. 

The Judge then proceeded to examine Mr. 
Tolaram, apparently under section 118, Civil 
Procedure Code. The form in which the 
‘substance of the examination is recorded is 
headed |“ ‘Examination of plaintiff through his 
pleader Mr. Tolaram’”. This is the statement. 

‘I was appointed to present the application 
‘for postponement. Iam not- in any way 


‘acquainted with the facts of the case” 


No evidetics was called on either aide: 
Jodgment was given onthe 8rd December. 


-The learned Judge, after reciting the pleas 


and the issues, states: “After some post- 
ponements for final heaving, granted at the 
plaintiff's own request he was still unable 
yesterday to go on with the suit. As the 
burden.of all issues lies on him, I dismiss it 
with costs and direct. him ta pay the defend- 
ant’s costs”. 

An application was filed under section 103 
-to set the dismissal aside. The order passed 
by the-Court was as follows:-— 


“I cannot entertain the application. The 


= suit has been decided on the merits and, as 


the diary shows, in the presence of the parties. 
The suit was dismissed for want of evidence 
There was no dismissal on account of the 
absence of the plaintiff as is now alleged”. 
On appeal, the learned Joint Judge held 
that the Court had decided the suit on the 
merits, in the presence of the parties, and 


|. that plaintiff’s pleader had not withdrawn after 


|| 
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the application for adjournment was rejected. 
He affirmed the order. 

It is settled law that an appearance at an 
application for adjournment which is refused 
“is not an appearance atthe hearing of the 
suit. The hearing does not begin until the 
application is disposed of (see Satishchandra 
Mukerjee v. Apara Parsad Mukerjee (5), follow- 
ed in Allahdino v. Nawalmal (6). 

It has been held and, inmyopinion, rightly 
that where, at any adjourned heuring of the 
suit, there is no appearance by the plaintiff, 
and there areno materials on the record, the 
‘appropriate procedure i is that laid down by 
i section 157 | Marianissa Y. Ramkalpa Goran 

7)j3 -> 

The suit was Amad becanse the plain- 
tiff had failed to proceed with it, and the 
burden of all issues lay on him. That is to 
say, the suit was dismissed because the plain- 
tiff failed to prosecute it, and there were no 

, materials on the TE by which the merits 
-, could be gauged. If there were no appearance 
by the plaintiff, the proper procedure would 
have been under section 157, and the pre- 
sumption is that the Oourt acted under that 
section. The questions which call for solution 
are whether in spite of the appearance of 
the plaintiff at the application for adjourn- 
ment, he made no appearance at the hearing 
of the suit, and whether there are materials 
on the record sufficient to rebut the presump- 
tion that the order was passed under section 
157. 

Any appearance in any Court may be made 
by a ‘party by a pleader duly appointed to act 


- on his behalf ‘(section 36, Civil Procedure 
Code). Though the summons directs the 


defendant to appear in person or “by a 
' pleader duly instructed and able to answer all 
material questions | relating to the suit,” 
(section 64, Civil Procedure Code,) the fact 
that a pleader, daly appointed, is insufficient- 
. ly instructed cannot, by itself, operate to 
effect a termination of his authorised agency. 
The agency is created by the signing and 
filing of a wakalatnama (section 39, Civil 
| Proeedure Code); it cannot be affected by 
the sufficiency of the instructions given. ` 

A wakalainama once filed cannot be revoked 
except yith leave of the Court, ‘and ie a 


4, 
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writing AE by the client. 
Civil. Procedure Code). 
Chapter VII treats of the appearance’ of- 
parties, and it is clear from the opening 
section (section 96) that ` “appearance” is 


nothing more than physical attendance in ` 
the Court. . If, therefore, when the ‘hearing - 
- commences the plaintiff or his duly appointed | 


pleader is actually present in. the Court, 

there is an appearance of the plaintiff at the 
hearing. If it be desired that there should be 
no apppearance, the result can, in reality, be 


- attained only by the plaintiff and his pleader 


walking out of Court when the ‘case is called 
on. 
In this connection there is an Spontant 


- technical distinction between Counsel and 


pleader. The authority-of a` barrister or 


Advocate to represent party is - based on the © 


fact that he has “received instructions”? from. 
an attorney or solicitor to do so. “Instruc- 
tions” are not merely information as to the 
facts of the case, but constitute the authority ` 


of counselto represent the client. If, therefore, ' 


he state in Court that he has no instructions; 
that concludes the question of his representa 
tion the client is not represented by him. 
But a Pleader’s authority is based on the’ 
fact that a wakalatnama has been filed ; and : 
this authority no act of the pleader can’ 
terminate; it can be terminated only by a 
written application of the client and with the 
consent of the Court. Whether or ‘not he is 


able to answer all material questions or has’ | 


read his papers; or has sufficiently questioned | 
his client as to the facts of the case, cannot - 
possibly alter the fact that he is the autho- 


- rised agent. So long as a -duly appointed 


pleader is present in Oourt, there is ‘an 


appearance by his client, and if the pleader . 


desire that there be no appearance by his 
client he must either walk out of Court, or. 
do something, which, by a fiction, is equiva- 
lent to so doing. 

We thus get down to the eton how is 
a technical withdrawal from Court accom- 
plished ? Clearly the fictionis a matter ofcon- 
vention between the Judge and the pleader. 
No particular formula is laid down, nor is 
there any magic in ‘particular words. The 
result of recent decisions of. the High Courts 
appear to be that all that is necessary is that 


‘the pleader should do. something, or Bay” 


something implying a request that the Court 


. should regard him “as absent, and for the 
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Court to do something or say somethiug to 
intimate that the request has bean granted, 
or, ab any rate, not baan refused. Tf were the 
Court to refuse it, the pleader would then ba 
ander the necessity of physically absenting 
himself from the Court room until the 
hearing | was over. The usual formula used by 
pleaders, i is “I am not instructed”—or “T have 
no instructions.” This formula, the same ns 
` that used by counsel for centuries, is perfectly 
well-understood by most judges; 
no dissent is. expressed by the Court, the 
general opinion of the High Courts appears 
to be that the pleader ig fairly justified in 
assuming that-he is being treated as not 
. present. See Suonderlal v. Goorparsad (8); Talia 
Prasad v. Nand Kishore (9); Gopala Row v. 
Maria Susaya Pillai (10). The use of this 
formula does not neosssarily imply that the 
pleadér is unacquainted with the facts of his 
case, nor does astatement that he is unacquaint- 
ed with the facts of his case necessarily imply 
an intention to withdraw ; ; but the words of 


the formula are apt to. mislead inexperienced | 


pleaders, and many seem to ba under the 


impression that it is necessary to . profess 


ignorance of their case when withdrawing. 
în- the present case it” may be fairly con- 


tended that plaintiff's pleader made a state. 


ment which was, intended toinform the Court 
that he was not appearing at the hearing.of 
the suit,.and that the note in the diary 

‘proceeded ex parte’ shows that it was under- 
stood, at least by the clerk of the ‘Court that 
there was no appearance. 
fairly contended that in spite of the eximina- 
_ tion of plaintiff's pleader under: section 118 


and of the view taken by the trying judge, ` 


the presumption that the order of dismissal 
was under section 157 holds good. 

“As the case offers an opportunity to this 
Court to make it reasonably clear what con- 
stitutes technical withdrawal by a pleader, Į 
suggest that the application be referred to a 
Fall Bench. ‘ 

The appeal was accordingly . heard before 
the Full Bench consisting of R. Knight, Ea- 
quire, H. N? Crouch, Esquire., and M. H. W. 
Hayward, Esquire, vlen the following judg- 
ment was pronounced :— 

. Judgment. —The respondents appear 
in person. The orders of the lower appellate 

(8) 23 B. 414. , 

(9) 22 A. 66. i 

(10) 30 M. 27417 M. L J, 225, 
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‘and where ` 


It may also be. 
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Court and the original Court are set aside, 


and the application for restitution of the suit 


is returned:-to the original Court for disposal 
according to law. Costs to follow judgment. 
` Appeal allowed. 





' (8688. L. R. 218.) 
SIND. JUDICIAL OOMMISSIONER’S 
COURT. 
` Civen Sure No. 120 or 1909. 

: November 2, 1909. 
Present: —-Mr. Crouch, A. J. ©. 

RIJHUMAL SHIVANDAS—Puaintire 

versus v3 

KHIOMAL MOHANSING—Derenpant. 

Dekhan Agriculturiats’ Rehe Act (XVI of 1879), 8 2 
~ Agriculturist, who ia. 

An agriculturist is : 

(a) not a person who merely has an incomo 
. from agriculture, but one who thus earns 
his livelihood, that is, the amount neces- 
sary for his maintenance and support; one 
to whom butb for agriculture, the necessaries 

of lifo would not be forthcoming; 

- (b) one who ordinarily works with his hands 

at the plonghand mith the spade, and who 
only under extraordinary circnmstances 18 
ocoupied in commercial puranits. 

An‘ unsuccessfal trader, who until shortly before 
suit had a fairly large trading business and who 
possesses 13 or 14 acres of land, yielding a meagre 
precarions income, quite insufficient to support him 
and ‘his family, does not become an agriculturist 
by retiring to his fields and superintending ploughing 
operations and occasionally taking a short spell of 
manual work. 

Mr. Tarachand Hasumal, for the Plaintiff. 
Mr. Gidumal Awatrar, for the Defendant. 
Judgment.—The defendants’ firm 
carried on business until shortly before suit 
in the Shikarpur District, and had with 
plaintiffs a commission agency account con- 
sisting of goods sent by defendunts to plain- 
tiffs forsale and goods purchased and sold 
by plaintiffs on defendants’ account, and bills 
drawn by defendants on plaintiffs. Defendants 
have now stopped their business, and set np 
the plea that they are agriculturists. A 


preliminary issue has been drawn: 


“Are defendant agriculturists within the 
meaniig of the Dekkhan Agriculturists’ Relief 
Act,” 

The evidence of four witnesses has been taken 
ou commission two for each side. It appears 
that defendants’ firm consists of two partners 
Khiomal and Mohansing and that unta about 


“April 1909 they were carrying on an extensive 
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business buying and selling rice and other 
grain. Their transactions were very large ; 


_ with one witness alone then (Ex. 2) they 


“had dealings to the extent of 2 or 3. lacs of 
rupees, and ‘their i income from trade is said 
to have been:from Rs.. 1,0C0.to Rs. 
year. Neither defendant has appeared as & 
-witness and the allegation in the plaint -that 
plaintiffs- ‘bought and sold goods for. the 
defendants’ firm is not denied. ` 


The evidence for the . defence is meagre ; 


and highly unsatisfactory. Hyat- (Ex. H) is 
_g cultivator who states that defendants own 


27 or 28 Jirebs of land. He says that the ` 


whole of it is cultivated every year and that 
its net produce i is worth Rs. 200 a year; that 
defendant - Mohan personally engages in 


agricultural laboar. He does not appear -to | 


. have any connection with the land, nor does 
-he give his source of information. 

Manjising (Ex. B.)|is the brother of defend- 
ants. He states that they have 27 jrrebs of 
land, that about 18 #rebs are cultivated every 


year, that each jzreb yields about Rs. 20 and, 


_ that the share of the kams i one-half. It is 
morally certain that the ‘evidence of “this 
witness is greatly exaggerated. He gives no 
details and is-not. able to say how much of 
the Jand has really been cultivated during the 


~ last 5 years. Tulsiomal (Ex. 2) declares that 


for the last 5 or 7 years defendants have had 
no income from the land. 

On this evidence, I hold. that ‘defendants 
until shortly. before suit, were traders in a 
fairly large way of business, and that they 
possess 13 or 14 -acres of land, from which 
they get a precarious income that, in no year, 
exceeds Rs. 150 or 160. 

I am of-opinion and hold that the defend- 
ants are not agriculturists within ‘the Act. 


The Act was passed, as is well known, to 


relieve the agricultural. classes ‘from. indebt- 
edness and protect them against the fraud 
of money-lenders. It was necessary to define 
the term “Agriculturist”. but the difficulty of 
doing so satisfactorily and with 
definiteness, was recognised, and the use of 
such general words’ as “principally,” and 
“ordinarily” was inevitable. 

Now, an agriculturist is, firstly, declared 
to be a person “who earns his livelihood 
wholly or principally by agriculture,” that 


is, Doty% person who merely has an ‘income - 


from agriculture, but one who thus ` earns his 
Oe that i is, the amount alas for 
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his maaori and support, one to whom 
but for agriculture, the necessaries of lifé 
would not be forthcoming. The agriculturiat ` 
within the definition is a bona fide agricul-. 


turist; to whom loss of his Jand would ‘mean 


deprivation of his livelihood. The definition © 
does -not cover tradere who have a small 
agricultural estate and who ‘after they have 
ceased trading, geta meagre precarious income 
from it, quite insufficient. to support them . 
and their families. The defendants in this | 

case are not agriculturists; they are merely ' 


. unsuccessful traders, who -happen to have ` 


accruing to them ont of land a very small 
irregular income, not more than sufficient to. 
defray a “fraction of their necessary orpona 
for maintenance. 

An agricnlturist is, secondly, janane to , 


- be one who ordinarily | engages personally i in 


agricultural labour. Now “to labour” is “to 
exert one’s strength -with painful effort 
particularly in servile occupations” (Webster). _ 
An agricultural labourer is one whoordinarily 


works with his hands at the plough and with. - 


the spade, and who only under extraordinary 
circumstances is occupied-in commercial pur- 
suits. 
daily, year after year at his koth: casting 


‘accounts,. carrying -on correspondence and 
superintending. the working of a business 


does not become.an agricultural ‘labodrer — 
by retiring to his fields, and superintending 
ploughing operations, and occasionally taking 
a short spell of manual work. It altogether - 
passes belief that the defendant Mohansing, 
who has shown himself capable of earning a 
decent income as a merchant is actually and 
in good faith working as agricultural labourer. 
No town man can do such work continuonsly, 
and it would be sheer folly for any person. 
who can.command a good salary in a mer- ' 
chant’s kotht to adopt quite the most painful 
and least effective method of earning money. 
Defendant Mohansing is nothing more than 
a trader ont of employment, pretending: to be 
an agricultural labourer. . . 

I hold.on the preliminary. issue in tho 4 
negative. 
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The merchant who spends ‘his life. . 
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(s. c. 8 8. L. R. 221.) ~ 
SIND JUDICIAL COMMISSIONER'S 
‘COURT, - 

l Miso. Orvis APU IOA No. 45 or 1909. 
November 11, 1909. 
‘Present:—Mr. Crouch, A. J JU. 
PANA PATRICK anp Co.—APPLICANTS 
versus 


SHIVALDAS LOKARAM—Oppoxent, 
Arbitration Act (IX of 1899), 5. 8—Construction of 
statute—Stutute conferring juriadiction—A ppotntment 


of aingle- secs adhd implying reference to tino- 


arbitrators. 
: Slatutory provisions which confer Jambean must 


be strictly construed, 


4 


Before the Oourt can appoint a singlo arbitvater. 
it must be -satisfied thatthe provisions of section 8 
of the Arbitration Act, have been complied with, and 
it cannot accept as equivalent to such compliance 


~ a procedure appropriate to a wholly different set 


of circumstances and to the attainment of a result 
wholly different from that to which tho provisions of 
that section are directed,’ 

A notice calling on bes other aot to name nn 
arbitrator to act with one appointed by the party 
issuing the notice cannot possibly be construed as a 
notice to concur ‘in appointing a single arbitrator 
under the provisions of section 8 of the Indian Arbi- 
tration À ct. ig 


Application under section 8 of the Indian 


Arbitration Act., 


Mr. Raymond, for the Applicants. . 

Mr. Dipchand Ojha, for the Opponent. 

Judgment,—Clanse 20 of the Indents 
out of which -the disputes have arisen, runy 
thus:—. 

20. Any dispute under this contract must be 
settled in Karachi by arbitration in accordance 


- with the terms of the Indian-Arbitration Act 


Principals. 


Mr. Raymond, for mine contends that, 

as the clause contains. no provision to far 
ira to two or more arbitrators, there is 
by virtue of section 6 and Para. I of the first 
Schedule to the Act, an implied provision that 
the reference shall be to a single arbitrator; and 
if that be so, applicants were entitled to serve 
the other party with a notice to concur in 


appointing an arbitrator, and, if no appoint .- 


ment - were made within seven days after 
service of the notice, the Court may appoint 
on arbitrator under section 8 of the Act. 


There can beno doubt that this Court has | 


no jurisdiction to-appoint a single arbitrator 
until the conditions precedent to the exercise 
of its jurisdiction have been fulfilled. Tha 


other party must first be served with a written | 


notice to concur in. appointing an arbitrator, 


- 


‘arbitration in Karachi, 
our 


‘arbitrator to act with Mr. 


+ 
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and seven êlear days must intervene between 


the service of the notice and the application 
tothe Court. . Notices have been served to 
the opponent in the following terms: 

“As you have not paid the amount due we 
Bhall now proceed to settle the matter by 
as per clause 20 of 
contracts. For this purpose we now 
name Mr. H. T. Robson as our arbitrator, and 


shall be glad to receive the name of your arbi- 


trator as soon as possible. If you fail to name 


‘an arbitrator within 7 days from date, we shall 
_ proceed to hold the arbitration ex parte as per 


section 9,sub-seotion(b); of the Indian Arbitra- 
tion Act.” * ~ 

, This is, quite obviously, a notice under 
section 9, sent on the assumption that the 
submission provides for a reference to two arbi- 
trators. It calls on the other party to name an 
Robson. I cannot 
possibly construe it as a notice to concur in 
appointing a -single arbitrator. Statutory 
provisions which confer jurisdiction must be 
strictly construed. Before the Court can 
appoint a single arbitrator-it must be satisfied 
that the provisions of section 8 have been 


‘complied with, and it cannot accept as 


equivalent to such compliance, a procedure 
appropriate’ to a wholy different set of 
circumstances and to the attainment of a result 


wholly different from that to which this 


present application is directed. 
As the provisions of section 8 have not been 
folléwed this Court has no jurisdiction to 


` appoint an arbitrator. 
. . IX of 1899. Arbitrators should be European 7 


Es application is dismissed with costa. 
Application dismissed. 





ALLAHABAD HIGH COURT. 
Sxconp Civiz Apprat No. 351 or 1909, 
June 2, 1910. 
Present:—Mr. Justice Tudball and 
Mr. Justice Chamier. 
Syed KHURSHED ALI AND OTHERS 
| —PLAINTIFFS— Å PPELLANTS 
versus 

Musammat WAZIR-UN-NISSA AND oruttrs 


~ D)EFENDANTS — RESPONDENTS. 
` Civ Procedure Oode (Act XIV of 1882), s. 875— 
Compromise—Oompromise not to be disregarded because 
st i8 likely to give trouble +n working —Transfas of ew- 
proprietary holding—Court not to reject the compromise 
af one of the partics resiles from it—Oontract Act (IX 
of MBI] st 23, 24—Part of compromise legal and part 


Kh 
KHURSHED ALI t. WAZIR-UN-NISSA, ’ 
illegal—No appeal where Court passes a decreein accord- 
ance unth compromise. ` Epig - 
No appeal lies where a Court’ passes a decree in 


accordan:e witha lawful compromige-recorded under 
' gection 375 of the Code of Civil Procedure, 1882. . 


- because it sees that the working out of the com- 


promise is likely to give trouble or if one party has . 


resiled from it. - Ng : 

“A, Court has power, under section 875 of the Oode 
of Civil Procedure, 1882, tö enquire, and determme 
whether a compromise has been arrived at and to 
record it and pass & decree in accordance therewith if 


it finds that a compromise has been effected. z 
Appasanu. Payaken y. Varaduchari, 19 M. 416, 


” Bamibat v.~ Premjes Pragji, 20° B. 304, Brojodurlabh 
Sinha vi Ramanath Ghose, 24 C. 908; 1 C. W. N. 597, 
followed. - i 

Bandhu Bhagat v. Shah 
A. 350, distinguished. : h 
~ An agreement to relinquish an- expropriétary right 
for a sum of money is an unlawful agreement. i 

Where one part of a compromise is lawful and an- 
other part is unlawful and the former can be sepa- 
rated. from the latter, the Oourt can record the law- 


Muhammad ‘Khan Taqi, 14 
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Nissa. 


t 


-7 [asic | 


- That suit was dismigsed on July 15th ' : 
1907. T a 5 ? - Pas + si BE) > > 
_ Ashik Ali appealed, in the mortgage. suit ~: 


’.7 and the appellants appealed“ inthe pre-emp- - 
- A Court cantiot disregard a compromise merely - 


tion suit. The parties then -arrived at CH 
compromise which was reduced: to writing" 


"and registered.. It provided that the appel- 


lants should take over ` the properties mort” | 
gagedto them in satisfaction of all claims: ` 
under the mortgage, the amount of profits _ 
due to them up ‘to. the date of ‘delivery - 
of possession tô be decided by an arbitrator 


: named. The .suit’ for ‘pre-emption “was 63 ` 


stand dismissed but the respondents were to? « 


` pay the appellant’s costs up to the date of the ° 


compromise and Ashik Ali was to relinquish 
the expropristary rights which would acorue-!: 
to him on the property ‘being transferred ' - 
to the respondents, the amount of ‘compen- - 
‘pation being determined: by the.’ arbitrator 


ful portion of the compromise. 

d Second appeal from the decision of the. 
District Judge of Aligarh, dated the oth of 
December, 1908. a? < 

"Mr. Abdul Raof (with hinr the Hon’ble Mr. 
Sunder Lal), for the Appellants. 


Mr, Gokul Prashad (with him Mr. Gulam 
Mijiaba), for the Respondents. - 
i . Judgment. | 

Chamier; J.—This is an appeal’ against 
. g decree of the District Judge of Aligarh. - 

The respondents object that no appeal lies 
inasmuch as the decree was passed upon: a 
compromise recorded under section-375 of the 
Code of Civil Procedure 1882. Tothis the 
appellants reply (1) that. the learned J adge 
should have disregarded the compromise in~ 
asmuch as they, the appellants, resiled from 
it before or as soon a8 it was brought before the 
Court, (2) that the compromise was unlawful 
and (8), that the compromise should have been 
disregarded as plainly unworkable. The | 
following facts are admitted:—In July 1871, 
the respondent Ashik Ali mortgaged certain 
property to Basit Ali, father of the appellants. 


and paid either in. cash . or..by. means of. a’. 
transfer of land. It may here be ‚mentioned... 
that the appellants elected in the Court -bes 
low to pay the compensation in cash. The... 
provision for the transfer of land may, theres.» 
fore, be disregarded. -~ San ab Na 
The provision for the ascertainment: by ` 
arbitration of the amount of profits due to-the: - 
appellants and the amount .payable by them.. 
‘ag consideration for the relinquishment: iby: 
Ashik Aliof his exproprietary rights, is one.: 
which islikely to give trouble hereafter but,” 
in my opinion,:a Oourt cannot- disregard a- 
‘compromise merely: because it sées that the; 
working out of the compromise is likely to; 
give ‘trouble.. Section 875 of the Code of, 
Civil Procedure, 1882, which applies to. the. 
present case, ‘makes it clear that if- a: 
lawfal.compromise is arrived at, the Court, 
. must record it and pass a decree in accordance., - 
therewith as far as it relates to the suit. `; 
The next question is: whether the Court.. 
was bound to disregard: the compromise 
because the appellants resiled from it. The 
appellants’ rely upon the decision of this 


In -November 1873, Ashik Ali mortgaged | 


other property to the same person. In July 


1905, Ashik Ali sold both properties to the ` 


respondent, Warisunnisss. After the death 
of Basit. Ali, the appellants in April -1906 
“brought a suit upon the mortgage of 1871 
and obtained -a decree on July 15th 1907. 
In J@ly .1906, the appellants brought - the 
present suit against the respondents for pre- 
emption of the properties sold’ to Waris-un-. 


Court in Bandhu Bhagat v. Shah Muhammad. 
Khan Tags (1). In that case, a sulehnuma was “ 
presented tothe-High Court by.counsel and 
wassent to the Court- below for verification. 
Repeated attempts were made to get the 
parties to verify their’signatures- but without 
success. Mr. Justice Mahmood was asked 


to act upon.the unverified sulehnama under 


section 577 of the Code. He very naturally = 
(1) 144.850, | ee ee < 


a 


? 
~ 


ove 


fe tk 
Vel: Vil 

" KHURBHED ALL v. (WAZIS-UN-NIBSA. 
declined to do so. The case is no authority 
for the proposition that a Court may not 
enquire whether ® compromise has’ been 
arrived ator must disregard it if one party 
resiles from it. On the other hand, it was held, 


in Appasami Nayakan v. Varadachari (2) and 
Sambat v. Premjee Pragji (3) and by the 


majority of the Judges in Brojodurlabh Sinha. 


‘vy. Ramanath Ghose (4), that a Court has been 
given power under section 375 of the Code of 
1832 to enquire and determine whether a com- 
promise has been arrived at and to record it 
_ and pass a decree in accordance therewith if 
. it finds that a compromise has been effected. 

‘I have followed these decisions in more 
than one case and, in my opinion, any other 
construction ‘of the section would lead to 
absurd results. 


The only difficult question in this case is 
whether the compromise was lawfal. The 
agreement by Ashik Ali to’ relinquish his ex- 
proprietary rights, in return for a sum of 
money to-be determined by an arbitrator, was 
nothing.more or less than an agreement to 
sell those rights when they accrued to him. 


` I understood the learned Vakil for the-re- 


spondents to concede that the agreement was 
unlawful within the meaning of section 23 of 
the Indian Contract Act ard I think there can 
be no doubt that theagreement was- unlawful. 
The result appears to be that unless this 
agreement can be separated from or treated 
as independent of the rest of the compromise, 


the whole compromise must be held to be. 


unlawful and void with -reference to the pro- 
visions of section 24of the same Act. 
provision in the compromise that the expro- 
prietary rights shall be relinquished stands 
by itself and it is not in so many words 
stated that the price was to be paid for the 
-property as a whole, and all parties to the 
compromise were presumably aware that this 
part of it could not be enforced. But on the 
other hand, the sr of a proprietor ig 
- generally some of the best land in a village 
and the appellants may well have regarded 
ib as an essential part’ of the bargain that 
they should get actual possession.of the sir 


land and so get rid of a tenant who might. 


give trouble, The compromise by itself 
leaves ib doubtful whether the agreement to 
relinquish the exproprietary rights was part 

(2) 19 M. 419.. 

(8) 20 B. 304. 

(4) 24 C. 9C8; 10. W. N. 697, 
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-covered by the mortgage of 1871. 


‘stand or fall as a whole. 


This. 


859 


h 


of the consideration for the abandonment by 
the appellants of their claims under the 
mortgages or was a separate matter. ln 
these circumstances, it is permissible to see 
whatthe parties have done under the com- 
promise. On the appeal of Ashik Ali in the 


_ mortgage case, the District Judge directed 


that a decree should be framed in terms of 
the compromise. The appellants have not 
appealed against that decree so that one por- 
tion of the compromise has been acted upon 
and in execution of that decree the appellants 
can presumably compel the. respondents to 
execute a sale-deed in respect of the property 
It appears 
to me that the compromise must either 
The appellants by 
not appealing against the decree in the mort- 
gage suit have made it impossible for any 
Court to set aside tha compromise in its en- 
tirety. The conduct of the appellants shows 
thatin their opinion the different parts of 
the compromise afe separable. On the whole 
I am of opinion that this is the proper view 
to take of it. I would hold thatthe compro- 
misè is lawful except with regard to the relin- 


_quishment of the exproprietary rights and was 


rightly recorded by the Court below. In 
my opinion, the Court below was right i in dis- 
missing the appellant's appeal, as in effect, 
though not in form, it did in accordance with 
the compromise, and 1 would dismiss the appeal 
with costs. 

Tadball, J~—I concur. The compromise, in 
80 far agit relates to the mortgage suit, has 
been’ accepted, and a final decree binding 
upon the parties has been passed. In so far 
as it relates to the present suit, the cdompro- 
mise is lawful, and the action of the appel- 
lants shows that they considered the compro- 
mise to consist of three separate and distinct 
portions. It is only the third portion, 
which relates to the mortgage on which no 
suit has been bronght, that any part of the 
compromise may be said to be unlawful, and 
this appears, to be a separate and aiatinet por- 
tion. I would, therefore, dismiss the appeal 
with costs. 

By tua Court.—The order of the Coert 
is thatthe appeal fails and is dismissed with 
costs including in this Court fees on the 
higher scale. 

Appeal dismited, 
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HARA OHANDBA BAIRAGI V. BEPIN BRHARY DAB. 
CALCUTTA HIGH COURT. — 

LETIERS Patent APPEAL No. 58 oF 1909. oy 


April 28, 1910. 
Present :—-Sir Lawrence Jenkins, Kv., 


Chief Justice, and Mr. Justice Doss. - - - 


‘HARA CHANDRA BAIRAGI anp ‘oraers— 
“DHFENDANTS— APPELLANTS 
versus 
“BKPIN BEHARY DAS-—PLAINTIEI—- 

RESPONDENT. 

Res jndioata—Decision in rent suit-—Ex parte 
decree —Oivil:Procedure Code (Act XIV of 1882), s. 18. 

The rule of rea judicata may be 
though the decree in the’ ‘former suit was passed 
ea parte. 

Where an.issue was raised on the EET now 
- called in question, and the issue was heard and 
finally decided by the Conrt on the previous occasion in 
the rent suit, the rule of res judicata applies WO IBA 
tho suit was decided ex parte ' > 

Judgment of Mookerjee, J, in ‘Bepin Behary ‘Das 
v. Hara Chandra Bairagi, 2 Ind. Cas. 11, affirmed. 

Appeal under .section 15 of the Letters 
Patent, from the decree of Mr. Justice Mooker- 
jee, dated April 7, 1909, passed in Second Ap-’ 
. peal No. 1772 of 1907 and reported at 2 Ind. 
_ Cas. 11.. 

Babu: Jotindra Nath Sen,” for Babu Kally 
Kissen Sen, tor the Appellants. : 
_ - Babus Jogesh Chandra Roy, and . wan A 
- Nath. Guha, for the Respondent, , 
; Judgment. 


Jenkins, C. J.—The only point raised on ` 


this appealis whether Mr, Justice Mookerjee 
` came to an erroneous decision when he held | 
that the rule of res judicata applied although 
the decree in the. former suit was ez parte’ 


as against the present appellants. A refer- ` 


ence to the proceedings'in the former suit 


shows. that an issue was raised-on the points - 


now called in -question and that the issue 
was heard and- finally” ‘decided by the Court _ 
on the previous occasion, and I can gee no 
ground on which it can be held that the 
rule of res gudtcata does ‘not apply. In’ our 


-opinion, Mr. Justice Mcokerjee was perfectly ~ 


right in the decision at. which he arrived, 
and this appeal must, be 
costs. 

Doss, J.—I agree. > 


Appeal dismissed. 


IN DIAN ABUH, 


applied al. . 


| Bepin Behary Das v. Hara Chandra Bairagi, 


disminsed, with . 


[1916 
SRINARAIN SINGH V. SUNDARBATI KUMARI. 
CALCUTTA HIGH COURT. 


a 


< BECOND Civic Appear No. 150 or 1909. 4 


Jane 22,1910. - 
| Present: —Mr. Justice Holmwood and. 
Mr. Justice Sharf-ud-din. ~- ; 
SRINARAIN Ba akak ak ajah i 
’ APPELLANT g i 
LOETELUS ' 


 BUNDARBATI KUMARI—Pcaitive—_- p 


RESPONDENTI 
Ros judicata— Decision in previous rent t When 
res judicata—Oivl Kaêcap Code ( Act XIF of 1882), 
g, 18. “ 4 
A decision in a ront suit is res judicata as 
regards the years in suitand the areca -admitted, 


but it does not oporato RB res JUGAG Tor all 


future time. 

But slthongh the decision in 8 previons rent 
suit does not as a rule operate as res judicata 
yet, in establishment of a formal contract, whether 
written ‘or oral, between the patios, the finding. bya 
rent Court that the rate of rent is as fixed by sneh 
contract, does operate as res judicata. 

' Rajendra Nath Ghose.v. LTaragini Das, i C.D. “248, 
2 Ind. 
Ons. 11 and Hara Chandra Bairagi v. Bepin Behary 


- Daa, 6 Ind. Oas. 860, followed. 


Appeal -from the decree. of the First . 


Sub-Judge, Bhagalpore, 
30, -1908, modifying- that of the First 
Munsif of that place, dated: January 31; 
1908. > 

Babu Joy Gopal - Qkosha, ‘for the Appel: ` 
lant. 

. Babus‘ Jogesh Chandra- Roy 
Ohandra Sinha, for the Respondent.- 


. JUdgsment.—-The ‘question, which 


dated November ` 


and Narese . 


arises in this second: appeal, is one of res judi- _ 


cata and it arises in the same form asin the. 


case of -Kalt Roy v. Pratap Narain (1), where 
a. conflict arose as in this case between: the 


rate ofrent allowed by the previous decree | 


and that entered’in the record-of-rights. 

, It appears that after the survey and settle- 
ment proceedings had been started in 1503, 
the plaintiff obtained a rent decree in re- 


spect of the area admitted by the defendant. 


at-the rateof Rs. 3-5- a bigha. Now that 


ares was about 4 bighas less. than tho. 


plaintiff claimed; and .the survey authorities 


-found on actual measurement that the trne 


aren was 14 bighas and odd as stated by the 
plaintiff. Lhe defendant's allegation in the 
Buit was that he had held the land as gotya 


‘joteat 8 annas‘a bigha for a very large num- 


ber of years. 
The Munsif in that gait found that em 


plaintiff had, no village papers, Hey having 
(1) 50. L. 3.82. | oy 


Pas 


e 
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been burnt in 1310. - He also found that the 
plaintifi’s evidence was on the whole more 
convincing than the defendants.’ It is true 
that they produced .rent receipts dating 
back from 12 years before suit showing 8 
annasa bigha; but it was surmised that 
_ these were for some lands, which were wash-, 
ed away by the river and thatshortly after, 
the plaintiffs husband made the settlement of 
8.or 9 years ago. It was held that the de- 
fendant must pay rent for the years in 
suit at- Rs. 3-5 a bigha. This deci- 


ors 


sion is- certainly res judicata as regards the - 


` years in suit and the area admitted, but 
it does not seem to us to operate as res 
‘judicata for all future time, nor to touch 
the 3 bighas found in excess which must 
- be taken as part of the defendant’s holding: 

We must take it that the setolement officer 
found, on proceedings conducted with con- 
siderable formality’ and dne publicity, that 
- the defendant had held this jole of 14 


bighas and odd attherate of-S annas a bigha ` 


previous to the somewhat vague settlement 
found bythe Jerit ned Munsif for the first time 
after the settlement proceedings had begun. 
The presumption under section 51 of the 
Bengal Tenancy Act, therefore, does not arise. 
Now if we consider the Munsif’s judgment 
and decree and the Settlement Officer's record. 
and weigh them against each other, it appears 
clear.that ‘the latter has by far the greater 
weight. But this is not sufficient, for‘although 
it is now settled law that the°decision ina 
previous rent suit does nob as a rule operate” 
ng res judicata andthe dicta in the case of 
Bukshi- v. Nézam-ud-din (2), are far, too 
. general to` have application in every case, 
yet a-more recent judgment of Mr. Justice 
Banerjes in Rajendra Nath Ghose v, Tarangini 
Dasi (3), which is cited -with approval by 
Mookerjee, J., inthe latest unreported case 
on the subject, Second Appeal No. 1773 of - 
_ 1907 -decided on the 7th April 1908, . Bepin 
Behary Das v. Hara Chandra Batragt (4) and 
upheld in appeal under the Letters Patént 
by the Chief Justiceand Mr. Justice Doss, 
Hara Chandra Batragi vi Bepin Behary Das 
(5), goes to show that’in establishment of 
a formal contract, whether written or oral, 
between the parties, the finding by .a rent 


Court that the rate of rent i 18 as ered by such 
(2) 20 C. 505.. 
(3) 16. L. J. 248, 
(4) 2Thd: Cas, 11. l 
(8) 6 Ind, Oas, 860. a, IK a oer 


~ 
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-Maunsif. 
‘was any binding contract beyond the years 
in suit and the contract set up was not in 
any way proved before the Munsif 
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~ 


~ 


contract does operate as res judicata, What 
Banerjee J., says is this: “The question 
whether an issue asto the rate of rent 
generally is & direct or indirect issue ina 
suit for arrears of rent, mast be determined 
with reference to the frame of such suit, and 
‘cannot be determined upon any Beng 
apor grounds. If the rent is claimed . 
ab a certain: annual rate of rent on the 


simple ground of rent having been paid at 


that rate in the precedirg year, it cannot 
be said that an issue as to the annual rate 
of rent generally is a direct issue in such fh 


-Buib. On the other hand, if the rent is claim- 


ed at an annual rate Alleged to have been 
stipulated for in a binding contract between 
the parties, whether written or oral, and the 
Court proceeded to try the question what 1a 
the yearly rent payable according to the 
contract set up, the general issue must be 
taken to be a direct one’. Now before the 
there was no finding that there 


who 
simply accepted it on the oral testimony of 
the plaintiff who had no documentary evi- 
dence to produce, because it seemed more 
probable than the defendant’s story as stated 
before him, and because the plaintiff was a 
female who had great difficulty in getting 
beiter evidence. Itis obvious that sucha 
decision’could not have been intended to coyor 
more than the rent for the years in suit. It 
is no more res judtcata than the acceptance 
of the defendant's admission where the plaintiff 
gives no'sufficient evidence. We think we 
should- certainly follow the case of Kali 
Roy ‘v. Pratap Narain (1) in this case and 
weighing the effect of the record-of-rightg 
against the judgment of 1903, wo find the 
former must prevail, 
ne resu.t is that” the > judgment 
and decree of the lower appellate Court must 
be reversed andthe plaintiff will geta decree 
for rent of 14 bighas, 5 cottas and 18 dhurs at 
the rate of 8 annas a bigha. 
“The appellant is entitled to his costs iv 
all Courts in proportion to the amount 
disallowed. i 


Appeal allowed. 
` 
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ASHRAFI KUAR U. JAI NARAIN. 


ALLAHABAD HIGH COURT. 

First Cryin APPEAL PROM Onper No. 74 or 1908. 

June 2, 1910. i 
Piesent.—Sir George Knox, KT., Judge, 
and Mr. Justico Karamat Hussain. 
Musammat ASHRAFI KUAR—Portisioner 
` ——ÅPPELLANT 

wW VETSUS 

JAI NARAIN AND OTHERS— OPPOSITA 

- PARTY— RESPONDENTE. 

Guardians and Wards Act (VIII of 1890) —Property 
sn possession of trustee—Minor beneficiar y—Appornt- 
ment of guardian of property of minor-—Jurisdiction 
of Oom t. 

Where the estate of a minot is in the actual posses- 
gion of trustees on behalf of the minor and the minor 
has no interest in the property boyond that of a bene- 
flciary until ho comes of age, the Court hag no juris- 
diction to appoint a guardian of the property of the 
mmor. In ie The Marquis of Salisbuiy, L. R. 20. Eq. 
527; 44 L J-Ch 65tl,ieferredto . 

_ First appeal from an order of the District 
Judge of Aligarh, dated the 12th of March, 
1908. , 

The Hon’ble Mr. Moli Lal Nehru, (with 


him Mr, ` Gulkzari Lal and Mr. Mohan Lal 


Nolanu), for the Appellant, 5 
Mr. Abdul Raoof (with him Messrs. W. 
Wallach and B. E. O'Oonor), for the Re- 
spondents. | 
Judgment.—The estate to which this 
appeal relates is the estate of one Phul Chand, 
a leading banker and merchant in the town 
of Hathras. In order to understand the 
matters in dispute, it will be necessary to 
remember that Phul Chand had four sons, 
who, itis admitted, lived separate. These 
sons were respectively Miju Mal, Matru Mal, 
Jai Narayan and Mittan Lal. From Miju Mal, 
whose wife was Musammai Jarao Knar, came 
Gillu Mal, who predeceased Miju Mal, but 
_ whose wife Ashrafi Kuar is still alive. ‘The 
‘gon of Gillu Mal and Ashrafi Kuar is Kashi- 
nath a minor. From Matru Mal came Lala 
Sheomukh Rai, one of the respondents to 
this appeal. Jai Narayan, the third son 
of Phul Chand, is also 8 respondent. Miju 
Mal on the 24th December 1904 executed a 
document which will be found on the record 
and which is described inthe document itself 
„as dastawes wastatnama wagairah, In this 
document he recites the fact that Gilln Mal had 
predeceased him and he appointed as guard- 
- jans ofthe person of the minor, Kashi Nath 
(ue ke ratki wali warafik bhi), Musammat Jarao 
Knuar, “and Musammat Ashrafi Kuar. He 
further, in the same document, - appointed 
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Lala Jai Narain, Lala Sheomukh Rai and 


one-Lala Janki Prasad, who is not a mémber ~ . 


of the family, to be the persons who would 
deal with the property of the minor. He 
describes them as persons who will (bataur 
trustee yani ameen intizam karte rahenge) 
manage the property as trustees There are 
provisions which direct that in dealing with. 
the property of the minor, they shall do so — 
with the advice snd assent of Jarao Kuar 
and in case they differed, it is provided that 
the decision shall bs according to the voice 
of the ma«jority. Apparently as long as 
Jarao Kuar was alive, no difficulties of 
any kind arose. She died on 14th Septem- 
ber 1907. On the 23rd January 190b, 
Musammat Asharfi Kuar presented an appli- 
cation in the Court of District Judge of Ali- 
garh under section 10 of Act VILI of 1890, 
in which she asked that she might be ap- 
pointed the guardian both of the person and 
property of the minor. The reason she gave 
formoving the Coart was that since Mija Mal’s 
death the trustees, as she termed them, had not - 
prepared any ‘accounts and had not pro- 
perly supervised the property. She alleged 
that their interests were adverse to the 
interest of the minor. The District Judge 
of Aligarh, on 12th March 1908, passed 
an order refusing her application to be ap- 
pointed guardian of the property of the minor. 
‘At the very time of writing the order, the 
learned Judge says that the petitioner Asharfi 
Kuar came into Court with an application 
under section 84o0f the Act, asking for re- 
moval of the trustees accepting the position 
set up by them as guardians of the property. 
Musammat Ashrafi Kuar is here referring- to 
an objection which the trustees raised to her 
petition. It does not appear that the trustees 
set themselves up as guardians of the 
property of the minor. In the petition 
of objection dated 18th February 1908, Lala 
Janki Prasad, one of them, spoke of himself 
as trustee and as acting on. behaif of the 
other trustees. There is nothing in the deed 
(of which we have already made mention), 
executed by Miju Mal, from which it could be 
properly inferred that Miju Mal everappointed. 
them or intended to appointthem as guardians 
of the property. The idea in his mind was 
that they should manage the property for’ 
the infant on the same lines as he had 
managed it in his life-time, with the advice 
aud concurrence of Musammat Jarao Kuar, 
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in the proper sense of the: term would have - 
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' The memorandum of appeal ‘in this Court 


"seb out three grounds. The. firstis that the 
' trustees had no locus stands to oppose the’ 


application of Musammat Asharii Kuar. 
' This point may be. at once overruled. jt .18 


; "open to any one on behalf ‘of “a minor, and 


more particularly the , persons “who were 
appointed managers of the infant’s estate by 
_the grandfather in his life-time, to oppose the 
“application , of any one else, if they considered 
Buch appointment to be not for the benefit or 
welfare of the minor. “Two of tbem,. more- 
over, were, near relatives of the infant. 
third point was not pressed before us. So 
weleavethat also out of consideration and 


the only point with which we are concerned . 
“is. whether the ‘appointment of Musammat 


Asharfi Kuar does notin any way interfere 
with the trust’ or the powers of the 
trustees and i is essential in the interests ‘of 
the minor, who is admittedly the. cestui que 
trust. The learned Advocate for the appel- 
- lant'dwelt of, this point at great length. He 
very rightly admitted that the proceedings 


were ofa summary character and, therefore, . 


any ‘arguments based upon evidences taken in 


‘stich proceedings could not be put forward 


with the same strength as if the case had. 


been a regular trial between the parties, but ` 


he pointed out tothe Court that the estate 


of the minor was a very large estate, em- 


~ bracing difficult and comlex systems of 
account: and one in which it was essential 
“that there should be some one to watch the 
interests of.the minor: He drew attention to 
the fact that while the trustees were in actual 
‘possession, there still remained the bene- 
ficial interest of the minor and this interest- 


called for careful watching: Under these > 


circumstances, as the learned J udge ‘has 
found upon the evidence before him that it 
was clearly shown that the trustees had done 


things and were guilty of sins of commission. 


‘and omission, which if they had been trustees 


_ offended: against the Trusts Act, itis argued, 

| thatit would be to the interest of the minor 
thata guardian of his property should be 
‘appointed. We pressed the learned-Advocate 


for any. authority ‘to show “that. when the 


estate of the minor was in’ the: actual posses- 


sion of trustees on the minor’s behalf and the : 


minor had not.any interest (beyond the bené- 
ficial interest) in'the property until’he “canie 
of age, a akdun had. pean appointed. He 
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could. refer us to no authority. 
‘the Act, we haves felt considerable doubts as 


The” 


‘has any such jurisdiction.” 


TAQ 


Looking at 


to whether the Court has jurisdiction to 
appoint a guardian of property under such 
circumstances. The difficulty appears to us to 
be in principle much the same as that felt by 
Sir George. Jessell, M. R. in Inre The Marquzs 
of Salisbury (4), wherein that very eminent Judge 


. doubted whether the Court had any power of 


its own to, appoint a guardian of the estate 
of an infant where the estate is not in posses- 
sion, the jurisdiction existing for the sole 
purposes of taking care of an infant’s present 
property. He adds: “No authority bas been 
produced for so holding and in the absence 
of authority, I shall not hold that the Court 
‘We incline to 
the same view, more particularly in the 


|, present .case ‘where the arrangement, with 


-which we are asked to interfere, was an 
arrangement made by Miju Mal for the 
welfare of his grandson. Miju Mal was a 
shréwd man of business and the docament, 
though it may bo a. document prepared 
without legal - assistance, is strong evi- 


` dence that he had the interest of his grand- 


son at heart, and was arranging for the 
looking after of that interest in the best 
manner known to him. We do not think 
that it would be for the welfare of the infant 
to appoint the applicant guardian of the in- 
fant’s estate,’ There is ample power in the 
law for any act ofirregularity that may be 
committed by trustees being rectified even 
bya minor, for he can always appeal to a 
Court to appoint a next friend to appear for 
himin any case which he may institute to 
challenge the action of the trustees. Wa, ` 
therefore, dismiss the appeal with costs, in- 
cluding in this Oourt fees on the higher scale. 


Appeal dismissed, 
(1) L. B, 20 Eq. 527; 44 L. J. Oh. 641. 


ALLAHABAD HIGH COURT. 
Fisst Civ APPEAL FROM Orper No. 121 or 
` 1909. 
June 2, 1910. 
_ Present:-—Sir George Knox, Krt., Judge, 
_ and Mr. Justice Kramat Hassans 
Musammat ASHRAFI KUAR 
—PETITIONER—ÅPPELLANT 
VETEUS 
‘JAIL NARAIN AND ANOTHER— OPPOSITE 


. . PARTY—RESPONDENTS. 
- Guardians and Wards Act (VIII of 1890), 9, 48am 
Kaka againgé SEES JAGO 
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The District Court has no authority, under section, 
43.of Act VILL of 1890, to maks- any order against 
trustees, 

First appeal from the order of the District 
Judge of Aligarh, dated the24th of July, 1909. 

The Hon'ble Mr. Moti Lal Nehru, (with. 
him Mr. Gulzari Lal); for ‘the Appellant. 

Mr. Abdul Raonf, forthe Respondent. 

-Judgment.—This appeal is closely 
connected with (F. A. F. O. No. 740f 1908) 
_ Ashrafi Kuar v. Jat Narain (1) and Re- 
vision No. 66 of 1908. lt arises ont of a 
petition filed by the same Musammat Ashraf 
‘Kuar in which she asks that the opposite 
. parties may be ordered to pay her’ Rs. 8,000 
. for expenses incurred by. her. The applica- 


tion is said to be filed under section 43 of. 
“Act VILE of 1890. Theé‘learned District 


Judge considered that the amounts asked 
for were far too large and made an order 
directing that for the present asum of Rs. 250- 


. should be paid by the trusteés to the appli- 


cant month by month. It is contended that 
the amount awarded is inadequate: and a 
plea was taken that Miju Mal had no author- 
-ity to execute the Will that he -did, but this 
plea’ was not pressed.- Itis sufficient for the 
purpose of this case, for us to hold that. the 
learned Judge had no authority under sec- 
tion 43, Act VIII of 1890, to make any order 
against the opposite parties who were trus- 
tees.. .For these reasons, and not for the 
yeasons given in the memorandum of ‘appeal, 

upon which we pronounce no opinion what- 
ever, we set aside the order of the 24th July 
1909. We make no order'as to costs. 


Order set andé 
. (1)'6 Ind. Cas, 862. 


CALCUTTA A HIGH COURT. ; 
RECOS Civiu APPRAL No. 1853 oF 1907. 
Jane 16, 1910. - 
 Preagnt: :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. sia S 
` GOUR MANI DEBI— PLAINTIF — 
APPELLANT 
_ vereus 
` CHAIRMAN or tar PANIHATI 
‘MUNICIPALITY AND`ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Moriporah Bi ahmin—Execlusive vight to officiate at. 
_cremation at particular place—Suit for declaration 
of such right, maintainable in Civil Cour t—Custom— 
-ExoentiM attributes—MMunicipal corporatioin—Right to 
“create exclusite right or monopol y— Bengal AMuncipal 
Act (IE B.O. of 1884), so. 259, 2604. 

A dograded . Brahmin of the clas known as 
Moriporah has no exclusive right, :  oithor under 
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“the. Hindu Law or under any custom, to officiate as a 


cremation priest, in a specified _ burning ground, at 
the-cremation of ull dead bodies brought there. And 
a Muncipal corporation has no right, to, orcate, in 


_ favour of a member of this class of Brahmins, an. 


exclusive right of this character. 
A suit in -whioh the plaintiff claims a heredi- 
tary right to officiate exclusively as a priest on 


the occasion of the cremation ceremony of all dead | 


bodies brought for funcral to a particular place, is 
a suit ofa Civil nature and maintainable in a Civil 
Conrt, because, though fees arenot.appurtenant as 
of right to the office claimed by the plaintiff, yet the 
holder of the office does, on G ake of theservices, 
receive a gratuity. J 


A custom to be valid must have 


tinl ‘attributes: first, it mast bo immemorial ; 


secondly, it must be reasonable; thirdly, it mus have 5 
continued without interruption since its immemorial | 
origin, und, fowthly, it must be certain in respect , 


of its nature genêrally, as in respect of the Jocalit 
where it is alleged to obtain and the persons whom it 
is alleged to affect. 

Tyson v. Smith, 9 A. and E. 466; 48 R. R. 689; 1 P. 


‘ & D. 807; 1 W. W. & H. 749, referred to. ; 
The plaintiff songht to establish the custom that. 


four essen- 


members of the family to which ho belonged wore. 


entitled from generation to generation to officiate us 


cremation priests at the funeral of all dead bodies. 


brought to a particular burning ghat:. 
Held, that this custom could not be recognised, by 
any Court of Justice. 


Appeal from the decree of the Sub- Judge 
of 24. Pergannahs, dated, July 8, 1907, affirm- 
ing that of the Munsif of- Sealdah, dated De- 
cember 22, 1906, . 

Babu Dwarka Nath Mitler, for tho Appel- 


Babu Shib Chandra Palit, for the Respond- 
ents. 

Judgment.—The 
tion of law which calls for decision in this 
appeal, is oneof.some novelty, and relates 


class known as Moriporahs, to officiate, in a 
specified burning ground, atthe cremation 
of all dead bodies brought there, and of the 
right of a Municipal Corporation governed 
by the provisions of the Bengal Municipal 


of this character. 
which this question arises for consideration, 
have not formed the object of controversy 
before us. The plaintiff, a Hindu “ lady, 
alleged that she was a member of the class of 
degraded Brahmins known us Moriporahs, : 
that her father, and before him, his ancestors 
‘used to officiate as priests at the funeral cere- 
mony of all dead bodies brought for the pur- 
poses of cremation, to the burning ghat within | 
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saban ques-. 


. to the right of a degraded Brahmin of the . 


` Act of 1884, to create in favour of a member | 
of this class of Brahmins, an exclusive right, , 
The circumstances under. 
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the jurisdiction of the’ ‘Municipality of Pani- 
(hati ; “that this right was hereditary in the 
family to which she belonged; and that after 
the death of her father, she had got-the cere- 
monies performed by her husband as her 
agent, Onthe 16th March 1905, she applied 
to the defendant, the Chairman of the Pani- 
' hati Municipality, for a license to sell fire- 
“wood at the burning ghat; her offer of an 
annual sum of Rs. 410 ag consideration was 
accepted, with the result that the Chair-. 
man directed that a contract-should be oxe- 


cuted with herfor a term of three years, . 


from lst April 1905 to 8lst March 1908. 
She paid the money for one year, and 
was permitted to sell: firewood during that 
period. There was, however, some difference 
between her and the Municipality as to the 
terms of, the. agreement, the latter insisted 


that one of the terms should bə that she > 


could employ an officiating priest at the 
cremation ceremonies only by virtue of the 
license ; on the other hand, she maintained 
that the right was hereditary in her family 
by custom, and consequently no reference 
should be made in the contract about the per- 
formance of thefaneral ceremonies. The result 
of this dispute was, that on the 20th March 
1906, the defendant: Municipality granted a 
license to the second defendant, the consequence 
` of which has been to prevent the plaintiff nob 
merely from selling firewood but also from 
employing an officiating priest to utter the 
mantras at the time of cremation. “Accord- 
ingly, on the 2st March 1906, -the plaintiff 
commenced this action for declaration that 
the plaintiff has a customary right, hereditary 
in her family, to utter mantras at the burning 
ghat in Panihati, ‘and that the defendant 
Municipality has no power to interfere with 
the exercise of such right; 
prayed for specific ‘performance of the agree- 
ment made with her by the Chairman on the 
16th March 1905, and for cancellation of the 
‘engagement made by the defendant Muni- 
cipality with the second defendant on the 
20th March 1906, by which the latter was 
authorized exclusively to sell firewood, and 


to officiate as priest at the cremation cere-. 
mony. The Courts below have concurrent- , 


ly dismissed: the suit, but not on identical 


grounds. The original Court held that the ` 
plaintiff had failed to. establish that the. 
alleged customary right was hereditary in. 


her family; ib ‘further held that specifi 


she f arther, 


‘a license to the 
‘authorizes him’ exclusively to employ priests 


performance ought not to be Seibel of the 


agreement made by the Chairman, inasmuch 


as it was ultra erres, in the view that the 
Chairman could not grant a license for more 
than one year, nor in respect of a sum ex- 


,ceeding Rs. 500. The Court of appeal below 
‘has affirmed the decree of ‘dismissal of the 
’ Court of first instance on the ground that 


the right claimed is of an ecclesiastical 
nature, and the Civil Court bas no jurisdic- 
tion to entertain the suite It has further 


_ held that in so far as the suit is for specific 


performance of the agreement for sale of fire- 
wood, the agreement is not legally enforceable, 
becanse made by the Chairman without the 
sanction of the Commissioners at a mest- 
ing. The plaintiff has now appealed to this 
Court, and on her behalf it has been con- 
tended that the decision pf the Subordinate 
Judge is erroneous, first, because the right 
claimed is . enforceable ina Civil Court, and 
secondly, because the contract was not 
ultra vires aud was in any view enforceable 
as it has been. partly performed, and con- 
sideration had been paid and accepted in 
respect of such part. Both these positions 
have been strennously contested on bahalf 
of the respondent, and it has farther been 
argued that ib was competent to the Muni- 
cipality to grant to the second defendant an 
exclusive right of sale of firewood and em- 
ployment of priests to.officiate at the orema- 
tion ceremony, and that after such a license 
had been granted, it was not open to the 
plaintiff to ask for its cancellation. After 
careful consideration of the arguments 
which have been addressed to us, we have 


-come to the conclusion that the claim to 


officiate as a priest at the cremation cere- 


‘mony, which has been put forward by the 


plaintiff on the basis of an exclusive here- 
ditary right vested in her family,’ is not 
enforceable, though the view, taken by the 
Court below as tothe maintainability of the 
suit, is obviously erroneous, We have 
further arrived at the conclusion that 
theaction of the Municipality, in granting 
second ‘defendant which 


to officiate at the cremation ceremony, is 
entirely ultra vires. Before we deal with 
the question of the nature of the rght 
to’ officiate as a priest, it ig necessary, 
therefore, to show that the view of the Sub- 
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_ ordinate Judge that the suit is not maintain- 
able, is erroneous. 


It may beconceded that suits in which ' 


the principal question: relates to the per- 
formance of religious rites or ceremonies, aTe 
not suits of a Civil nature, and to the same 
category belong suits for vindication of a 
mere dignity attached toan office. But it 
jig well-settled that suits in which the prin- 
cipal question relates to the right to an 
office, are suits df a Civil nature, and not the 
less £o, because the right claimed may de- 
pend upon the decision of questions as to 

religious rites or ceremonies or even religious 
` tenets. Tiru Tata Ohartar v. _ Krishna 
Nawmi Tata Vhatar (1) and Kivshnasawmi 
Krishna Ohartar v. Krishnamacharyar (2). 
Now, suits for offices of a religious character, 
that is, those in which the title to the 
office is dependent upon the performance of 
religious rites and ceremonies, may be divid- 
ed into two classes, namely, first, religious 
offices to which fees are appurtenant as 
of right, and, secondly, religious offices to 
which no fees are attached, but which 
entitle fhe bolder thereof to receive such 
gratuities as may be paid to him, In 
- the former class of cases, that is, in respect 
of offices to which fees are attached, there 
is no doubt that = suit will lie for declara- 
tion that the office is vested in the plaintiff. 
[Muhammad v. Sayad Almed (3).] As regards 
religious offices of the second class, there has 
been some divergence of judicial opinion upon 
the question, whether a suit will he for 


an office to which no fees are attached.- In 


this Court, the view bas been maintained 
that a suit by a person claiming to be en- 
titled toa religions office of this description 
against an usurper for declaration of his 
right to the office, i is a suit of a Civil nature 
maintainable ina Civil Court [Mamat Ram 
y. Babu Ram Kanta Surma (4) ; Kali Atia 
v. Gowd Prosad Surma ($) and Dina Nath v. 
Pratap Chandra (6).] The contrary view has 
apparently been maintained in Madras. 
[Tholappala Charlu v. Venkata Charlu (7); 

“Sabbar aya Mudaliar v. Vedanta Chariar (8). j 


(1) 2 M. 62; 6 I, A. 120. 
(2) 5 M. 818. 


6) 1 B. H.O. B. 1R. 
(5) 17 0. 906. 
(7) 19 M. 62. 


(4) 15 C. 159, 
(6) 27 C. 30. 
- _ (8) 28 AL 28, 


In Bombay, distinction has been made 
between an office whichis attached to a 
particular temple or place, and an office 
which is entirely personal in character. 
As regards the former class, ib baa been 
held that the suit is maintainable [Temba - 
v. Rama (9), Gursangaya v. Tamana (10) ]. 
As regards the latter, the balance of au- 
thority supports the view that the snit is 
not maintainable, [Murari v. Suba (11) ], 
though the contrary view was maintained 
in Saydd Hashim v. Husein Shah (12). This 
distinction between local and personal offices 
has also been recognised in Allahahad. | Bar- 
sati v. Ohamru Kandu (18); Chunnu Dat Vyas 
v. Babu Nandan (14)]. In the case before us, 
the plaintiff claims a hereditary right to 
officiate exclusively asa priest on the oc- 
casion of the cremation ceremony ofall dead 
bodies brought for funeral to a particular 
place, namely, the burning ghat at Pani- 
hati. Whether, therefore, we adopt the 
Calcutta or the Bombay view, the suit is 
clearly maintainable. The contrary view 
taken by the Subordinate Judge cannot be 
supported. Though fees are not appur- 
tenant as of right to the office claimed by the 
plaintiff, yet the holder of the office does, on 
performance of the services. receive agratuity, 


the amount of which is often regulated by ` 


custom and 18 sometimes possibly stipulated ` 
beforehand by the parties.- In this view, 
it is impossible to hold that the suit for 
the establishment ofan alleged right to a 
religious office of this description, is not a 
suit of a Civil nature; we must according- | 
ly proceed to consider the nature of the 
right claimed by the plaintiff, how far 
it has been established and whether it is 
enforceable in law. 

The claim of the plaintiff is sought tobe . 
based on a two-fold ground, namely, first, 
that under the Hindu Law, she is entitled 
exclusively to perform the usual religions 
ceremonies at the time of the cremation of 
all dead bodies brought to the Panihati 
burning ghat; and, secondly, that she is 
entitled to a customary right of the same 
description, as the right has been exercised 
by her ancestors for many generations. In | 


(9) 18 B. 548. - (10) 16 B. 281. 
T 6 B. 725. (12) 13 B. 429. 4 
ie Lia: ie W. N. (1907) 228; 20-A, 688, 
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0 far as these grounds are concerned, it 
will be observed that tke plaintif seeks not 
merely for a declaration that she is entitled 
to officiate as a funeral priest, but that she 
is so entitled tothe exclusion of all other 
Brahmins of the class to which she” belongs. 
In our opinion, the exclusive right claimed by 


the plaintiff cannot be sustained, though’ 


the-anthorities are by no means unanimous. 
So far back as 1818, it was ruled by the 
Bengal Sudder Court in the case of Radha 
Kishen v. Sham Serma. (15), that a Hindu, 
who has employed an officiating priest from 
generation to generation, is not at liberty to 
discard such- priest whilst the latter is 
capable of performing sacrificial or rather 
religious duties. This view, which was sub- 
sequently affirmed in Ohourasee v. Jewan 
Ohund (16) and Kali Churn v. Huree Kristo 
(17), was founded on certain texts quoted 
by Jagannath in his Digest of Hindu Law 
(translated by Colebrooke, Volume II, pages 
163 — 180). In 1850 however the opposite 
view was adopted in the case of Hurgobind 
v. Bhowanee Prasad (18), where it was ruled 
that parties who require religious ceremonies 
to be. performed for their benefit are at 
e liberty to choose the priest by whom thay 
shall be performed, and it was stated that 
this doctrine had been recognized by implica- 
tion in Gour Das v. Ananda Mohan (19). The 


consequence of this conflict of decisions was, ` 


that the matter was re-considered bya Fall 
Bench of tne Sudder Court in 1852 in the 
‘case of Rama. Kant v. Gobind Chunder (20). 
It was ruled by a majority of four Judges 
against one that a suit was not maintain- 
able by a priest with a view to be restored to 
his office, and to procure the removal of 
another person who has been employed as 
priest.’ Sir R. Barlow, J., observed that the 
Courts can exercise no control over. the 
faith and conscience of ajrugman who refuses 
to resort to a particular priest, and gives 
preference to another for the performance of 
the ceremonies of his religion. -Jackson, J., 
added- that it is a personal rightin every 


Hindu to choose his own priest and there is. 


no law to limit the exercise of this right; it 
may be a sin in him to employ a saa ol 


(15) 2 Mao. Sel. Rep. 259. 
(16) (1887) 6 Mac. Sel Rep. 152. 


1850) Bengal 8. D. A. 298. 
(19) (1849) Bengal 8. D. A. 428. 
@9) (1852) coo 8. D. A. 908. 


i. 7) (1848) Bongai 5. D. A. 533 = i 
18 } l ` 


“he ig not liable to 


priest or not to sia him, but this is 
simply a matter of conscience; he may be 
liable elsewhere to punishment for it, but 
punishment by the 
Civil power nor has the Civil power any 
legal authority toforce him to perform a 
religious duty of this kind. Colvin and 
Mytton, JJ., pointed out that as admittedly A 
Hindu may discard a priest who is not 
“faultless,” and as the description of what 
constitutes a fault in a priest is of the 
vaguest character, the Civil Court cannot de- 
termihe whether- the refusal to employ a 
priest, has been justifiable, and ~ that, in 
fact, if the Courts attempted to control the 
convictions of jujman on such points “ib would 


“beto establish the worst kind of tyranny by 


means of uncertain decisions which coald 
only be passed on the most doubtful and in 
truth, arbitrary grounds”. The view thus set 
forth by the majority of the Full Bench has 
ever since been accepted as good law in this 
Court. [See Roodurman Misser v. Damoodur 
Misser (21): Madhab Ohandu v. Nabu Ohandra 


“Ojha (22): Becha Ram v. Thakurmani(23)and 


Magju Panday v. Ram Dayol(24) |. The prin- 
ciple affirmed by the Superior Courts in this 
Presidency has been adopted in the North 
Western Provinces [Lalla v. Ganesht (25) ; 
Hur Lall v. Jeo Rukhan (26) and Beharee v. 
Buboo (27), which were treated as good law 
in Ohunnu v. Babu Nandan (14)]. A similar 


-view has been adopted also by the Madras 


High Court [Rama Krisina v. Ranga (28) ]}. 
The contrary view, however, has prevailed 
in the Presidency of Bombay where it has 


. been -ruled that a village priest can maintain 


a suit against a'jujman, who has employed 
another priesbi'to perform religious cere- 
monies, and recover the amount of the fee, 


“which: would properly be payable to him if 


he had been. employed to perform such 
ceremonies =| Mooy? Purseram v. Nagny (29) ; 
Muncharan v. Amba (30) ; Vithal v. Baba 


Bhut (81. - dae V. Sitaram (32) ; Vithal 

(21) (1882) I Hay 969 

22)5 W fie 

23) 10 W. eet 1148 B. L. R. 63 (Note) 

24) 15 W. R. 531; 8 B. L. R. 50. < n 
(25) (1856) Agra 8. D. A. 6 

e 1862) Agra 8. D. A. 314. 

27) (1867) 2 Agra H. C. R. 80. 

28) 7 M. 424. : . 

(39) (1834) Bom. Sel Rep. 116. 
: tao) NGA Bom. Sel, Rep. 159. 

(31) 1872) 1 Bom, P. R. Taðg. 471, - 

(32) 6 B. E. O. R. 260 


s 
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Krishna Joshiv. Anant Ramchandra(33); Dina- 
nath Abaji v, Sada Shiv Bari Madhave (84) 
and Woman v. Balaji (35)]. But, though 
there is this divergence’ of judicial opinion 
on the subject, we are not prepared to dis- 
sentfrom the view adopted by the Sudder 
Dewany.Full Court in 1852. The texts, upon 
which the contrary’ view was supported in 
the earlier cases, do not, in our opinion, admit 
of the interpretation that even a family priest 
-is entitled to compel his employment on the 
occasion of religious ceremonies. As was ob- 
served by Mookerjee,J., in Magju v. Rumdayal 
(24), the texts do not show that there is any 
hereditary right of priesthood in any family 
of Brahmins, so as to be capable of enforce- 
ment in ‘a Court of Justice, The right of 


a purohit to officiate at the ceremonies of `s. 
“family because his ancestors had before him 


performed similar ceremonies, is not a right 
enforceable at law, because no one can compel 


another to employ him as a purohtt against- 


his will, and 4 Court has no power to enforce 
ita order against the conscience of the party. 
[See the Commentary. of Savara on the 
Mimansa Darsana, Chapter III, section 7, 
which states explicitly that a priest can officiate 
as such only when insisted, by the ,person 
for whom he performs theceremonies. To the 
same effect is Kumarila Bhatta in his Tantra 
Vartika, Chapter ITI, section 7, Sutra 33 and 
section 8, Sutra 1]. We must consequently 
hold tlat the claim of the plaintiff, in so far 
asit is sought to be rested on Hindu Law, 
cannot.be supported, and she cannot obtain a 
declaration that she is exclusively entitled to 
per-form religious ceremonies on the occasion 
of the cremation of dead bodies. brought to 
the particular burning grounds. 

In so far as the claim of the plaintiffs 18 


founded on custom, it is, in our opinion, 
The custom, which . 


equally unsustainable. 
she seeks to establish, is that members of the 
family, to which she belongs, are entitled from 
generation to generation to officiate as crema- 
tion priests atthe funeral of all dead bodies 
brought to the burning ghatat Panihati. 
will be observed that the alleged customis 


not restricted in its operationto a specified 


locality; in other words, the case for the 
plaintiff. is notthat she is entitled to officiate 
as eromation priest on the occasion of the 


_ funerals of all persons residents within certain 


a = 
(34) 3 B. 9. 
(35) 1a B, 167, 
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clusively entitled tō exercise sach. right.i in; | 


respect 01 dead bodies brought to the burn- 
ing ghat at Panihati, no matter where ‘the. 
deceased persons might have resided. This. 


obviously is a custom which no . Court of j 


Justice will recognise. . As; observed by 


' Tindal, C. J., in Tyson v. Smith (36), a custom: — 


t 


Tt. 


£ 


` CASE. 


to be valid, must have four essential at- 
tributes: first, it ‘must be immemorial, . 


secondly, it must be reasonable; thirdly, it `` 


must have continued without interruption . 
since its immemorial origin, and fourthly, ib. 
must be certain in respect of its nature 


generally, as well-as in respect of the locality, , | 


where itis alleged to obtain and the persons , 
whom itis alleged to affect. | None of these. 
characteristics has been established in res-, 
pect of the custom asserted in the present... 
In the first place, all that the plain- 
tiff is able to prove is that she -and her, 
father had officiated as cremation priests 
in the burning ground at Panihati. This, 
clearly; is insufficient to establish that the 
alleged custom has existed from remote, 
times. In the second place, the custom can” 
hardly be regarded as reasonable. 
8, customary right in an individual or & family 


” If such” 


were recognised, it would lead to the creatiou-,- ` 


of a monopoly. As Dr. Jogendra Nath Bhutta- | 


charya observes in his work on Hindu Castes 
and Sects, page 180, no doubt, “ 


right to administer the sacrament to the. 
dead, and claim aa Si fees in the -most , 
heartless manner’; but the question Ka, 
whether such a init based on a customary | 


‘in some burn- 
ing ghats, certain families claim an exclusive , 


right, is sustainable ina Court of Law. Now, . 
_in order to ascertain whether’s particular. 


custom is reasonable or not, we must look , 


to the possible period of its inception;' Mercer : 
v. Denne (37) and Johnson v. Olark (38).> 


Can it be contended, with any show, of reason; : 


that acustom ofthe description now before. -~ 


us was reasonable at its commencement P . 
The answer must.obviously be in the negar, ; 


tive, for there -could clearly have been no. 
agreement, express or tacit, hetween the an- A 


cestors of the plaintiffand an indefinite body ` 


of men that from generation to generation, | 

(86) (1888) 9 A. and E. 406; 48 R. R. 589; L P. &D. 
307; 1 W. W. & H. 749. 

(87) (1904) 2 Ch. 584 at p. 557; 4 8. E. O. xN. 8. s1; 
74 L.J. Ch. 71; 91 L. T. 518; 58 W. R. 66; 68-3. r 
479; 3 L. G. R. 885; 20 T, L. R. 609. 

(38) (1908) 1 Ch. 808 at p. 311,77 L. J, Ob. 127; 98 
L. T. 129 ; 24 T, L, R. 156. 
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the latter would employ the members of the 


family of the’ former as cremation priests. . 
Even if it be assumed, therefore, that the : 


existence of the custom has been proved, it 
must have rosalted from accident or indul- 


gence ; in other words, even if it be conced- ` 


ed that by reasor of the absence of other de- 
' graded Brahmins in the locality, the mem- 
bers of the family to which the plaintiff be- 
longs have, for many years past, discharged 
the duties of cremation priests, it is clear 
that they have acquired no monopoly. The 


voluntary consent of the people to the em- | 
exclusively entitled to officiate as cremation 


ployment of the plaintiff or her predecessors 


as cremation priests, cannot confer upon them | 


any exclusive’ right and: the continuance of 
this state of things,even for generations, can- 
not confer upon her a legally’ enforceable 
right; Salisbury: v. Gladstone’(39). If we 
were to recognise the alleged custom as 
reasonable, we would have to uphold what 
must, in the end, turn ont to be an oppres- 
sive monopoly, and the very first reason 
assigned in the celebrated case of monopolies 
| Darcy v. Allen(40) ], would be conclusiveupon 
the matter, namely, that if the monopoly 
was sustained, the person in whose favour 
the monopoly was created,” might charge 
whatever price he-pleased. In the third 
place, it is clear that the alleged Gustom has 
not continued without interruption since its 
origin, beoause we find fromthe record that 
in 1866, the father of the plaintiff, Ishur 
Chandra Thakur, brought a suit against one 
Ram Dhone Boral, who had interfered with 
the exercise of his office as cremation 
priest, for possession of the right in ques- 
tion. On the 20th September 1866, 
Court of first instance dismissed the suit on 


the ground that every Hindu was at lbarty~ 
to choose his priest, and'the exclusive right- 


set up by the plaintiff could not be sustained. 
This decision was affirmed on appeal on the 
10th May 1867. In the ‘fourth place; as 
we have already pointed ont, the custom 
lacks certainty in respect of the locality 
where it is alleged to obtain, and the 
persons-whom it is alleged to affect; con- 


sequently, the custom cannot be sustained - 


[Hammerton v. Honey (41) and Fitch v. 

Rawling (42)]. - In this respect, the custom 
(39) (1861) 9 H L. O. 692 atp. 701; 34 L. J.C. P. 

229; 8 Jur. (x. 8) 626; 4 L. T. 849; 9 W. R. 930. 

(40) ‘en 11 Coke 84 

41) Te 24 W. B. 803.. < f 

(43) (1795) 2 H. BL 893 at p. 399; 3 R. R. 425. 


` hati. 


the ` 


alleged in the present case compares un- 
favourably with the custom which has been 
sustained in lingland under which Sextons 
have, been held to possess an exclusive 
right to perform their duties and functions 
and receive fees therefor in - respect of 
burials of parishioners and inhabitants of 
the parishes vf whioh they are the Sextons. 
[Gell v. Mayor of Birmingham (43). Burial 
Board v. Thompson (44) and Wood ~v. 
Burial Board (45)]. We must, conseqnently, 
hold that neither under the Hindu law, nor 
under any customary right is the plaintiff 


priest ontheoccasion of thefuneral of dead 
bodies brought .to the burning għat at Panis 
In this view of the matter, it become- 
unnecessary to consider whether the plain- 
tif is entitled to a decree for specific per- 
formance of the contract made by the Chair- 
man of the defendant Municipality on the 
ground of part performance. Apart from the 
question of the binding character of the agree- 
ment upon the Municipal Corporation, ib is 
manifest that the agreement is not specifical- 
ly enforceable inasmuch as the object of it 
was to create in favour of th: plaintiff an ex- 
clusive rightto officiate as cremation priest. 
The next question which arises for con- 
sideration is, whether the action of the 
Municipality when they granted a license 
to the second defendant, which crealed in his 
favour an exclusive right to employ a ere- 
mation priest, was ultra vires. In our opi- 
nion, the action taken by the Municipality 


inthis matter is clearly not authorised Fy 


the statutory provisions on the subject. Sec- 


tion 259 of the Bengal Municipal Act autho-° 


rizes a Municipality to provide fitting places 
to be used as burning grounds, and the 
Commissioners may impose a fee not exceed- 
ing Rs. 2 in respect of every corpse burnt 
within such burning grounds. Section 260A 
then authorizes the Commissioners to grant 
licenses forthe sale at burning grounds of 
fueland other articles used for the cremation 
of dead bodies. The Commissioners may, in 
the event of granting such licenses, prescribe 
a soale of rates for the sale of such articles, 
and may punish non-compliance with their 
orders in this respect, by revocation or with- 
drawal of‘the licenso. The section further 
(48) (1864):10 L. T. N. 8. 497. » 
(44) (1871) 19 W. EB. 892. ; 
(45) (1892) 1-4. B. 718, 
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provides that a person who sells or offers 
for sale such articles within three hundred 
yards of the burning ground without a license, 
or who sells such articles ata rate higher 
than what is fixed by the Commissioners at 
the time of the grant of the license to 


him, is liable to be fined. It is obvious,” 


from an examination of these provisions, 
that the Commissioners have no power what- 

ever to authorize any person to provide for 
the services of cremation priests, much less 
have they power to create an exclusive right 
in any person for this purpose. It i is also 
clear that section 260A was never intended 
‘to be so applied as to enable the Gommis- 
sioners to create a monopoly in favour of any 
' person, even in respect of fuel shops, and 
there is no conceivable reason why more 
than one person should not be granted license 
to keep fuel shops for the sale of the neces- 
sary articles at the prescribed rates. - In 
“the case before us; however, the Municipality 
has not only granted an exclusive license to 
the second defendant for opening a fuel shop, 
but has also authorized him to provide and 
charge for the services of a cremation priest. 
It is not easy to appreciate how, by any 
stretch of the language used in section 760A, 
this action can be justified.’ The licensee 
collects’ from the persons, who bring dead 


bodies for cremation, a certain specified sum; 


which includes not only the price of fael 
and other articles used for cremation, but 
‘also a fee for an officiating priest, and as the 
licensee has the exclusive right to supply 
the fuel, the persons who bring the corpse 
for cremation, are, by this process, compell- 
-ed to employ the cremation priest whose 
services are placed at their disposal by the 
licenses. This is manifestly unjustifiable, 
and isin excess of the powers~ vested in the 
Municipality. The relatives of a deceased 
person are entitled to employ any cremation 
priest they choose; the Municipality, any 
more than the plaintiff, has no right to 
force uponthem the services of any parti- 
cular priest. In substance, therefore; if the 
plaintiff has put forward-an unsustainable 
claim for exclusive employment as cremation 
priest, the defendant Municipality has pur- 


gued an equally indefensible course in autho- ` 


rizing their licensee to force upon all persons, 
.who bring dead bodies for cremation, the 
- services of a particular officiating priest. It 
cannot be disputed that the -plaintiff as - well 
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as other Brahmins of her class, when in- 
vited by the people who bring corpses for - 
cremation, are entitled to officiate as crema- - 
tion priests at this burning ghat. The re- 
latives in charge of the crémation ceremonies 
may employ whatever priest they please, 
and pay him for his services at any rate 
that may be ‘agreed upon sanan, the 
parties. 

The result, therefore, is a that the appeal 
must be allowed, and the decrees of the- 
Courts below discharged. - The plaintiff will 
have a declaration that she is entitled to 

perform, through a Deputy, if necessary, 
the duties of cremation priest at the burn- 
ing ghat at Panihati; but she ~has not an 
exclusive right in this ‘respect. It will 
further be-declared that the defendant Muni- 
cipality and the licensee from’ them are ‘not 
entitled, by the grant of licenses unter section 
960-A of the Bengal Municipal Act, to 
compel any person to employ. a partioular 


cremation priest and they have no author- 


ity to levy any fee for this purpose. As both 
parties have put forward claima, which are 
not entirely sustainable, there will be no omnes 
as to costs i in any ofthe Courts. «= 
- Appeal itiwe 
i (a. 0.7 A. Led. 602) i 
' ALLAHABAD HIGH COURT. 
Frest Orvic APPRAL FROM ORDER No. 114 or 
1909. 
April 9, 1910. - 
i Present: —Mr. Justice Richards and 
Mr. Justice Tudball. 
NATHUMAL—APPELLANT 
| Versus 
Tas DISTRIOT JUDGE or DIN AN = 


RESPONDENT. 

Provincial Insolvency Act (17 of 1907), as. 15, 16, 
43 (2)—Imprisonment of insolvent—Hvidence to be 
taken after charge-—-Court finding fraud on the part of 
applicant but still declaring him snsolvent. 

The conviction of an insolvent under section 43 of 
Act OI of 1907, cannot be based mainly on the - 


” 


evidence given onbehalf of the creditors on the ` 


occasion of their opposing the application for adjudi- 
cation of insolvency. Evidence of the commission of 
an offence on some specific occasion must be taken 
de novo after a charge is framed. : 

Inthe matter of Rash Behari Roy, 17 C. 209, re- 
ferred to. oe 

-Obiter dictum. ` 

Where a Conrt finds that the applicant foran eae 
of adjudication of insolvency is frandulently con- 
oealing ddcuments, which would throw light on the 
state of assets, and is also fraudulently understating 
the amount of hie assets, it ought notto declare him 


insolvent, 


é 


_ under section 43, clause (ii). 


Yoi. VIJ 
“ NATHOMAL D. DISTIROT JUDGE OF BENARES. 
First appeal from an order of the District 

Judge of Benares. 

Mr. Lalit Mohin Banerji, for the Appellant. 

Mr. W. Wallach, (Government, Advocate), 
for the Respondent. 

Judgment.—Nathu 
here, applied under section 16 of Act 

IXI of 1907 for an order of adjudication 

of insolvency. The learned District 

Judge made the order applied for notwith- 

standing very strenuous objections on the part 

of the creditors. The learned Judge says in 
his spec uate of the lith of March, 

1909,- I,- therefore, hold’ that there 

were no sufficient .grounds for réfusing 

an order of adjudication.” 

proceeds as follows: “At the same time I 

must place here on record that it is clearly 

proved that the applicant is guilty of very 
bad faith.” He then proceeds to set forth the 
facts which show that the applicant was frau- 
dulently concealing documents, which ‘would 
throw light on the state of assets and was 
also fraudulently understating the amount 
of his assets. Woe wish to clearly express our 
opinion that the learned Judge holding the 


opinion he did was clearly wrong in granting 


the petition of Nathu Mal and declaring him 
insolvent. Section 15. of Ack IIL of 1907 
provides, amongst other things, that if 
the Court is of opinion for any sufficient 
reason that the order of adjudication should 
not be made, the Court should dismiss the 


‘petition. In our opinion the. facts, set forth in 


the order of the learned Judge to which we 
have justreferred, were ample grounds for 
dismissing the petition and that the petition 
under the circumstances ought to have been 
dismissed. After the order of adjudication, 
a Receiver was appointed and he reported to 
the learned Judge that the insolvent had not 
produced his books. Thisled to proceedings 
The learned 


Judge framed what we may oall four charges. 


‘In the order appealed from he deals with 


these charges and he sentenced the in- 
solvent to six weels’ simple imprisonment. 
This is the order appealed against. The 


main ground of appeal: argued here is that 


the sentence is based mainly on the evidence 
that was given on behalf of the creditors when 
they were opposing the application for adjudi- 
cation. The appellant contends that where 
‘the Judge framed char ges against him 


Mal, appellant: 


-The next sentence. 
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he ought to have taken the evidence on each of 
the charges de noro. Reliance is placed on a 
ruling Jn the mater of Rash Behari Roy 
(1), In that case it was held that the 


‘provisions of the 11 and 12 Vic. Chap., 


21, section 50 were in the nature of a penalty 
and that the insolvent could not be convicted 
unless he was shown by legal evidencé to have 
committed an offence on some specific occa- 
Rion, It is, no doubt, true that in the present 
case the evidence was taken in the presence 
of Nathu Mal and he had an opportunity of 
On the other 
hand, at that time there was uo charge against 
him of having committed any offence under 
section 48 of the Provincial Insolvency Act. 
It may well be that the cross-examination 
would have been different if Nathu Mal had 
known that the evidence was being recorded 
as the foundation for a sentence under section 
43. We think that Nathu Mal may well 
have been prejudiced. The learned Judge, 
as we have already pointed out, was prepared 
to make and actually did make an order of 
adjudication notwithstanding the evidence 
adduced by the creditors, and no action was 
taken by the learned Judge atthattime and it 


was not-nntil after the Receiver’s report that 


the present proceedings were instituted. Tt 
cannot be disputed that the order of imprison- 
ment is mainly based on the evidence that 
wis taken on the first occasion. The only 
question, which we have any doubt about, is 
whether or not we should send the case back 
for a decision de novo. While we quite agree 
with the remarks of the learned Judge that 
insolyents acting in a fraudulent manner and 
committing offence under section 43 should 
certainly be punished, we do not think under 
the circumstances that it would be in the 
interests of public justice that we should 
send the case back. Of course, our order will 
not affect. in any way the discretion of the 
Court below as to withholding the order of 
discharge. We accordingly allow the appeal, 


get ‘aside the order of the learned District 


Judge, dated the 2nd September, 1909. The 
applicant will bear his own costs. The bail 


order is discharged. 
Appeal allowed. ° 


(1) 17 0. 209. 
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(8. G. TAL J. 687.) 
ALLAHABAD HIGH COURT. 
Leiters Patent Apprat No, 122 or 1909. 
April 16, 1910. 
Present:-——Sir-John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
ISHAR DAT TIWARI—Derenvaxnt— 
APPELLANT 
CETSUus 


RAM HARAK TIWARI AND OTHERS— 
Pl AINTIFFS~—-R ESPONDENTS. 

Iandiord and tenant— Grove land—Right of tenant 
to sell trees—Wajib-ul-arz— Custom— Contract. 

The Wagib-ul-arz of a village contained the following 
provision—“If any tenant in the future plant bagh 
or dig a pond, it shall be done, after asking our 
(Zamindars’) consent. but he shall not get thereby any 
title to own the soil. But as regards sale of bagh or 
tree he indeed shall continue to have power”. A 
tenant who had planted a bagh sold certain trees and 
the Zamtndar, thereupon, sned for the recovery of the 
possession of those trees on the ground that no custom 
existed entitling tenants to sell the trees: Held, that 
whether or not the Wajib -l-arg recorded a custom or 
a contract aa the tenants were permitted by their 
Zamindars to plant baghs ‘or trees upon the express 
terms that the tenants should be at liberty to sell the 
bagh or trees so planted, the tenant had aright to 
gell the trees. 

Letters Patent Appeal from the following 
decision of Mr. Justice Karamat Husain, 
reversing a decree of the District Judge of 
Gorakhpur. 

Karamat Husain, J.—Dullam Bahelia sold a 
portion of a grove under a sale-deed dated 
the 4th of October, 1907. He was a tenant of 
the aforesaid grove and the plaintiffs, who are 
the zamindars of the village in which the 
grove is situate, brought a suit for the can- 
cellation of the sale-deed and for the posses- 
sion of the portion of. the grove sold. They in 
paragraph No. 4 of their plaint alleged that 


according to the general law in these pro-~ 


vinces they were the owners of the trees, and 
in-paragraph No. 6 they added that Dullam 
Bahelia died withoutissue in November 1907, 
and that they as zamindars were entitled to 
possession in proportion to their share. Among 
the pleas taken in defence were the follow- 
‘ing :—The first was that atcording to the 
village custom the tenants have power to 
transfer the groves and trees planted by them, 
and the second was that Musammait Dilmani, 
the mother of Dullam Bahelia, was alive and 
that the suit,therefore, was bad fornon-joinder 
of parties. The Court of first instanee came 
to the conclusion that the custom pleaded by 
the transferees was not established. Regard- 
ing the plea of non-joinder the Court of first 
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instance in its judgmentremarked :— Dullam 
has already sold the trees and thereis no’ 
subsisting right in the trees, the mother of 
Dullam cannot be said to have any right in 
the trees and she is not a necessary party.” 
That Court decreed the claim in part. Ishar 
Dat, under section 544 of the Code of Civil 
Procedure, appealed on behalf of- all the 
defendants. Thelower appellate Court reversed 
the decree of the Court of first instance cem- 
ing to the conclusion that the custom entithng 
tenants to sell their groves is established. 
Regarding the plea of non-joinder the lower 
appellate Court in its judgment remarks that 
it was abardoned by the appellant. On the 
question of custom, oral and documentary 
evidence was adduced on both sides. In res- 
pect of the oral evidencethe learned District 
Judge says, Asis usual in such cases, ihe 
oral evidence is immaterial.” For the existence 
of the custom pleaded by the defendants, the 
learned District Judge relies upon the 
wajib-ul-arz of 1862 which has been translat- 
ed by the learned District Judge in his 
judgment as follows:—In this village there 
are three baghs situated in our samtndart. 
And the produce thereof is enjoyed by us, and 


‘ there are eleven scattered mango trees plant- 


ed by the ryots. The produce of them is 
enjoyed by the tenants ard if any tenant in 
the future plant bagh or dig a pond, it shall 
be done after asking our consent but he shall. 
not get thereby any title to own the soil. But 
as regards sale of bagh or tree he indeed shall 
continue to have power. It shall not be so 
with a tank, &c., and when he (the tenant) 
shall leave the village, then we, the zemindars, 
will be owners of it.” The learned District 
Judge interprets the above clause of the 
wajib-uarz io be a record of custom. He 
remarks as follows :— It appears that up to 
the time when this wajzb-ul-arzg was drawn 
up, no bagh had been planted by the tenants 
but only eleven scattered mango trees. Still 
in this twaj+b-ul-arz no distinction is made 
between the rights appertaining to individual 
trees and to a cluster of trees, otherwise ‘a 
bagh.’ It appears, therefore, that a custom is 
recorded as having arisen whereby the tenants 
could transfer individual trees and this custom 
was held at the time of the framing of this 
wajtb-ul-arz to extend also to the case of a 
bagh. As the principle involved is the same 
whether tree or bagh be sold, I cannot find: 
that the treatment of the custom as covering 
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the case of a.bogh.can be said to be unwar- 
ranted merely because up to that time no 
bagh according to the wajtb-ul-arz had been 
planted by a tenant. JI, therefore, hold that 
this wajib-ul-arz must be held to record a 
custom enabling tenants to sell a bagh plant- 
ed by them.’ Besides the wajib-ul-arz of 
1262, two other documents were produced to 
establish the custom, a mortgage deed, dated 
the 25th of February, 1879, and a sale-deed, 
dated the 6th of July 1904. The plaintiffs, in 
order to show that no such custom did exist 
in the village, produced the following papers : 
A wajib-ul-are of 1840; Zamima khewat or & 
supplement of khewat for 1887. The question 
whether a custom is or is not, established isa 
question into which I can goin second appeal, 
see Ram Bilas v. Lall Bahadur (1). A careful 
consideration of all documents and evidence 
adduced by the parties leads me to the 
conclusion that the custom claimed by the 
defendants is not éstablished. There is no 
mention of-any such custom in the wagtb-ul- 
are of 184), nor is there any trace of it in 


the supplement of khewat, 1887. The wajib- 
ul-arz of 1862 does notin terms record any 


pre-existing custom. The samindars only 
allege what will happenin future if groves 
are planted by the tenants. With reference 
to the eleven scattered mango trees there is 
nothing in the twajrb-ul-ars to show that the 
tenants who planted: them can sell them.. The 
power of sale of the grove and the trees is 
confined to the groves which may be planted 
in future only. In theface of the two wajtb-ul- 
arzes.and the supplement of the khewat, the 
one isolated mort gage deed and the one isolated 
sale-deed are not, in my opinion, sufficient to 
establish a general custom. It is, however, 
argued by the learned Advocate for the re- 
spondents that his cient is in possession and 
that the plaintiffs, in order to succeed, must 
-establish a better title. Had the plea been 
taken in the firat Court or in the written 
statement, it would have been a very good 
‘plea. But with reference to the pleadings of 
the parties, I am unable to entertain this plea 
at this stage of the litigation which makes 
. the case a new one. 
appeal is decreed, the decree of the lower 
appellate Court is det aside, and that of the 
Court of first instance is restored with costs. 
Mr, Iswar Saran, forthe Appellant. 


Mr. Abdul Raoof, for the Respondents. 
(1) 30 A. 811; eto (1908) 12; 6 A. L. J. 456; 
4 M. L T. 169, 
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Judgment.—The guii, out of which 
this appeal bas arisen, was bevarat by the 
plaintiffs for recovery ‘of portion of a grove 


“which they alleged had been improperly sold 


by the tenants to the defendant-appellant, 
Ishar Dat. One of the tenants of the portion 
of the village in question, Dallam Bahelia, on 


the 4th of October, 1907, sold portion of a 
grove, in which he and the other co-tenants 


had planted. The samindars' claimed to have 
this deed of sale set aside and also for posses- 
sion of the portion of the grove which was 
sold. The defendant relies upon the wajib- 
ul-arz of the village prepared in the year 
1862, as establishing the right of Dallam 
Bahelia, to sell his share of the grove in 
question, it having been planted by him and 
the co-tenants. 

The Court of first instance decreed the 
plaintiffs’ claim to the extent of the plaintiffs’ 
share in the village. On appeal the lower 
appellate Court reversed the decree and dismiss- 
ed the plaintiffs’ suit. A second appeal was” 
preferred to this Court and the learned Judge, 
before whom it came for disposal, reversed 
the decision of the Court below and restored 
the decree of the Court of first instance. 

The provision of the wajib-ul-arz of 1862, 
which was relied upon by the defendant-appel- 


: lant is set ont in the judgment of the learned 


Judge ofthis Court.. According to it there 
were at the date of the wajtb-ul-ars three 
baghs inthe village, the produce whereof was 
enjoyed by the zamindars, the planters. There 
were also eleven scattered mango trees planted 
by the ryots. The rights of the parties are 
then stated in these terms: “The produce of 
them (1. o., the mango trees) is enjoyed by the 
tenants, and if any tenant in the future plant 
a bagh or dig a pond, it shall be done after 
asking our consent; but he shall not get 
thereby any title to own the soil. Butas 
regards the sale of bagh or tree he indeed 
shall continue to have power (#.¢., power to 
dispose of it).” The learned Judge of this 
Court was of opinion that the evidence did not 
establish a mghton the part of tenants, by 
custom, to sell the baghs or trees which they 
themselves planted. It seems to us hat 
whether or not the wajth-ul-arz of 1862 
records a custom or a contract, if the tenants 
were permitted by their zamindars to plant 
baghs or trees upon the express terms thatthe 
tenants should be at liberty to sell the baghs 
or trees so planted, it is immaterial whether 


the record is one of custom or of contract. 
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It is admitted that the baghe in question were 
planted by the tenants and amongst- others 
by Dallam Babelia, and in view of tbis we 
think that the lower appellate Court was 
right in dismissing the plaintiffs’ claim.’ So 


long as the trees or baghs which have been 
-gold are in existence, it is clear that the 


zamindars have no right to exclude the -de- 
fendant-appellant or other owners of> the 
baghs planted by them from enjoyment there- 
of . For these reasons we think that the view 
taken by the learned Judge of this Court is 
erroneous. Weallow.the appeal, set aside 
the decree passed by him and restore the 
decree of the lower appellate Court with costs 


in all Courts. ’ l 
: Appeal allowed. 





CALCUTTA HIGH COURT. 
Cerina RULB No. 593 or 1910. 
June 9, 1910. 
Present:—Mr. Justice Harington and 
Mr. Justice Tennon. - ` 
BHAIRAB OHANDRA KOLAY— 
PETITIONER 
versts | 
“CORPORATION or CALCUTTA— 
i OPPOSITE PARTY. 
Misjoinder—Orimina}, triai—Persons guilty of se- 
parate oyences— Calcutta Municipal Act (IL of 1899 
B. O), 88. 444, čl. (2), 574-—Joint conviction and jot 


penalty, whether legal. i : 
A house having been found io be unfit for 


human’ habitation, an order was issued prohibiting ` 


persons from using the same. -The owner and the 
occupier were jointly convicted for disobedience to 
that order, and jointly sentenced: 

Held, thot, in each of the two accused, the 
act of disobedience was a separate offence, and the 

ing. 0f joint conviction and joint penalty on 

them was Ulegal.. ' ; 

A re-trial was ordered. 

Rule against the order of the 
Magistrate of Calcutta, dated’ March 8, 1910, 


convicting the petitioner under sections 444 


(2) and 574 of Act III (B.C.) of 1899 and. 
. gentencing him to pay a fine of Rs. 50 jointly 


with one Jyotish Nandan Kolay. 
Babu Jnanendra Nath Sarkar, forthe Peti- 


tioner, | 
Babu Dabendra Chandra Mallik, for the Op- 


‘positg Party. « 


Judgment.—This is a Rule calling ` 


upon the Municipal Magistrate and on the 
Chairman of.the Corporation to show canse 
why thg conviction and sentences passed on 
the accused should not beset aside on 
the ground that the joint penalty pass- 


nas 
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ed on, the two accused on the 8th March 
last -is illegal and on certain other ground 
which, is unnecessary for us now to deal 
with. m 3 a 

What happened in this. There was a house 
which, under section 444 of the Calontta Muni- 
cipal Act, had been found to be unfit for 
human habitation. An order was’ issued 
prohibiting persons from using the same 
or suffering it to be used for the purpose 
of human habitation. Of the two accused 
one is the owner and the other ‘was ap- 
parently occupying the building with him. 
These two persons- have been convicted, - 
under. section 444, cluuse 2, read with sec- 
tion 574, for disobedience to the order of -~ 
the Magistrate made under section 444, - 
clause 2. In each of these two-persons, 
the act of disodedience was a separate 
offence. In our view the passing of the 
joint conviction and joint penalty on the 
two persons each of whom committed an 
offence is not: warranted by any provisions 
of law... oe ` 

We have perused the explanation of the 
Magistrate and we have heard the learned 
Vakil who shows cause against the Rule. 
Neither the learned Vakil nor the Magistrate 
are able to support the sentences by any pro- 
visions of law. 

The result is we must make the Rule 
absolute on the ground that the passing 
of the joint peralty on the accused 
who are. guilty of separate offences is illegal. 
We, therefore, set aside the conviction and 
sentence passed or the accused and direct 
thatthe case bere-tried. The fines, if paid, | 
must be refunded. ; 
an Rule made absolute. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 99 or 1910. 
June, 4, 1910. 
' Present:—Mr. Justice Tudball. 
In re WAHID ALI— APPLICANT 
2 tEFSUS = 
EMPEROR—Opprosire Party. 
Criminal Procedure Code (Act F of 1895); ss. 107, 110 ` 
117, 118, 526—Zransfer 0f case from one District to 
another—Knds of Justice—High Court's power. 
Proceedings, under section 107, Criminal Procedure. 
Oode, were instituted against the petitioner on the 
information of the District Magistrate who was more 
or less convinced of the accused’s guilt, and who was 
taking keen personal interest in the matters: 
Held, that the case was a fit one for transfer 
to another district. In the matter of the petition of 


. Amar Singh, 16 A. 9, not followed. 
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Section 526 of the Code dhane empowers : the 
High Court to transfer a case under section 107, 
Criminal Procedure Oode, once ithas been properly 
ingtituted, to any other Criminal Oourt of equal or 
superior jurisdiction (and which otherwise would 
have no jorisdiotion), and the order of the High Court 
will give jurisdiction to the Conrt to which’ the 
. cage is transferred to make an’ enquiry under sec- 
tion 117 and to pass an order under section 118. 
The powers given to ‘the High Court under section 
§26-are not limited by the provisions of section 107 
or 110 of the Code. 


Application of Revision t by Wahid Ali. 
Mr. G. W. Dillon; for the Applicant. —, 
The Government Advocate, for the Crown. 


d udgment.—Thisis anapplication for. 


transfer of certain proceedings, pending in the 
Court of the District Magistrateof Fatehpur 
against the applicant, under section 107, of 
the Criminal Procedure Codé, to some other 
competent Court outside the Fatehpur dis- - 


“trict for trial. Certain facta have been alleged . 


in the affidavit filed with the application. To 
that affidavit there is.a reply by the District 
Magistrate himself. It ig quite clear to me 
after reading this reply that the case is one 
which for the ends of justice should be trans- 
ferred to aome other Court for disposal. The 
District Magistrate’s letter shows that he has 


“which have led up to the present case, : and 
that he has even taken part in theenquiry and 
has himself ow his own information institut- 


ed the, present proceedings and is more or less- 


convinced of the applicant’s guilt. 

“This is quite sufficient to arouse in the 
mind.of the applicant a reasonable apprehen- ~ 
gion that he may not receive that impartial’. 
inquiry to which he-is under the law entitled. 
There can beno doubt whatsoever that the’ 
District Magistrate’is moved by the very best 
of intentions and.desires to maintain the- 


- peace of his-district and to see that wrong- 


doers are punished. 


The case- has apparently aroused very 


great interest and commotion locally, and it 
is, in my opinion, expedient that it should be 
- tried in an atmosphere which, is free from 
all those local ‘influences ‘which must 
exist in Fatehpur itself. It has been urged 


that the case is one-of such a nature that 


it cannot be transferred to any other Court 
outside the district of Fatehpur. My atten- 


tion has been called to the ruling, In the- 
matter -of the petition of- Amar Singh (1).- 


That was a casein which Mr, Justice Burkitt 
(1) 16 A. 9, l 
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held that proceedings under section 110 of 
the Criminal Procedure Code cannot be 
transferred to any Court outside the district 
within which such proceedings had been origi- 
nally instituted. With dae respect to the 
learned Judge who decided that case, I find 
myself unable to accept the reasoning of his 
judgment. I fail to see anything in section 


--117 or section 118, Criminal Procedure Code, 
which prevents a Magistrate, 


to whose 
Court proceedings have been transferred by 
Criminal 
~ Procedure Code, from coming toa decision as 
to whether or not the person in respect of whom 
the inquiry ia made should execute a bond. 
No doubt a Magistrate cannot take action 


“under section 110 unless the person against 


- whom the action is taken is one within thelocal 
limits of his jurisdiction. But once: action 
has been taken, the enquiry and the final 


order are made under the powers granted 


under section 117 and section 118 of the Code. 
Section 626,of the Code clearly enables this 
Court to transfer a Criminal case of this des- 
cription, once it has been properly instituted 


- -to .any other, Oriminal Coart of equal or 


superior jurisdicti d 
taken a keen personal interest in the matters ` ” J iction (and which otherwise 


would have no jurisdiction )-and the order of 
this Court will give jurisdiction to the Court, 

to which the case has been so transferred, to 
make an inquiry under section 117 and to 
pass an order under section 118. -I do not 
think that the powers of transfer given to 
this Court by section 523 are in any way 
-limited by the terms of section 110 or section 
+107 of the Code. In my opinion theends of 
. justice demand that this case be transferred 
.to another district. I, therefore, transfer it 
to the Court of the Distiiat Magistrate of 
Allahabad with power to try the case himself 
or to -transfer it to some other firsb class 
Magistrate of the Allahabad district who 
may becompetent to try it. At the same 


_ time the applicant will execute a bond with 


two sureties for the amount of Rs. 500 that 


he will, if bound over to keep the peace, pay 


the costs of the prosecution. 
Petition allowed. 
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ALLAHABAD HIGH COURT: 
Criminat Revision No. 205 op 1910, 
May 13, 1910. i 
` Present:—Mr. Justice Richards. 
BACHCHA PARAGWAL AND ANOTHER 
—-APPLICANTS 
LETSELS 
EMPEROR— Opposite Parry. 
Penal Code(Act XLV of 1860), s. 499—Defamation— 
Calling a Parsntia Kaisth “Kori Ohamar”. 
The accused referred to the complainant, who was 
n Parsutia Katsth,as a‘ Kors Chama’ with the result 
that none of the prieats attended the religious cero- 
mony which had to be performed at the complam- 
ant’s house: 
Held, that the accused were guilty of an offence 
under section 499 of the ‘Indian Penal Codo 


Application for revision of Bachą 
Paragwal. < 
Mr. Babam Ohander Mukerji, for the 
Applicants. 

Mr. Durga Oharan Baneryz, for the 
Complainants. 


Judgment.—Bachchm Paragwal and 
Wadan Paragwal have been convicted under 
section 500, Indian Penal Code, and fined 
Rs. 150 euch. The complainant was one 
Sundar Lal. It appears that Sandar Lal 
had sent ont an intimation that there would 


be a festival in which banner would be con- 


secrated and Brahmins would be fed. On 
previous occasions Bachcha had been present 
and had received certain offerings from 
Sandar Lal. On the present occasion, as 
both the lower Courts find, the applicant 
Bachcha asked if he was to act as theretofore 
and receive the offerings. Sandar Lal 
informed him that he had been-advised to 
obtain the services of a more senior man and 
that Lachman Paragwalwas to act. There- 
for the applicants referred to Sander Lal as 
a “Kori Chamar”. The result was that no 
Paragwal, not even Lachman, attended. There 
can be no doubt that the Courts below were 
of opinion that the remarks which were 
made were made in consequence of the anger 


and annoyance caused by the employment of’ 


Lachman instead of Bachcha. In other 
words, the words would never have 
been uttered had Sunder Lal remained 
satisfied with the offices of. Bachcha. The 


Courts below were clearly of opinion that. 


the applicants intended to make little 
of and degrade Sundar Lal in his repu- 
tation. Ias said that there is no'such caste as 
Parsutia Kaisth and that in reality Sundar 
Lal is only what the applicants said he was, 
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namely, a Kori Chamar. Sundar Lal in his, 


evidence says that there are abont 250 
families who are known as Parsntia Kaisths. 
However this may be, I think I am bound to 
assume that the real intention of -the appli- 
cants was to make little of Sundar Lal.’ This 
clearly amounts toan offence under section 499, 
Indian Penal Code, unless the facts bring 
it under some one or pther of the exceptions 
to that section. It is said that it comes 


' under exceptions 9 and 10. Both of these ex- 


ceptions require that the imputation should be 
made in good faith and either for the protec- 
tion or good of the person making it or of 
some other person. Good faith is negatived 
by the findings of the Court below. Under 
these circumstances, I do not think that there 
18 any justification for interfering with the 
decision of the Court below. Accordingly 
I dismiss the application. 
Application dismissed. 





MADRAS HIGH COURT. 
Seconp Orvin APPrAL No. 1704 or 1908. 
April 29, 1910. 
Present:—Sir. Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
MUKTI GOPALUDU AND ANOTHER ` 

` —— APPELLANTS 
versus, 
© Ort Sot Sox KRISHNA CHANDRA 
GAJAPATI NARYANA DEO 
MAHARAJAHLINGAM, MINOR, BY HIS 
GUARDIAN, THE COLLECTOR OF GUNJAM aT | 


CHaTRAPOH AND OTHERS—RESPONDENTS. 

Plawnt—Defectsve  averments—Amendment to be 
allowed — Burt for declaration—Non-averment of owner- 
ship— Dismissal of siut—Illegality. 

Where the plaintiff, in a surt for declaration of right 
in respect of-a tank, stated in the plaint that he had been 
in enjoyment, that he made repairs and took the fish 
from the tank, but omitted to make any averment 
as to hisownership, and the Court in consequence 
dismissed the suit: i 

Heid, that the order of dismissal was illegal and 
that the plaintiff should have been allowed to amond 
the plaint to make his meaning clear. 

Second appeal against the decree of the 
District Judge of Ganjam, in A. S, No. 492 of 
1907, presented against the decree of the 
District Munsif of Chicacole, in O. S. No. 


589 of 1906. l 
Judgment. —The plaintiff sued for a 

declaration of right in respectof a tank and 

an injunction against he defendants. Both 


J 
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the Courts below have dismissed the suit on 
the ground that there is no averment in the 


plaint of ownership. We think this is a` 


narrow construction. The plaintiff states that 
he and certain others have been in enjoyment, 
thatthey have maderepairs, and thatthey have 
taken the fish. He also madea statement on 
the 20th August 1907 that he and his consins 
had the Aug’ and none else. All that can be 
said at the highest is that the plaint is some- 
what ambiguous. Anamendment might have 
been asked for to make the plaintiff’s mean- 
ing clear; the suitshould not have been dis- 
missed. As regardsthe other persons men- 
tioned, who have nob been joined, their ab- 
sence is not fatal to the suit. It may be 
more convenient to make them parties. 

We set aside the decrees of Courts below 
and remand the suit to the Munsif for dis- 
posal according to law. The costs- hitherto 
incurred will’ be provided for i in the revised 


decree. 
Case remanded. 


pd 


(s. c. 37 C. 358.) 
CALCUTTA HIGH COURT. 
ORIGINAL Ccvie Suir No. 97 or 1909. 
February 11, 1910. 
Present:—Mr. Justice Fletcher. 
DsROZARLO —Pratntise 


Versus 
GULAB CHAND ANUNDJEE— 
DEFENDANT. 


Malicious prosecution-——-Complaint--Polize enquuy 
—No issue of process-—No cause of astiow 

In a saib for malicious prosecution, the plamt 
alleged that tho defendant laid a complaint 
against the plaintiff before a Magistrate, who sent the 


case to the Police for enquiry and report, that the. 


defendant wrote to the Police stating that he did not 
want to proceed with the churgs which was thoreupon 
dropped: 


Held, that the plaint disclosad no cause of action, 
as the Magistrate never issued nay process and the 
plaintiff was nob prosecuted af all. 

Yates v. The Qen, L.R 14Q B D. 643, at p 88L; 
54 L. J. Q. B. 258; 52 L. T. 805, 33 W. R, 482; 49 J. P. 
436, followed, 

Clarke v, Postan, 60, and P. 423 and Almedbhai y 
Fiamjre, 28 B, 226, not followed. 

Thorpe y. Priestnall, (1897) 1 Q B. 169, 66 L. J Q 
B 249; 45 W. R 223; 69 J P. 821, Poferred to. 


Messrs N. Chatterjee and A. -K. Ghose. 
for the Plaintiff, 

Mossrs. A. N.” Ohaudhusi and Szrear, 
for the Defendant. - 
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Judgment.—This is 
malicious prosecution. 

The plaintiff alleges in the plaint that on 
16th June 1949, the defendant falsely, malı- 
ciously and without any reasonable and pro- 
per cause, laid complaint under section 380 of 
the Indian Penal Code against the plaintiff 
before the Chief Presidency Magistrate, and 
also asked for a search warrant against her 

The 7th paragraph of the plaint alleges that 
the Magistrate sent the case to the Police 
fo? enquiry and report, but the defendant 
thereafter wrote to the Police Inspector stat- 
ing that he did not want to proceed with the 
case or the house of the plaintiff to be 
searched. Paragraph 10 of the plaint alleges 
that a fresh complaint was made against the 
plaintiff through one Bissonath Dabay, bat 
the said complaint was also dismissed. 

The point argued is whether, on these 
allegations, a suit for malicious prosecation 
can lie. Mr. Chatterjee admits that the 


a suit for 


` evidence is nob enough to carry the case 


higher, but says that the plaintiff can on 
these allegations maintain the euit for damages 
for malicious prosecution. 

The case on which Mr. Chatterjee relies js 
the decision of Chandavarkar and Jacob, JJ. 
in Ahmedbhat v. Framji Eduljt (1), and there 
is no doubt thatin that case the learned Judge 


did say thata prosecution commences when a 


complaint is made, and it is enough if the 
charge is made tothe Magistrate. This state- 
ment is made on the authority of a statement 
taken from Addison on Torts, 8th edition, page 
249. The case referred to in Addison is 
Olarke v. Postun (2), which has been con- 
sidered by Lord Justice Cotton in the case of 
Yates v. The Queen (3). 

The case of Olarke v. Postan (2) was a 
mere dictum of the Judge at Nisi Prius, and 
the case of Yates v. The Queen (3) is a con- 
sidered judgment of the Court of Appeal, 

My opinion is that the decision of Lord 
Esher and Lord Justice Cottonin Yates v. The 
Queen (3) is to be preferred on this point to 
the ruling in Olarke v. Postan (2). 

Looking to the provisions of the Criminal 
Procedure Oode, it is obvious that process 
never issued at all. Section 200 is the first 
section in Chapter XVI. Section 200 says 


(1) 28 B. 226 i a 
(2) (1834) 6 Car, and P, 423. 
(3) L. R. 14 QB. D. 648, ab p 661; 64 I. 


J. Q B. 
268, 52 L. T. 305; 38 W. R. 482; 49 J. P. 436, 
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what sbould be done ona complaint. In 
section 202 the marginal note 18 postpone- 
ment of issue of process, and states what is 
_ to be done in a case when the Magistrate, 
instead of issuing process, sentthe matter 
io the Police to enquire and report. Then 
comes Chapter XVII, and the first section of 
which has the marginal note “Issue of 
Process,” and the Chapter is headed The 
Commencement of Proceedings.” 

In this case the Magistrate never issued 
process. The plaintiff was not prosecuted, 
The only step taken was that the matter 
was cent to the Police for enquiry and report. 

I think- that the case of Ahmedbhat v. 
Framjee Edulji (1); which relies on the 
statement in Addison on Torts, that the 
prosecution commences from the date of 
complaint, is sufficiently explained by the 
case of Thorpe v. Priesinall (4). This case 
shows that once summons 18 issued the com- 
mencement of prosecution relates back to the 
laying of the information or making of the 
complaint. It is to be noticed that the learn- 
ed Judges in the Bombay High Court did 
not refer to the case of Yates v. The Queen 
(3), nor was such case cited to them in the 
course of the argument. 

In these circumstances, I prefer to follow 
the decision of Yates v. The Queen (3) rather 
{han the decision of Afmedbhat v. Fram 
Edulji (1). I bold, tberefore, that the 
plaint discloses no cause of action, and the 
suit must, therefore, be dismissed with costs 
on scale No. 2, 

Surt dismissed. 

Attorney for the Plaintiff: M. N. Ganguly. 

Attorney for the Defendant. Mantel § 


Agarwalla. 
(4) (1897) 1 Q. B. 150; 66 L. J. Q. B. 248; 45 W. R. 
323; 60 J. P. 821. 
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(s. «7 A. L. J. 585 ) 
ALLAHABAD HIGH COURT. 
First Civin Appear No. 57 or 1908. 
‘ April 5, 1910. 

Present:—Sir John Stanley, XT., Chief 
Justice, and Mr. Justice Banerji. 
GIRRAJ SINGH AND OTHER8S—-PLAINTIFFS -- 
APFELLANTS 
Cersus 
RAGHUBANS EKUAR AND OTHERS—- 
DEFENDANTS—~RESHONDRKTS. 

Limitation Act (XV of 1877), Sch IT, art, 61—Com- 
promise deeree— Defendants te pay certain tncunbrances 
within a certain time— Defendants’ failure to pay— 
Plaintiffs paying the money~—Cause of action—AdAloney 
raid for defendants’ use. 

Under the ierms of a compromise decree a vil- 
lage was given to the plaintiffs The compromise 
provided that all the imcumbrances, affecting the 
village, should be paid off by the defendants on or 
before a certain date. On defendants’ failure to pay, 
-the plaintifs paid off the incumbrances and sued for 
the recovery of the money from tho defendants: 
Held, that the anit was governed by article 61 of the 
Second Schedule of the Limitation Act and the time 


‘ began to run from tho date when the money was 


‘paid by plaintiffs. 

First appeal from the decree of the Offciat- 
ing Subordinate Judge of Aligarh. 

Tbe Hon’ble Mr. Sundar Lal (with him 
the Hon’ble Mr. Motilal Nehru and Mr. 
Mohan Lal Nehru), for the Appellants. ` 


Mr. Gulzari Lal (with him Messrs. TV. 
Wallach and Braj Narain Gurtu), for the 
Respondents, 


Judgment.—Under the terms of 
the compromise in the pleadings mentioned, 
the village of Ladana fell to the lot of the 
plaintiffs. It was provided by the ccmpro- 
mise that all incumbiances, affecting this 
village, should be paid by the defendants, 
onor before the 3lst of January, 1903. The 
defendants failed to pay off an incumbrance 
and thereupon the plaintiffs, on the 29th of 
June, 1904, paid the amount due on foot of 
that incumbrance and go saved the property 
from sale. They then brought the suit, out 
of which this appeal has arisen, on the 15th 
of June, 1907, which is within three years 
fromthe date when the payment was made 
by them. The Court below dismissed the suit 
on the ground thatit is barred by limitation. 
The learned Officiating Subordinate Judge 
in bis judgment states that the date of de- 


` fault by the defendants was the 31st of Janu- 


ary, 1903, and that-the plaintiffs were entitl- 
ed to demand the money from the party 
indebted on the Ist of February, 1908, and 
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their cause of action accrued on that date. 
We do not agree with the learned Judge in 
this view of the law. The suit isa suit for 
money paid for the defendants, within article 
61 of Schedule II of the Limitation Act of 
1877. They had, thereforé, three years with- 
in which to bring a suit from the date when 
the money was paid by them, that is, within 
three years from the 29th of June, 1904. As 
the plaintiffs’ suit has been dismissed on a 
` preliminary point, and we have overruled the 
Court below upon this point, we allow the ap- 


peal, set aside the decree ofthe Court below and.. 


remand the suit under Order ALI, Rule 23, 
of the Code of Civil Procedure, with directions 
that it be re-admitted on the file of pending 
suits, in its original number, and be disposed 
of according'to law. The appellants will have 


the costs of this appeal- All other costs will” 
The costs in this Court will. 


abide the event. 
include fees on the higher scale. 
Appeal decreed; Oatuse remanded. 





(s.c. 85. L R. 228) 
SIND JUDICIAL COMMISSIONER'S 
© COURT. 
CRIMINAL Rsyisiox No. 126 or 1909. 
` November 25, 1909. 
Presenl:—Mr. Hayward, J. C., and 
` Mr. Leggatt, A. J. C. 
HABIBULLAH— APPLICANT 
CEOrEuUES 


SUMAR walad USM AN— RESPONDENT. 

Workman's Breach of Contract Act (XIH of 1859)}— 
Work performed through the agency of otherse—Ju is- 
diction of Magistrate. ‘ 

In order to give jurisdiction toa Magistrate, thore 
are only two conditions required by the Act (XILI of 
1859) namely, an advance of money and wilful failure 
to perform the work. If these conditions are fulfilled, 
the Magistrate is bound.either to order the re-pay ment 
of tho advance or so much of it as remains due or to 
order the work to be performed. aa 

The fact that the work has beon completed by the 
complainant through the agency of the others docs not 
doprive the Court of its jurisdiction. : 

The only effect of the, work having been performed 
by the agenoy of otherd is to leave open only the ono 
ultornative of recovering the advance or so much as 
is still due, because the work cannot be ordered to be 

: done over again and the law willnot compel the per- 
formance of the impossible. 

In the matter of Anoosurt Sanyaa, 28 M.37; 2 Cr. 
L. J. 149 (F. B.), dissented from. 


t 


Application for révision against the order . 


passed by the Resident Magistrate Larkana 
(Mr. Rhishindas Jhamrai). < 


Mr. Wadhumal Oodharam, for the Applicant. 


Judgment.—tTheapplicant complains ` 


LA 
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ed against the opponent under section 1 of 
Act XIII of 1859 for breach of contract to 


‘perform certain work after receipt of an ` 


advance. The Magistrate found that the 
work had already been performed through 
the agency of others and, therefore, held he 
had no jurisdiction to order re-payment of the 
advance under section 2 of the Act upon the 
authority of the ruling of the Sadar Court No, 
9 for October 1902 based on aruling of the 
Madras High Court. 

Mr. Wadhumal on behalf of the applicant 
points out that that ruling was overruled by 
the ruling of the Sadar Court No. 53 of Octo- 
ber to December 1904 though the Madras 
High Coart has since followed their original 
ruling in the case of Jn the matter of Anusoori 
Sanyasi (1). Mr. Wadbumal now asks us to 
adhere to the ruling of the Sadar Court No. 
53 of October to December 1934. 

It appears to us that there are only two con- 
ditions required by the Act, namely, an ad- 
vance of money and wilful failure to perform 
the work. If these conditions are fulfilled the 
Magistrate is bound either to order the re- 


| payment of the advance or so much of it as re- 


mains due or to order the work to be perform- 
ed. There is no mention whatever in either 
sections 1 or 2of the Act of the further condi- 
tion sought to be imposed by the Madras High 
Court, namely, that the work shall not have 
been completed ab all even by the agency of 
others. Nor do we see any justification either 
in ‘the preamble or substantive provisions 
of the Act for reading such a condition into 
the sections. The only effect of the work 
having been performed by the agency of 
others is to- leave open only the one 
alternative of recovering the advance or 
so much as is still due, because the work 
cannot be ordered to be done over again 
and the law will not compel the performance 
of the impossible. We are unable, therefore, 
with wll deference to follow the decision of 
the Madras High Court and feel bound 
to adhere to the ruling of the Sind 
Sadar Court No. 53 for October to December 
1904. ‘ 

- We, therefore, reverse the decision of the 
Magistrate and direct him to proceed to 
detérmine and award the amount of the 
advance still due according to law. e 


: - Order reversed. 
(1) 28 M. 87; 2 Or. Ti. J. 140. 


~ 
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IMPERATOR 0. BARADI. 
(s. c. 3 8. L. B. 224.) - 
SIND JUDICIAL COMMISSIONER'S 
p COURT. ' - 
CBIMINAL APPEAL No. 76 or 1909. 
November 25, 1909. ` 
Present: —Mr. Knight, J. O., and 
Mr. Crouch, A. J. C. 
IMPERATOR—APPELLANT 
Cersus : 
BARADI AND OTHER3—RESPONDENTS. 
Criminal Procedure Oode (Act V of 1898), s. 30— 
Tal includes conmviction—Separable offences not dis- 
tinct offences-—Penal Code (Act XLV ,of 1860), s. 71— 
Assessment of punishment. ; 
There is nothing improper in the accused being 
charged with and iried at one trial for the two offences 
under sections 147 and 332/149, and the illustrations 
to section 235, Oriminal Procedure Oode, show that 
' trial includes conviction. | 
An offence under sections 882/149 necessarily in- 
cludes the offence of noting, it differs from it in that 
the violence used is of a specially serious kind, and it 
is impossible to punish for the whole former offence 
“without punishing also for the offence of riotimg 


which forms a part of it. 4 
Since the Code of 1898 came into force separable 


offences, which come within the provisions of section ` 


71, Indian Penal Code, cannot be treated as distinct 
offences within the meaning of section 85, Criminal 
Procedure Code. There is, therefore, no longer, even 
apparently, an authority for awarding separate sen- 
tences. Itis the intention of the Jegislature that a 
Court in awarding punishment under the provisions 
of seotion 71, Indian Penal Code, should pass one sen- 
tence for either of the offences in question and not 
a separate one for each offence. 

Queen-Empress v. Bana Punga, 17 B. 260, followed. 

Where the lower Oourt has concluded separate 
sentences for each offence, but the aggregate pumish- 
ment awarded does not exceed the punishment pro- 
vided by law for the major offenco, .it is merely an 
irregularity, and does not call for interference by the 
High Court when no failure of justice Has been 
occasioned. A KEN 

Appeal against the decision of the Judicial 
Commissioner of Sind (Mr. A. Lucas.) 

Mr. E. Raymond, for the Appellant. 

Mr. Lalchand Ohuharmal, for the Orown. 


Judgment.—This is an appeal against 


‘“the illegality of the sentence” passed on 


appellants by the learned Judicial Commis- 
sioner after a trial by jury. 
The grounds of appeal are:-— 


1. That. the separate sentences passed 
nnder section 147 and under sections 332 and 
149 are illegal. 


9, That the additional separate sentence 
passed on appellants Nos. 4 and 5 under sec- 
tion 382, Indian Penal Code, is illegal. ii 

3. That there was a misdirection inasmuch 
as the learned Judge failed to draw the atten- 
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tion of the Jury tothe common object of the 
unlawful assembly. _ 

With regard to “tha second ground of 
appeal, there was no charge under section 
352; the conviction, therefore, is bad and must 
be set aside. 

As to the alleged misdirection, there is no 
dispute that there was a riot. Nor is’ 
there any reasonable doubt that all appellants — 
were guilty of riot; their presence in the 
assembly is admitted. The grievous hurt 
caused to the policeman, Kansin, was in’ 
our opinion, clearly an offence committed 


‘in prosecution of the common object, and, 


therefore, even- if there was misdirection, 
it could notin fact have occasioned ẹ mis- 
carriage of justice; we should, accordingly, be 
debarred by section 537, Criminal Procedure 
Code, from entertaining it as a ground for 
altering the sentence. But we are of opi-. 
nion that the jury had it quite adequately 
brought to their attention that the existence 
of a common object was an essential ingredi- 
ent in the offence of rioting. 

There is no doubt that the accused were 
properly charged with and tried, at one trial 
for the two offences under sections 147 and 
332-149, and the illustrations to sections 235, 
Criminal Procedure Code, show that trial 
includes conviction. 

An offence under sections 332-149 neces- 
sarily includes the offence of rioting; it differs 
from it in that the violence used is of a speci- 
ally serious kind; and it is impossible to 


‘punish for the whole former offence without 
‘punishing also for the offence of rioting which 


forms a part of it. We cannot presume 
an inherent power in the Court to punish” 
for the same offence twice over, nor can we 
assume, from the terms of the last para- ` 
graph ofsection 71, Indian Penal Code, thatthe 
legislatureintended to give the Court power to 
punish for one offence twice over provided 
that the aggregate punishment do not exceed 
that which could be legally giyen for the most 
aggregated form of the major offence. In 
assessing the punishment, the Court may 


-be justified in assessing firat for the offence, 


of rioting, and then for such part of the 
violence used in the major offence As” was not 
included in the violence which formed an 
ingredient of rioting. But such process is 
both difficult and unnecessary, and is one, 
likely to lead to confusion by which the ac- 
cused would not improbably be prejudiced._ 


~ 
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Unless, therefore, there be clear authority 
for awarding two sentences, they are prima 
facie improper. , 
tended that there are decided cases holding 
two sentences to be legal and proper, and it is 
necessary to consider them. 

_ In Ntlmony Poddar vw. Queen-Empress (1), 
‘the appellants had been sentenced to 3 years’ 
rigorous imprisonment (the full term) under 
section 148 and to one, year’s rigorous 
imprisonment under sections 324 and 149.’ 
It was held that the infliction of two punish- 
ments was illegal. As the punishment given 
was in excess of that which could be given 
for either offence, it was clear that the pro- 
visions of section 71, Indian Penal Code, had 
been contravened. 


j 


In Queen- Empress v. Wasir Jan (2), it was 


held that where more than one offence is 
proved in respect of which the accused has 


been charged and tried, a conviction for >. 


each such offence must follow and, subject to 
the provisions of section 71, a separate sen- 
tence must be passed in respect of each such 
conviction. The judgment made no distinc- 
tion between distinct offences under section 
85, Criminal Procedure Code, and separable 
offences under section 71, Indian Penal Code, 
and the decision was based on the terms of 
section 35, Criminal Procedure Code, which 
is referred to as providing “that separate 
sentences may be passed in cases of convic- 
tion of several offences at the same trial.” 
(p. 62). 

The case of Queen-H'mpress v. Bana ‘Punja 
(3), also treats the offences of rioting 
and hurt (through the operation of -section 
149) as “distinct” offences, and it, was held 
that it was not illegal to pass two sentences. 
_ But the explanation added to section 35, 

Criminal Procedure Code, by Act V of 1898, 
renders the above decisions practically obso- 
lete. Since the Code of 1898 came into force, 
separable offences which come within the pro- 
visions of section 71, Indian Penal Code, can- 
not be treated as distinct offences within the 
meaning of section 35, Criminal Procedure 
Code. There is, therefore, no longer even ap- 
parently an authority for awarding separate 
sentences, and we fully agree with the opinion 
expressed by the Full Bench in Queen- Empress 


v. Malu (4) that it isthe intention of the 
(1) 16 0. 442. 

(2) 10 A. 58. 

(3) 17 B. 260. 

(4) 28 B. 708, 
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It has, however, been con-~ 


t - 


881 


legislature that a Court in awarding punish- 
ment under the provisions of section 71, 
Indian Penal Code, should pass one sentence 
for either of the offences in question and not 
a separate one for each offence. 

But, as the aggregate punishment awarded 
to appellants does not exceed the punishment 
provided by law for the major offence or 
what we consider should have been awarded 
for such offence, the irregularity has in fact 
occasioned no failure of justice and does not 
call for interference by this Court. 

We set aside the separate sentences passed 
on appellants Nos. 4 and 5 under section 352, 
Indian Penal Code. We refuse to interfere 
otherwise with the sentences. j 

Separate sentences set aside. 


| (s. c. 8S. L. R, 228.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
FULL BENCH. 

Seconp Civiu ArrraL No. 23 or 1908. 
November 26, 1909.. 
Present:—Mr. Knight, J. C., Mr. Crouch, 
A. J. O , and Mr. Hayward, A. J. C. 
GOVERDHANDASS AND OTHERS— 
` APPELLANTS 
versus 


NARAINDASS AND ANOTHER— RESPONDENTS. 

Iamutation Act (XV of 1877), 8. 28, Sch. IT, art. 120, 
— Continuing wrong—Obstructing a svater-course— 
Cause of action—Subsiating right—Kasement —Natural 
vight—Eatinguishment—Injunction—B8uit for possession 
of interest in immovable property. — _ 

The plaintiffs sued for a declaration of their right to 
take water for their garden from 8 water-course 
which passed through defendant's land and for an 
injunction for the removal of an obstructing dam 
erected by defendant in the water-course. — 

Tiwas found thatthe plaintiffs had proved their right 
of taking water for irrigating their land and thdt the 
obstructing dam had been erected by the defendant 17 


| years before suit. It was also proved that the defend- 


ant was not the exclusive proprietor of the bed of 
the water-course: - 

Held, that the obstruction tothe flow of water was 
a continuing wrong and plaintiffs’ remedy by way of 
injunction was not, therefore, time-barred. 

Per Grouch, A. J. C. a 

A wrong is the violation of a right and a continuing 
wrong consista of some act or omission which continues 
to violate a right. There can be no continuing 
wrong unless there be a continuing right. = 

An easement is not extinguished by non-user for a 

riod less than 20 years. 
PA right to take CAY from ® water-course, which . 
attaches to the ownership of land in virtue of a right 
other than that of easement, 8. g., & right attgching 
ns a natural incident of ownership, cannot be ex- 
‘tinguished by non-user however long continued, 
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The plaintiffs’ suit was not @ suit for possession of 


an interestin immovable property or of particular 


mass of water, 

When defendant dammed up the water, he com- 
mitted a breach of duty, but he did not thereby obtain 
possession of any interest in plaintiffs’ property or 
exercise any right enjoyed by plaintiffs; he merely 
created an interest attaching to his own land. 

Jones v. Skinner,5 L. J.Ch. 87 at p. 90; Umer- 
un-nissa v. Muhammed. Yar Khan, 3 A. “24 at p. 
31, referred to. 

Rajrup Koer v. Abdul Hossein, 6 O. 304; 7 1. A. 240, 
7 0. L RB. 529, Hole v.` Chard Union (1894) 1 Oh. 


293, 63 L. J. Ch. 469; 7 R. 84, 70 L. T. 62, Oodoyes- — 


_ suree v. Huro Kishore Dutt, 4 W. BR. 800; Mohunt 


v. Moonshee Mahomed Ismail, 4 W. R. 107; Sri Raja 


< Vericharia w. Sri Raja Satrachata, 5 M. 258, dis- 


cussed and explained. 

Per Hayward, A. J. O. 

The plaintiffs’ right to take water for their sata 
must either be an easement attached to their land or 
else a natural or statutory rightincident to the owner- 
ship of their land. If itisan easement attached to 
their land, it could only be extingnished by non-user 
for 20 years. If itis a natural or statutory right 
incident to the ownership of their land, it could either 
be subjected to an easement in favour of defendants’ 
Jand by restriction of water to defendants’ land for 20 
years, by erection of the dam, orit conld be extin- 
guished by adverse possession "for 12 years,’ but the 
only practical way of possessing the right adversely 
would be by holding adversely the- plaintiffs’ Jand 


itself. Theright not having thus been extinguished - . 


by 20 years’ non-user, not being subject to an ease- 
ment by 20 years restriction, and not having been 
lost by adverse possession for 12 years of the garden 
to which it was attached, was still subsisting. 
Plaintiffs’ right to take water for their garden from 
the water-course was a right to take a fresh supply of 
water every year. The obstructmg dam erected by 
the defendant not only deprived the garden of the 
supply of water” in- the year of erection but 
continued to deprive the garden of the fresh supply of 
water every sneceeding year. The defendant had, 
therefore, been guilty of a continuing wrong. The 
plaintiffs’ right was to take water from the water- 
course. The wrong was the deprivation of the supply 
of water and not the erection of the dam by the de- 


 fondgnt. Tho wrong was a continuing wrong because 


of the renewal of the deprivation of the water supply 


every year. 
Jones v. Skinner, b L. J. Ch.-87 at p. -90; Hole v. 


Ohard Union, (1804) 1 Ch. 2983; 63 L J. Oh, 469 ; 
7R. 84; 70 L. T. 62; Holmes, Wtleon, 10 A. and E, 
803, referred to. 

Appeal against the dicion of the Addi- 
tional Judicial ` Commissioner (M. H. W. 
Hayward Esquire.) 


Mr. Tekchand Oodhawdas, for the Appel- 


. lants. 


Mr. Mathradass, for the Respondent: 
J udgment. 

Crouch, A, J, C According to the findings 
of the two lower Courts, plaintiff has, by evi- 
dencé of immemorial user, established his right 
as against the defendant to take water for 
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the purpose of irrigating his land plot No. 190 
from a water-course which takes cff from a 
Government canal. Defendant abont 17 years 
before suit completely obstructed the flow of 
water to plaintiff's land by erecting a dam. 

It has been found that defendant is not the 
exclusive proprietor of the bed of the water- 
course. Plaintiff alleges that Government is 
the owner but Government is not party to 
the suit, nor has there been any..atterapt to 


‘give complete proof of such ownership. 


The-plaintiff is suing for a declaration of 
his right to take water from the water-conrse 
and for an injunction ordering defendant to 
remove the obstruction to his enjoyment of 
the right. He alleges an existing right and 
asks for its protection. His cause of action 
is not that, 17 years before suit, defendant 
erected a dam, but that defendant was at date 
of suit obstructing the flow of water to his 
land. No article of the Limitation Act speci- 
fically applies to such a guit; nor should we 
expect to find any article. For the question 
at issue is—Does the alleged right exist ? IE 
it does, there must be a remedy for its in- 
fringement ; if it does not, no suit hes, 

Seotion 23 of the Limitation Act ‘declares 
that in the case of a continuing wrong indepen- 
dent of contract, a fresh period'of limitation 
rung at every moment during which the 
wrong continues. A wrong is the violation 
of a right, and a continuing wrong consists * 
of some act or omission which continues to- 
violate a right. There can be no continuing ` 
wrong unless there be a continuing right and 
if there be a continuing right the continuing 
violation of it must be a continuing wrong. 


- Did the right of plaintiff to have an unin- 


terrupted flow of water to his land, which has 
been found to have existed 17 years before ~~ 
suit continue to exist up to date of suit? If 
it did so ‘continue, defendant’s conduct in 
retaining the obstruction to the flow must 
have been a continuing wrong. As the record 
stands, plaintiff’s rights as to this flow of 
water cannot be accurately and fully defined 
but they must as against the defendant be at ` 
least as high as those enjoyed by a dominant 
owner of land to which an easement is attach- 
ed; for defendant has been found not to be the 
exclusive owner of the bed of the water-course. 
An easement ia extiiguished when it totally 
ceases to be enjoyed as such for an unbroken 
period of 20 years(section 47 Easements Act). 
Tt has not been suggested, in argument, that 


Ne 
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mere non-user of the water by plaintiff for a 
less period than 20 years would have operated 
to extinguish his right noram I able to dis- 
cover that a right to take water froma 
water-course, which. attaches to the owner- 
ship of land in virtueofa right, other than 
that of easement, e.g, aright attaching as a 


. natural incident of ownership or by’ operation 


v 


af 


of the Bombay Irrigation Act 1879—becomes 


extinguished by non-user however long con-- 


tinned. 
Jt is certain that nothing less than 20 


‘years’ undisturbed possession of water raised | 


by the dam could give defendant-an adverse 
right against plaintiff or any person whose 
lands lay lower down the stream (Hasements 
Act, section 15). Had plaintiff shortly be- 


` fore suit demolished the dam and prevented’ 


its re-erection, the Court could have given 
defendant no assistance in getting it-re-built. 

It seems to me, therefore, clear that plaintiff 
had at date of suit a subsisting right and a 
claim to relief against its infringement. But 
it ig contended that though he may still have 
the right, he has lost the remedy and that 
the suit is barred under article 144, 

By virtue of section 22, Limitation Act, the 
bar of limitation and. the acernal of 
prescriptive . rights act. reciprocally and 
simultaneously wherever the possession of 
property is concerned, If it be conceded that 
the right with which we are dealing is an 
“interest in immovable property” within the 
meaning of article 144, it must, I think, be 


admitted that it is also property within the © 


meaning of section 28. “Property is the 
most comprehensive of all terms which 
can be used, inasmuch as it is indicative and 
descriptive of every possible interest which. 
the party can have” [per Langdale M. R. in 
Jones v. Skinner (1) !. 1f, therefore, plaintiff be 
held to be suing for possession of an interest 


in immovable property -we mnst admit that ` 


plaintiff lost his right to the waterand defend- 


` ant acquired his easement at the expiration 


of the 12th year after the’ erection of the 
dam. But this is quite inconsistent with what 


“we have found to be the law. 


Nor, in my opinion, can the snit be said to 
be one for possession. The right that plaintiff 
has to the flow of water is a right attached to 
his own land;on the owners of land up stream, 
and people in general, there rests only 4 


relative duty, 
(1) 5 L.J, Ch. 87 at p: 90. 7 
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the water he committed a breach of duty, but 
he did not thereby obtain possession of any 
interest in plaintiff’s property or exercise any 


- right formerly enjoyed by plaintiff; he merely 


put himself into possession of or rather 
created an interest to hisown land. ‘‘Posses- 
sion implies actual physical occupation or 
detention, to use the technical term, of a thing 
AA it implies not only the fact of the thing 
being under the control of the possessor but 
also the intention on the part of the possessor 
to hold it so as to reap exactly the same 
benefit from it as thereal owner would and 
to exercise the same rights over it” | Umer-un- 
nissa v. Muhammed Yar Khan (2) |. Plaintiff is 
not seeking possession of any right exercised 
by defendant; he is seeking to exercise a right 
altogether inconsistent with it; he asks the 
‘Court to prohibit defendant doing one thing 
in order that he may be able to do another 


‘thing. It is to be noted that the suitis not 


‘either in terms or technically a suit for pos- 
session of any land or of a particular mass 
of water under the control of defendant. 
Several cases have been cited in argument 
by one side or the otherof which some require 
special notice. Writers of Indian Text Booka 
nsually treat Rajrup Koer v. Abdul Hossein (3) 
as if it were the leading case determining the 
law on the subject of continuing wrongs. This 


- case merely purports to apply familiar princi- 


ples of law to s particular set of ciroum- 
stances and any attempt to give it a higher 
importance is likely to lead to serious error, 
The history of actions of continuing wrongs 
goes back for centuries. Blackstone in Book 
III Ch. 12 writes: “In trespass of a perma- 
nent nature when the injury is continually 
renewed (as by spoiling or consuming the 
herbage with the defendant’s cattle) the 
declaration may allege the injury to have 
been ecommittéd by continuation from one 
given day to another which is called lay- 
ing the action with a continuando.” In Rojrup 
Koer v. Abdul Hossein (3), it had been found 
that plaintiff had aright to an a-tificial water- 
course and their Lordships held that the 
cbstructions which interfered with the flow of 
water fo the plaintifi’s land were in the 
nature of continuing nuisancesas to which the 
cause of action was renewed de dis in diem as 
long as theobsti uctioh causing such inte: ference 


was allowed tocontinue. I can find nothing 
(2).8 A 24 at p.3l. 
(3) 6 O. 394 7 I. A. 240; 7 C. L. R. 529, 


t 
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in the-judgment to suggest that the princi-. 


ples embodied in section 23, Limitation Act, 
should be limited in their applications to 
obstructions of the’ particular kind set up by 
defendent in that case. 

The decision in ‘Hole-v. Chard Union (4) 
furnad on the question whether the continued 
pollation of ° plaintifi’s stream by the 
defendant's sewage’ was a continuing cause 
of action” -within the meaning of a, certain 
role so as to permit of compensation being 
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assessed for damage suffered after date of’ 


Ruit, Lindley, J., pointed out that ‘continuing 
cause of action” was an inaccurate expression 


there being really no such thing but gave it ` 


as his opinion that wherethere was a repeti- 
tion of acts or omissions of the same kind there 
could fairly be said to be a continuing cause 
of action within the rule. And Smith, L. J., 
considered that there was a connected series 


- . of acts such as to bring the case within the 


rule. It is to be noted that the decision ‘was 
based not on the fuct that there were repeat- 
ed acts. but on the fact that the acts were so 


- gimilar and so connected as to form practically 
` & continuing act. 


~ 


In the case of Dinette v. Huro Kishore 
Dutt (5), defendant had taken possession of 
plaintiff's lands. Plaintiff sued for possession 
of them and prayed that a water-course which 
formerly ran through his lands and which 
defendant had blocked might be opened. It 
was held that the suit was not barred by 
section 1 (16) of Act XIV of 1859 (corres- 
ponding with article 120) but wasa suit for 
recovery cf immovable property and for an 
interest in immovable property. The suit 
was for possession of land and for a water: 
course forming part of the land. There was 
go far as the report goes no question at issue 
as to the right to take water from the water- 
course or as to the free flow of water along it. 

The case of Mohunt v. Moonshes Mahomed 
Ismail (6) follows Oodoyessurree vy. Huro 
Kishore Dutt (5); it is not clear from ‘the 
report what the nature of the suit was, 

In Sri Raja Vericherla v. Sri Raga Batra- 
cherla (7), plaintiff sued to establish his 
right to erect a dam across a stream and 


divert the water to his own land. He had 


exercised the right up to 1871; the suit was 
e sa 1 ee 208; 63 L. Be Ch. 460, 7 BR, 84 70 


“6 AW. B. 300. 


4 W-R, 107. "ery 8 1G 288, 


bakah 


brought in 1878, It was contended that the 


[1920 


claim was based on prescription and that the © 


period of 20 years having ended more than 
two years before 1878 the suit was barred. 
It was held that the right was founded on a 


presumed grant and not on prescription and | 


thatthe suit was one to recover an interest 
in immovable property. Whether or not 
plaintiff could have brought a suit after the 
expiration of 12 years does not appear to 
have been argued; defendant’s plea of limit- 
ation was based on the theory of a prescrip- 
tive right and was disposed of by the evidence. 

For the above reasons [ would affirm the 
decree ‘of the lower Court and reject the 
appeal with costs, 


Hayward, A, J, C.—Tho plaintiffs sued for 
a declaration of their right to take water for 


their garden from a water-course and for an | 


injunction for thé removal of an obstructing 
dam erected by defendants in the water- 
course. The defendants denied the right, 
asserted their exclusive ownership of the 
water-course and pleaded limitation. The 
original and first appellate Courts held the 
right proved, the exclusive ownership not 
proved andthe bar of limitation not .estab- 


lished. On 2nd appeal the Judges of. the 
Divisional Bench differed on the bar of limit-. 


ation and referred the matter for decision of 
the Full Bench. 


The plaintiffs’ right to jake water for their Ea 


garden from the water-course must either be 
an easement attached to their garden over 
the water-course or else a naturalor statutory 


right incident to the ownership of their, 


garden. If ibis an easement attached to their 
garden and the water-course belongs to defend- 


$ 


ants jointly with others, it could be extin-~ 


guished by 20 years’ non-enjoyment by reason 
of the dam erected by, defendants (sections 4 
and 47, Easements Act.) Ifit is an easement 
attached to their garden and the water- course 
belongs not to defendants but to others, it 
could be subjected to a corresponding ease- 


ment in favour of defendants’ lard by 20 . 


years’ restriction to defendants’ land by reason 
of the dam erected by défendants (sections 7 
and 15, Easements Act). If itis a natural or 
statutory right incident to the ownership of 
their garden, it could similarly be' subjected 
to an easement in favour of defendants’ land 
by 20 years’ restriction to defendants’ land by 


_ Means of the dam erected by defendants 


t 
+ 
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(sections 7 and 15, Easements Act). But in- 
asmuch as it is @ right to take water for 
their garden and not to take water for 
defendants’ land, it could only itself be prac- 
tically enjoyed by watering their garden and 
not by watering defendants’ land. Inasmuch, 
therefore, as it is a right attached to or 


incident tothe ownership of their garden and | 


not attached to or incident to the ownership 
of defendants’ land, it could only itself be 
practically possessed adversely by the posses- 
sion of their garden and not by the possession 
- of defendants’ land (section 28 and article 
144 of the, lst Schedule of the Limitation 
Act). But admittedly it his not been extin- 
guished by 20 years’ non-enjoyment, admitted- 
ly it has not been subjected to an easement by 
20 years’ restriction and undoubtedly it has 
not itself been possessed adversely by the 
possession of their garden for the only posses- 
sion alleged is possession of defendants’ land. 
Therefore, the plaintiffs’ right to take water 
for their garden from the water-course is a 
subsisting right and the sole question is 


whether the remedy sought by way of injunc- ` 


tion for the removal of the obstructing dam 
‘ erected by defendants is barred by limitation.. 
Now the plaintiffs’ right to take water for 
their garden from the water-course is a right 
to take a fresh supply ot water every year. 
_ The obstructing dam erected by the defendants 
not only deprived the garden of the supply 


‘. of water in the year of erection but has con- 


tinued to deprive the garden of the fresh 
supply of water every succeeding year. The 
defendants, therefore, by the erection of the 
obstructing dam have deprived the garden of 
its supply of water not only in the year of 
erection but continuously ‘in every succeed- 
ing year. The defendants have, therefore, been 
guilty of a continuing wrong. The plaintiffs’ 
right is to take water for their garden from 
‘the water-course. The wrong is the depriva- 
tion of the supply of water and not the 
erection of the dam by. the defendants. The 
wrong is a continuing wrong because of the 
renewal of the deprivation of the supply of 
water every year. It matters not how the 
deprivation has been caused whether by the 
re-erection of the dam or the omission to 
remove the dam by the defendants. So 
Blackstone says “In trespasses of a permanent 
nature where the injury is continually renewed 
‘(ua by spoiling. or consuming the herbage 
with the defendants’ cattle), the declaration 
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may allege the injury to-have been commit- 
ted by continuation from one given day to 
another” (Blackstone Book III, Ch. 12, p. 211. 
Ed. 1800). So again in the case of Holmes v. 
Wilson (8), the trustees of a turnpike road 
were held liable for keeping and continuing 
certain buttresses on their opponent’s’ land 
and not merely for erecting the buttresses on 
the land. So again in Rayrup Koer v. Abdul 
Hossein (3). their Lordships of the- Privy 
Council said “the obstructions which in- 
terfered with the flow of water , 

were in the nature of continuing nuisances 
as to which the cause of action was renewed 
de dte in diem so long as the obstructions ..... 
were allowed to continue.” So again in Hole 
v. (hard Union (4) the continued pollution 
of the stream was held toconstitnte a continu- 


‘ing cause of action notwithstanding the fact 


that the pollution was caused by the manufac- 
tories established by the defendants. 

‘It follows that the deprivation of the supply 
of water gives rise every year to a fresh 
period of limitation (Section 23, Limitation 
Act.) The effect of this was formerly open 
to doubt because the illustration to the section 
conflicted. with the specific articles of limit- 
ation: The illustration indicated that so long 
as the right sabsisted there arose continuously 
fresh periods of limitation, while the specific 
articles provided that interference with a 
water-course could only be remedied within 


two years(section 24, Dlust. and arts. Gland 


32 of the 2nd Schedule, Limitation Act 1871). 
But now the doubt has been removed by the 
omission of the illustration. and the restriction 
of the specific articles to claims for compensa- 
tion (section 23 and arts. 37 and 38 of the 
snd Schedule, Limitation Acts1877 and 1908). 
The general terms ofthe section are controlled 
by the specific articles, so that the different 
claims for compensation arising each year 
would be barred respectively after three years’ 
limitation Dhanjtbhoy v. Hirabat (9). But 
the prayer for injunction cannot be barred, 
for a fresh claim arises each year and the 
prayer cannot fail to be in time by reason of 
Section 23 read with article 120 of the 2nd 
Schedule of the Limitation Act. It is to be 
observed that there is no prayer for possession 
of immovable property and no room for the 
application of article 144 of the 2nd Schedule 
of the Limitation Act. 


‘For these reasons I would conour in“affirm. 
(8) 10 A. and E. 608. 
(9) 25 B. 644 at p. 649, 
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-ing the decree of the lower Court and in 
dismissing the appeal with costs. 

Knight, J. C—On a faller aae R TA of 
the question, I agree in the opinion of my 
learned colleagues. Mr. Hayward’s laminous 
exposition leaves little for meto add. The 
defendant's acts though isolated and solitary 
qua themselves is a repetition qua the plain- 
tiffs; for the latter are concerned with nothing 

` but the recurrent deprivation, and it does not 
matter to them whether that deprivation is 
effected by one act or by many. The wrong 
is re-inflicted every year, and the injured 
parties need not necessarily be aware of the 
means employed by the trespassers. 
that the obstruction were erected at a spot to 
which they had no access they would not 
ard could not know whether it wera one act 
or a repetition of acts. But obviously this 
could not affect their right of suit, nor would 
they be concerned to plead their ignorance of 
the nature of the obstruction. 

The decree of the lower Court 1 is confirmed 
with costs throughout. 

Appeal ied. 


" (s.c. 88S. L. R. 237.) 
>> SIND JUDICIAL COMMISSIONER'S 
COURT. 
Crvin Surt-No. 162 op 1908:: 
November 80, 1909. - 
Present:—Mr. Grouch, A. J; C. 
LOUIS DREYFUS AND Co.—PLAINTIFFS 
| VEY BUS P 
Seth MEHRCHAND FATEHCHAND— 


DEFENDANTS. 

Arbitration Act (IX of 1899), s. 9—Notice to appoint 
arbitrato: torthin siw a ads aia an Wan, $0 
many days after an act —Day. 

Where the arbitration olanse in a contract ponie 
that if either party should fail to nominate an arbi- 
trator within 6 days after being required to do go, the 
other party would be at liberty to appoint both 
arbitrators, and before the expiry of the time limited 
by the condition precedent, one of the parties appoint- 

` ted both arbitratorsand had their award: 
.Held, that the party appointing had no power to 
. make the appointment; the arbitrators had no powers 
conferred on them, and the award was a nullity. i 
Tt*has been recognised asthe law that ‘within. so 
many days, after an act’ means so many clear days 
after it. A day is generally speaking a period ‘from 
midnight to midnight and the law admits not of 
fractionsin time but in case of necessity. 

Willfuin v. Bargess, (1840) L. J. 10 Q. B. 10; Robin- 

- yon V. Waddington, (1849)L. J. 18 Q: B. 250, 13 Q. B. 

- 453; 13 Jur. 587, relied upon, 
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Mr. Rupchand, for the Plaintiffs.” _ 

Mr. Wadhumal. for the Defendants. 

Judgment.—This: is an application ° 
to file an ward under the Indian Arbitration 
Act. Defendants have filed objections of ' 
which the only one that need be considered is: 
that containedin the Sth paragraph of WG 
memorandum. 

It is contended that” plaintiffs having, on ` 


the 4th November, sent a letter todefendants 


at Jallundur calling on them to nominate an 
arbitrator had no power to appoint one on 50° 
early a dateas the 12th, According to the 
N. W. R. time table the mail leaving Karachi - 
onthe night of the 4th would reach Lahore 
at 20-25 on the 5th: and Jullundur at 1-2in 
the morning of the Gth: so that, making the 
extreme assumption that the notice left 
Karachi by the mailofthe 4th, and was duly 
transported by the Railway with the least. 
passible delay,and duly delivered by the Post 
office at the earliest moment, it would have 
been handed to defendants at about 8 a. at. | 
on the morning of. the 6th. There is no 
evidence showing when’ it was actually 
delivered and defendant Iatehcband states ` 
that it takes 4 days for’a letter to get’ from : 
Karachi to Jallundur. 

The reference bears dato 12th November, 


~ and as a notice signed by the two arbitrators, 


was sent out that same day (Bx. D.) it is ` 
fair to presume that the reference was rigned 
soon after the plaintiffs’ office opened in the 
morning, that is, b clear days “at the -most, 
afte? .delivery of the notice. The clause 
under which the reference- was signed is as 
follows: 

23. Any dispute under this contract to > 
be finally settled by 2 Huropean arbitrators 
appointed at Karachi by the buyers and 


sellers respectively or by an umpire in case 


of difference. If either party shall fail to 
nominate an arbitrator within 6 days after 
being required to do so the other party shall 
be at liberty to appoint both arbitrators. 

The authority toappoint both arbitrators 
is based solely on this clause, and it is certain 
that plaintiffs had no power fo make the re. 
ference of the 12th November unless the 
condition ‘precedent mentioned in the 
clause had been fulfilled, that is, defend- 
ants must have failed to “nominate an 
arbitrator within 6 days after being required 
to do so.” Plaintiff had no power-to ‘make 
reference until 6 days had expired after defend. 


` 
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ants had been required to appoint ‘an 
arbitrator, and unless defendants had failed 


-to make an appointment within the time. 
As no appointment was made by defendants 


, the only question is whether the 6 days had 


elapsed. | 

. Since the cases of William v. Burgess (1) 
and of Robinson v. Waddington (2) it has 
been recognised as the law that 
- many days after au act,” means so many-~’ 
clear days after it., A day is generally speak- 
- ing, a period from midnight to midnight and 
.the law admits not of fractions in time but, 
-in case of necessity.” The reference in suit- 
was signed at the earliest on the 6th day—5 
clear days and broken portions of two other 
days, after the defendants had bean required 
to nominate an arbitrator. 
by the condition precedent had not elapsed ; 


ment; the arbitrators had no powersconferred 
to fhem aud the award is a nullity. 

The application to file -the award must be 
rejected. Plaintiffs must bear -their own costs 
and also defendants’ costs excluding costs of 
the Comission which [ disallow believing 
that the evidence was taken to ‘support false 
allegations. 

Auat set aside. 


(1) (1810) L J. 100. B. 10; 4 P. & D. -349; 12 A 
- E 635; 9 D. P. O. 54L 


sa (1849) L, J. 18 Q. B. 250; 18 Q B. 753,18 Jar. 
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(s. 6. 3 S. L-R. 289.) 
SIND JUDIOLAL COMMISSIONER’S 
: COURT. 
ORIMINAL Revision No; 128 or 1909. 
December 2, 1909. 
Present: —Mr, Haryani. J. C., and 
Mr. Crouch, ÀA. J.C. - 
EMPEROR 
“persis 
JAN MOHOMED son of SHER- 
MOHOMED. - 


Criminal Procedure -Code (Act F of 1898), | s. 112—- 


Sureties—Olags, its meaning, 

The District Magistrate, Larkana, rejected snrotics, 
who were not of the class of Zamindars holding tweiity 
acres of land round Larkana as fixed by the Suab-Divi- 
sional Magistrate, under section 112, Oriminal Proce-- 
dure Code, It was contended that the class thus 
insisted on by the Magistrate was nok a olass within 
the meaning of the section: 

Held, that tho plain words of tite section did cover 
it and the order was legal. 
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“within so . 


The time “limited ` 
- manner the plain words of the section. 
plaintiffs had no power'to make the appoint- ` 
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Application for revision against the two 
orders of the District- Magistrate, Larkana 
(Mr. Baker). 

Mr. #. Raymond, for the Applicant. 

Order.—This is an application for 
revision of the decision of the District Magis- 
trate, Larkana, rejecting sureties who were 
not of the class of zamindars holding twenty 
acres of land round Larkana as fixed by the 
Suab- Divisional Magistrate, under section 112, 
Criminal Procedure Code. 

_ Mr. Raymond urges that the class of 
zamindars -holding 20 acres of land round 
‘ Larkana is not a class within the meaning of 
the section. He is, however, not able to quote 


‘any authority directly showing that such is 


not a class within the meaning of the section 
and we can see no reason for limiting in this 


Mr. Raymond also urges that the order is 
not supported by any evidence of general 
repute. Ib appears, however, on a reference to 
the evidence that there is evidence of general 
repute on the record. We are not prepared 
in revision to consider the sufficiency of the 
evidence. Thatis a question for the Sub- 
_ Divisional Magistrate and District Magistrate 


of Larkana, They have proceeded on legal 


evidence and we are not prepared to interfere 
on revision, 
. We, therefore, reject the application. ~~ 
Application rejected. 





MADRAS HIGH COURT. 

- SEGOND Cvin Appear No. 228 or 1909. 
April, 28, 1910, 
Present:—-Sir Ralph Benson, Judge, and 
_ Mr. Justice Krishnaswamy Aiyar. 

. KOSHIKOT PUDIYA KOVILAGATH 
SREEMAN VIKRAMAN alas CHERIYA 
RAJAH 'AVERGAL—AppELLANT 


s OCT sits ~ 
--OQHUNDAYIL MADATTUL ANANTA 
PATTAR AND OTHERS— RESPONDANTE. 

Malabar Compensation for Tenants Improvements Act 
(Mad. Act I o; 1900), os. 5, 6, 9 to 18—-Compensation for 
im provements —Stipulation in the Kanom deed for im- 
provements according to local custom——Right of tenant to 
_ claim compensation under the Act—Contiacts for im. 
` provements mads before Act I of 1900, effect af. 
. A mere provision inga Kanom deed for customary 
compensation ia not a special contract such dh is 
contemplated in section 7 of Madras Act 1 of 1887, 
which corresponds to section 19 of Act I of 1900. 

Where a Kanom deod stipulated that tho tenant was 
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‘to accopt the valuo of improvoments according to 
“local custom: 

Held, that thers: wos no express contract for 
particular rates of componsation to be enforced 
and that the tenant was entitled to claim compensation 
under section 6 of Madras Act | of 1900. 

Kerala Varma Valia Rajah v. Ramunni, 3 M. L. J. 
5l; 16 M. 452, referred to. 

Even where there is a contract before Madras Act 
I of 1909 prescribing lesser rates, a tenant ıs not 
ee from claiming compensation under the Act. 

f a contract as to the'rate of .componsation is un- 
favourable'to the tenant, even though it has been 
entered into before 1888, he is entitled to olaim/com- 
pensation under section 6, and the rates ieee 
in sections 9 to 18 must then prevail. 

Randu Parayil Kurhisore v. Neroth Kunhi banga. 
32 M. l; 5 M. L. T. 277; 1 Ind. Cas, 207, explained. 


Second appeal against the decree cf the 
‘ Subordinate Judge of Palghat, in O. 5. No. 
178 of 1908, presented against the decree of 
the District Munsif of Manjeri, in O. 5. No. 
653 of 1906. 


Judgment.—This second appeal re- 
lates to improvements., The Kanom sought 
to be redeemed is dated the 3rd of November 
1872. It. provided that the tenant shall 
accept the value of improvements according to 
local custom. The Sabordinate Judge has held 
that the provision amounts to a special con- 
tract -which is unaffected by the Malabar 
Tenants Improvements Act. He directed an 


enquiry into the customary rates and has- 


awarded to the defendants a lesser sum for 
improvements than the Munaif fixed in acsord- 
‘ance with the provisions of ihe Act. Now, 
section 5 of Madras Act I of 1900 declares 


every tenant entitled to compensation for im-. 


provements on ejectment. Section 6 provides 
that the amount of compensation when claim- 
ed under section 5 shall be computed accord- 
ing to sections 9 to 18. Bat he may instedd 
claim compensation according to the.provision 
contained in any cortract between the 
parties. In that case, section 6 has no appli- 
cation, nor. have sections 9 to 18. In this 
case, the tenant claims compensation under 
section 5. It-would prima facie seem, there- 


fore, that the rate of compensation is to be, 


determined in accordancs with sections 9 to 
18. Butitis argued that section 19 of the 
Act validates all contracts prior to the lst day 
of January 1886 by implication, and that such 
contracts should be given effect to in their 
integrity. Assuming this to be so, is there 


any contract in this case prescribing particu- - 


lar rates of compensation? The authority of 


the Fall Bench in Kerala Varma Valia Rajah- 


v. Ramunni aca (1) is against such a 
contention. It is there pointed out that a mere 
provision for the customary compensation is 
not a special contract such as is contemplated 
in‘section 7 of Madras Act I of 1887 which 
corresponds to section 19 of the Act of 1900. 
There is.no contract in this case for particular 
rates to be enforced. It merely states in’ ex- 
press terms, what would otherwise be imported 
into the contract, that the parties shall 
conform to the usage of the country. There 
being no’ special contract, the tenant is en- 
titled to compensation according tothe Act. ` 

This is enough to dispose of this case. But ` 
ng we have listened to dn able argument from 
Mr. Sundara Iyer on the section of the Act, 
which relates to the effect of contracts before 
the lst of January 1886, we think it desirable 
to indicate our opinion on the points: dealt 
with. 

The question is, whether the tenant is en- - 
titled to claim compensation under the Act 
where there is a contract before the Act 
prescribing lesser rates. It seems to us he 
is not precluded from doing so. Section 19 
deals with contracts limiting the „right to 
make improvements and to claim compen- 
sation. Contracts beforo the Ist day of 
January 1886, cutting down the right to make 
improvements, are left untouched and may be 
deemed to be valid, if by the law in force ah 
that time they would be treated as valid. 
There is nothing in section 19 which deals’ 
with a mere contract regulating the rates -of 
compensation whether before or after the Ist 
day of January 1886.” And-if sucha contract 
is favourable to.the tenant, he could always 
insist on it despite the provision in section 6. 
If a contract as to the rates of compensation 
18 unfavourable to the tenant, even though ib. 
has been entered into before 1£86, ‘he is en- 
titled to claim compensation under section 5, 
and the rates prescribed in sections 9 to 13 
must then prevail. We donot think that the 
recent Full Bench decision in Randu Puraysl 
Kunhisore v. Neroth Kunhi Kaunan (2), is” 
against our view., The question there was, 
as would appear from the referring order, 
whether the making of. the improvements 
after 1886 disentitled the ténant to the rates 
fixed by the contract before that date, and < 
the Full Bench held that a contract made 


prior to.the Ist of January 1886 was unaffect- | 
DK Gn 
Fi (2) 32 M. 1; 5 M. L. T. 277; 1 Ind. Cas, 207, 
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ed, whether the. improvements were made 
before or after. There is no authority for 
the position that mera. rates of compensation 
fixed by contract before the Act are decisive 
as between the parties and preclude the tenant 
from claiming the rates under the Act if he 
elects to proceed under section 5. It, on the 
other hand, a contract before 1886 restrained 
the tenant from making improvements and 
claiming compensation therefor, such a con- 


tract would prima facie be valid apart from - 
any question of customary law rendering the > 


restraint invalid. 

We reverse the judgment of the Subordi- 
nate Judge’and restore the Munsif’s deoree 
with the modificatién that defendants Nos.~1 
to 3 will have their costs throughout, The 
memorandum of objections i 18 dismissed- with 


Appeal allowed 


costs. 





‘MADRAS HIGH COURT. 
Seconp Civin Appgan No. 100 or 1909. 
April 27, 1910. 
Present:—Sir Ralph Benson, Judge, and : 
Mr. Jastice' Krishnaswamy Aiyar. 


PALLA MARUTHI— APPELLANT 


= ` versus 
SAGIRAJU BANGARRAJU AND otTHERS— 
RESPONDENTS. 


Civil Procedure Code (Ach XIV of 1882), 5. 13—Ros- 


. judicata—Qo-defendante—Sint for partition~~Plead. 


inga—Plea of self-acquisition not rawed——Plea raised in 
a subsequent suit —Bar of plea, 

A previous suit for: partition of' the plaint pro- 
portios was dismissed without any referenco to the 
question whether they were lst defendant's self. 
acquisitions. In that suit the present Ist and 2nd 
defendants were co-defendants. First defendant 
raised that plea for the first time in the present suit: 

Held, that the former suit did not operate as res 
judicata and did not bar the plea being raised in the 
present suit: 

Second appeal against the decree of the 
Subordinate Judge of Elore, in A. 8. No, 43 
of 1908, presented against the decree of the 
District Munsif of Narsapur, in O. 8. NG 384 
‘of 1906. © 

Judgment,.—tThe decision in 0. NA 
No. 182 of 1904 is pleaded as res judicata. 
The present lst and 2nd defendants were co- 
defendants in that suit. A sister of the 


present Ist defendant then sued for partition ` 


on the ground that the property was inherited 
from her father by herself and her sisters, 


_ No question was then raiséd about the case of 


— 
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self-acguisition now set up by lst defendant. 
The dismissal of the former suit cannot pre- 
vent the Ist defendant from setting up his 
present case. We must overrule the plea of 
res judicata and dismiss the second appeal 


. with costs. 


; Appeal dismissed. 





MADRAS HIGH COURT. 
Ssconp Crvin Appar No. 1050 op 1908. 
April 28, 1510. 
Present:—-Sir Ralph Benson, Judge, 
and Mr. Justice Krishnaswamy Aliyar. 
PALAKAL RAMAN MENON, KADNA- 
VAN AND ANOTHER—ÅPPELLANTS 
versus 
VALIA CHEMBASHITH IMOTH 
KARNAVAN AND MANAGER, KRISHNA 


NAMBUDRIPAD-— RESPON! DENT. 

Malabar Compensation for Tenante Improvements 
Act (Mad I of 1900), ss. 5,6—Kanom mortgaye—Sui?t for 
redemption—Right of mortgagee to possesion tll. ouster 
by ewccution—Olaim for mesne profits fiom date of 
seit, 

In a suit for redemption of a Kanom, whero the 
tenant is entitled to the value of improvements, 
though tho mortgage has been discharged, tho mort- 
gagee ig entitled to be in possession tall ousted in 
execution of a decree against himand the plaintiff is 
not entitled to-claim mesne profits from the date of 
guib. . 


Second appeal against the decree ‘of the 
Subordinate Judge of Calicut, in O. S. No. 
385 of 1907, presented against the decree of 


. the District Munsif of Manjeri, in O. S. No. 


195 of 1906. 

Judement.—tThe relation of mort- 
gagor and mortgagee continues until redemp- | 
tion, Though the mortgage amount had been 
discharged by the arrears of rent, the plaintiff 
was bound to pay the value of improvements. 
And until ejectment in execution of a decree, 
the mortgagee is entitled to be in possession 
on the same terms as before: sections 5 and 6 
of Madras "Act I of 1900. The plaintiff 
cannot, therefore, claim mesne profits from 
the date of suit. We modify the decree of the 
lower appellate Court as regards mesne profits 
and direct instead the payment of 60 paras 
of paddy and Rs. 5-8-0 per annum from 
1082 till redemption. The decree of the 
Court below is otherwise confirmed. The ap- 
pellant is entitled to the costs of this appeal. 

Decres cogfirmed, 
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MUHAMMAD IBRAHIM U. NAKOHHED RAM SHUKUL, 


ALLAHABAD HIGH COURT. 
Secanno Cryin Arrear No. 882 or 1909. 
May 30,1910. . ` 
Present:—Sir John Stanley, KT., Chief 
Jastice, and Mr. Justice Griffin. 
Sheikh MUHAMMAD IBRAHIM AND 
: OTHERS —PLAINTIVES—A PPRLLANTS 
VETEUS 


NAKCHHED RAM SUKUL—Derenpaxt— 


R 28SPONDRNT. 
w Transfer of Property Act (IV of 1882), a. 65 (2)— 
Vendor and purchaser—Defective title—TInability. 

Whore a vendor sold certain property as absoluto 
owner, and it subsequently turned out that he was 
not the owner of a portion of it: Held, that he was 
liable to refund the proportionate amount of the 
purchase-money to the vendee. 

Second appeal’ from the decision of the 
District Jidge of - Gorakhpur, dated the 3rd 
Jane 1909. ; 
© Mr. M. L. Agarwala (with- hint Me- 

“Prasad Ghose), for the Appellants. 
- Mr. Iswar Saran for the Respondent. - 

Judgment.—tThis appeal arises out 

-of a suit to recover a sum of Rs. 878-1-0 the 
~ balance of- the price paid for a share in a 
village under the following circumstances. 
The entire village was mortgaged in the first 
‘instance to one Parsotam Das. It was sub- 
sequently mortgaged usufroctuarily to three 
-, persons, “named, Sheodat,. Nakchhed and 
Balak Ram. - Parsotam Das, brought a suit 
against the mortgagor for sale, obtained a 
~ decree and when the village was put up for 
sale he purchasea it himself. He had not 
‘made the puisne mortgagees parties to this 
_ suit, He then brought a second suit against 
. the puisne mortgagees. That sait was com- 
promised and-it was agreed between the 
parties that the puisne mortgagees were to 
pay Rs. 2,065 in redemption of Parsotam 
. Dass’s mortgage. In pursuance of this com- 
promise, Sheodat paid one-third of Rs. 2,065 
and obtained possession of one-third of the 
village. Nakchhed, the defendantin this suit, 
paid.the remaining two-thirdsof Rs. 2,065 
and obtained possession of two-thirds of the 
` village. This two-third share he sold to the 

plaintiff for a sum of Rs. 3,199. Then Balak 
“Ham, who is the brother of Nakchhed, 
brought a suit against Nakchhed and the 
plaintiff to recover one-third share of the 
village on payment of one-third of Rs. 2,065. 
The suite was decreed and. the money was 
paid, and the one-third share of the village 


“was taken out of the plaintiff's possession. é 


4 


- 
= 


Sétal 


The plaintiffs in this suit sought to recover 
one half of Rs. 3,189 less Rs. 721 already 
received. The suit was decreed by the Court 
of first instance. Thé lower appellate Court 
dismissed the suit. The learned District 
Judge held that the plaintiff either knew or 
ought to bave known exactly what he was 
buying, that the sale-deed in the plaintiff's 
favour contained references to the decree of 
the Sth of March 1904 and the compromise 
and that these references were quite sufficient 
to put the plaintif- upon an enquiry as to the 
defendants’ title. Holding that the plaintiff 
knowingly bought a defective title, the learned 
District Judge dismissed the suit. í 

On second appeal to this Court, it is contend- 
ed that having regard to the provisions of 
section 55, clause 2, of the Transfer .of Pro- 
perty Act, the plaintiffs were entitled to the 
relief they ask for. Section 55, clause 2, is to 
the following effect: “The seller shall be 
deemed to contract with the buyer that the 
interest which the seller professes to transfer 
to the buyer subsists and that hehas power 
to transfer the same.” We have had the.sale- 
deed in the plaintiff’s favour read to us. It 
begins by a reference to the decree and com- 
promise under which Nakchhed obtained 
possession of two-thirds of the village. In the ` 
operative part of the document, it in clear 


“and unambiguous terms transferred to the 


plaintiffs the full rights of ownérship‘in the 
two-thirds of ube village free from all incum- 
brances. We think that while the -reference 
to the decree and the compromise. in the 
beginning of the sale-deed would operate to- 
gave the vendor from a cliarge of fraud, they 
were quite insafficient to relieve the vendor 
from the obligation imposed upon him by 
section 55, clanuse.2, of the Transfer of Pro. 
perty Act. 

We are of opinion that the dagan of the 


‘Court of first instance was the right one. We 


allow the appeal, set aside the -decree of the 
lower appellate Court and restore that of the 
Court of first- instance.. The appellants will 
have their costs in this Court and‘ in the 
lower appellate Court including-feea in this 
Court on the higher scale. 

os | Appeul allowed, 


é 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPRAL No, 212 op 1909. 
April 22, 1910.. 
Present: —Mr. Justice Richards and 
Mr. Justice Griffin. ~- 
Musammat PANNA BIBI—PLAINTIFE— 
APPELLANT 
VETSUS 

Musammat HABIBA AND ANOTHER— . 

DgreNDANTA—RESPONDENTS. 


Specific Relief Act (I of 1877), s8. 39, 42—Cancellation 


af instvument— Declaration of title—Sale-deed executed 
—Evecutant cannot obtain declaration of his title unless 
he gets the deed set aside, 

The executant of a sale- deed cannot obtain a 


. teclaration of his tithe to the property gold, unless 


and until he first gets the sale-deed sot aside. 
Second appeal from the decision of the 


District Judge of Cawnpore, dated 22nd 


February 1909. 
The Hon’ble Mr. Abdul Majid (with him 


“De. S. S. Bansrji and Mr. Muhammad Ishaq), 


for the Appellant. 
The Hon’ble Mr. 
Respondents. 


Sunder Lal, for the 


Judgment.—this anneal: arises out. 


of a sulit to set aside a cartain sale-deed dated 


. the 6th of February 1394. The eale-deed has 
- been found to have. been duly executed by 


the plaintiff. The deed transferred certain 
samindary property to the defendants. 
Various pleas have been raised, but it seems 
to.us that there is one matter which is quite 
sufficient to decide the case, aamely, that of 
limitation. The suit, although the relief is 
put in various ways, isin. truth and in fact a 
suit to set aside the sale-deed. As long as 


this deed stands inthe plaintiff's way, she is 


not entitled to any declaration of tho title. 


lt is quite clear that in sofar as the suit is for 


setting aside the sale-deed, it is barred by 
limitation. Even if we were to treat the suit 
as & suit for declaration of the pluintiff’s . 
title, there are numerous raasons why no 
Court could grant such decree. In the first 
place, as we have already moentioned, there is 
her own deed which the Court .below has 
found that she executed. The Court below 
has also found that the defendants’ names 
were entered in therevenue papers until the 
year 1905 when their names were frandulent- 
ly removed from those papers. These are 
quite sufficient grounds for refusing the 
plaintiff a declaration of title even if we were 
ab liberty to treat the suit as one claiming 


~ 
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that relief. “We dismiss the appeal with costs 
including in this Court fees on the Ingher 
Berle. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. | 
SHOOND Cırıt Appea No. 478 or 109. 
June 7, 1910, 

Prini —-Sir John Stanley, Kr., Chief 
i Justice, and Mr. Justice Griffin, 
Shah CHIRANJI LAL —Derenpanr— 
- APPELLANT 
TETstts 


KUER KEHRI SINGH—Prawrive— 


RESPONDENT. 

Agra Tenancy Act (II of 1901)——Revenue Court deeree 
—Stuit in Civil Court to set aside the decice—Jtyis- 
diction of Cricil Court to entertain such suit. 

A Civil Court has no jurisdiction to set aside tho 
decree of a Revenue Court in a matter as to which 
the -Revenne Court has exclusive jurisdiction under 
the Agra Tenancy Act II of 1901. 


Kishen Bahas v. Bakhtawar Singh, 20 A 287, 


. followed. ` 


Second appeal from the decision of the 
District Judge of Agra, dated the 17th 
"March, 1909. 

Mr, Durga Oharan Banerji, for the A ppel- 
lant. 

Mr. Govind Prasad, for the Respondent. 

Judgment.—The plaintiff in the suit, 
out of which this appeal has arisen, prayed 
for a declaration that the defendants were 


“not entitled to any -portion of a piece of land 


entered as holding No. 3 in tbe khewat of a 

village and also to have two decrees of the 
Revenue Courts, dated respectively the 19th 
of June 1905 and the Ist of September 1905, 
set aside and declared void, and for an order 
that the defendant No. 1 should be ordered 
to refund to the plaintiff two sums of money 
paid to him under and by virtue of the said 
decrees of the Revenue Court. 

“The Court of first instance passed a decree 
in favour of the' plaintiff in regard to the 
declaration as to title asked for but dismissed 
his claim in other respects. 

Upon appeal the lower appellate Court 
gave a decree to the plaintiff in the terms ok 
his claim. 

This second appeal has been preferred and 
it is contended before us that the Civil Court 
has no jurisdiction to set aside decrees passed 
by the Revenue Courts under the powers 
conferred on them by the Agra Tenancy “Act. 
Tt appears to us that this contention is well- 
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founded If we were to entertain suits to set 
aside decrees of the Revenue Courts, we 
should be bringing the Civil Courts into 
direct antagonism with the Revenue Courts. 
In certain matters the Agra Tenancy Act has 
provided that the Revenue Courts shall have 
exclusive jurisdiction and it is not within 
the power of Civil Courts to interfere with 
the decrees of the Revenue Covrts which 
have been passed in matters exclusively 
within the jurisdiction of the Revenue Court. 
This was so held by a Bench of this Court, of 
which one of us was a member, in the unre- 
ported case of Keshab Deo v. Bahori, S. A. 
No. 883 of 1905, decided on the 30th of 
November 1906. The facts of that case 
were similar to those before us now and in 
the judgment we find the following passage: 
“In our opinion this suit has been miscon- 
ceived. The plaintiff asked the Civil Court to 
set aside a decree of the Revenue Court in a 
matter as to which the Revenue Court had 
exclusive jurisdiction. We are of opinion that 
such a suit could not be entertained by the 
Civil Court.” We would also refer to the case 
of Kishen Sahat v. Bakhiawar Singh (1). We, 
therefore, allow this appeal. We set aside the 
decree of the lower appellate Court and restore 
the decree of the Court of first instance with 
costs in this Court and also in the lower 
appellate Court. 


Appeal allowed. 
(1) 20 A. 237. 


(s. c. 14 0. W. N. 812.) 
CALCUTTA HIGH COURT. 
SECOND CiviL Arrear No. 2925 or 1908. 
May 3, 1910. 
Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. - 
UMEDULLA SARDAR—Duergnpant— 
APPELLANT 
Cervsus 


BAM CHANDRA BHADURI AND anotaxr 


PLAINTIF¥S—- RESPONDENTS. 

Bengal Tenancy Act (VIL of 1885), (as amended by 
Act ILE of 1898), s. 102 cls. (a), (c), Gn 8. L06—Non- 
transferable occupancy holding, purchaser of—Name 
erroneottely recorded ~Suit under s. 106 for declaration 
that purchaser 18 trespasser. 

Where the name of a purclaser of a non-trans- 
ferable occupancy holdingis recorded undor cl. (a) 
or (c) ef section 102 of the Bengal Tenanoy Act, the 
Settiomont Officer, in a suit unler section 106, ‘may ` 
add a note that the purchaser is a trespasser, in the 
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® 
Settlement record, for his name should not hare 
appeared atall m the record-of-rights. 


Appeal from the decree of the Special 
Judge of Pabna and Bogra, dated August 20, 
1908, confirming that of the Assistant Settle- 
ient Officer at Sherajgunge, dated January 
18, 1908 

Babu Tarak Chandra Ohakravarti, 
Appellant. 

Babu Jotindra Nath Lahiri, for the Re- 


for the 


“ spondents. 


Judgment. 

Jenkins, C. J—The defendant- n: 
contention that the suit should have been 
dismissed, inasmuch as it prayed for ejectment 
and that relief could not be granted, cannot, 
in our opinion, be sustained for other relief 
was sought which was within the Court’s 
jurisdiction and has in fact been granted. 
The only question is whether it was right to 
grant this relief. It is common ground that 
the record-of rights was prepared on the ap- 
plication of the proprietor under section 103 
of the Bengal Tenancy Act, which empowers 
the Revenue Officer to ascertain and record 
all or any of the particulars specified in sec- 
tion 102. 

The proprietor questioned the propriety of 
an entry which purported to show defendant 
as the purchaser of the jote-rights in certain 
plots of land onthe ground that these rights 
were not transferable and the Revenue Officer, 
deciding in the plaintiffs’ favour, ordered 
that ‘the plaintiffs be declared as entitled to ` 
have the plots in their khas possession and. 
that the defendant be declared as a mere tres. 
passer over them,” and he directed that a 
note of this be madein the Settlement Record. 
The declaration is really nothing more than 
a decision that the relationship of landlord 
and tenant does not exist between the liti. 
gating parties and this is a matter the Reve. 
nue Officer is expressly authorised to decide 
(section 106). 

The decision obviously negatived ‘the 
defendant’s right to be entered as a tenant 
and the only question is whether he should 
have been entered as occupant. 

It was by the amending Aot of 1898 that 
the words “occupant” and “occupier” were 
introduced into clauses (a) and (b) and that . 
clause (5) was added. 

It is probable that the use of the two 
different words “ occupant” and “occupier” 
has no significance, but is merely an instance 
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of the careless drafting which mars this very 
- important Act; and the fact that ol. (4) was 
introduced at the same time, suggests the 
inference that. the, words ‘occypant” and 

‘ occupier” were added to cls. (a) and (e) to 
cover the case indicated in cl. (i). But if that 
be so, then the defendant’s name should not 
have appeared at all in therecord-of-rights. No 
appeal, however, has been preferred against 
his name being shown in the record-of-rights. 


and if it be shown, then it would lead toa. 


misim pression if. the, note proposed by the 
Revenue Officer were not recorded. For this 
reason I think we ought not to interfere 


with the decree of the lower appellate Court ` 


and that this appeal must be dismissed with 

costs, 

' Doss J.—I_ agree. ee hee 
aa ' Appeal dismissed, 


(s. c. 87 0. 862.) 
CALOUTTA HIGH COURT. - 
APPRAL FROM ORIGINAL Civin No. 17 or 1909, 
January 25, 1910. 

‘Present: —-Sir Lawrence Jenkins, KT., 
Ohief Justice, and Mr, Justice Woodroffe. 
PURA SUNDARI DASI—PtarntiFF 
ja ai Ra 


BIRAJ NOPANE ee je KA PAG ; 


— RESPONDENTS. 


Will—Eazecutor, conveyance by—Recital and operative. 


_ part, inconsistency between—Vendor and purchaser— 
All-estate clause, effect of —Partition—Improvements. 

` A Hindu testator devised some immovable pro- 
perty to his daughter K absolutely subject to certain 
maintenance charges. The executors . H and others 
took out probate. K died intestate leaving her sur- 
viving five sons, H and four others, a married daughter 


and two unmarried daughters, the plaintiff and an- 


other. A conveyance of the property was executed 
by H and his brothers in favour of the defendants. 
The document stated that H and his brothers were 
entitled to the property, and that they conveyed all 
“the estate, right, title, interest, claim and demand 
whatsoever of the vendore”. 


and partition: ` 
Held, that after Ka death the property devolved on 


her two unmarried daughters, plaintiff and another ` 


and as H didnot convey as executor, the plaintiff: 
was entitled to a decree. 

Held, also, that as the plaintiff's other. sister sued 
the defendants and aa the suit was compromised 
and the defendants got the share “of plaintiff's 
sister, ond as the defendants spent moneys on im- 
-provement of the property, there must be an enquiry 
as to the amount spent by the defendants and the 
present valne of the property. 


eh, 


"e 
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declaration of her title to a half share of the property 
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- Appeal by the plaintiff from the decree of 


Mr. Justice Stephen. 


Facts.—One Premchand Bysack died in 
I885 leaving a Will, whereby he left his 
house, No. 8, Sobharam Bysack’s street, to his 
daughter Katyani Dasi absolutely, subject to 
two charges of Rs. 20a month each for main- 
tenance in favour of his daughters-in-law, 
Barada’ Sundari and Sonamoni. Probate of 
this Will ‘was granted to the executors, 
Shambhunath Bysack, Hemendra Nath 
Bysack and Ratan Lal Bysack. Katyani died 
leaving her surviving five sons including 
Hemendra Nath Bysack, and three danghters, 
Maya, Sundari who was then married, and 
Kanak Manjari and the plaintiff, who were 
unmarried and minors. 

In 1888 the three executors aforesaid as 
‘executors mortgaged the property aforesaid 
to Dwarka Nath Dutt but in 1900 are-con- 
veyance was executed in favour of Hemendra 


- Nath the sole surviving execntor. 


On December 12, 1900, a conveyance was 
executed by Hemendra Nath and his surviv- 
ing brothers in favour of the defendants, 
Biraj and Dowlatram. The deed proceeded on 
the assumption that Hemendra Nath and his 
brothers were absolutely entitled to the pro- 
perty. It went on thus:— And whereas 
the said Hemendra Nath Bysack, the sole sur- 
viving executor of the said Will, has since 


-paid all the debts, liabilities and legacies 


mentioned in the said Will and whereas the 
vendors have taken upon themselves the res- 
ponsibility of satisfying the claim (if any) 
of their sisters, the said Maya Sundari and 
Kanak Manjari who are both married, and- 
of the infant Pura Sundari who is still un- 
married (and the latter two of whom are pre- 
cluded from succession being born after the 
death of the testator), the consideration- 
money, the sum of Rs. 35,000, was expressed 
to be paid to the vendors. By an indemnity 
clause the vendors undertook to keep the 
purchasers indemnified against all suits etc. 
and specially of the three sisters aforesaid. 
By an all-estate clause, the vendors conveyed 
to the purchasers ‘all the estate, right, title, 
interest, claim and demand whatsoever of 
the vendors unto and upon” ihe property. 
Barada Sundari Dasi aforesaid joined in the 
conveyance and the vendors undertook to 
satisfy the claim of Sonamoni Dasi. 

Kanak Manjari filed a snit in February 
1907 for the declaration of her, right in res. 


ae 
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pect of the property, that suit was compro- 
mised between her and the purchasers who 


paid Rs. 4,0C0 to her in full satisfaction = 


her claim. 
The plaintiff . 


after attaining majority in 
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v. Bai Rabai (1), is relied on by the plaintiff, 


1906 brought this suit for a declaration of _ 


her title, for partition and consequential relief. 

The defence was that although Hemendra 
Nath was-not expressly described in the con- 
‘veyance as executor, yet the sale of the pro- 
perty was necessary for the liquidation of 
various debts of the estate of the testator 


and that the purchase-money wag applied in- 


due course ofadministration.- Thedefendants 
‘also alleged that they believed in good faith 
that they had acquired a good title and, there- 


fore, they pulled down the old banding and - 


erected a new one at a cost of Rs. 60,000. 
They -claimed that they were ‘entitled to 
com pensation. 

Stephen, J. — The defendants do not allege 
that the conveyance cav have had any effect 
unless 16 passed the estateheld by the executor, 
and the question J have to decide 18, therefore. 
whether it had this effect. 
with this question general.y, I will, however, 
notice the point made by the plaintiff that the 
Will contained an implied restriction on sale 
of the house in question, as- if it did, leave 
of the Court was necessary to give title, and 
this has not been obtained. There is not 


`. much in support of this contention to be found 


in the actual terms of the Will. Provision is 
made for the payment of funeral and sradh 


expenses out of the proceeds of the sale of Go- ` 


vernment promissory-notes and for the pay- 
ment of the costs of probate, arrears of wages, 
- certain bills and other debts, if any, out of the 
rents and profits of the house in question 
which as I have said, is also made liable to 
the charges in favour of {the testator’s 
daughters-in-law. It is not, however, easy to 
see how this can amount to a restriction, and 
the plaintiff bases his argument chiefly on the 


Before dealing. 


factthat a specific legacy is in itself an implied -: 


restriction, since by section 108 of the Probate 
and Administration Act, 1881, the thing speci- 
fied is to be “delivered to the legatee without 
any” abatement.” This enactment, however, 

onlyr egulates the rights of the legatees among 
themselves, and the governing words of the 


section there the assets are sufficient for the- 


= 


paymént of debts’ prevent the concluding , 


words which I have quoted from acting as 
a restriction, The decision in Shri Beharilalys 


- but has no bearing on the present case as there 


were in Premchand’s Will no restricted power 
of sale nor any particular indication that the 


-property way to be retained as there were 


in ths case referred to. A stronger point 


‘made by the plaintiff is that as set out 


in paragraph 5 of the plaint. Hemendra ap- 
plied to this Court for leave to sell this pro-- 
perty, andon the 4th September 1900, an order 


“was made-directing an enquiry as to whe- 


ther there was any necessity for the sale, and 
whether the sale would be for the benefit of 


the infant daughters of the deceased Katyani, 


namely, Kanak Manjari and ‘the plaintiff, 
Accounts were filed and the reference seems 
to have been kept on foot till the ensuing 
April, but nothing was ever done in it, “as 
Hemendra informed his attorney that he was 
going to sell the property without leave before 
the matter could be . proceeded with. -This 

incident throws. light on the view of the 
situation taken by the vendors and purchasers - 
at the time of the conveyance, but I cannot 
take it, in spiteof the inferences that may 
be drawn from the order of this Court, as a 
guide to the construction of the Will. 

I hold, therefore, that there is no. implied 

restriction on alienation in the Will and the 
question then becomes, must Hemendca be 
taken to, have acted in the sale to Bijraj and 


‘Dowlatram as. executer, -anà did, the paur- 


chasers take anything by this corveyanceP 

There are certain matters of fact. 
relation to this question which must be con- 
sidered before the legal question can be 
determined. 

In the first place it - appears that at the 
time of the conveyance Hemendra had not 
paid off a mortgage that he and his co-ex- 
ecutors had entered into to cover the cost of © 
probate. The costs had been increased by an 
unsuccessful opposition to the grant of pro- 
bate, and to meet them the executors mort- 
gaged the premises in suit for Rs. 3, 950 to 
Dwarkanath Dutt, their- attorney, Katyani 
joining in the niortpage deed. 

Dwarkanath’s representative brought a 
suiton the mortgage which, wan settled by 
A re-conveyance by eniendrs as the surviving 
executor dated the 12th December 1900, the 
date of the conveyance to the .purchasers, in 
consideration of the paymentof Rs. 5,529. 
As far as Hemendra is concerned the_re-con- 

` (1) 28 B. 342, 


— 
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veyance must be taken to be 8 consequence 
of the conveyance, as if is plain -that the 


‘ purchase-money payable under the convey- 


ance.was used to pay off the mortgage, and 
the matter is made more certain by the fact 
that practically all the notes, which form- 
ed the consideration for the payment of the 


` mortgage were received as considération for 


the- ‘ conveyance. In the re-conveyance 
Hemendra is expressly treated ‘as executor, 
and as the re-conveyance is' necessarily 
subsequent to the other transaction, it is 
difficult to see how it can be said that Hemen- 
dra was not then an executor. ; 
On the other hand, other claims on the 
testator’s estate were dealt with at the 
time of the conveyances in a way that tends to 
show that Hemendra was not an executor, 
So by the deed itself provision is made for a 
retention of ten thousand rupees by the 
purchasers to provide-twenty rupees a month 
to meet Sonamoni’s charge, for which a suit 
was then pending, and payment of a lump 
sum to Barada was provided for on her be- 


' coming party to the deed. These matters, 


however, were a part of the disposition creat- 
ed by the deed and add nothing to -the asser- 
tion by the vendors of their absolute title to 
the property. ` ` 

Under the circumstances, I have to consider 
whether thereisanythingin this case to prevent 


- ‘the application of the general rule summarised 
Edn.), page 271, 
+- 


in Norton on Deeds (1906 
“A conveyance | k 
of all the estate, right, title or interest of the 
grantor in property toa purchaser for value 
passes every interest of the grantor although 
not vested in him in the character in which 


- he is made a party to the conveyance.” The 


case of Drew v. The Earl of Norbury (2) is 
authority for the proposition that “when 
a person having several estates and interest 
in a denomination of land joins in conveying 
all his estate or interest in the lands to a pur- 
chaser, every estate or interest vested in him 
will pass by that conveyance, although 
not vested in him, in thecharacter in which 
he became a party to the conveyance.” The 
case of Taylor v. Londén and Oounty Banking 
Company (8) goes to show that a fortiory the 
same rule must be applied where the vendor 
had only one estate or interest in the property 
9) (1848) 3 J. and L. 267; 9 Ir. Eq. B. 171, 524. 
E Gon) 2 Ch. 231; 70 L. J. Oh. 477,84 L. T. 
$7; 49 W, R. 451, 
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in question, and mage ont that he was entitled 
to a larger interest than he was entitled to 
in the conveyance to the purchaser. In 
Rooper v. Harrison (4) the application of the 
rule to persons holding in autre droit ig con- 
sidered, and the opinion of the Court was 
expressed that an exception to the general 
role occurred in the case of persons hold- 
ing estates per autre droit, and that an 
assignment by a person of all his goods and 
chattels would not pass those he held as 
executor unless he had none of his own, a 
limitation on the exception to the general rule 
that seems applicable to the present case, if 
we substitute for all his goods and chattels 
his right, title and interest'in the premises 
affected. - The facts before the Court were 
the converse of those in the present case, the 
conveyance being by executors and the 
question being whether this included the 
estate which one of them held for his own 
purposes and in his own right; but this does 
not seem to affect the application of the 
principle on which the opinion of the Court 
was expressed. : 

It has been argued before me that the 
general rule is not applicable to the present 
‘case because the vendor purports to act as 
absolute heir and the conveyance contains 
recitals which constitute a denial of his cha- 
racter as executor. In the cases I have men- 
tioned, however, 1 find nothing to support 
this contention. The vendors made out a 
title as did the vendors in the present case, 
but that dil not prevent their being con- 
sidered to have exercised rights which were 
not disclosed. In this case it is true that 
the title they acted on is inconsistent with 
that under which it is sought to enforce their 
action. and which is in fact denied; but, the 
question cannot be decided on their represen- 
tations made in the recitals, bnt on the rights 
‘which they must in fact be held to have 
.exercised. Ifthe evidence showed that the 
purchasers were in any way cognizant of 


_ the existence of the mortgage, which I have 


taken as evidence of the continuance of the 
executorship, I might bu able to treat the con- 
-veyance ag a collusive act. Bat the only 
evidence of this is the close connection 
between the conveyance and the mortgage, 
and though this is suspicious, T cannot take 
ib as conclusive. It may be argued thft in 


the present case the vendor does not make 
(4) (1855) 2 K. and J. 86 at p. 122. 
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out a good title because the facts recited 
disclose the absoluterights of the plaintiff to 
what she claims. The covenant to protect 
the purchasers against the claim of the plain- 
tiff also goes to show that the purchasers were 
aware of a defect in the title put forward. 
But the fact that the purchasers were content 
with a defective title does not of itself affect 
the question of the capacity in which the 
vendors acted. ya 
' The plaintiff finally argues that the vendors 
in the conveyance of December 1900 had 
such an interest in the demised premises as 
‘to bring the case within the general excep- 
tion expressed in Rooper v. Harrison (4), ‘for 
the plaintiff and her family being governed 
by the Bengal school of Law; the plaintiff, if 
she took at all. would take only asa limited 
owner and on her decease without disposition 
of the property, the vendors would take by 
inberitance from their mother. They had 
thus a contingent interest in the property 
which they could assign in èquity. The ques- 
tion as to the devolution of the property in 
question was not fullyargued before me, as the 
plaintiff only raised the point in reply. But 
from a passage in Banerji’s Law of Marriage 
and Sirtdhan, at page 292, it certainly seems 
that the property in the plaintiff’s hand wonld 
not be sirtdhan, though how far she would 
take a limited estate is not clear: But, 
however that may be, I find nothing in the 
opinion expressed in Rooper v. Harison: (4), 
where the interest that was not that of an exe- 
cutor was vested to suggest that the vendors 
held any other estate than one in autre droit. 
If this interest of the vendors cannot be 
used as the plaintiff asks to use it, ita remote 
and contingent character serves in some degree 
to emphasize the difference between the pre- 
sentcase and such cases as the Bank of Bombay 
y. Suleman Somgi (5) and the cases, there cited, 
of In re Queale’s Hstate (6) and Graham v. 
Drummond (7), whatever its application to the 
present case may be. For, in these cases, the 
question was one of the effect of a conveyance 
from one who was in fact a legatee as well as 
an executor, whereas here none of the vendors 
were legatees, though it may be argued that 


they purported to act as such. The result 
(5) 80. L. J. 846; 12 0. W. N. 998;5 A, L. J. 661 

(P.0.);4M L. T. 201; 83 B. 1; 18 M. L. J. 485; 10 

Bom. L. B. 1065; 36 I. A. 139, 1 Ind. Cas. 369. 

(6) E 17 L. R. Irish 861. 

(7) (1896) 1 Oh, 868; 65 L, J. Ch, 472; 74 L. T. 417; 

44 W. R. 596. 
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is that I must hold that at the time of the 
conveyance Hemendra was an executor, and 
that the terms of the conveyance passed his 
interest as such,and that the plaintiff is not 
entitled to relief against the purchasers. 

Judgment for the defendant with costs. 

The plaintiff appealed, 

Messrs. B. Ohakravarti and H. D. Bose, 
for the Appellant. 

Messrs. B. O. Mitter and Strcar, for the 
Respondents. 


Judgment. 

Jenkins, C. J.—There is no dispute as to 
the facts in this case; the question is, whe- 
ther the conveyance under which the defen- 
dants claim, displaced the title the plaintiff 
would otherwise have possessed. 

' The plaintiff claims a moiety of the pro- 
perty in suit subject toa charge of Rs. 20 
a month, and her title is made out as follows: 
——-Premchand Bysack died on the 23rd of 
June 1886 leaving-a Will, whereby he left 
his house, No. 8 Sobharam Bysack’s Street, 
to his daughter Sreemati Katyani Dasi ab- 
solutely, subject to two charges of Rs. 20 
each. Probate of this Will was granted on 
the 12th of Jaly 1887 to the executors, 
Shambhunath Bysack, Hemendranath Bysack, 
and Ratan Lal Bysack. Sreemati Katyani 
Dasi died on the Sth of April 1891, leaving ` 
her surviving five sons, including Hemendra 
Nath Bysack, and three daughters, Maya 
Sandari Dasi, who was then married, and 
Kanak Manjari Dasi and the plaintiff, who 
were then unmarried and minors. 

On the 6th of October 1888, Shambhu Nath 
Bysack, Hemendra Nath Bysack and Ratan 
Lal Bysack, as the executors of Prem- 
chand Bysack’s Will, mortgaged the property 
in suit to Dwarka Nath Datt, but on the 12th 
of December 1900, a re-conveyance was execut- 
ed in favour of Hemendra Nath, the sole sur- 
viving executor. 


On the same 12th of December a convey- 
ance was executed by Hemendra Nath and 
his surviving brothers in favour of the de- 
fendants Bijraj and Dowlatram. The deed 
proceeded on the assumption that Hemendra 
Nath and his brothers were absolutely entitled 
to, the property: it is, however, now admitted 
that this was not so, but that on Katyani’s 
death it devolved, as her stridhan property, 
on the unmarried daughters, so that the pre- 
sent plaintiff became entitled to the moiety 


Li 


.. him alone. 
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she now claims in this suit. It is, however, 
urged by way of defence to her claim that 
Hemendra Nath, as the surviving executor of 


Premchand’s Will, was in that capacity enabled. 
to create a title that would defeat the plaint-. 


iff’s, and in this connection special reliance 
was placed on the general words whereby the 
vendors purported to convey all their estate, 


right, title, interest, claim and demand in the. 


property. Oases were cited to usin support of 
this contention, but the law is clear: it ia the 
true interpretation of the deed that has to be 
ascertained. Hemendra Nath is not expressed 
- to be a party to the deed as executor; on the 
contrary, he was made a party of the first part 
together with his surviving brothers, and 
they were together described ag vendors, and 
the recitals point to the „theory that he and 
his brothers were regarded as together 
absolutely and beneficially entitled tothe prc- 
perty. Then the consideration money is ex- 
pressed to be paid nor to him alone, as would 
have been the case had he been selling as 
executor, but. to him and his co-vendors. 
And,.finally, not only are the covenants for 
title such as are appropriate to a conveyance 
by absolute owners, -but the vendors under- 
took to keep the purchasers and their heirs 
indemnified against all claims and demands by 
Sonamoni as annuitant under the Will, or by 
their sisters, of whom the present plaintiff 
was one. This all goes to show that 
Hemendra Nath and his‘ brothers joined in 
the transfer as beneficial owners. But mat- 
ters do not rest there, ‘for'there are indica- 
tions in thé deed which “go to negative the 
theory that Hemendra Nath was conveying 
“as executor. Thus it is recited that all debts 
and legacies mentioned in the Will had been 
paid, and, as I have already said, the con- 
sideration money is expressed to be paid to 
the three vendors. If Hemendra Nath was 
selling as executor, his hand alone should 
have received the purchase-mozey, and it.was 
the purchasers’ duty to have paid it to him and 
And this is more than a technical 
objection, for the money having been paid, 
as it was, to the three vendors -as though it 
was theirown, itis not unreasonable to assume 
that they dealt with it as such, and what has 
now become of it does not appear. Oertainly 
+here is nothing to suggest the inference that 
any part of it has reached the plaintiff, so 
that it might be a serious detriment to her 
to regard the transaction as one carried out 
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by Hemendra Nath as executor. 

It comes then to this, that not only is the 
defendants’ contention opposed to the natural 
meaning of the document; but it involves a 
payment of the abe Ag -money in a mode 
not sanctioned by the relationship that this 
contention assumes. It, in no way, helps the 
solution of this case to cite decisions in which 
it has been held that by virtue of general 
words an interest may pass thatis not specifi- 
cally mentioned in a deed, as they merely 
proceed on the principle that a document 
should be so interpreted as to carry into effect 
the intention of the parties.. But from a 
general consideration of the present convey- 
ance, it is to my mind clear that Hemendra 
Nath did not intend to join, and did not in 
fact join, in 1t as an executor. 

It follows from this that the defendants’ 
title cannot prevail against the plaintiff, 
and that her suit should not have been dis- 
missed. 

Though the suit, as originally framed, was 
for recovery of possession, it wassubsequently 
so amended as to include a prayer for parti- 


‘tion, and, in the circumstances, there must be 
' a decree for partition. 


There must be an ac- 
count of rents and profits by the defendants 
and their predecessors-in-title, and also of 
the money expended by them in permanent 
improvements since the 10th-of December 


1903, the date of the decree passed in Suit 


No. 88 of 1901. There must also be an in- 
quiry as to the extent to which the present 
value of the property has been increased by 
the expenditure. Further consideration will 
be reserved, and there will be liberty to 
apply.” Thisis very necessary in the circum- 
stances.of this case, as the resultof the account 
and enquiry may make it necessary to obtain 
further directions from the Court. 

Each party will bear his or her own costs 
up to the 18th of January 1909. From the 
18th of January the defendants must bear the 
plaintiff’s costs including the costs of this 
appeal, except the costs of the 17th of January 
last. The defendants are entitled to the costs 
of the 17th of January, and those costs will be 
set off against those directed to be paid by the 
defendants-respondents. 

Woodroffe, JI agree. 

Appeal allowed. 

Attorney for the Appellant: R. L. Bysak, 

Attorney for the Bospanceniva: K.N, 
Gangult. 
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BAI MANEKGAI v. NARANJI DWARKADAS. -> 
- (s. 6. 12 Bom. L. R, 454.) 7 
BOMBAY HIGH COURT, 
ORIGINAL Orvin Arrgean No. 10 or 1909. 
December 21, 1909. 
Present:—Sir Basil Scott, Kx., Chief 
Justice, and Mr. Justice Batchelor. 
BAI MANEKBAI— PLAINTIF —ÅPPELLANT 
3 versus i 
NARANJI DWARKADAS— DEFENDANT— 


- RESPONDENT. l 

Hindu Lao —Inheritance ~Gotraja—BSapiuda— 
Paternal uncles son and brother's daughter. 

Tt is settlod law under the’ Mayulha that the son of 
a father’s brother isa nearer heir than the daughter 
ofa brother. 7 
_ Lallubhai v. Mankuvarbai, 2 B. 383 at p. 446, ro- 
ferred to. 


Mr, Lowndes with Mr. nee for the Appel- 
lant. 

Mr. Strangman, with- Mr. Setuload, for the 
Respondent. ; 


“Judgment.—Thisisan appeal from 
- a judgment of Mr. Justice Davar in which 
he has decided that the son of a father’s 
brother is a nearer heir than the daughter of 
a brother. 


The argument for the appellant is pro- 
fessedly based upon the reasoning of Mr. 
Justice West in the case of Lallubhat v 
Munkuvarbat-(1); in which he points out that 
the inclusion by Nilakantha of the paternal 
grandmother amongst gotraja sapindas in- 
volves the conclusion that Nilakantha thought 
that marriage as well as birth created the 
gotraja relationship and it was argued that if 
. this is so, @ brothers daughter must be a 
gotraja sapindas having been born within the 
gotraga, and upon that basis she is more nearly 
related to the propositus than the son of the 
husband’s brother also a gotraja sapinda. ` 


It is, however, to be observed that Mr. 
Justice West was of opinion that the blood 
gotrajashtp of married woman cannot safely 
be extended beyond the sister, and Sir 
Michael Westropp in the same case discussing 
-the position of a sister said : = 


“So far as gotrajaship as understood in 
-his Presidency is an essential qualification 
- for inheritance, she, if her marriage preceded 
her brother’s death, would not be qualified 
to succeed to his estate, inasmuch as after 
her marriage and consequent transfer to the 
gotra of her husband, the only relation which 


(1) 2 B888 at p. 446. 
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existed between Her and the family in which 
she was born: was sapindaship and. not 
gotraship.” 

Since the decision ofthat case the peices: 
of gotrajaship’ have never been extended to. 
other married female members of the family 
born within the gotra, and weare nok disposed 
to extend them now. - 

-Ib is conceded that if the ippa is 
regarded as merely a sapinda, she must be 
postponed to the respondent who is .& gotraja- 
sapinda. 

We think that the decision of the and 
Judge of the lower Court was right and we 
dismiss the appeal with costs. 

Appeal dismissed. 

Attorneys for the Appellant : Payne § Co. 

Attorneys for the Respondent : Oraigte, 
Blunt and Oaroe. 





> (s. c. 12 Bom. L R 457) 
BOMBAY HIGH COURT. 
ORIGINAL Civit Surt No. 667 or 1905. 
March 31, 1910. 

Present: —Mr. Justice Beaman. 
HOORBAI—-PLAINTIFY. 
Versus 


AISHABAI— DEFENDANT. 

~ Estoppel—Transfer of Property Act (IF of 1882), s. 
41—KFuulence Act (I of 1872), 3. 115-—~Purchase of 
immovable property, 

“Section 41 of the Transfer of Property Act has 
plainly restricted the more general principles of 
section 116 of the Evidence Act when the transaction 
relates to immovable property. It imposes tipon the 
purchasers of immovable property the duty of 
exercising reasonable care and diligence. 

Even under section 115 of the Evidence Act, tho 
Court would have to be satisfied that the plaintif, 


‘against whom a bar of estoppel is set up, intentionally 


caused, by his word, act or omission, the, defendant 
to believe something to be true and to act upon that 
bolief, and underlying that, would certainly be a ques- 
tion of fact whether, in all the circumstances dis- 
closed, the Court is satisfied that the defendant, 
relying on the bar of estoppel, was caused to believe 
a certain thing to be true by the plaintiff's act, didin -> 
fact believe it to be trueand acted upon that belief. . 

Mr. ` Bahadurji, with Mr. Strangman 
(Advocate-General), for the Plaintiff. 

Mr. Rutkes with Mr. Lowndes, for Defend- ` 
ant No. 2. 

sudgment.—tThe first point to ‘be 
decided in this case is as: regards the objec- 
tion taken by defendant No. 2 to the main- 
tainability of the suit in its present form by 


‘the plaintiff, having reference tothe words of. 
- section 66 of the new Civil Procedure Oodé, 
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1 cannot hold that that section, assuming 
that its language is intended to, and dées, 
cover a case of this kind, can now preculde 
the plaintiff from carrying to its conclusion a 
suit which was instituted as far back as 1905. 
If it be further argued’ that the suit was 
equally unmaintatnable under the terms of 
section 317 of the old Code of Civil Procedare, 
which was then in force, I need only rest 


upon the actual words of that section. Defen- 


dant No. 2 is nota certified purchaser of 
the property in suit, nor does he stand in 


the shoes of the certified purchaser within ~ 


the meaning. of the decision in Hari Govind 
Joshi v. Ramchandra Narayan Gole (1). I 
must, therefore, decide that issue in the plain- 
tifi’s-favour and against defendant No. 2. 

The facts, which are material to be.stated 
in the’ present case, are that the plaintiff 
Hoorbait bought the property in suit benam 
in the name of the ‘deceased defendant No. 1 
Aba Bakar Moledina, and that shortly after- 
wards the benamtrdar Abu Bakar mortgaged 
ib along with property of his own to defen- 
dant No. 2 in the year 1902. In 1903 dofen- 
dant No.2 re-conveyed both the properties to 
defendant No. 1, who then executed another 
mortgage of the property in suit to defendant 
No. 2 for principal and interest ofthe former 
mortgage and anadditional sum of Rs. 960 
odd. The plaintiff now seeks to have it 
declared that this mortgage is not binding 
upon her property and farther that defendant 
No. 2 be ordered to restore to her the title- 
deeds, if he possesses them, of the property 
in dispute. 

It is evident, upon this short statement of 
facts which are undisputed, that the only 


question to be answered is whether defendant- 


No. 2 was a purchaser for value bona fide and 
without notice. Thatquestion, I think; admits 
_ ofa very short answer. No doubt, there has 

been a considerable confusion in examining 
“both the case law and the principles which 
underlie this peculiar branch. of the law of 
equity along with the corresponding principles 
ot the broader doctrine of estoppel; 
accede to the argument of Mr. Bahadurji 
‘for the plaintiff that section 41 «of the 
Transfer -of Property Act is the statutory 
qualification and ‘restriction of the general 
law-of estoppel contained in section 115 of 
the Evidence Act which isa rule of proof, 


If the case had to be decided under section 
` (1) 81 B, 61 ;8 Bom, la R. 873. 
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115 of the Indian Evidence Act upon general 
and unmodified principles of estoppel, I have 
felt from the first that the plaintiff would 
have a great dificulty in evading that bar. 
But the Transfer of Property Act has plainly 
restricted the more general principles of 
section 115 when the transactions relate to 
immovable property. Section 41 imposes, 
as the English Courts have consistently 
inclined to impose, upon the purchasers of 
immovable property the daty of exercising 
reasonable care and diligence. A very super- 
ficial analysis would reveal obvious distinc- 
tions between the application of the ordinary 
principles of estoppel on the one hand and 
the application of the principles to which 
effect has been given under the 41st section 
of the Transfer of Property Act. And it is 
because this case must, in my opinion, clearly 
be governed by that section which really is 
not strictly speaking within the scope of 
estoppel at all, that I think the question can 
be shortly and satisfactorily answered ; for, 
bearing in mind the evidence, which has been 
laid before the Court, I do not think that it 


-can seriously be contended fo defendant No. 2 


that he attempted to make any reasonable 


‘enquiry aball into the true nature of his 


vyendor’s title. The story which he tells is that 
-upon being offered this mortgage he virtially 
left the matter entirely in the hands of his 
solicitors, to whom he showed, for aught 
this Oourt may know, something which may 
have been no more than a certified copy of the 
sale certificate or a certified copy of the 
decree, pursuant to which the sale was 
effected. Anditis equally clear from the 
evidence of Mr. Mulla that the Solicitors 
were from the first dissatisfied with the 
title and advised defendant No. 2 that if he 


~ advanced the money upon it he was doing 


so at his own risk. An attempt has been 
made to explain that by saying that the only 
doubt entertained was:as to the title prior 
to the decree and the Court-sale, but the 
defendant himself admits that he took no 
further steps to clear up this matter, while 
Mr. Mulla distinctly says that the defendant 
did not wish him to pursue his investigations 
further. * 

Now, even assuming that this case were 
a case to be decided under section 115 of the 
Evidence Act, there must always be a? ques- 
tion of. fact to be answered. The Court 
would haye to be satisfied that the plaintiff, 


pad 
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against whom a bar of estoppel is set up, 
intentionally caused by his word, act or 
omission the defendant to believe something 
to ba true and to acb upon that belief, and 
underlying that, would certainly ba a ques- 
tion of fact whether, in all the cireamstancas 
disclosed, the Court was satisfied that the 
defendant, relying on the bar of estoppel, was 
caused to believe a cartain thing to ba true 
by the plaintiff’s act, dil in fact believe it 
to be true and actad upon that belief. Hav- 
ing regard, however, to the character of de- 
ceased defendant No. 1, who was a man of no 
position or means and who appears to have 
been little better than a common law tont, 
it may reasonably be conjectured, to say no 
more, that defendant No. 2 would have and 
ought to have suspected that he was not the 
kind of man to have bought a property of 
considerable value. Going.a step or two 
further and noting the relations, seemingly 
relations of intimacy, which existed for a 
time between defendant No. 1 and defendant 
No. 2, the conduct of defendant No. 2, in 
regard to this matter of doubtfal title, 
would certainly seem to suggest that he 
and defendant No. l bad come to an under- 
standing upon the matter and that defendant 
No. 1 had induced him (defendant No. 2) tc 
advance his money upon a pretty clear com- 
prehension of what the truth of the matter 
was. Thereis againthesuspiciouscircumstance 
that while the first mortgage embraces 
certain property’ of defendant No. 1, when 
the mortgage of 1903, which is now -in evi- 
dence here, was executed, the whole of defen- 
dant No. 1’s property was released and the 
whole charge was placed upon the plaintiff's 
property. I have very little doubt from the 
facts which have been stated by the plaintiff 
in her evidence that defendant No. 1 was a 
rogue, who had obtained complete influence 
over the plaintiff, an unprotécted and 
illiterate woman and that he deliberately 
planned to impose upon her, draw her into 
litigation in every direction and so despoil her 
of all her property: Defendant No. 2 is a 
shrewd money-lender, who may be presumed 
to beefully capable of looking after his own 
interests,andI should find great difficulty 
in believing that he was really satisfied with 
the title, which defendant No. 1 offered to 
him, before entering upon this transaction. It 
is not seriously denied that the plaintiff 
Hoorbai was at the time and has ever since 
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- bean in actual occupation of the property in 


dispute, and actual possession has always 

aen regarded by the Courts as constractive 
notice. It is, however, immaterial for my 
present purposes to pursue an enquiry 
as to what the probabilities were of defen- 
dant No. 2 arriving at the teath, had he 
made the ordinary enquiries which were to be 
expected from au honest and respectable pur- 
chaser, because as I have said he did not 
make any enquiry ab all, and, therefore, upon 
a principle too well-settled now to. be ques- 
tioned, he would be clearly deprived of any 
help which he might otherwise seek to obtain 
from the equitable doctrine of purchase for 
value without notice. 

There is really, I think, nothing more 
in the case necessary to be discussed, for it 
haslong since been admitted by defendant 
No. 1 that the property was in fact pur- 
chased benami with the plaintiff's money 
and for her use. - And that being so, defend-- 
ant No. 2 having chosen td advances his money 
without taking reasonnble care to satisfy 
himself about the nature of the secarity can- 
not, I think, claim to enforce any equities 
against the plaintiff. 

As to his contention that the monies 
which he advanced to defendant No. 1 were 
in fact expended upon the plaistiff’s property 
ami for her benefit and should, therefore, now 
be made acharge upon the property, all that 
needs be said is that this matter was fully 
gone into before the Commissioner at a com- 
paratively early stage of this case between 
the plaintiff aud defendant No. 1, defendant 
No. 2 not objecting; and the Oommissioner 
found that no part of this money had been 
expended upon the plaintiff’s property.- So 
faras the evidence given at this trial goes, 
it tends to support the same conclusion. 
The plaintiff is very positive that she herself 
defrayed all the expenses of the repairs and 
that she never had the use or benefit of these 
mortgage loans. Defendant No. 2 is hardly 
in a position to contradict that evidence. 
That part, therefore, of his defence, which 
rests upon this special ground, seems to me to 
be unsustainable. 

_ Upon these general principles, which must, 
1 think, be admitted to be beyond all serious 
question, the plaintiffis entitled to a decree 
for the restitution of any title-deeds of this 
property, which defendant No. 2 may hold, and 
for a declaration that the mortgages effected 
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upon it by defendant No, 1 are not binding 
upon the plaintiff or upon the plaintiff’s pro- 
perty. 

I need not, I think, dwell upon the last 
technical objection baken by defendant No. 2 
that inasmnch as this snit has abated against 
defendant No. 1, it cannot becontinued against 
him. The only reason why it has abated 
against defendant No. 1, is that he has died 
and left no: known heirs. Being apparently 
heavily indebted no one is anxious to come 
forward and acknowledge himself to be his 
‘heir. Itis not as though the plaintiff had 
made no efforts to find ont the heirs and re- 
presentatives of-the deceased Abu Bakar and 
bring them upon the record. It is very much 
to the plaintiff’s interest to find the heirs of 
Abu Bakar, against whom she has been award- 
ed large costs; and the correspondence shows 
that the plaintiff’ has made all reasonable 
efforts, as indeed was to be expected; to 
ascertain whetherany heirs of Abu Bakar 
are in existence, - In that state ‘of affairs L 
do not think that there is any substance in 
contention, which was rather half- 
heartedly pressed by the defendant, > on this 
technical ground. 

Attorneys for the Plaintiff: Messrs. Mehta 
and Dadachangji. 

. Attorney for the Defendant: Mr. 
Vakil. 





(s. 0. 12 Bom. L. R. 462.) 
BOMBAY HIGH COURT. 
ORIGINAL Orvit Sorr No. 708 oF 1897. 
March, 21, 1910. 

. Present :—Mr. Justice Beaman. 
ABDOOL HOOSEIN ESUFALLY— 
DEFENDANT—APPLIOANT 


versus 
ESMAILJI ABDOOL HOOSHIN—. 


PLAINTIFF—QPPOSITE PARTY, ' 

Divil Procedure Code (Act V of 1908), 0.-V, R. 16 
~~ Service of summons—How effected—Limitation “Act 
| ‘(Act TX of 1908), 8.5, art. 164 —“Knowledge of decree,” 
meaning of —Inherent power of Courts, limitations on— 
Section 5 of the Limitation Act not applicable to 
applications for setting aside ex parte decree. 

Order VY, Rule 16 of the Code of Civil Procedure 
contemplates three distinct classes of service, (1) on 


the party in person, (2)on that party’s duly appointed | 


agent, (8). uponany other person on behalf of that 
party. The third class of serviceis contemplated by 
the law only when the party cannot himself be found. 
Service effected on a party in person is defective if 
the mark or ae of the party is nof taken npon 
the paper. 
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Knowledge of the decree within the meaning 
and intention of art. 164 of the Limitation Act 
mesus no more than knowledge of the fact that 
a decree of the kind is in existence. Tho words 
cannot be extended one inch farther soas to let ir 
the possibility of embracing knowledge of the con- 
tents and general effects of the decree. 

There is no anthority for the proposition that tho 
inherent powers of Courts extend to overriding or 
abrogating statutory law. 

Section 5 of the limitation Act has not been cx- 
tended to applications to have es parte decrees set 
aside. 

\ Mr, F. §. Talyarkhan, for the Plaintiff. 

Mr. K. B. Dastur, for Defendant No. 3. 

Judgment.—this is a Rule taken out 
by: defendant “No. 8 in Suit No. 708 of 
1£97 to have an ex parte decree passed 
against her on the 22nd of March, 1898, set 
aside, | 

The- defendant asks for this relief on the 
ground that no notice was served upon her, 
and incidentally sets forth certain facts which 
in substance would, if believed, show that the 
claim so far as it touched her was essentially 
false and should not have been decreed 
against her. 

Oauseis shown against the rule on two 
grounds: (1) that there was a good service, 
and (2) eveh if there was no good service the 


application is time-barred. 


Upon the merits, disclosed in the affidavits 
laid before the Court, I have very little doubt 
that defendant No. 3 ought to succeed and 
that this is a case in which if the rule is to 
be discharged upon technical grounds there 
is a very' great danger, to say no more of 
real and serious injory being done to the 
defendant. But the plaintiff who has oppos- 
ed this rule, has insisted upon the Court 
adhering strictly to the letter of the law 
and laying all other considerations outside 
the determination of this rule. Therefore, 
it becomes necessary to scrutinize with par- 
ticular care what the letter of the law is 
in so far as the law governs the rights of the 
parties in the matter of service and such 
reliefs as ought to be given, on the ground 
of inadequate service. 


Accepting as true all the facts stated in the 
plaintiff’s counter-affidavits npon this rule, it 
still appears to me that if we apply the 
section with rigid literalism there has been a 
failure, and a material failure, to comply with 
one of the -conditions of good and lawful ser- 
vice. Thequestion with which Lam directly 
concerned falls within the scope of section 


- 
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79 of the old Code, now O. V, Rule 16, which ` 


runs: 

‘Where the serving officer delivers or ten- 
ders a copy of the summons to the defendant 
personally, or to an agent or other person 
on his behalf, he shall require the signature 
of the person to. whom the copy is so de- 
livered or tendered, 


And reading. ar the sections hen deal 
with service in their proper sequence and 
connection, I am inclined to think that there 
was considerable force in the contention and 
_ in the reasoning, npon which that contention 
was based, of Mr. Dastur. In all strictness 
I think we must regard section 79 as contem-. 
plating three distinct Oy of service: (1 
on the party in person, (2) on dhat party 5 
duly appointed ‘agent, (3) Upor any wa E 
person ‘on behalf of that party. Then, if 
we tarn-to the sections which hare preceded, 
wo shall see thatthe third class of service is 
< contemplated by the law only when the party 
cannot himself be found. Here it is the 
plaintiff's own contention that defendant No. 3 
was actually present and, that the service 
was effected upon her in person. But the 
plaintiff seeks to evade the literal difficalty 
by arguing that the husband of defendant 
No: 3 was likewise present and that although 
the service was, no donbt, effected on defen- 
‘dant No. 3 in person, the signature of the 
husband. taken on her behalf would fulfill all 
the requirements of the latter portion of O. V, 
r. 16. But as I have been asked by the 
plaintiff to adopt the most rigid view of 
the letter of the law when he thought by 
so doing it would serve his own purpose, 
it certainly seems to me that that lettér of 


the law is clearly against the extension which - 


he wishes to give to the face meaning of the 
. words I have quoted from section 79. I have 
very little doubt that, if the facts alleged by the 
plaintiff in his affidavits are true. there’ was 
in fact very good service to which no excep- 
tion would ordinarily be taken; but in spite 


of that I cannot shut my eyes to the fact that - 


- there would be a technical defect inasmuch 


7 8s though the service was effected upon the 


party in person, neither that party’s mark 
or signature was taken upon the paper; and it 
is, therefore, open to defendant -No..3 now- 
to contend, and [think contend successfully, 
that tĦe service was bad. Then, unless the 
plaintiff could succeed upon the second ground 
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of limitation, defendant No. 3 would surely 
be evtitled to have this rule made absolute. <. _ 
. It is unnecessary for me to go into the 
various considerations „which have been 
suggested in the course of the arguments as 
arising out of the case law authority upon 
the powers of the Courts to set aside ex parte 
decrees, for while those cases show that the -~ 
‘ Courts have occasionally taken, the most 
ample view of their powers-and have gone 80 
far as to,say that the inherent powers of the 
Court enable it to set. aside ex parte decrees - 
of its own upon any sufficient ground or when’ 
it appears that failure to do so would result 
in an abnse of its own processes, none of those 
cases in India at any rate have gone the 
length.of saying that those powers inherent 
in the Courts can override the provisions of 
statutory limitations. One case to which I 
was referred namely, Beale v. Macgregor, (1), 
appears to indicate that the’ English Judges 
have even gone so far, but I apprehend that 
what their Lordships were dealing with was 
a role of their own making which they felt 
themselves, therefore, at liberty to unmake 
upon a proper occasion. If indeéd the deci- 
sion really meant that an eg parte: judgment _ 
could be set aside upon an application which 
Was in any sense time-barred, the case would 
be altogether different where a prohibition 
was created’ by Statute; for I do not believe 
that any authority could be cited either 
in England or in India for the proposition 
that the inherent powers of Courts extend to 
overriding or ubrogating statutory law and 
in this country the statutory limitation pro- 
vides that the application to have an ex parte 
decree set`aside must be brought, where there 
has been no service of summons, within thirty 
days of the partyaggrieved having knowledge 
of the decree. In the present case defendant 
No. 8 admits that she received notice on the 
-26th of January and this application was 
filed on the 26th of February. When, tbere- 


| fore, she has received all the time to which 


she is entitled under section 12 of the Limit- ` 
ation Act, her present applications is still one 
day out of time, and it does not appear that - 
this delay can be excused under section 5. I 
am not aware that that section has yet been 
-extended by any .enactment to applications 
to have ex parte decrees set aside, nor has the 
Court been asked to excuse delay, if delay 


there has been in making this appli 
Q) a 2 T, L. R. 811, 8 pp cation, 
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Defendant No. 3 rather contends that there 
is no bar of limitation because she only 
obtained knowledge of the decree within the 
meauing of art. 164 of the second Schedule 
of Act IX of 1908 on or about the 3rd of Feb- 
ruary. In support of this contention I am 
referred to the recent decision of Davar, J., in 
Pundlick Rawji,v Vasantrao Madhavrao (2). 
the only decision, I believe, which has as yet 
been given upon this new article 164. I 
agree entirely. with what that learned Judge 
has said, namely, that in every case whether 
or not a party seeking this kind of relief has 
knowledge of the decree, must be a question 
of fact. 
throughont with defendant No. 3, although 
I should be very gladif I could see my way 
under cover of any of the passages in Davar, 
J.’s judgment to extend the meaning of the 
simple words used in art.’ 164 so as to 
bring the defendant’s case within them, 1 
confess that those words present no difficulty 
whatever to my own mind and that the facts 
of the present case seem to me to admit of no 
dispute or question. Defendant No. 3 received 
the notice of this Court inthe ordinary form 
apprising her of the number and date of tha 
decree and I find it impossible to hold that, 
from. the moment of the receipt of such 
notice, the recipient had no knowledge of the 
. decree within the meaning and intention of 
art. 164. I-understaud the words there used 
to mean no more than knowledge of the fact 
that a decree of the kind is in existence. I 
do not understand that they can be extended 


one inch farther so as to let in the possibility . 


of embracing knowledge of the contents and 
general effects of the decree. If I were to 
adopt the view which defendant No. 8 has 
pressed upon me relying on the judgment 
of Davar, J., it-seems to me that no consistent 


affect could ever be given to art. 164. It- 


would be open to'avery person, who received 


notice in, however, solemn a form of the èx- - 
istence of a decree, to reply that he was not > 


aware of the particulars and details and that, 
' therefore, time could not be made ‘to run 
-against him until he had made inquiries 


ample enough to satisfy himself upon all- 


these points. In other words, that he might 
reserve to himself the power of extending 
period of limitation practically indefinitely 
for the prosecution of imquiries, however, 
- dilatory in every minute particular of’ the 
(2) 11 Bom. L. R, 1296;4 Ind. Cas, 686, - 
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used in it. 
‘that the only result would be to make that 


Although my sympathies have been- 
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decree of which he was notified. That is a 
practical extension of the section which mast 
necessarily follow upon any tentative exten- 
sion of the ordinary meaning of the language 
And it certainly appears to me 


article either a dead letter or an absurdity. 
With very great reluctance, therefore, I 
come to the conclusion that although defen- 


~“ dant No. 3 has succeeded in showing that the 


service was defective, and, therefore, bad, 
she-is upon her own admission one day be- 
yond the period of limitation, and is, there- 
fore, debarred from obtaining the relief I 
should otherwise have been only too glad to 
extend to her. y 

In these circumstances, I must discharge 
this rule, but having regard to what I believe 


_tobe at any rate the probability underlying 
_it, I shall not allow the plaintiff any costs. 


The rnle will, therefore, be discharged. 
Parties to bear their own costs of it. 

Rule discharged. 
_ Attorneys for the Plaintiff: Payme § Co. 

Attorneys for the Defendant No 3: Jehangir, 
Gulabbhai and Billimoria. 





(s. c. 12.Bom. L. R. 466 ) 
BOMBAY HIGH COURT. 
Secoxp Civit Apparat No. 754 or 1906. 
March 3, 1910. 


Present:—Sir N. G. Chandavarkar Judge, and 


-Mr. Justice Heaton. 
OHUNILAL TULSIRAM——DREFENDANT — 
APPRLLANT 
DET EUS 


MULABAI—Pcamntivr—R.esPon DENT. 
Stamp Act (II of 1809), 5. 386—“Admıtted tn evi- 
dence’ —Document inadvertently allowed to be exhibited 
—Mistake of Court—Court to correct its own mistake 
suo moto. i 
A document was tendered in evidence. Its 
admissibility was objected toon the ground of want 


-of stamp and accordingly an issue was raised in the 


Court of first instance to try the question. The Judge, 
however, postponed its decision until the delivery of 
his judgment on the whole case. In the meantime 
the document was exhibited (contrary to law) as part 
of the evidence. In his written judgment deciding 
the suit on the whole case, the Court held that tho 
doonment was inadmissible for want of stamp. On 
appeal, however, it was held that as the docament 
was as & matter of fact let in and exbihted as a 
piece of evidence at the trial, its admissibility could 
not be objected to at any subsequent stage of the 


cage: 
- Held, by the High Court 


6 
(1) That the document onght to-have been 
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excluded. It was by mistake that it had 
crept in, and the Oourt was bound to correct 
the mistake suo moto. : 
Mohun Lall Sookw v. Bebee Dass, 8 M.I. A. 
193, relied upon. - 


(2) ‘Admitted in evidence’, in section 86 of the 
Stamp Act, means the act of letting the 
document in as part of the evidence; but it 
must be letting in as a resnlt of judicial 
determination of the question whether ıt 
can be admitted in evidence or not for want 


of stamp. In cases, ‘however, wheré tho - 


question of stamp has escaped tho notice 
of tho Court and the attention of the parties 
and a document 18 allowed by the Court to 
go in, the admission is a judicial dotermina- 
tion of the question, because the Court let in 
the document on its view that there was 
nothing agginst its admission. 


Second appeal from the decision of the 


District Judge, Khandesh, reversing the 
decree passed by the Subordinate Judge, at 
Jalgaon. 

Mr. Branson with Messrs. M. B. Ohanbul 
and G. K. Dandekar, for the Appellant. 

Mr. G.S. Rao, for the Respondent. 

Judgment.—It is not disputed that 


Exhibit 36 is inadmissible in evidence for - 


want of stamp. But the question is whether 
it can be treated as having been-admitted in 
evidence within the meaning of section 36 of 
the Stamp Act (II of 1899) so as to debar the 
appellant from questioning its admissibility 
on the ground of want of stamp. The 
Subordinate Judge in his written judgment 
deciding the suit on the whole case held that 
the document was inadmissible for want of 
stamp. That view, however, has not 
prevailed “with the lower appellate Court. 
That Court indeed agrees that the document 
“was inadmissible for want of stamp but-it 
holds that as the document was as a matter 
of fact let in and exhibited as a piece of 
evidence by the Subordinate Jadge atthe 
trial, its admissibility cannot be objected to 
at any subsequent stage of the case. In go hold- 
ing that Court has practically given to the 
„expression admitted in evidence” in section 
36 of the Stamp Act a meaning which is erro- 
neous in law. Ký Admitted in evidence” means 
the act of letting the documentin as part of the 
evidence; but it must be lettingin as a result 
of gudicial . determination of the question 
whether it can be admitted in evidence or 
not for want of stamp. 
Court admitting it must have applied its 
mind gonsciously to the question whether the 
document is admissible or not, It may, of 
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course, happen in some cases thata document, 
which is not admissible for want of stamp, 18 
allowed by the Court to goin, the question of 
stamp escaping its notice as well as the atten- 
tion of the parties. In such cases the admis- 
sion is a judicial determination of the question, 
because the Court let in the document on its 
view that there was nothing against its 
admission. In the present case when the 
document in dispute was tendered in evi- 
dence, its admissibility was objected to 
and accordingly an issne was raised in the 
Court of first instance to try the. qnestion. 
The Subordinate Judge postponed its decision 
until the delivery of his judgment on the 
whole case and after evidence recorded on all 
the issues, including the issue as to the 
admissibility of this document. In the 
meantime the document was exhibited as part’ 
of the evidence. That was contrary to law, 
becausethe Srbordinate Judge had not decided 
then the question of admissiblity. Whether 
that was owing to inadvertence on the part of 
the Subordinate Judge, or whether it was an 
act of some clerk of the Court done in accord- 
ance with its practice, the exhibiting of the 
document under the circumstances could not 
bind the party who had objected to its 
admissibility and whose objection awaited 
final determination by theSubordinate Judge. 
Therefore, when the Subordinate Judge came 
to the conclusion at the time of deciding the 
whole case upon all the issues that the docu- 
ment was not admissible in evidence, the docu- 
ment ought to have been excluded. It was 


"by mistake that it had crept in, and the Court 


was bound to correct the mistake upon the 
principle laid down in Mchunlall Sookul v. 
Bebee Doss (1) that where a Court has done 
something, which the Court ought not tohave 
been asked to do, either by accident or 
negligence, still the effect is just the same as 
if the Court has been induced to make an 
order, which if the facts were fully before it, 
16 would not, or might not, have been induced 
to make, The appellant was not bound to 
ask the Court to correct the mistake. The 
Court ought to have corrected it suo moto, 
because the mistake was that of the Court 
and the appellant had nothing to do with it 
and he had done all he could to get the docu- 
ment excluded. 

But it is contended that, although this 


document be excluded from evidence, yet 
(1) 8 AL 1. A. 198 at p. 195. 
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there is other evidence to support the finding 
`> ofthe lower appellate Court. Whether there 
: 18 other evidence- or not to support the claim 
of the plaintiff as against the defendant is a 
‘question which we cannot determine in second 
appeal. This Court has decided in Ohenbasapa 
'v. Lakshman Ramchandra (2), that an un- 
stamped hungi is “acted upon’ where a 
decree is passed ,on it, whether proved or 
admitted, and’ that the Court cannot give 
effect to it in either case. That would also 
be the law applicable to a promissory-note, 
‘provied that ruling applies to the provisions 
of the present Stamp Act. But, however, that 
may be, whether there is that evidence or 
“mot, itis not our fanction to say. We may 
also draw the attention of the lower Court to 
‘Krishnaji Nasayan Parkht v. Rajmal Manik- 
chand Marwadi (3) where it was held that, 
where there is an indépendent admission 
of a loan, the holder of a hundi, bill or note, 
which is defective and inadmissible in 
evidence for want- of a stamp, may still sue 
on the consideration the person to whom he 
gave it, though he cannot use the bill in 


a 


support of his suit [see also Ramchandra Rao ` 


vy. Vénkataramana Ayyar (4)]. We do not 
express any opinion one way or the other 
on the merits of the case. All that is de- 
termined by us is that Exhibit 36 must 
be excluded from the evidence. Weask the 
lower appellate Court to find on the fourth 
-issue on the ‘evidence as it stands after 
excluding Exhibit 36. Finding to be returned 
within one month. 
- (2) 18 B. 869.-- (8) 24 B. 860. 
(s. c. 12 Bom. L. R. 471) 
BOMBAY HIGH COURT. 
Sreconp Cryin APPHAL NO, 558 or 1909. 
- + April 4, 1910, 
Present:-—-Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Batchelor. 
“NARAYAN SHRIDHAR DATE —- 
' DerENDANT—APPRLLANT 
COT sus 
PANDURANG BAPUJI DATE— 


‘ PLAINTIFF—-RESPONDENT, . | 
. Hindu Wills Act (XXI of 1870), 85. 2, 5-——Succesmon 
Act (X of 1865), s. 187—Admintatrator-General’s Act 
(11 of 1874), 3. 86-— Will made in Bombay— Comprising 
` property worth less than Rs. 1,000—~—Administrator-Gener- 
 al’s certificate—Sufficient without probate— Right to sue. 
A Will made in Bombay is subject to the provisions 
of the Hindu Wills Act. But where the property 
comprised in the Will is less than Rs. 1,000 in value, 
a claimant under the Will-is entitled to obtain a 
certifleate of administration under section 86 of the 


(4) 28 M. 527. 


` 


' Administrator-General's Act, and then to sane for 


possession of the property mentioned therein, without 
taking out probate. 

That that provision of the Administrator.General's 
Act is not affected by the incorporation in the Hindu 
Wills Act of section 187 of the Succession Act. is 
clear from section 5 of the Hindu Wills Act which 
provides that nothing contained in this Act shall affect 
the rights, duties and privileges of the Administrator- 
General of Bengal, Madras and Bombay respectively 


Second appeal from the decision of the First 
Class Subordinate Judge at Thana, confirm- 
ing the decree passed by the Sub-Judge at 
Panvel. 

Mr. M. V. Bhat, for the Appellant. 

Mr. G. B. Rele, for the Respondent. 

Judgment.—tThe only question that 
-we have to decide in this casa is whether the 
certificate of the Administrator-General grant- 
ed to the plaintiff entitles him to sue for 
possession of the plaint property without 
taking out probate of the Will under which he 
claimed as legatee—a Will which was made 
in Bombay and is, therefore, subject to the 
provisions of the Hindu Wills Act. 

If the certificate of the Administrator- 
General did not entitle him to sue without 
taking out probate, he would be bound by 
section 187 of the Indian Succession Act, 
which is incorporated in the Hindu Wills 
Act, to take out probate before he could 
establish his right as a legatee. 

The certificateofthe Administrator-General 
was granted under section 86 of the Adminis- 
trator-General’s Act, which states that in 
cases where the Administrator-General is 
satisiied that the assets do. not exceed one 


thousand rupees in value, he may,if he thinks 


fit, if requested so to do by writing, under 
the hand of the executor or the widow or 
other person entitled to administer the effects 
of the deceased, grant to any person claiming, 
otherwise than as a creditor, to be entitled to 
a share of such assets, certificates under his 
hand, entitling the claimant to receive the 
property therein mentioned, belonging to the 
estate of the deceased, for value not exceeding 
in thé whole one thousand rupees. 

That provision, we think, implies that the 
certificate when granted willas a matter of 
law entitle the claimant to receive the “pro- 
perty. That that provision of the Admini- 
strator-General’s Act is not affected by the 
incorporation in the Hindu Wills Act of the 
section 187 of the Succession Act, is* clear 
from section 5 of the Hindu Wills Act which 
provides that nothing contained in this Act 


w 
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Bhall affect the rights, duties and privileges 


- maintain this suit. 


xæ 


_ for which they were let by any of tho causes mon- - 


of the Administrator-General of Bengal,” 
Madras and Bombay respectively. ; 

The plaintiff, therefore, was entitled to 
We confirm the decree 


of the lower Court and dismiss the appeal 


with costs. : 
; Decree confirmed, 


(s c. 12 Bom. L. B. 474) 
BOMBAY HIGH COURT. ' 
ORIGINAL Crvun Sur No. 257 or 1909. 
February 14, 1910. 
Present:—Mr. Justice Davar. 
BREUL & Co—PcaintiF83 
; CErsus l 
HAJI SIDIOK HAJI IBRAHIM— 


< DEFENDANT. i 

Transfer of Property Act (IV of 1882), 8. 108, clause 
(e)—Lease, expiry of—Notice—Reasonable time—" 
Liability of tenant to make over possession to landlord 
—TJaabitity for use or occupation—Measure of damages. 

The trne construction to be placed on clause (e) of 
section 108 of the Transfer of Property Act is that on 
the demised premises’ being destroyed or rendered 
substantially and permanently unfit for tho purposes 


tioned thorein, the lessee would have an option by 
notice to terminate the lease and that on such notice 
being given, the lease should be deemed to have come 
to an end. On the occurrence of the fire and the 
destruction of premises let toa tenant, the contract 
of letting becomes voidable nt the option af the tenant 
and on that option being exercised, it becomes void. - 
The lease does not become, however, void ab initio. * 
The notice should be given within a reasonable time 


- and the question as to what isa reasonable time 


7 


must always be judged by the facts of each particular 


case. | 

A tenant has no right to retain possession of the 
premises till such time as it suits him and then make 
the destruction of premises by fire or other canses the 


ground for putting an end to the lease go far asthe. 


remainder of the term is concerned. : 

On the determination of a lease itis the duty of 
the tenant to put his landlord in vacant possession of 
the premises let to him. So far as this obligation 


imposed by law on the tenant is concerned, is matters 


not in the least whether the lease came to a termina- 
tion by efflux of time, or by operation of Jaw on the 
happening of events contemplated in clause (e) of 
section 108 of the Transfer of Property Act. 


Where by the action of the sub-tenant in not 
giving over vacant possession to the tenant, 
the tenant is unable to give such: possession to, 
the landlord, the tenant renders himself liable “to 
make good to the landlord either~by way of rent or 
by way of compensation for use and oconpation such 
sum of money as may be held to be adequate com- 
pensation. Itis not necessary that the tenant should 
in the first instance pay the landlord and then seek 
to recover from the sub-tenant. Itis sufficient if he 
has reAdered himself ‘liable to his Jandlord to entitle 
him to maintain a suit-against his tenant to recover 
what would be adequate and proper compensation 


me a “ 
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for withholding possession of the premises. ‘In all 
ordinary cases the measure of damages or com” 
pensation for use and occupation is usually the rent 
reserved between the parties.” | 
- Messrs Setalvad and Ratkes, for the Plain- 
tiffs.. i ` ik 
Messrs. Inverartty, Lowndes and Jinnah, for 
the Defendant. : 
Judgment.—aAlmost all the material 


' facts in this case are either admitted or an- 


disputed. The plaintiffs in this suit, Messrs. 
Breul & Co., a well-known firm of merchants 
carrying on business in Bombay, seek to 
recover from the deferidant, whois a desler _ 


in sugar in 4 very large way of business, the 


sum of Rs. 3,300, alleging that that sum is 
due to them either as rent or as compensa- — 
tion for use and occupation of a certain -‘ 
godown in Clive Road for the months of 
December 1908; and January and February 
1909 at the rate of Rs.. 1,100 per mensem. .— 
The godown in question is built on land ~ 
leased out originally by‘the Trustees of the 
Port of Bombay to one Mulji Jivraj in the 
year 1823, This lease, with the godown on 


_ the land; was about five- years ago acquired 


by Mr. Luckumsey Napoo. Mr. Luckumsey 
let this godown to the plaintiffs for- twelve ` 
months certain from the lst of April 1908 
up to the 31st of March 1909 at a monthly 
rent of Rs. 1,100. Messrs. Breul and-Co. in 


their turn let the godown for the same rent 


from the lst of May 1908 for the remaining 


-period of their lease to the-defendant. The . 


defendant used the said-godown for storing 


. sugar bags in it and has paid to the plaintiff 


the rent of the godown up ‘to the 30th of 


“November 1908. 


On the 5th of December following, there 
was a fire in the godown. The fire destroyed 
the roof and several doors and windows and 
the sugar stored in the godown was partly 
burnt and partly damaged by fire and water. 
At the same time the fire took place, there 
were in the godown 44,186 bags of sugar. 
The sugar seems to have been in bags that 
had three coverings, first, a gunney;over. it, 
matting, and then over-the matting, another 
gunney. It appears that immediately- after - 


the fire the salvage corps. of the Insurance 


Company or Companys with whom the sugar. 
had been insured, took possession of the ` 


: godown and the goods in it: The insurers at 


first seem to have intended to deal with the 


. sugar themselves but four days after the fire 


they changed their minds and sold the sugar 


` 
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x the godown to one Haji Golam Mahomed 


am, who is also a large dealer in sugar. 

the 9th of December 1908 all- the sugar 

onging’to the defendant that was damaged 
vy the fire of the Sth, was sold by the 
Insurance Companys to Mr. Gulam Mahomed 
Azam for Rs.1,35,000. Gulam Mahomed 
paid Rs. 50,000 on the 10th of. December 
and the balance of Rs. €5,000 on the llth of 
December and possession of the godown 
with the sugar in it was piven to him. On 
getting possession Gulam Mahomed com- 
menced to sort the sugar according to the 


extent of damage doneand to put the same. 


in new bags. There was no room in the 
beginning to do this work in the godown 
itself and, therefore, a neighbouring gudown 
was engaged and the work of re-filliig baga 
was carried out there for about fifteen days. 
Afterwards there being roomin this godown, 
the operation of sorting the sugar and putt- 
ing it in new bags was carried on in this 
godown. (ulam Mahomed intended to export 
this sugar and claim refund of Town Daty 
from the Municipality, and, in order to avoid 
any possible question about the identity of 
the sugar, he asked the Municipality to send 
one of their men to supervise the re-filling of 
the bags and to put proper Municipal marks 
- onthe new bags. Accordingly, one Narain 
Rukhmaji was deputed by the Municipality 
to attend to this work. He attended from the 
15th of December up to the 15th of February. 
From the 16th of February till the 28th he 
did not attend because he says he was not 
called. On the first and second of March he 
attended again but that was in the other 
godown and not in the godown that was 
burnt. According to his book, Ex. No. 11 
and his evidence, .it appears that Gulam 
Mahomed re-filled the damaged sugar in 
26,040 bags and took them away to his own 
godown. After the fire, Messrs. Breul & Co. 
on the 10th of December 1905 wrote a letter 
to Mr. Luckumsey Napoo asking bim to note 
that the agreement between them had ceased 
owing tothe fire. Luckumsey Napooimmediate- 
ly replied stating that the godown was 
occupied by sugar bags~-and other kachra and 
gave notice to Messrs. Breul & Co. that he 
would hold them responmble for the rent cf 
the godown till such time as the godown was 
cleared and possession of it given to him. 
See Exs. Aand B. The defendant, however, 
appears to have done nothing till the 9th of 
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January 1909 when he wrote a letter to the 
plaintiffs stating that as the godown was 
destroyed by fire he had exercised his option 
to terminate the tenancy and the same was at 
an end. This was written by him in reply 
to a demand for the payment of rent for the 
month of December. The defendant in his 
written statement set up a case in the first 
instance that he had given verbal intimation 
of the exercise of his option on the day follow- 
ing the fire. That was the case of the defen- 
dant atthe first hearing on the 10th of 
December. On the following day, however, 
Mr. Jinnah, on behalf of the defendant, 
abandoned his contention that his client gave 
notice on the day following the fire and said 
that he would proceed on the basis that the 
notice was first given onthe 9th of January 
1909. The plaint as- originally filed confined 
the claim to one ofrent under the sub-lease 
to the defendant. When the defendant’s 
counsel on the-second day raised another issne 
specifically, putting forward his contention 
that in any event the defendant was not 
liable on the agreement after his notice of the 
Sth of Jannary 1909, the learned counsel 
for the plaintiff thought it safer-to put his 
case in the alternative and based his claim on 
the use and occupation of the godown after fire. 
I gave permission to the plaintiff to amend 
his plaint and allowed the defendant to put 
ina supplemental written statement. Rule 
17, Order VI of the Civil Procedure Code 
empowers the Court to allow either party to 
amend his pleadings, as may be necessary for 
the purpose of determining the real question 
in controversy between the parties. And the 
real questions between the parties in this case 


` peemed to me to be whether the defendant 


was liable to pay to the plaintiff any, and if 
so, what sum either by way of rent or as 
compensation for use and occupation of his 
godown, after the fire. After the plaint had 
been amended and supplemental written 
statement put in more issues were raised, but 
it seems to me the question that is before the 
Court is not-one of much difficulty. Once the 
questions of fact are ascertained, the only 
question is one of law and of construction® of 
certain clauses in section 108 of the Transfer 
of Property Act. As to the facts, as I have 
said above, most of them have either been 
admitted or areundisputed. The only question, 
on which the parties were at difference at the 
hearing, was as to when Luckumsey Napoo 
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took possession of his godown. Acoording to 
Mr. Luckumsey’s evidence, clear possession 
of his godown was not given to him till about 
ihe beginning of March and he claims tc 
recover from the plaintilfs rent of his godown 
up to the 10th of March. Now there is no 
doubt on the evidence that is before me that 
Mr. Luckumsey got admission into his godown 
. somewhereabonut the middle of February. This 
Mr. Inckumsey himself admits but he says it 
took him twenty days to clean the godown and 
remove the kachra from it and he claims to 
be entitled to payment up to the period 
inclusive of the days which he says were 
occupied in cleaning the godown. On the 
19th of February 1909 he himself wrote a 
letter, Ex. No. 2, -wherein he informs the 
plaintiffs that their sub-tenants had removed 
the bags ofsugar lying therebut he complains 
that they had left kachra bothin and outside 
the godown. In the course of his evidence he 
explained that that letter was written by him 
on information received from Gulam Mahomed 
Azam’s man but that when he went to the 
‘ godown he found that there were about s 
thousand bags of sugar stillin the godown and 
that Gulam Mahomed’s men were collecting 
the semi-liquid stuff on the foor. He admits, 
however, that from the 20th of February he 
began removing the roof debris and the kachra 
from the godown. Inthe course'of the hear- 
ing Mr. Inverarity for the defendant laid great 
atress on the fact that some of the roof debris 
must necessarily have fallen into the godown 
itself and remained there. And heemphasized 
the fact that it was Luckumsey's daty to 
remove the debris and his argument, if 
I understood aright, was that while the debris 
was there Luckumsey must be taken toba in 
possession of the godown. From what has 
been proved, it seems to me that although 
there may have been some burnt debris in the 
godown itself, that did not in any way prevent 
the use of the godown to which it was put by 
the insurers and their purchaser Gulam Ma- 
homed. Luckumsey seems to have been most 
anxious to get back early possession of his 
godown, as he wished to re-build the same and 
let it out again. He said his godown had be- 
fore the lease to Breul & Co. fetched Rs.1,230 
a month as rent and as a matter of fact 
after he re-built it, he has succeeded in letting 
it ala rent higher than what was paid to him 
by the plaintiffs. At one time he threatened 
that he would claim Rs. 2,000 a month as rent, 
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if possession was not given to him immediate- 


_ly. He seems to have made many, attempts 


to get into the godown and take possession 
but Gulam Mahomed’s men would not let him 
come in while their operations were going 
on. Itis established that the bulk of the 
sugar had been removed from this godown 
by the 16th of February and very little 
remainedin the godown. I have no doubt 
that the godown was left in very unclean 
condition when Gulam Mahomed’s men gave 
up possession, But that must be partly due 
to the burnt debris of the rvof and partly 
due to the kachra consisting of old burnt 
matting and gunney of the original bags. It 
must also be remembered that Luckumsey 
required possession for the purposes of 
repairing his damaged walls, re placing ihe 


burnt windows and doors and re-building the : 


roof on the premises. For these purposes it 
was not absolutely necessary that the godown 
should be in a perfectly clean condition, for 
the building operations would necessarily be 
accompanied by certain amount of dirt and 
unoleanliness. 

Having regard to all the cirumstances of 
the case, the correspondence and the proved 
and admitted facts, I think for the purposes 
of this “case it would be just to all parties to 
hold that Luckumsey got back possession of 
his godown on the 16th of February, the day 
when the Municipal man finally ceased to 
attend the burnt godown. 

There does not appear in this case to be 
any other material question of facton which 
the parties are not agreed. Mr. Inverarity 
for the defendant has maintained that his 
client is not liable to pay more than the sum 
of Rs. 177-6—9 being rent for the firat five 
days of December and this sum his client has 
brought into Court The .learned counsel 
has contended in the first place that under 
the provisions of clause (e) of section 108 of 
the Transfer of Property Act, his client was 
entitled to exercise his option to put an end 
to the lease and he has further contended that 
once a tenant exercises the option given to 
him under that clause, the lease becomes 
void and must be treated asa lease void ab 
fnitto, He maintained that his client having 
given the notice, the lease became void; and 
no claim whatever based on the lease itself 
could be entertained by the Court and, 
therefore, his client was not liable to pay 
any rent. As to the plaintiffs’ alternative 
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claim for compensation for use -and .occupa- 


tion the learned counsel had a double 
defence. In the first place he said, his client 
was never in use and occupation of the 
godown after the fire. Between the 6th and 
the llth he said the ‘Insurance Companys 
were in occupation; after the llth Gulam 
Mahomd Azam was in occupation till such time 
as Luckumsey Napoo got back possession of 
his godown. In the second place, he contend- 
ed that Breul & Co, having given notice on 


_the 10th of December terminating their lease, | 


they had norightto maintain any suit for 
use and occupation of the godown aften that 
date. I feel considerable difficulty iu accept- 
ing Mr. Inverarity’s argument that in the 
events contemplated by clause (e) of section 
1C8 on the tenant giving notice, the lease be- 
comes ab tnttvo void and no claim could be 
made thereunder. It seems to me that such a 
construction would lead to some very startl- 
ing and objectionable results. Rights ‘may ` 
have arisen and obligations incurred by parties 
to a lease before the premises, the subject. 
matter of the lease, are destroyed by, fire 
or other, causes contemplated in the clause 
in question. It would manifestly be unjust 


_ to, hold that those claims or obligdtions 


which may have no connection whatever 
with the destruction of premises and :may 
have arisen-quite independently of the fire, 
should all be obliterated because the tenant 
chooses to exercise the option given to him 
uader the clause. Mr. Inverarity pointed to 
section 65 of the Indian Contract Act, the 
provisions of which, he said, were sufficient to 
entitle the party hb has a claim to enforce 


if, as an advantage under the lease which the 


other party 1s bound to restore. I do not 
think the provisions of section 65 would meet 
the requirements of the manuy questions that 
may arise between the landlord and his tenant 
under a lease before the demised premises are 
destroyed and the lease is put an end to. In 
my opinion, the true construction to be placed 

on clauss (e) of section 108 of the Transfer 
of Property Act is that on the demised pre- 


mises being destroyed or rendered substan-. 


tially and pormanently unfit for the purposes 
for which they were let by any of the causes 
mentioned therein, the lessee would have an 


- option by notice to terminate the lease and 


that on such notice being given the lease 
should bs deemed .to have coms to an end. 


On the ocourrence of the fire and the destruc- 
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tion of promises let toa tenant, the contract 


of letting becomes voidable at the option of 


the tenant and on that option being exercised, 
it becomes void. I do not think there is any 
warrant whatever for: holding that the lease 
becomes void ab initio. This clause seems to 
be inserted in the Act for the purpose of 
safeguarding a tenant against the manifest 
injustice of having to pay rent under a lease 
where’ on the destruction of the premises the 
whole consideration fails and there is no 
reason why alease perfectly proper and legal 
should be deemed to be void during a period 
when no contingency as is contemplated in the 
clause had arisen. In the present case the 
lease as between the plaintiff and the defen- 
dant would in the ordinary course come to a 
termination and be deemed -to be void as soon 
as the defendant gave notice contemplated in 
the provision of the Act under discussion. 
Did he give such a notice? He has aban- 
doned the position originally taken up by him 
that he gave verbal notice on the day follow- 
ing the fire. The only notice, therefore, that 
he gave-was his letter of the 9th of January 
which he did not write till after the rent for 
the month of December was demanded from 
him. Mr. Setalvad has argued that that was 
not a proper notice and that the notice to be 
a valid notice should have been given imme- 
diately after the fire. I agree with this 
contention but so far only that in my opinion 
the notice should be given within a reason- 
able time from the occurrence of the fire and 
the question as to what is a reasonable time, 
must always be judged by the facts of each 
particular cage. In this case the lease in the 
ordinary course would „have teminated on 
the 31st of March less than four months 
after the fire and the notice is not given tall 
more than a. month of the remaining period 


"had already expired. I do not think that 


that was done within a reasonable time. A 
tenant has no right to retain possession of 
the premises till such time as it suits him 
and then make the destruction of premises 
by fire or other causes the ground for patting 
an end to the lease so far as the remainder of 
the term isconcerned. In the view, however, 
which I take of this matter it seems to me to 
be immaterial to decide whether in the 
. present case the notice of the 9th of January 
was such a notice as is contemplated in cl&use 
(e). of section 108 and whether it validly pat 
an end to the lease between the - parties. 
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- J cannot accept. 


‘Vacant posséssion. 
the provisions contained in clauses (m) and 
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will assume thatit was and that on the 9th 


of January the lease between the plaintiffs. 
' and the defendants became void and came to 


a termination. 

The important question, however, that re- 
mains to be considered is whether-on the 
lease becoming void or,as I put it, coming 
toa termination, was the defendant under 
‘any obligation to perform any duty cast upon 


(him by law before he can claim to bê dis- 


charged from the obligations imposed upon 
him under the lease? One of such obliga- 
tions is defined in clause (q) of the same 
section which provides that on the detarmina- 
tion of the lease the lessee is bound to put 
the lessor into possession of the property, 
and clause (m) of the same sectiun provides 
that the lessor on the termination of the 
lease is bound to restore the property in as 
a good condition as it was at the time when 
he was put in-posseasion and subject only to 
the changes caused by reasonable wear and 
tear or irresistible force. Mr. Inverarity 


has argued that these clanses do not apply, . 


as in this case the lease was not either 
determined or came to a termination but 
that the lease had become void. That again 
is a contention such I am constrained to say 
When a tenant gives notice 
contemplated by clause (e) it is true that 
according to the language of that clause the 
dease shall be void. But, as I have observed 
above, if can only mean that it becomes void 
from’ the date of the nofice, in other words, 
the lease is determined or comes to a termina- 
tion before its full period, on the happening 
of the contingency contemplated by clause (e) 
and the notice following on the happsning of 
that contingency. I think, therefore, that the 


_ defendant when he gave notice and announc- 
ed his intention to treat the lease as deter- 


mined, he was bound to give, if not quite 
clean possession of the godown, at all events 
Quite independently of 


(g) of section 108 of the Transfer of Property 
‘Act, there is abundant authority from very 
olde times for holding that a tenant is bound 
to restore possession of the permises to his 
landlord, when his lease comes to a termi- 
nation. 54 

In Harding v. Orethon, (1), Lord Kenyon 
laid down the law as follows:— ‘ 


s « 


When a lease is expired, the tenants 
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raspousibility is nob at an end. .. The lessor. 
is entitled to receive the absolute possession 
at the end of the term.” | i 

.The law laid down in tbis case as far back . 
as 1503 is still good law and the case I have 
referred is approved and followed in Hendsr- 
son v. Squire (2), where Cockburn, ©. J. quotes 
the words of Lord Kenyon in his judgment 
and Blackburn. J. says:— ” 

‘Independently of authority, on principle, 
neseing that the landlord gives the tenant 
absolute possession, ib is the duty of the 
tenant to restore absolute possession.” 

This case is followed by Sir Charles Farran 
in Baliaram v. Vasudev(3). The Chief Justice, 
in delivering the jodgment of the Court 
BaYS:— ; l 

“There can, we think, be no doubt that a 
tenant giving up demised lands to his land- 
lord is boand to give him vacant possession. ~ 
That is the law in England éven in the ease 
of a demise by parol. Where there is no 
express stipulation to that effect made at the 
time of the letting of the land it will be 
implied as one of the terms of such letting. 
The same must, we think, be the law in India.” 

It will thus be seen that both mnder the 
provisions of the Transfer of Property “Act 
and under common law governing the rela- 
tions between landlord and tenant long before ` 
the Transfer of Property Act came into force, 
on the determination of a lease it is the duty 
of the tenant to put his landlord in vacant 
possession of the premises let to him. So far 
as this obligation imposed by Jaw on the 
tenant is concerned, I do not think it matters- 
in -the least whether “the lease came to a 
termination by efflux of time or by operation 
of law on the happening of events contem- 
plated in olause (e) of section 108 of the. 
Transfer of Property Act. Was this obli- 
gation performed by the defendant? The 


- answer- must clearly be in the negative, 


When the fire took place, the godown was 
filled with enormous quantity of sugar bags 
and the contents of the godown were not 
wholly destroyed. More than half the quan- 
tity of sugar seems to have escaped with such 
little damage that it was worth the while of 
‘the purchaser to put it in 26,040 new baga 
and export it. The sugar so saved was of 
considerable value, for Gulam Mahomed 

(2) (1869) L. R. 4 Q. B. 170; 10 B. & 8.188; 38 L. 


. J. Q. B. 73; 19 L. T. 601; 17 W. R. 519. 
(3) 22 B, 348, 
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Azam paid Rs. 1,385,000 for it to the Insn- 
rance Companys sid he must have purchased 
the stock with a view to re-sell or export the 
same and make a profit thereby. At the time 
of the fire the godown was in possession of 
the defendant. The defendant has not 
chosen to come into the witness box and tell 
the Court under what circumstances the 
men of the salvage corps took possession of 
the godown and the goods thersin. I must 
assume that what took place must have been 
what would under the circumstances ordi- 
narily take place. As soon as the defendant 
- found that the godown was on fire, he must 
have given intimation’ to the Insurance 
Companys and either then or soon afterwards 
elected to abandon the salvage to the Insurers. 
The insurers, their agents or servants, as 
the salvage corps must be taken to be, could 
not have entered into possession of the g9- 
down without the knowledge and consent of 
the defendant. The Insurance Companys in 
‘their turn on selling the goods to Gulam 
Mahomed gave him delivery of the goods so 
sold by them, by allowing him to enter into 
possession of the godown and .to work thére 
for his benefit. The Court have no materials 
of judging on what terms and conditions as to 
the use and occupation of the godown itself 
the goods were sold. The defendant has not 
called any evidence and, therefore, the Court 
is nct in a position to say whether a-continned 
occupation of the godown by Gulam Mahomiud 
was Or was not contemplated between the 
insurers as thé vendors of the sugar and the 
purchaser Gulam Mahomed. Whetber Gulam 
Mahomed stipulated with the Insurance Com- 
panys or the defendant thathe should have 
possession of the godown till such time 
as he sorted the sugar and filled it in new bags, 
or whether he was to remove the sugar 
immediately, the Court is unable to say for 
want of any evidence on the point. I must, 
therefore, assume that what Gulam Mahomed 
did was with the ccnsent of his vendors. 
Those vendors were there in the first 
instance with the consent of the defendant and 
it seems tome that regarded from whatever 
point of view, the defendant so far as his 
immediate lessors were concerned, was in 
occupation of the godown throu gh those whom 
he had allowed to enter upon the demised 
premises: It may -be that in the end 
either the Insurance Companys or Gulam 


Madomed may be held to be hable | to pay 
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for the use and occupation of the godown 
from the dates of their respective possession 
to the date when Luckumsey Napoo succeed- 
ed in re gaining possession of his godown. 
The plaintiffs, however, are not concerned 
with the question as to who would be ulti- -. 
mately liable. They can make no claim wkat- 
ever against the Insurance Companys or 
against Gulam Mahomed. They can only 
look to their immediate tenant to pay 
them for the use and occupation of the 


_ godown, possession of which he failed to give 


to them. 

It was furtherargued-that the plaintiffs hav- 
lng given notice to their landlord Luckumsey 
Napoo terminating their lease, they had after 
the date of the notice no interest in the pre- 
mises and that they were not entitled to main- 
tain the suit either for rent or for compensa- 
tion for use and occupation in respect or this 
godown. It seems to me that, assuming that 
the notice given by Breul & Co. was a good 
notice and thatit terminated the lease between 
themselves and Luckumsey Napoo, they were 
under obligation immediately to restore pos- 
session of the godown to their landlord. 
This they were unable to do, entirely owing 
to the failure of the defendant to give posses- 


‘sion to them and, therefore, aven assuming 


that they were not entitled to maintain a suit 
for any further rent, they would be still 
entitled to maintain a suit to recover by WAY 
of compensation an adequate sum for the 
use and occupation of the godown by the 
defendant and those whom he put in posses- 
sion. By the action of the defendant in 
not giving over vacant possession to them, 
they were unable to give vacant possession 
to Luckumsey Napoo and they rendered them- 
selves liable to make good to Luckumsey 
either by way of rent or by way of compensa- 
tion for use and occupation such sum of money 
as may be held to be adequate compensation. 
It is not necessary that they shoald in the 
first instance pay Luckumsey Napoo and then 
seek to recover from the defendant.‘ It ig 
sufficient ifthey have rendered themselves 
‘entitle e them 
to maintain a suit against their tenant to 
recover what would be adequate and proper 
compensation for withholding possesion of 
the godown after the fire. As to wha i is the 
measure of such compensation, there is claar 
authority for holding that in all ordinary cases 
the measure of damages or compensation for 
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use and occupation is usually the rent reserv- 
ed bétween the parties. 

In Henderson v. Sequire (2) Blackburn, J. 
lays down this rule. He says:— 

“Then comes the next question what 
measure of damages the plaintiffis entitled to 
recover. He is entitled to what the rent 
would have amounted to for the time he was 
kept out of possession.” 

And in the case of Baliaram v. Vusudev (3) 
Sir Charles Farran observes:— 

“The question, however, still remains, what 
is the result of not giving a vacant possession. 
Does it continue the tenancy indefinitely 
or does it give rise to a claim for damages on 
the partofthe landlord. The latter appear 
to us to be its legal result.” 

Following these authorities I hold that 
the defendant in this case is bound to make 
compensation to his immediate landlord the 
plaintiffs for use and occupation of the godown 
from and after the date of the fire till the 
16th of February when as 1 have found above 
the owner of the godown was able to re-enter 
on the premises and take possession of the 
godown. It was argued that in any event 
such compensation should be for the use of 
the bare land. I am unable to accept this 
view. The godown was not wholly destroyed. 
The walls stodd and Gulam Mahomed seem 
to have closed up the spaces of the burnt 
doors and windows and made use of the 
godown in much the same way as if the 
godown was still intact. Gulam Mahomed 
must be takento bea needy tenant. If he 
had to remove all the damaged sugar to 
another godown and there sort and re-fill it 
in new bags it would, [ think, have not only 
cost him more than the rent of the godown 
in question but would in addition have 
involved him in much addditional inconvent- 
ence and trouble. If he had been put on 
terms I have no doubt whatever that he 
would have agreedto pay the full rent for 
the godown for the period of his occupation. 
Tt was said that Luckumsey Napoo got full 
insurance money ON which he must have earn- 
ed interest and, therefore, he was not entitled 
to claim both rent and interest. This argu- 
ment was based on an inaccurate knowledge of 
facts. Luckumsey did not get full insurance 
money. He put in a claim for total destruc- 
tion but he had to accept a smaller sum as the 
walls were not destroyed but only’ slightly 
damaged. The foundation and.the plinth and 
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flooring werg excluded from the Insurance. 
The moneys were intended by him and were 
eventually utilized in re-building the destroy- 
ed portion of the godown. To Luckumaey the 
godown was worth more than Rs. 1,100 per 
month. As soon a3 he re-built his godown 
he was able to let it for higher rent. Hav- 
ing regard to all these circumstances I 
think the rent reserved between the parties 
is A fair measure of damages or compensaticn 
which the plaintiffs are entitled to recover 
from the defendant. 
5 4 4 3 

There will be a decree for the plaintiffs 
for Rs, 2,750. This sum is made up of 
rent for the first five days of December 1908 
and compensation for use and occupation 
thereafter till the 13th of February 1909. 

The defendant must pay the plaintiffs costs 
of the suit. The defendant has, no doubt, suc- 
ceeded in reducing theclaimof the plaintiff by 
Rs. 550 but that, | think does not materially 
affect his liability to pay the costs of this suit. 
The costs so awarded not to include costs 
reserved. Plaintiffs must bear their own 
costs of and incident to the amendment of 
their plaint and pay the defendant his 
costs of putting in his supplemental written 
statement. 

Attorneys for the Plaintiffs: Messrs s Pestonji, 
Rustim, Kola & Oo. 

Attorneysforthe Defendant: Messrs. Thakur» 
das & Co. 
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Cow t—Appeal——No compromise allowable in appeal— 
Party respondent—Appellate Court has inherent power 
to add respondent who was no party in original Court 


—Intervenor—Appearance in appeal without appears 
ing in first Qomt. 
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Section 83 of the Probate and Administration Act 
does not apply to an application for revocation of pro- 
bate. which is governed by section 63. 

Pratap Chandra v. Kali Bhanjan, 40. W. N. 600, 
followed. . 

A proceeding for revocation of a probate, is 
not a suit within the meaning of Order XXIII, Rale 8, 
of the Civil Procedure Code, and, therefore, it is not 


4 


competent to the parties to adjust the matter in differ- , 


ence by a compromise. 


As g grant of probate operates as a judgment in rem, ' 


the Court must be satisfied that the Will has been duly 
executed before the grant is made. 

Ameer Chand v Mohanund Bits, 6 O. L. J. 453 ; 
Bawi v. Vishnu, 9 B. 241 and Ghellabhai v. Nandu 
“Bas, 21 B, 385, followed. 

A compromise as regards the due execution of 
an Will, if its effect is to exolude evidence in 


proof of the Will, is not lawfal within the mean- | 


ing of Rule 3 Order” XXIII, of the Oode, and no 
probate can be granted merely because the cayeator 
consents to the grant. Sach an agreement is against 
` public polioy, for its object isto exclude enquiry into 
the genuineness of the Will which it is the duty of the 
Probate Court to make. 

When probate has actually been revoked by a Court 
of first instance on the ground thatthe Will propound- 
ed is a forgery, the parties are not entitled to 
, bring the matter on. appeal and then by com- 
promise to obtain a reversal of the decision and 
a revival of the probate without any adjudication 
on the merits, 

An appellate Court has inherent power to add as a 
party respondent a person who was not a party to the 
suit in the original Oourt apart from the provisions 
of Order I, Rule 10, sub-rule (2) read with section 107, 
sub-section (2) of the Code. - 

A person who might have interrened in, the 
Court below, but has not done so and has not ap- 
peared in any capacityin the proceedings there, ought 
not ordinarily to be allowed to intervene in the 
appeal. But where the determination of the ap- 
peal may likely affect the interest of those not parties, 
it is proper for the Appellate Oourt to allow them 
to intervene. 


Rule for addition of EET T and applica- 
tion for compromise in Regular Civil Appeal 
No. 54 of 1908. 

Babu Ohandra Kant Ghosh, for the Peti- 
tioner. 


Dr. Rash Behary Ghosh. Babus Batkuntha 
Nath Dass and Gunoda Oharan Sen, for the 
Appellant, Opposite Party. 

: Babu Prokash Ohandra Mozumdar, for the 
Respondent, Opposite Party. 
Judgment.—tThe circumstances, under 
which the two applications under considera- 
tion have been made to this Court, may 
be briefly narrated. : One Arman Khan died 
on the 8rd August 1894, and left, as his heirs, 
his mother, two widows, four sons and four 
daughters. On the 12th September 1894, 
Momtaz Ali, the eldest son, applied for pro- 


d 
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bate of a Will alleged to have been seen = 


ed by his father shortly before his death 


onthe 13th Jone 1694. Special citation was 
issued upon the mother ànd the daughters 
but no-steps were taken to have any guard- 
ian appointed on behalf of the infant sons, 
and no notices were issued to them. The 
Will was proved in common form as the 
mother and the widows did not contest 
the proceedings, and order for grant of pro- 
bate was made on the 8rd November 1894. 
The probate was taken out on the 8th Decem- 
ber 1894. On the 26th January 1896, 
Momtaz Ali, as. executor, appears -to have 
borrowed a large sum of money from Gobinda 
Mohan Rai Chowdhury and others and 


‘hypothecated portions of the estate in his 


charge.’ The mortgagees subsequently sued 
to enforce their security, ‘obtained a decree 
on the 5th September 1895, and on the 
16th May 1899, purchased the mortgaged 
properties, of which they took delivery of. 
possession in due conrse of law. Meanwhile, 
Peary Mohan Guha and others, ‘who held 
decrees against Arman Khan, took ont exe- 
cution against his heirs, and purchased some 
of the properties on the 22nd April and 23rd 
May 1898. Shortly after these execution 
sales, in 1899, one of the sons of the alleged 
testator applied for revocation of the probate, 
but his application was dismissed for default. 
In the year following, one of the daughters 
mades similar application which was dis- 
missed, because her witnesses were not pre- 
sent. Two other applications were made in 
1904 by two.of thesons, but the Court de- 
clined to entertain them on the ground that 
the persons, under whose guardianship they 
lived, had been cited to appear in 1894, 
and had not contested the grant of probate. 


In 1907, Mayahunnissa Bibee, one of the 


- daughters, made an application for revoca- 


tion of the probate, and thus commenced 
the proceedings which are now before us. 
Objection was taken in the Court below 
that it wasincompetent to her to maintain 
the application; but the objection was over- 
ruled on, the ground thatthe applicant was 


‘an infant in 1894, that she was not spe- 


cially cited, and that no guardian ad litem 
was appointed for her in the probate proceed- 
ings. The learned Judge in the Court below 
then held that the grant must be re-cglled, 

as the proceedings to obtain it were defective 
in substance. He consequently re-called the 


_ re-called. Against. this decree, 


t 
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probate, and called upon the executor to 
-prove the Will in solemn form. It is neces- 
nary to mention at this stage that the mort- 


T; gagees decree-holders, the Rai Chaudhurys, 


‘who had purchased a portion of the estate, 
intervened in the Court below “on the 
ground that, as they haa acquired a snb- 
stantial interest in the properties com- 
‘prised in the probate they ought to be heard 
before it was revoked. In fact, they were 
the principal -contestants in the Court 
below. The executor went into evidence, 
and on the 20th December 1907, the Sub- 
ordinate Judge came to the conclusion that 


the Will was a forgery, with the result that 


‘he revoked and annulled the probate slready 
the inter- 
yenors preferred an appeal to this Court 
on the 14th February 1908, and the respond- 
- ents to the appeal were the executor and 
the petitioner at whose instance the probate 


had been revoked. On the 10th May 1910,. 


an application was presented to this Court 
- on behalf of the intervenors appellants. and 
the petitioner respondent, in which it was 
prayed that as the matter had been settled 
amicably, the decree of the Subordinate 
Judge might be discharged, and the pro- 
bate originally granted, restored. On the 
same date, another application was present- 
- ed to this Court on behalf of one Sarada 
Kant Das, who claimed to have acquired 
by purchase the interest of the Guhas in 
the estate under their purchase at the exe- 
cution sale held on the 22nd April 1898, 
In this application, Sarada Kanta Das pray- 
ed that he might be made a respondent in 
the appeal, and might be allowed. an op- 
~ portunity, at the hearing ofthe appeal, io 
support the decree.of the Court below. His 
allegation’ was that the intervenors had 
“won over the daughter at whose instance 
‘the probate had been ievoked, and that, 
if by their consent, the decree of the Court 
below was discharged and the grant was 
` revived, his own position might be con- 
siderably embarrassed. His case, in sub- 
“stance, was that he had not intervened in 


the Court below as the proceedings for re- 


- vocation of the grant had been bona fide 
conducted, but that, as there was now a 
combination between the daughter and the 
mortgggees purchasers, with a view to de- 
feat the ends. of justice, he ought to be 


allowed to interyene at this stage and he 
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should not be dalan to a separate proceed- 
ing for revocation of the probate. The 
two applications, therefore, which we are 


invited to consider, are, first one jointly by - 


the petitioner in the Court below and the 
intervenors for a consent decree, and secondly, 
another by the purchasers of the interest 
ofthe execution purchasers for leave to 
intervene in the appeal with a view to 
defeat the attempted settlement. The two 
applications have been heard-together, and 
after a careful consideration of the elaborate 
arguments which have been addressed to 
„ns on both sides, we have arrived at the con- 
clusion that the application for a consent 
decree ought to be refused, ‘and the applica- 
tion . of Sarada Kanta for leave to ap- 


pear at the hearing of theappeal in sup- ` 


port of the decree of the -Oourt below 
granted. 

In so faras the application for a sini 
decree is concerned, the argument in support 
On 
behalf of the mortgagees purchasers, the 


appellants, it has been contended thatthe 


` application falls under Order XXIII, Rule 3, 


of the Code of 1908; that the proceeding for 
revocation of probate is a suit within the 


meaning of that-rule and that it is com- 
potent to the parties to adjust the - matter 


in difference so as-to.terminate the dispute 
between them. In support of this proposi- 
tion, reliance has been placed upon the 
cases.of Hargreaves v.. Wood (1) ; Roadnighi 
v5) (2) and Wrytcherley v. Andrews 
leged testator, the petitioner-respondent in 
the appeal, it has been contended that the 
proceeding for revocation of probate is a suit 
within the meaning of Order A XIII, Rule 1, 
of the Code of 1908; that although the suit 


“has been decided in the Court of first in- 


stance, ‘the effect of the appeal preferred to 
this Court is to re-open the matter in con- 
troversy; that it is competent to her to 
withdraw the suit at any moment even dur- 
ing the pendency of the appeal; and that 
the effect of such withdrawal will be torevive 
the probate which has been, revoked by the 
Conrt below in these proceedings. 


ment, in both its branches, or in our 
(1) (1862) 2 Sw. & Tr. 602; 32 L. J.P.8;7L. T. 
338; 11 W. R. 31. 
(2) tarts 8 Sw. Tr. 421. 
(3) (1871) L. B. 2 P. & D. 827; 40 L. J. P. 67; 25 D, 
T. 134, 19 W. R, 1015, 


On behalf of the daughter of the al- - 


This - 
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opinion, unsound and ought not to prevail. 
In so far as the contention of the appellants 
is concerned, it is clear that Order 23, 
Rale 3, is of no assistance to them, even if 
we assume that a proceeding for revocation 
of a probate is a suit within the meaning of 
that Rule, which it is not, as pointed out by 
this Court in the case of Pratap Chandra Shah 
v. Kali Bhanjan Shak (4), where it was ruled 
that section 83 ofthe Probate and Adminis- 
tration Act of 1881, does not upply to an 
application for revocation of probate, which 
is governed by section 55. Section 55 lays 
down that the proceedings in relation to the 
granting of probate and Letters of Adminis- 
tration shall, except as thereinafter other- 
wise provided, be regulated, so far as the 
circumstances of the case will admit, by the 
Code of Civil Procedure; in other words, 
under section141 of the Civil Procedure 
Code of 1908, in proceedings for revocation 
of a probate, the procedure in regard to 
suits shall be followed only in so far as 
it may be made applicable. The question, 
therefore, arises, to what extent the provi- 
sions of Order XXIII, Rule 3, may be applied 
to proceedings for revacation of probate. 
Under that Rule, the Court cannot refuse 
to record and give effect to a compromise 
except where it is unlawful. Now it has 
been ruled in the case of Monmohtnr v. 
Banga (5), that, unless a Will is proved in 
some form, no grant of probate can be made 
merely on consent of parties. To put the 
matter in another way, an agreement or 
compromise as regards the genuineness 
and due execution ofa Will, if its effect is 
to exclude evidence in proof of the Will, is not 
lawful within the meaning of this Rule. and 
no probate can be granted merely because 
the caveator consents to the grant; such an 
agreement is against public policy, for its 
object is to exclude enquiry into the genuine- 
ness of the Will which it is the duty of the 
Probate Couri to make. In other words, as 
the grant of probate operates as a judgment 
m vem, the Court must be satisfied that 
the Will has been duly attested and executed 
before the grant is made. [Ameer Ohand v. 
Mohanund Bibi (6); Rarji Ranchod Naik 
v. Vishnu Ranchod Naik (7) and Ghellabhat 


Atmaram v. Nandu Bai (8)|. It has been 
(4) 4 0, W. N. 600. (5) 81 C. 357. 
(6) 6 O.L J. 453, 
(7) 9 B. 341. 
(8) 21 B. 335. 
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contended, however, on behalf of the ap- 
pellants that although the settlement~of a 
probate proceeding may not be lawful, the 
objection does not apply to the compromise of 
a proceeding for revocation of a probate. 
and in support of this view, reference has 
been made to the cases of Hurgreares v. 
Wood (1); Roadnight v. Oarter (2) and 
Wytcherley v. Andrews (3). These cases, 
however, are clearly distingnishable, and 
do not lend any support to the argument of 
the appellants. In them, after a Will had 
been proved in common form, the executor 
was called upon to prove it in solemn form, 
but before the proceedings terminated, the 
caveator withdrew her objection upon com- 
promise. The learned Judges, before whom the 
compromise was put forward, directed the- 
terms of compromise to be filed, and the con- 
tentions proceedings to be discontinned, 
In the case before us, however, the proceed- 
ings have been carried on much further; the 
executor, who was called upon to prove the 
Will in solemn form, has made the attempt; 
the evidence, which he has adduced, has been 
scrutinised on behalf of the caveator, and the 


“learned Judge. has pronounced the Will to 


be a forgery. Under these circumstances, if 
the parties were now allowed to compromise 
the matter, the result, in substance, would 
be the same asthe grant of probate in the 
first instance by consent of parties. The 
learned Vakil for the appellants has, how- 
ever, suggested that the effect of the appeal 


-preferred to this Court is to re-opsn the 


matter in controversy, and to restore the 
parties precisely to the position which 
they occupied in the Court of first instance 
before the investigation was made. In our 
opinion, this contention is manifestly un- 
sound. It may be conceded that, when 
an appeal has been preferred, the matter 
ceases to be res judicata and becomes res sub 
judice: in other words, till the final order 
has been made by the Court of appeal, 
either in affirmance or reversal of the deci- 
sion of the Original Court, there is no decree 
which operates asa judgment în rem under 
section 4l of the Indian Evidence Act. Ib 
does not follow, however, that it is open to 
the parties to compromise the matter in con- 
troversy, and to make it obligatory’ upon this 
Court to restore the probate by their *consent 
although such probate has been revoked by 
a competent Court on the ground that the 
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Will -wasa forgery. In our opinion, there 
“is no room for controversy that, when pro- 
bate has actually been revoked by a Court 
' of first instance on the ground that the 
‘Will propounded is 8 forgery, the parties 
are not entitled to bring the matter on ap- 
peal to this Court and then by compromise 
to obtain a reversal of the decision and a re- 
‘ -vival of the probate without any adjudication 


‘on the merits. Such a compromise cannot. 


be regarded as lawful within the meaning 
of Order XXIII, Rule 3, of the Code of 1908. 
The action of a Probate Court of competent 
jurisdiction, when it admits a Will to pro- 
bate or rejects it as not duly attested and 
executed, is in the nature of a proceeding 
tn rem and solong asthe order remains in 
force, it is conclusive as to the due execu- 


tion and the validity of the Will, not only” 


upon all the parties who may be before 
the Court, but also upon all other persons 
whatever, in all proceedings arising out of 
- othe Will or claims under or connected there- 
with. : All judgments of this character should 
be founded upon an investigation of the facts 
by the Court itself and ought notto be based 
upon consent of parties. There is, in our opi- 
nion, no differencein principle whether the 
compromise is attempted for the grantof the 
probate in the original Court during the 
pendency of the proceedings thereor whether 
it is attempted in a Courtof appeal during 
the pendency of'an appeal against a judg- 
‘ment by which the Will has been pronounced 
to be a -forgery. The essence of the matter 
is that the question in controversy affects 
not merely the parties before the Court, but 
also others who are bound by the decree 
though not represented before the Court. Re- 
ference may, in this connection, be made to 
the decision of the House of Lords in the 
‘case of Jenkins v. Robertson (9). There a 
sult was brought, called an action of declara- 


tor, to establish a public right of way. The 


result of the action would bind not merely 
the parties before the Court, but also members 
of the public who might have an interest in 
the alleged way. Thesuit was compromised 
betweemthe parties, with the result that an- 
‘ other member of the public commenced an 
‘action for the same purpose: The question was 

raised, whether the previous decision operated 

as a bar. it was ruled by the House of Lords 


¢hat-such a transaction could not be treated 
(0) (1867),L. R. 2 So. & Div. 117, 


INDIAN CASES. 


[1910 


xe 


really.as res judicata. The Court had not exer- 
cised its judicial mind, and had not come t> 
the conclusion that one side was right and 
the other side was wrong. Whatever, there- 
fore, the effect of the decision might. be as 
between the immediate parties to the suit, 
it could not, in any manner, affect the rights 
of parties who were strangers to the proceed- 
ings; in other words, by reason of the compro- 
mise, the. Court had been prevented from 
coming to a decision of a contested matter 
after argument and considerations, and conse- 
quently, the decree had not acquired the 
‘character of a judgment in rem. It is obvious, 
therefore, that, if we were to uphold, in the 
case before us, the contention ofthe appellants, 
the restoration of the probate by consent of 
parties would not impress upon the adjudica- 
tion the.incidents of a judgment tn rem; in 
other words, although the appellant might, as 
the result of the compromise, assert success- 
fully against the respondent that the mort- 
gage in their favour was granted by an exe- 
cutor, they could not rely upon the Will in the 
event of a possible contest with any other 
person. Itis manifest that a Court ought not 
to lend itself to the grant of a probate from 
which a resultof this description might pos- 
sibly follow. We must consequently overrule 
the contention of the learned Vakil for the 
appellants that the compromise is lawful 
within the meaning of Order XXIII, Rale 3, 
and that ib is obligatory upon the Court to 
give effect to its terma. ; 
Wehave next to examine the contention 
advanced on behalf ofthe respondent as to the 
precise effect of Order XXIII, Rule I, clause 
(1). That clause provides that, at any time 
_after the institution of- a ‘snit, the plaintiff 
may, as against all or any. of the defendants, 
withdraw hig suit, or abandon part of his 
claim. The contention on behalf of the peti- 
tidner-respondent, in substance, is that the 
proceeding for revocation is a suit within the 
meaning of this rule; that it is competent to 
her under this Rule, read with section 107, 
sub-section (2), to withdraw the proceeding 
even at the appellate stage, and that, there- 
fore, itis open to her, by recourse to this 
method, to obtain a revival of probate-which 
has been re-called on the ground that the Will 
was a forgery. In our opinion, this contention ’ 
is entirely unsustainable. In the first place, 
as we have already pointed out, a proceeding 
for a revocation of probate is not a suit with- 
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in the meaning of Order KALII, Rule 1. In the. 


832901 placa, even if ib were treated as ẹ suib, 
the effect of- section 107, sub-section (2), 
would ordinarily be to entitle the appallants 
to withdraw their appeal here, just as the 
petitioner might have withdrawn his suit ia 
the Court of first instance. Itis not neces- 
sary, however, in our opinion, to examine, this 
argument minutely, because it is obvious that, 
under section 141, the Code is to be appliéd 
to proceedings for revocation of probate only 


„in so far as the procedure can ba made appli-. 


cable. We feel-no hesitation in holding that 
after a petitioner has instituted proceedings 
in the Court of first instance for revocation of 
a probate on the-groundthat the Will was a 
forgery, and such proceedings have terminated 
in his favour, it is uot competent to him, in 
an appeal preferred by the executor or by any 


other party who has appeared in support of, 


the Will, to withdraw the entire proceedings, 
and thus compel-the Qourt to revive the 
grant of probate of a Will which has been 
pronounced by.a Court of competent juris- 
diction to -be a forgery. When regard is had 
to the far-reaching effect of a grant of a pro- 
bate, it is impossible to hold. that a party, 


who has successfully proved thata Wil is a 


forgery, should be at liberty to withdraw the 
proceedings at his option and compel the 
‘Court to recognise as genuine the instrument, 
while he deprives the Court of opportunity 


to investigate the matter on the merits. If. 


the contrary view were maintained, the result 
-would be a direct encouragement of fraud, 
and in every instance, when a Will has been 


proved to bea forgery, and a probate has been ` 


revoked, possibly followed by Criminal pro- 
ceedings, peace may be purchased by the per- 
sons who have committed the fraud if they 


can make it worth the while of caveator to 
_ drop the proceedings- which he had com- 


menced and carried on to a suceessful termi- 


‘nation in the original Court, Wo are not pra- 


pared to apply Order XXIII, Rale 1, sub-rule 
That Rale, it 
may ba pointed out, was introducad for the 
first time in the Code of 1908, and we are 
unable to hold that the Legislature could 
ever have intended to apply it to cases of the 
description now before us. In- any event, 
the language of section 141 does, in our opi- 
nion, enable the Court to frustrate the ob- 
ject which the parties to the compromise 
before us. have in view, We must conse- 
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quently hold ‘that the petition of com- 
promise, which has been jointly pub for- 
ward -by the intervenors-appellants and 
the petitioner-respondent and supported by 
them on different grounds, ought not to be 
granted. The application, ¢hongtore; is re- ` 
fused. 

We have next to deal with the aan 
of the representative of the Guhas to be made 
a party respondent to the appeal. On this 
application, a Rule was issued, which has been 
opposed by the appellants, for the obvious 
reason that the grant of the application may 
standin the way of any possible settlement, 
collusive or otherwise, between the interven- 
ors-appellants and the petitioner-respondent. 
The latter, however, has not opposed the 
Rale nor has there been any appearance on 
behalf of the execator. : 

The learned Vakil for the appellants has 
opposed the application on a two-fold ground, 
namely, first, that itis not competent to this 
Court to grant the application either 
under Order XXII, Rule 10, or under Order 
XLI, Rule 21, of the Code of 1908,. and 


cin this matter, the provisions of the “Code 


ought to bs deemed exhaustive; . and 
secondly, that, whatever the result of the 
appeal might be, thé applicant is not 
likely to be prejudiced, sothat, even if ‘the 
Court has jurisdiction to make him a party, . 
he ought not to be allowed to intervene. In 
answer tothe first of these contentions, 
has been argued by the learned Vakil, who has 
appeared in support of the Rule, that Order 
I, Rule 10, sub-rule (2), read with section 107, 

sub- section (2), furnishes sufficiegt author- 
ity for the Court to add the petitioner as a 
party-respondent to the appeal. In support 
of this position, reliance has been placed upon 
the case of Gyanananda v. Kristo Chandra(10). 

Tn answer to the second contention, if has been 
urged that the petitioner . might kave inter- 
vened in the Court below, and would have done 
go, if he had had any suspicion that the pro- 
ceedings for revocation of the probate might - 
be terminated without adjudication by reason 
of collusion between the parties; and that, as- 
in the events which have transpired, there is 
obviously danger of such a collusive settles 
ment, he ought to be heard in support of the 
order of the Court below and should not be 
driven to an independent proceedimey for revo- 


cation to which Pe oarn would -be inevitable, 
(10) 8 O, W. N. 404, 
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_if the present application were refused. In 


our opinion, the proper order to make is to 
add the petitioner as a party respondent to the 


. appeal, and to allow himan opportunity, if 
Court . 


necessary, to support the orderof the 
-below for revocation of probate. We feel 


. no doubt whatever that this Court has ample 


kamad 


“power -to make nn order of this description 


nor is there any room for doubt that the cir- 
cumstances of the present case fully justify 
the order we are about to make. It may be 
conceded, as was observed by their Lordships 


- of the Judicial’ Committee in the case of 


-Gokal Mander v: Pudmanund Singh (11), that 
the essence of a Code is to .be exhaustive on 
the matters in respect. of which it declares 
the law, and if is not the province of a Judge 
to disregard or go outside the letter of the 
. enactment according to its true construction. 


_it is also clear that Order XXII, Rule 10, 


is expressly limited to cases of an assignment, 


“creation, or devolution of any interest during 


the pendency of a suit, and is consequently of 


no assistance to the petitioner, whose interest’ 


` ~- accrued not merely before the appeal WAS 


-. Court, no 


TA, 1867 


lodged in this Court, but also before the pro- 


ceedings for revocation of probate were com- 
menced in the Court below. 

It is equally obvious that Order XLI, Rule 
20, is inapplicable, and it authorizes a Court of 
Appeal to add as a party to the appeal, only 
a person who has been a party to the suit in 
the original Court. We are unable, however, 
to uphold the contention of the learned Vakil 
for the appellants that these two rules are 


exhaustive,and that ib is not competent to 


the Court of Appeal to add as a party re- 


spondent a person who was not a party to the. 


suitin the original Court. In our opinion, 
the Court has inherent power to make an 


order of this description apart from the pro.” 


visions of Order I, Rule 19, sub-rule(2), read 
with section 107, sub-section (2) of the Code. 
No doubt the Legislature has made provi- 
sions for specific cases but it does not follow 
‘by any means that the Court ig powerless to’ 
deal with other cases which do not fall within 
the strict letter of the law. The action of a 
Court inssuch a contingency must be regu- 
lated upon sound general principles, one 
of which undoubtedly is that litigation sħould 
be shortened as far as is practicable. The 


oubt, is bound to take care that 


(11) 29 0. 707; 4 Bom. L. R. 708; 6 O. W. N. 285, 29 
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the order which ib makes in the exercise of 
its inherent power, does not unfairly preju- 
dice the position of any of the parties. But 
where an order is needed in the .obvious in- 


` terests of jastice to enable the Court to ad- 


judicate upon the rights of the parties elfec- 


‘tively, there is no intelligible reason why the 


Court should hold its hand. This waa, in 
substance, the view taken in the case of 
Gyanananda v. Kristo Ohandra (10). No 
doubt, as an ordinary rule, a person, who 
was not a party to the suit in the Court of ` 
first instance; ought not to be allowed to in- ° 
tervene at the appellate stage; but there are 
‘well-recognised exceptions,’ In the case. to 
which reference has been made, the Court 
allowed a person to be made a respondent so 
as t; enable him to support the order of the 
Cu urt below for the removal of the mohunt 
ofa public religious‘ endowment, who, had 


-made an attempt to effect a compromise with 


a view to nullify the decree of the original 
Court. A-similar principle has been recòg- 
nised in other systems of jurisprudence, and 
the power has been exercised as inherent in 
the Court and needed to effectuate the ends of ` 
justice. Thus, although it was pointed ont; in 
Borgalthons v. Farmere Insurance Company 
(12) and Untted States v. Patterson (13), that 


"a person who might have intervened in the 


Court below, but has not done sò and has 


“not appeared iu any capacity in the proceed- 


ings there, ought not, ordinarily, to be allowed 
to intervenein the appeal, ‘it was roled in 
‘Parker y. State(14), that wherethe determina- 
tion. of the. appeal may likely affect the in- 
terest of those not parties, ib is proper for the 
appellate Court to allow them to intervene 
and beheard. A similar course was adopted 
in Honiford v. Oity of Kansas (15) -and 
Miller v. Otty of Socorro (16); ib was 
pointed out in these two cases, in- which the 
matter in controveray related to public rights, 
that the essence of the matter was that the 
decision of the Oourt might affect parties not 
rapresented before it; and that if the appli- 
cation were refused, they might either be 
prejudiced or protracted litigation might re- 
sult at their instance. It may be conceded 
that the intervention or addition of new . 


(12) 86 Iowa 251. 

(18) (18357) 15 Howard 10; 14 Law Hd. 578. 
14) (18932) 183 Ind. 420, 3L N. B. 1114. ` 
15) (1891) 103 Missonri 189; 15 8. W. 73. 
16) 9 New Mexico 416; 54 Pacific 736. -+ 


“wan 


+ 
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parties in appeal ought not, by any . 


maang, to be allowed as a matter of course; 
bat the power is undoubtedly vested in the 
Court, though it ought to bə exercised 
with caution. We must, therefore, overrule- 
the first objection of the learned Vakil forthe 


` appellants. In so far as the second contention ` 


of the appellants is concerned, 


16 resolves 
itself into the position that the ‘pabitioner is 
not likely to be prejudiced even if heis not 
allowed to intervene in the appeal and his’ 
application should, therefore, ba rafused. It 
has nob b3an disputad-that, under- the Rale 
of English Law, as laid down in the cases of 
Newell v; Weeks (17); Wytcherley -v. Andrews 
(3); Young y. Holloway (18), a person 
who is nota party to proceedings in 


-the probite Oourt,;in which the validity 


-and had a right to intervens 


ofa- Will is questioned, is bound by the 
result if-he wa3 aware of the proceedings 
| Kurrutulain 
Buhadurvy.Nuzh it-ul-dowla(19) Inve Pttamber 
(20)]. From this pointof view, the petitioner 
would be prajudiced if he was not allowed to 
intervene; but it was suggested by the learned 
Vakil for the appallants that a different. rule 
ought to be recognized by the Courts of-this 


' country, as igindicated by the cases of Mohunt 


Das v. Nil Kamul(21), Joy Chandra v. Sreenath 
(22), Lilabati v. Bishun Uhobey (23). 1t may, 
however, well bə a matter for controversy 
whether the doctrine racognizad in these 
C1833,—,namely, that the mere circumstance 
that a stranger has promoted litigation or 
assisted in a sait, does not make him bound 
by the jadgmoent,—should ‘on principle be 
applied to probate’ proceedings, where. a 
citation is issued to all persons interested, tə 
appear and see the proceedings. At any 
rule, it is obvious that, if the petitioner were 
not allowed- to intervene, he would be driven 


‘to have recourse to a separate prosseding for 


' revocation of probate, and this, in our opinion, 


he ought not to ba compelled to do. It has 
also been suggested that the appellants may 
not be affected one way or the other by the 


grant or revocation of the probate, and refer- 

(17) (1814) 2 Phillimore 234. - 

(18) (1895) P. 87; 64 L. J. P. 55; 11 B. 596, 72 L.T. 
118, 43 W. R. 429. 

(19) 32 T.A. 244 33 0. 116; 1 0. L J. 594; 9 c. wW. 
N. 933,2 A L. J. 733, 15 M. L. J. 838; 7 Bom. L. R 
876. : 
“" (20) 6 B. 638. 

21) 4 0. W. N. 233. 

22) 82 0. 357; 1 0. L. J. 33. 

(28) 6 O. L. J. 62L, 


t 
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enca has baen made in a tie connection to the 
dacision of tha Judicial Committees in Deban- 
dra Nath Dutt v. Administrator- General of Ben- 
gal (24). The view indicated thera as tothe 
position of a transferee from an executor, whose 
probate is. subsequently ravoked, is, it may be 
observed, different from that adopted in, the 
cagas of Gopal Das v. Budree Das (25), Deben- 
dra Nath v. Binku.Behary (26), Pundit Prag- 
raj v. Goukaran (27) and: Ellis v. Eliis (23). 

From this point of view, it has baan suggested 
that the petitioner 13 not likely to gain sub- 


. Btantially by his intervention. It has further 


baen suggested that the psatitioner- himself is 


“not likely to bə prajadicad if he is not allowed 
to intervene, as his title may not be affected . 


whether the probate is maintained or re-called. 
It is manifestly impossible for us to express 
any final opinion upon thesa questions which 
relate to the relative rights of the parties, as 
thay may, very likely, form the object of con. 
troversy in a different litigation properly 
framed for thse parpo3e. 
matter is bayond controversy. Whatever the 
ultimate decision of the Court may ba as “to 
the effect on the position of the appellant 
or of the patitioner by the revocation of 
the probate, it. 13 clear that, if the present 
application is notallowed, the peticioner will 


ba compelled to have recourse to an indepen- 


dent -proc3eding for revocation; this is obvi- 
ously not desirable, and he ougat to be 
allowed an opportunity to support the order 
ofthe Court balow. The reason, assigned by 
him for non-intervention in the Ovurb below, 
is wall-founded on the facts, and bat- for the 
possibility of a collusive settlement between 
the parties to the appeal, it would have been 
needless for him to intervene. We must 
accordingly direct him to ba made a party 
respondent to the appeal. 

The result, therefore, i is that the joint ap- 
plication for compromise is refused and the 
-Rule is made absolute. There will be no 


. order us to costs. The appeal must now be 


heard on the merits. 

Rule made absolute. 
0. W. N. 802 (P. C.); eae 
48: 8 0. ne J. 84, 35 G. 
W. N. 68 


3. 
(27) 6 C. W. N. 787. 


- - (98) (1905) 1 Oh, 613; 74 L. J, Oh. 298p 92 1. P- 
au 53 W, B, 617, | 


But one view of the | 


~ 


; 10 00. re 
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| GURDIAL U. MATHURA SINGH. 

(s.c.7 A. L. J, 610.) 
ALLAHABAD HIGH COURT. 
Ssconp Civis.Apeeat No. 549 or 1909. 
April 12, 1910. 

‘Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 

GURDIAL—PLAINTIFE—ÅPPELLANT . 
LOETELUS 
MATHURA SINGH AND OTHERS— 
D BFENDANTS-—~ RESPONDENTS. 
Pre-emption— Wajib-ul-arz-— Construction. 
A Wajib-ul-arz contained the following provisions:— 
_ ‘Tf any oo-sharer should wish to sell or mortgage his 
property, then first he shall transfer it to a co-sharer 
in the pattiand after thatto other pattidars of the 
mahal and after that to the owners of other mahal» 
and in case of their refusal, he is at liberty to trans- 
fer it toan outsider at the same price as a stranger 
would be willing to give”: Held, that the document 


gave a right of pre-emption | anter ge, and that the 


concluding words “the snme price asa stranger would 
bo willing to give” were introduced for the purpose 
of regulating the price. 

Khatun Bibi v. Sayıda Bibi, 27A 457; A. W. N. 
(1905) 45; 2A L. J. 639, Narain Saran Singh v. 
Sidh Narain Singh, 6 A. L. J. 635; A. W. N. (1008) 
251, distinguished. 

Ram Lal v. Niadar,4 A. L. J. 352; A.W.N (1907) 
05, referred to. 

Second appeal from a decree ofthe District 
Judge of Allahabad, confirming the decree of 
the Subordinate Judge of Allahabad. 

_ De. Tej Bahadur Sapru with him Mr. B. H. 
_ O'Oonor, for the Appellant. i 

Mr. Abdul Majid with him Mr. G. W. Dil- 
lon, for the Respondents. 

. Judgment. —fThis appəal arises oub 
of a suit for pre-emption. The Wajib-ul-arz 
translated at page 11 of the paper book is as 


follows: — 
“Tfany co-sharer should oe sell or 


mortgage his property, then first he shall 


transfer it toa co-sharer in the patti and after 
that to other pattidars of the mahal and after 
that to the owners of the other mahals and in 
case of their refusal, he is at liberty to trans- 
ferit to an outsider at the same price as & 
stranger woald be willing to give”. 


The only excaption taken on this trans. ` 


lation is by the respondents who say the 
roper translation of the concluding words is 
‘the sgme price as a stranger gives”, 
haps the most literal translation would be 
the same price which a stranger may give, 
. The respondents rely on the case of Khatun 
Bibi v. Sayida Bibi (1) and also on the case 


4 


(1) 27 A. 467; A. W. N. (1905) 45 ; 2 A. In J. 689, 
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` of Narain Saran Ningh v. Sidh Narain Singh 


(2). In both cases it was decided that 
the right of pre-emption only. arose in- 
the case of sale to a stranger. In the first 


' mentioned case the learned Judge says at 


page 458: — The clause in the wajib-ul-ars 
relating to pre- emption begins with the reci- 
tal that for such price as a stranger (shakhs 
gatr) may pay, pre-emption may be claimed 
by three classes of persons mentioned in the 
document. The intention, therefore, seems to 
be that it is only when the sale is made toa 
stranger that the right of pre-emption arises”. 


‘In the second case the same learned Judge 


says at pags 657:— After considering the 
terms of these documents we are of opinion 
that the conclusion at which the learned 
Judge has arrived is correct. The wajib-ul- 
arzes begin by saying that for such a price as 
a stranger may pay the persons named iu the 
document may in their order claim pre- 
emption. In some of these documents it is 
stated at the end that the right of pre-emption 
would arise only inthe caseof a sale to a 
stranger. Theuse of the word ‘stranger’ 
indicates that it was intended that the right 
of pre-emption would arise only in the case 
of a saleto a stranger”. It must be noted 
that both these judgments are based. on the 
position in which the words ‘stranger’ or ‘the 
price that a stranger would giye are placed 
in the wajtb-ul-arsa. Whether this is ® very 
satisfactory ground for decision it ig not for 
us tosay. In the case‘of Ram Lal v. Nadar 
(3) the learned Judge says as follows at page 
853:—“By the terms of the wajtb-ul-arz it is 
provided thatif any co-sharer desires to dis- 
pose of a share, he must offer it first to a bhar 
ek jaddt, the second category being to co- 


_ sharers in the thok or patti and the third to 


other co-sharers and the sale in all cases to be 
at areasonable price. Then comes the condi- 
tion that the bhar ek jaddi will have to pay 
the same price as that offered by a stranger”. 
The learned Judge then proceeds in deliver- 
ing the judgment of the Court to hold that 


there was a right of pre-emption between co- 
` sharers inter se. 


In an unreported case in F. 
A. F. O. No. 105 of 1907 a Bench of this 
Court decided that a right of pre-emption - 
inter se existed, the term of the wajtb-ul-arz 
that case was almost identical, if not quite 


identical, with the woatb-ul.arzin the present 
(2) 5 A.L. J. 655 ; A. W. N. (1908) 261. 
(3) 4A. L. J. 852; A. W. N. (1907) 95. 
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case. Ib was translated ` in the judgment 
: appealed from as follows:— If any co-sharer 
desires to transfer hisshare, then first entitled 
to purchase will be the co-sharer:of the patti 
on that price which is paid- by a stranger, 
after that in case (of refusal) he can transfer 
it to any other co-sharer’”. The case of 
Khatun Bibi v. Sayida Bibi (1) is cited and 
referred tointhe judgment of the learned 
District Judge. The judgment of this Court 
is not very lengthy but -it is a clear con- 
firnation of the decision of the District Judge. 
One of the members of the Bench was the very 
Judge who decided the case of Khatun Bibi 
y. Sayida Bibi (1). Togo back to the ques- 
tion of the true construction of the wajib-ul 
arz in tho present case we think itis quite 
clear that the concluding words were intro- 
duced for the purpose of regulating the price. 
The pre-emption clause in the wajtb-ul-arz- 
would really be complete without these words. 
It commences by providing’ that when any 
_co-sharer wishes to sell or mortgage then he 
shall first offer it to a co-sharer in the patit 
and after that to co-sharers of other patirs 
in the mahal and after that to other co- 
sharers ofother matals. To give the wagib-ul-” 
arz the construction claimed by the respond-. 
ents; one should read the wajtb-ul-arz some- 
what thus:— If any ¢o-sharer should wish - 
to sell or mortgage to a stranger, eécetra’’. 
In other words it would be necessary to 
introduce. the’ word ‘“‘stranger’: at the 
‘commencement of the clause. We think this 
would be a strained construction to be placed 
on the document. The case being decided on- 
a preliminary point, we allow this appeal, set 
~ aside the decree of both the Courts below and 
remand the case to the Court of first instance 
through the lower appellate Court with 
directions to re-admit the case and hear and 
determine it according to law. Oosts here 
and hitherto will be costs in the cause. Costs 
in this Court will include fees on the higher 
scale, : 
Appeal decreed; Cause remanded. 
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~ fsc 87 0. 315.) 
‘CALCUTTA’ HIGH COURT. 
CRIMINAL Appeat No 527 or 1907. 

August 7, 1907. j 
Present: —Mr. Justice Brett and Mr. Justice 
4 Ohitty. 
ELEM MOLLA AND anotaer—APPELLANTS 
` Lergus 


EMPEROR. 

Penal Cods (Act XLV of 1860), ss. 809 (1), (2) and 
3032 -—Murder—-Violent and determined atlack— 
Rupture of healthy spleen- What offence. 

An attack was made on the ‘deceased by six per- 
song, which was of a violent and determined charac- 
ter: no less than 16 wounds were found on the body 

of the deceased, and his spleen, which was ina 
healthy condition, was severely ruptured in ‘several 
places by the injaries inflicted on him. 

Held, that the persons who attacked him either 
intended to cause his death, or they attacked him in 
such a brutal manner, regardless of the consequences, 
well knowing that they would be likely to cause his 
death, and that the offence was murder. 


Appeal against the order of the Sassions 
Judge of Faridpur, dated May 28, 1907. 

Mr. B. M. Chatterjee and Babu Manmitha 
Nath Mookerjee, for the Appellants. 

The Deputy Legal Remembrancer 
Douglas White), for the Crown. 


Judg ment.—tThe two accused were 
placed on their trial before the Sessions 
Judge, Faridpnr, charged; under section 302 
of the Indian Penal Code, with having com- 
mitted murder by causing the death of- ons 
Nowai Khan. The two Assessora were of 
opinion that the guilt of the accused was 
not established by the evidence adduced. The 
_ Sessions Judge, however, disagreeing with 
the opinion of the Assessors, has found that 
the charge has been fully proved against them ` 
both, and has convicted and sentenced them 
to transportation for life. 

Both the accused have appealed. The case 
against them was that they, with members of ` 
their party, .had a long-standing feud with 
Nowai Khan and members of his party: that . 
litigation had been going on between them ` 


(Mr. 


‘for the past two years, and that a coriminal- 


case was pending on the 9th March 1907. 
On that date the deceased, Nowai Khan, 
went to the Dignagar hat, which was in a 
neighbouring village, apparently about mid-. 
day, and. was returning home a little after 
dusk. While returning, he is said to have 
been waylaid by the two accused and some 


‘other persons, and to have been so severely 


beaten that he died from the effects. 
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The case for the prosecution is that the 
two witnesses, Nowai Sheik and Adilaadt, 


‘sera returning home from the Dignagar hat 


just after night-fall on the 9th March,..and 
when they reached w field, called. Bhatpara 
field, they saw a man running towards them 


‘down the pathway, that as hecame near them 


he left the pathway for the ploughed fields 
and then fell. They recognized’ the man to 
ba the accused Juran Sheik, They asked 
him what he was doing there, but he gave 
n) answer and ran away. They also saw the 
forms of other men ranning away. A few 
yards farther on the road. they came across 
the deceased, Nowai Khan, lying in 8 wound- 
ed state. They questioned him as to who 
were his assailants, but he asked them to 
bring water. After water had been brought 
from a house colse by, he informed them that 
Aminduddi, Jaran, and Sarah had attacked 
him and wounded him in the manner in 


< which they found him. . 5 


Kasimuddi, prosecation witness . No. 8, 
appears to have been following these two men 
from the at, and he says that, as he arrived 


. near the spot where Nowai Khan was discover- 


ed, he saw a man run past him and he re- 
cognised him to be the accused Elem Mollah. 


- Another man, named Mea Jan, who arrived 


there afterwards, says that he saw a man ran 
past him and-that he recognized him to be 
Aminuddi Mollah. This man, Aminuddi, was 
placed on his trial with these two appellants, 
but the evidence against him was considered 


| insufficient and he was acquitted. 


Information was sent to Nowai Khan's 
brother, Abdul Khan, and assistance having 
arrived, Nowai was carried tohishouse. After 
he arrived there water and oil were applied 
to his wounds, and panchayet was sent for. 
The panchayet, after his arrival, questioned 


the deceased' as to the manner in which he. 


had received his injuries, and asked the 
names of the persons who had wounded him. 
Nowai then made a statement, which the 
panchayet recorded in writing, to the effect 


“that he had been attacked and beaten by six . 
_persons; two of whom were the two present 


accused. : 


- Information was sent to the police, but 


before the arrival of the police Nowai Khan 
died. His body was sent to Faridpur for post- 


moræm examination, and the result of that 


examination was to prove that death was the 
result of extensive ruptures of the spleen. 
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The madical officer in his evidence has stated - 
that he found no less than 16 wounds of. 
descriptions, on the body of- the 
decsased, who was a strongly bailt Mahoma- 
dan of about 35 yenara of age, and that the 
spleen was very s3verely ruptured in several 
places, and in one place was nearly torn 
through. The medical evidenca leaves, in ~ 
our opinion, no doubt that -Nowai Khan met 
with his death from violence used towards 
him by persons obhér than bimsalf, and that 


the persons who inflicted those injuries must: .“ 


have inflicted them either with the intention - 
of cvusing his death, or with the ‘knowledge 
that such injuries would cause death, or re- 
gardless of the conssaquances of the injuries 
which they might cause. 

The accusel Juran was arrested shortly : 
after the occurrence, and Elem was arrested 
the next day. They were sent to Faridpur, 
and both of them made statements admitting . 
that they took part with the other men in 
the attack which was muda on Nowai Khan, 
and which rasulted in his death.’ These 
statements wera withdrawn before the com- | 
mitting Magistrate, but at that time the two 
accused merely denied that the statements ~ 
had ever been made. Before the’ Sessions 
Court,-however, they told a different story, 
alleging that the confessions had been 
extorted from them by ill-treatment on the 
part of the police. The learned Sessions Judge 
has come to the conclusion’ that these con- 
fessions wera voluntarily made and that they 
are entitled to reliance. He has pointed out - 
that no allegation of ill-treatment was made -: 
before the Magistrate, and that the story of 
torture by the police was apparently an after- 
thought in the Sessions Court. Hehas, there- 


’ fore, treated these confessions as being entitled 


to reliance, supported as they .are by the 
other evidence-in the case. © 
The other evidence against them consists 
of the statements made by Nunai Sheik, 
Mohajudi Sheik and Adiluddi Sheik. Their = 


depositions are to the effect that just before . - 


they reached the spot where Nowai Khan 
was found they saw the two accused running 
away from the spot; that when called to. they 
gave no answers, but continued their flight. 
There is further the evidence of the witnesses 


‘Kasimuddi, Ansuruddi, and’ Mea Jan, as well 


as the evidence of the three witnesses already. 
named, who say that immediately aftér the 
occurrence the deceased, when asked who thg 
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parsons were who had. attacked and beaten 


him, named the two accused and some others: 
Thera is, besides, the evidenca of the pancha- 
yet and the statement of the accused recorded 
by him, supported by the evidence of two wit- 
nesses who were present when the statement 
was recorded. In that statement the de- 
ceased clearly named the two accused as hav- 
“ing been concerned with others in the attack 
on him which resulted in his death. 


Onė of the Assessors has declined to believe ` 
the evidence of the panchayet and of the per- 
‘sons who testified tothe fact that the state-- 


meént as recorded was made by the deceased 
before his death, on the ground that. the 
medical -evidence shows that the ‘deceased 
could not have survivea long enough to make 
| any such statement. 
evidence of these three witnesses, as well as 
of other persons, to prove that the statement 
was made, and the medical evidence cannot, 


in our opinion, be taken to go so far as to. 
render it impossible that the statement could - 


have been made. The time daring which the 
deceased may have lived after the ‘infliction 
of the injuries as given by ths medical officer 
was only approximite, as ib would depend to 
a certain extent on whether the hemorrhage 
from the internal organs was rapid or not. 
_ We are unable to agree with this’ Assessor 
that the medical evidence was such as to 
render it impossible that the statement could 
have been made by the deceased to the pan- 
chayet. 


The other Assessor was of opinion that: the - 


case for the prosecution could not be believed, 
because, in the firat information which was 
given to the police by the brother of the 
deceased, no mention was made of the dying 
declaration. The evidence, however, goes to 
show that the first informant left before the 
statement was recorded by the panchayet, 
and the statement appears to have been hand- 


ed over to the Sub-Inspactor of Police by : 


the panchayst &3 8900 83` he arrived on the 
spot. 

The learned Ssavions Judga, after: taking 
into consideration the confession of the secas- 
ed, the evidence of the witnesses, and the 
statements of the deceased, has come to the 
conclusion that the two acoased wara two of 
the persons who attacked the decsased and 
inflicted on him the injuries which résulted 
in his death. The wHole of the evidenca has 
been read.to us and, in our opinion, it fally 
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sapporbs tha conclusion ab which the Sassious 
Judga has arrived, and we ngres. with his 
eonelusion. 

The learned ances who has app3ared for 


¥ 


the defence, has argued that-the witnesses- ° 


who have boen examined ara some of them 


| mən who were not məntioned in the dying 
_ declaration or in the first information report, 
~whereas witnesses who are 


mentioned in 
thoss documants hava nsh baen examined. 

It appears, 
pərsons was present at the time when the 
statement was recorded and when the first 
informant left to gato the polics. It is not 


improbable that, in consequence, in both-of. 


-thase9 documents persons were named wh» had 


. not actually witnessed the occurrence, or that - 


others who were able to give evidence con- 
necting the accused with the crime were 
omitted. 

We do not think that the fact on whieh 


the learned counsel relies is suffi ent to Prove 


that the whole of the evidenda addueod i in the 
case against the accused-is not trae Wit. - 
n93328 have bean called bo prove tha ex labenca 
of the enmity batween the two parties in the 


- villaga, to ona of which the decaased balonged 
“and to the other the accused, and the learned 


counsel does not deny that such énmity exist. 
ed. He has, however, contended that the 
existence, of that enmity would ba a3 much 
a reason for the fabrication ofa falss charze 
against the acsused, as for the acensed and 
the men of his party to waylay the dezeased 
for the purpose of beating him s9 as t3 puasa 
his death. : 

After a careful consideration of the evi- 
denca adduced in the case, we are, however, 


of opinion thatit fully supports the conclu- 
sions at which the learned Sessions Judge ~ 


has arrived, that the eninity previously exist- 
ing between the two parties in. the village 
was a sufficient motive for the attack which 
was made on the deceased, Nowai Khan. 

The learned counsel for the appellants has 


|” Suggested that his clients had no ‘intention, 


even if they were‘concerned in the attack, 
of doing anything more than to give N owai 
Khan a severe beating, and that they had no 
‘intention of causing his death. The attack 
-which was made on him appears, however, to 
“have been of a violent and determined charac. 
ter, and the fact that no less than 16 wounds 
were found on his body, and that his splesn, 
whica appears to have meg in a healthy 


a 
ma 


however, that a number of 
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condition, was severely ruptured in several 
places by the injuries inflicted on him, leaves 
` no doubt that the persons who attacked him 
` either intended to-canse his death, or that 
they attacked him in such a brutal manner, 
regardless.of the consequences, well-knowing 
that they would bg likely to cause his death. 
We think that the Sessions Judge is right 
in holdiog that the offence committed by the 
two present accused amounted to murder, and 
in passing on them the sentences which he 
has inflicted. We, therefore, confirm the 
conviction and sentences and dismiss the 
appeal, 
i Appeal dismissed. 





(s. ©. 87 C. 334.) 
CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Cryin No. 51 
or 1909. 

January 26, 1910. 

Present: —Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice Woodroffe. 
KALLYANJEE SHAMJEE—P raintirr— 
APPELLANT 
_ versus 
SHORROCK—D sPENDANT—R RSPONDENT, 

Contract——Construction—Sale of “entire stock or say 
700-800 tons of coal’,—Meaning of cont act— Words 
of description or estimation. 

The plaintiff contracted to sell to the defendant 
“ihe entire stock at Shalimar Depot or say 700 to 800 
tons of the best Kusunda steam coal” at a certain rate 
to be delivered at a certain time. The plaintiff’s 
entire stock at the Depot was actually 469 tons which 
were delivered to the defendant. The plaintiff sued 
for the price of the coal delivered to the defendant: 

Held, that the words “say 700 to 8CO tons” were 
not merely a statement of expectation, that is, a 
mere collateral estimate of quantity, but that thoy 
were a warranty, that is, words descriptive of the 
entire atock, and that the plaintiff had not performed 
hig contract in its entiraty by delivering 469 tons, 
and that the defendants were entitled to set-off 

“against the claim of the plaintiff the damages caused 
by breach of the plaintiff’s contract. - 

‘Appeal by the plaintiff from the decree of 
Fletcher, J., datéd July 30, 1909. The follow- 
ing is an axtract from his judgment. 

e Fletcher, J:--The real question in the case is 
ag to what was actually sold to the defendant. 
Did the plaintiff intend to sell a minimum 
quantity of 700 8U0 tons, or were the words 

“say seven to eight hundred al merely 


“words of estimation. 
Mr, B. O. -Mitter ‘has cited many author- 
ities to prove that they were abi of esti- 
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mation only, but those cases apply only +o- 


pirticular contracts. In this cise the-forms, 
of the bought and sold notes 
and in accordance with usunal commercial 


usage, the quantity sold and the rate appear . 


in figures and worda, itseems to me, therefore, 


to be absurd to say that the word‘ gay” isa. 


mere word of estimation. 

I think the words 709-800, say | seven to' 
eight hundred tons’ merely denote the 
amount of coal sold in figures and words, and 


are printed , 


` 


the contract is for the sale of the entire stock . 


or 700-800 tons of coal, and that the parties 
intended this when the contract was entered 
into. The plaintiff was the only party 
who knew the amount of the coal ab the de- 
pot at the time. The contract was entered 
into at a time when there was a strike. on 
the Hast Indian Railway andthe coal -was. to 
be in boats at thalimar. Messrs. ‘George | 
Henderson & Co. stipulated for a minimum 
‘amount of 700 tons from the stock at the 
Shalimar |. Depot. The plaintiff, thérefore, 
having only delivered 46) tons was in default. 

As the rate at which the defendants bought 
the balance of the undelivered coal is not 
admitted, I refer the question to the Official 
Referee to enquire and report as to the actual 
rate. Costs are reserved until the parties 


have enquired from the Registrar..whether- 


notice of deposit of the moneyin Court was 


given to the plaintiff. Tha costs of the refers, : 


ence are specially reserved. 
The plaintiff appealed. 
Mr. B: C. Mitter, for the Appellant. . 
Mr. Stokes (Mo. James, with’ him), for the 
Respondent. 


Ca 


. Judgment. 

Jenkins, C. J.—This is an appeal ET 
ont of a snit brought to recover a sum of 
Rs. 4,455-8 as the price of 469 tons of coal 
delivered by the plaintiff to the defendants. 
The delivery is nob disputed. But it is 
pleaded that there has been a breach of con- 
tract on- the part of the plaintiff, which 


entitles the defendants to set-off a sum of 


Rs, 2,079 by way of damages against the sum 
of Rs. 4,455-8, and on that footing the de- 
fendants submit that he is only entitled to 
receive a. sum of Rs 2,376-8, and this they 
offered to pay and have actually brought into 
Oourt, 


5 


The contract out of which the suit arises’ 


is contained in bought and sold notes which 
though, they are not absolutely in identical 


ao 
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terms, may, as Mr. Justice Fletcher says, be 
taken to be identical for the purpose of the 
‘present sait. The sold note on which the 
plaintiff relies is addressed to Messrs. Baner- 
jee & Oo., 
di Company, who may be taken as identical 
~with the plaintiff for the present purpose. It 
is signed by W. O. Baneris ae runs in these 
terms: —- 
Dear SIRS, 
I have this day sold by your order and for 
your account to Messrs. 


Shalimar Depot or 700-800, say seven or 
eight hundred‘ tons of bast Kusunda steam 
coal freshly raised and “free from shales, 
slates, water-marks, rubble, dust or other 
impurities at the rate of Rs. 9-8, say nine 
rupees eight annas, per ton free in boats at 
Shalimar. The sellers will not be responsible 
for any demurage to the boats. Average 
basket. weights. Beymen on completion of 
delivery.” 
~ The principal question in dispute between 
the parties is whether delivery of 469 tons 
was, in the ‘circimstancas of this case, a 
sufficient performance of the contract. 
taras upon the question what force should be 
attributed to the words “the entire stock at 
Shalimar Depot or 703-800, say seven [to 
eight hundred tons of coal.” On the part 
of the plaintiff, who, feeling himself aggrieved 
by the decision of Mr. Justice Fletcher, has 
appealed from that decision, it is urged that. 
the mention of 709-800 tons-is not binding, 
that it is merely a statement of expectation 
and nothing more, and not in any sense & 
warranty, and that he, the plaintiff, has per- 
formed his contract in its entirety by deliver- 
ing 469 tons, that being “the entire -stock 
at Shalimar Depot.” Mr. Justice Fletcher 
has not accepted that view, and, in my opi- 
nion, rightly. It is not of any great use to 
refer to decided cases for the purpose of 
determining the meaning of ‘a contract of 
this kind. Regard must be had to the actual 
words used in this case, and to the circum- 
stances under which the parties contracted 
and tothe relative positions of the parties, 
so far as they are disclosed by the materials 
before the Court. The position then’ is this: 
the owner of this entire stock at Shalimar 
Depot being a coal merchant, says that it 
is “in quantity 700-800 tons, ‘while there is 
nothing to suggest before us that the defen- 


~ 


Managing Agents, Kunji Manji | 


George Henderson’ 
and Company, Calcutta, the entire stock ab. 


This . 


ing the damages, 
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dants ever saw the coal, or ever visited ‘the 
Dapot at Shalimar. At the same time there 
is no- evidence of any custom of trade or ` 


, usage which would ‘give to the words used 


any particular meaning in relation to a con- ` 
tract-snch as this, Inthe ciroumstances, I 
think it is a fair reading of the words to say 
that there was a promise by the plaintiffs 
that the coal which constituted their entire 
‘stock was, '700- 800 tons, and that it is im-- 
possible to treat the words used as a mere ex- 
pression of opinion, which was not to carry 
with it any legal consequences. 
Accepting that view, it necessarily follows 


` that there has been a breach by the plaintiff 


of his obligation under the agreement be- 
tween him and the defendants, and though 
the damages are at present unascertained, and 
the case, therefore, does not come within gec- 
tion 111 of the old Civil Procedura Code, or 
the corresponding order of the present Code, 
still the circumstances are such as- to entitle 


. the defendants to rely on this by way of 


equitable set-off in answer to the plaintiff's 
claim, so far as if is available for that. 
purpose. 

The only other point in the case is whether ` 
a breach has been established. .It ig quite 
tras that there is no oral evidence adduced, 
bat-at the same time it is manifest that the 
parties went to trial on an understanding 
that the case should ba determined, as far as 
possible, on the pleadings and the correspond- 
ence; and reading the pleadings and the 
correspondence, I think it ın established that 
there was a breach. If there was a breach, 
if is necessary, for the purpose of determin. 
to fix the date of ‘that. 
breach, and it has been agreed before us by 
the parties that the 28th cf November 1907, 
should be taken as that date. The decree ag 
drawn up provides for a reference to the. 
Official Referee to inquire and report what 
damages were sustained by the defendants by 
reason of the non-delivery of the portion of 
the coal contracted to be supplied by the 
plaintiff as in the pleadings in the suit men- 
tioned. 

The measure of damages is the estimated. 
loss iw the ordinary course of events arig- 
ing from the breach of contract: where there 
is an available market for the goods in ques- 
tion, as apparently is the case here, the 
measure of damages is prima facie the differ. 
ence between the contract price and. the 
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market or current price of the gali on the 
23th of November 1907. If, as is said, there 
was no certain market rate, then evidenco 
must be adduced for the purpose of showing 
what was the measure of damages. 

The result then is that, inmy opinion, the 


decree founded on Mr. Fletcher’s judgment 18 


correct, and this appeal should be dismissed 
with costs. 

Woodroffe, J.—ī agree. Tomy mind ‘the 
‘point ‘seems to be quite clear. Had the 
plaintiff intended to sell by estimation only, 
it was open to him to state that fact. The 
words ‘say’. may perhaps be a word of some 
ambiguity. It was, however, open to him to 
state that he sold the entire stock of “abont” 
700 or 800 tons, or “by estimate” 700 or 800 
tons, or “approximately” 700 or 200 tons, 
using these or other words which would ap- 
propriately indicate a sale by estimation. 
But he sells in fact’ the entire stock or 700- 
800 tons.” And then we must look at the 
circumstances of the case that he was him- 
self a coal dealer, that the goods were not, as 
in many of the cases cited to us, future gooda. 
The goods were actually in existence at the 
date of the contract and at the depot, and I 
think it must be assumed, in the absence of 
` anything to the contrary, that the goods being 

-in existence, the- seller knew what the 
quantity was which he was selling. In my 
opinion, therefore, the words “ 700 or 800” 


tons were not, as has been contended, a mere - 


collateral estimate of quantity, but an integral 
part of the contract; that is to say, they were 
words descriptive of the preceding words 
“entire stock.”, It is not likely, in the cir- 
cumstances of this case, that a stock of exist- 
ing goods would be sold or bought without a 
statement of the quantity of the stock sold. 
Appeal dismissed. 
Aiue for the Appellant : Messrs. O. O. 
Gangooly & Co. 
Peg abah for [the Respondents : 
i & Oo. 


Messrs. 
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(s. c. 8 N. L: R. 81.) i 
NAGPUR JUDICIAL COMMISSIONER'S 
=; COURT. 
.  Sgconn Cryin Appgat No. 98 or 1909. 


a August 4, 1909. 


Present:—-Mr. Skinner, A. J. C. 
NARAYAN—DEFENDANT—ÅPPELLANT 
VETSUS 
BHIWAJI AND OTHER8—PLAINTIFE3— 

RESPONDENTS. h 

Civil Procedure Code (Act XIF of 1882), s. 48-—~Suit 
for declaration—Dismissal on the ground that plaintiff 
ought-to have sued for possession —Suit for possession not 
barred—Cawse of action.. ` 

The dismissal’ of a snit for. a declaration on-the 
ground that tho plaintiff ought to have smed. for 
possesgion does not bar a subsequent guit for posses- . 
sion. The causes of action in the two cases are 
different, ‘although the title may be thesame. The . 
cause of action i in a suit for declaration is defendant's 
conduot throwing a clond on plaintiff's title, whereas - 
in a. suit for possession, the cause of action is 
invasion of plaintiff's possession. ; 

Jibunti Nath Khan v. Shib Nath Ohucke: T 80. 
819; 10 C. L. B. 587; Nonoo Singh Monda v. Anand 
Singh Afonda, 12 0.291; Mohan Lal v. Birano; 14 A. 512,. 
followed. - 

Narayana Kavirayon v. Kandasami Bina 22 M. 
24, distinguished and dissented from. 

Sheodin Y. Ausammat Godhi Bair, 4 N. L. R. 
referred to. ; 

Appeal against the decree of Mr. J. R. 
O’Grady, Additional District Judge, West . 
Berar, Akola, dated the 30th October 1908, 
confirming the decree of Mr. K. B. Palaole, 
Munsif, Akola, dated the lst August 19085. 

Mr. 8. Ramdas, for the Appellant. 

_ Mr. V. R. Gudrey, for the Respondents, 

Judgment.—tThe only ground of 
appeal, on which this case has been argued 
by the appellant’s learned counsel, is. that 
the suit should be held barred under the 
provisions of sectiön 43 of the late Code - of 
Civil Procedure because the. plaintiffs did 
not in their previous suit for a decla- 
ration claim possession, and. thereby 
omitted to sue for possession, although it was 


14,7 


because they were found entitléd to sue for -> 


possession that their claim to -a declaration -. 
was disallowed. This result would obvionsly 


- be hard on them, and this the learned counsel ` 


admits, and also that the decision in the pre- 
vious suit was wrong, but says the plaintiffs 
ought to have asked leave to amend their 
plaint in tbat suit, or appealed against the 
decree, ‘and harig failed to do 80, are with- ` 
out remedy. 

The only decision the learned counsel has 
been able to cite as at all in his favour ig - 


= < ad 


Vol-VI} 

=. RAJARAM v. VITHAL. Ta 
thatot the Madras High Court. in Narayana. 
Kavtrayan v. Kandasami- Goundam (1). 
that related to the somewhat different ques- 
tion, -whether a plaintiff suing to- enforoa 
spac fe performance of a contract of sale by 
execution of a sale-deed is bound to add a 
prayer for possession, or?can wait to sue 
for possession till he has perfected his title. 
Moreover, that decision has been dissented . 
from by my brother Stanyon in Sheodin v. 
| Musammat Godhi Bat (2), for reasons with 
which I concur. 

On the other hand, fee 


Divisional Bench of the Caleutta High Court 
in Jtbunts Nath Khan v. Shib Nath Ohucker- 


buéty (3), followed by another Bench of: the ` 


same High Court in Nonoo Singh Monda v. 
Anand Singh Monda (4) and by a Divisional 
‘Bench of the 
‘Mohan Lal v. Bilaso (5). And I fully -agree 
. with the learned Judges who decided. those 
cases and have no hesitation in holding that 
the causes of action in the plaiuntiff’s two suits 
were not the same, as whatever the true facts 
may have been, the cause of action alleged by 
the plaintiff i in the first case was not an inva- 
gion’ of his possession, but conduct throwing 
a cloud on his title, whereas in the second 
case the cause of action alleged was an inva- 
sion of his possession. 
in the two cases may be the same, bat 
the causes of action are different. 
appeal, therefore, fails, and i is dismissed with 
costs. 

Appeal dismissed: 


(4) 12 0. 291. 
(5) 14 A. 512. 





(s. cœ. 6 N. L. R. sai) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Skoon CIVIL Apprar No. 680 or 1908. 
April 26, 1909. 
` Present:—Mr. Skinner, A. J. O. 
` RAJARAM AND OTHERS—DEPENDANTS— ` 
APPELLANTS . ; 
“versus 


VITHAL—PLAINTIFY—RASPONDENT. 
Landlord and Tenant—Ejectment—-Failure to pay. 
sent Reasonable opportunity of paying—Denial of title 
in Pinda Bem of title before suit, : 
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But < 


is the denies 
on the actual point rained: in this case of a ' 


Allahabad High Court in - 


The plaintiffs’ title 


The ~- 
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À. holder of land in Pomii is liable to eviction if ie 
persists in not paying the amount due from him - 
whether as rent or rovenue: - 

Sadashiv v. Ramkrishna, 25 B. 656, followed. 
1 But before he ia ejected by a Civil Court, he should ` 

Ə given a reasonable opportunity of the . 
amount found due from him, x BoE 
‘ Denial of title before the institution of suit gives 8 
landlord a cause’of action for ejectment but ‘the 


> demal of title in the pleadings doea not render the 


tenant lable to unconditional e jeckment. 
Vithe v. Dhondi, 16 AL. ; Prannath v, Madhu . 
Khtlu, 18 O. 96; Nizamuddin v. | Mamtaxuddin, 28 C. 
135; Peria Karuppan v. Subramanian Chetty, 81 M. 
261; 3 M. L. T. 265; 18 M. L. J. 158, followed. 
| Baba v. Vishvanath Joshi, 8 B 228, dissented from. 
Appeal against the decree of Mr. A. D. 
Barr, Offg. District Judge, West Berar, Akola, .' 
dated the 29th July 1908, modifying ihe < 
decree of Mr. N. G. Subhedar, Subordinate ` 
J udge, Akola, dated the 15th May 1908. 
-~ Mr.F. W. Dillon, for the Appellants. 
Mr. P. S. Kotwal, for the Respondent, 
Judgment. 





_is.a jagirdar in Berar, -and the defendant- 


appellants are holders of fields in his Jagir. 
He sued them on the 28th April 1903 for 
possession of fields Nos. 82 and 184 in 
mauza Babulgaon on the ground of non- 
payment of -rent in spite’ of notice, and 
also for Rs. 1 ,121-1-6 alleged to be due on 
account of Pent and interest together with fur- > 
- ther interest till “realization at 1 per cent, 
per mensem. In paragraph 3 of the plaint 
he admitted that the notice which had been 
given aslong before as the 25th September . 
1908, had contained an. unwarranted’ de- 
mand. and by a slip of the pen had asked for 
Rs.1 072-15- 3 as then due, including interest, 


; tead of Rs. £23-15-6. The defendants in 


their written statements dénied being the 
plaintiff's tenants, or liable for anything more 
than the. Government. assessment on the 
land beld by them. “They also objected that 
the claim for more than 3 years’ Arrears was 
time-barred. ; 
The first Court found that the defendants 
are not.the plaintiff’s tenants, but ‘inferior 
holders of land entitled to hold the land gub- 
jecb-to the payment of assessment to the plain- ` 


l tiff, who has stepped into the ‘shoes of the 


Government’. The finding on the questjon 
of limitation is not as clear as cond be 


-~ wished, but I understand that the Court 


intended to follow the decision of the Bombay 
High Court in Sadashid v. Ramkrishna (1), 


and.to hold article 120 of the second Sche@ule 
(1) 25 B. 658. . 


_ tothe Limitation Act ngala 
‘this basis it found the amount due to and 


x 
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recoverable by the plaintiff Rs.. 450 14--6 
only and, gave a decree for this amount with 
proportionate costs, but disallowed the claim 
to possession. 


- ' The plaintiff, though he stamped tis memo- 


randum of first appeal on the whole value 
of the portions of his claim disallowed; only 
raised by it the question of his right to pos- 
session, and this was decided in his favour 
by the lower appellate Court, which assumed, 
without discussing the point, or noticing the 
first Court’s finding to the contrary, that the 


- defendants are the plaintiff’s tenants and held 


that “a jagirdar cannot sue to eject his tenant 
so as to replace him by another, nor can he 
enhance his rent without an express agree- 
ment or usage, and the tenant may ‘continue 
to hold the land so long as he pays the rent. 
But the payment of the rent, the usual 
custom between landlord and tenant, appears 
to me to be the first condition under which 
the land is held, and I am of opinion that 


refusal on the part of the tenant to pay, or 


even his delaying in paying, renders him 


‘liable to be ejected by the landlord the jagtrdar. 


In this case we have the tenants, defendants, 
refusing to pay the rent, and I am of 
opinion that the plaintiff has ane to gool 
them”. 

The defendants have come up. in secon 
appeal on the question of eviction, and 
though their learned counsel has failed to 
convince me that they are not liable to 
eviction, if they persist in not paying the 
amount found die trom. them (whether aa rent 
or revenue) in respect of the land held: by 


them. a lability which attaches under the ` 


Berar Land Revenue Code.to holders of. land 
direct from Government, and as between a 
tenantof land and a private landlord was 
recognized by Obbard, J. C., in Ramji v. 
Dadu (2); as an incident of the “ordinary 


-~ Berar tenure,” Lam clearly of opinion -that 


they should, before they are ejected, be given 


a reasonable opportunity of paying the | 
. amount- found due from them. 


The learned District Judge has based ‘his 


, findingtthat the plaintiff is entitled to uncon- 


ditional re-entry on'two grounds. The first 
has not been seriously supported before me, 


and if pushed to its logical conclusion would . 


make one day’s delay in the payment of rent 
(2) 2 Berar L, J. 187, 


A 
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worka forfeiture. It suffices to say that 
there is no authority for applying such a rule 
to tenants holding òn terms fixed by custom, 


and that both the Bombay and Madras High - 


Courts “have given relief against express 
conditions in leases, allowing the landlord to 
re-enter ou mere ran-payment of rent: see 
Jaumsedjt Sorabjt v. Lakshnuram Rajaram (3) 
and Vaguran v. Rangayyangar (4). 

The learned Judge’s sécond ground is in 
effect that the defendants by refusing to pay 
rent . have denied their ‘landlord’s title and 
it has been argued before me that this alone 
entitles him to an absolute decree for eject- 
There are, no doubt, decisions of the 
Bombay High Court, which support this 
view, particularly that of a Divisional Bench 
in Baba v. Vishvanath Joshi (5). But in go 
far as the decision in that case implies that 
denial of title in the Pleadings will give a 
landlord a cause of action for ejectment, 
which he had not when he filed his snit, it has 
been dissented from in a subsequent decision 
of the same High Court in Prthu v. Dhondi 
(6) and also by the Calcutta High Court in 
Prannath Shaha v. Madhu Khulu (7) and 
Nizamuddin v. Mamtazuddin (8) and by the 
Madras High Court in Peria Karuppan v. 
Subramanian Ohetty (9) 


h 


In the present case the claim to eject the” 


defendants was clearly based on failure to 
pay rent, and not on denial of title, 
the claim to unconditional ejectment is open 

to the following special objections, vis-,— 
(1) that the amount claimed in the only 
notice alleged in the plaint, was 

> admittedly excessive; 

(9) that the amount found - due to and 
’ recoverable by the plaintiff was 


less than half that claimed in the- 


- plaint; 


(3) that the first Dont bas found that- 


the defendants are not the plaintiff’s 


tenants, and this finding has not . 


been considered by the lower appel- 
late Court; and 
(4) that if the defendants are the plain 


tiff’s tenants, article 110 of the 
second Schedule to the Limitation 
(3) 13 B. 328. 
4) 15 M. 125, ii 
E 8 B. 228. ; 
(6) 15 B. 407. . 4, 
(7) 18 ae 


And 
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Act ‘applied to the ‘claim for rent, 
and only 3 years’ arrears’ were 
recoverable instead of the 6 years’ 
arrears awarded by the first Court. 
For the reasons I have indicated -the 


appeal must be allowed, and the decree of the ` 
lower appellate’ Court giving the plaintiff 


unconditional posses3jon of the land in 
saib set aside, bub that of the first Court 
amended by addition of a direction that if the 
sum of Rs. 480-14-6 awarded to the plaintiff 
together with Rs, 36-12-0 on account of costs 
18 not paid within 2 months the defendants 
be ejected from fields Nos. 82 and 134 in 
mausa Pn Lala 
+ 


* * + 
* #4 ik r wW a 
Appeal allowed. ` 


? 


¢ i (s. 0. 49 P. R. 1910.) 
PUNJAB CHIEF COURT.” 
Sroonv Orv, APPRAL No. 975 oF 1909. 
April 22, 1910. l ; 
Present: —Sir Arthar Reid, Kr., Chief J adge. 
AMIR —Darexpint—APPRLLANT 
tersus w 


' Musammat SHARF NOR Paii 
- ' RESPONDENT. >. 

C ustom—uccession— Widow, barren—Right to definite 
share tn presence of sons by another. wife —Mughals 
of Rawalpindi Tahsil -—Marntenanse —Riwaj-iam, en- 
tires in——Valus as evidence. 

Among Mughals of the Rawalpindi tahsil, in the 
presence of a son by another wife, a barren widow is 
entitled to a share of her deceased husband’s pronon. 
„by way of maintenance for life. 

An entry in a Riwzj-i-am should ba followed i in tha 
absences of evidence throwing doubt on ita oorractneas. 
Entries in Biw2j-i-am have a value of their owa gas’ 
expressing publio opinion ante litem motim. 

Kahni v. Wazira, 63 P. B. 1893; Hem Rij v. Sahiba, 
116 P.R. 1991; 178 P. L; B. 1991; Sheran v. Musammat 
Sharman, 117 P. B 1901; 192 P. L. R. 1991 Sher Jhang 
v. Ghulam. Mohi-ul-din, 22 P. R. 1904, 49 P. L R. 
1904 yg B); Ramji Lal v. Tej Ram, 73 P. R. 1895, 
(F. B.), relied upon. - 

Further appsal from thedacrae of O. L. 
Dandas, Esquire, Divisional Judga, Riwal- 
pindi Division, dated the 2srd Jane 1909. 

Bhagat Gobind Das, forthe Appellant. 

Mr. Fasul-t-Hiahi, for the Respondent. 

Judgment.—tThe first question ‘for 
decision is’ whether the widow's second 
marriage relied on as a bar to her claim 
to the property in suit, has been’ estab- 
lished. I concer in the reasons record- 
ed by the learned Divisional Judge for hold- 


Pan 
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ing that: the PAN A. apaia: signally - 
. failed to discharge the burden of proving 
this marriage. As pointed out by the Divi- 
sional Judge, a secret marriage is set up, and 
‘evidence of an openly celebrated marriage is. 
adduced. The question of onstom has, also, 
iu my. opinion, been correctly decided by 
the learned Divisional Judge. “Ab page 46 
‘of the Customary Law of the Rawalpindi Dis- 
trict, prepared at the Settlement of - 1885-86, 
Mughals are recorded as stating that where 
there are a barren widow and sons by another 
widow, the former is entitled to half the 
» property of the deceased, and the sons ‘to the 
other: half. (This, of oourse, is for the 
widow’s lifs only.) - 

In Kahna v. Wasira (1), an entry ina 
Riwaj-t-am was followed in the absence of 
evidence throwing doubt on its correctness. 

In Hem Rajv. Sakiba (2) and Sheran v. 
Musammat Sharman (3), it was held -that 
the initial- onus of establishing- a custom 
opposed to the. general custom was discharged 
by an entry in the Rrwaj-t-am° which shift- 
ed the burden of proof. . - 

In Sher Jhang v. Ghulam Mohsi- itin (4), 
the dictum in Ramji Lal v. Taj Ram (5) to. 


_ the same effect was approved, and it was held 


that’ entries in the Biwaj- t-am had a value of 
their own ag expressing public opinion . ante 
litem motam. The three instances, occurring 
- in 1898, 1901 and 1904, the two last in this 


` very village, stronglý corroborate the record 


in the compiled Customary- Law, and the 
plea that the widow’s claims were not -con- 
“ tested and that minor song could not object, 
has little force. 

The only authorities cited for the appel- 
lants are paragraph 16 of Rattigan’s - Digest, 
in which the-general rule is stated tobe that — 
widows ordinarily take maintenance only 
where there are male descendants, whether 
by the widow claiming. or ‘by another; Sher 
Khan v. Musammat Bivi (6) in which it was 
held that a Chauhan Rajput’ widow of the 
Rawalpindi District could not, by onstom, 
claim a definite share of -her husband’s estate 
in the presence of his sons by another. wife, 
but wás entitled toa definise portion tt? fhe 
estate for her life, for her ‘maintenancs; and 

(1) 68 P. B. 1893. vee 

(2) 116 P.-R. 1901; 178 P. L. R. 1901. 

(3) 117 P. R. 1901; 183 P. L. R. 1901. 

4) 23 P. B. 1994; 49 P. L. B. 1904. sa 

73 P. R. 1895 (F. B). = 
i 30-P. R. 1903 ; 83 P. L. R. 1905, 


+ 


4 


O TAPAJI YV. BAYAJI. ; 
Elahi Bakhsh v. Khewni (7), in-which it was 


held that among Arains of the Ludhian” 


. District a record in the Rtwaj-t-am of the 
‘instance of a widow’s right to share with her 


step- sons could not be accepted in the face of 


‘specific authority to the contrary. In the 


1905 case the Court did what the lower ap- 
pellate Court has done in this case, although 
it held, in thé absence of specific instances in 
support of the Riwaj-t-am, that the widow 
could not claim any specific share, and the 


“ 1906 case is not in point, there being no spe- 
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cific authority against the Riwaj-1-am here. 


The land decreed to the respondent has’ 


‘not been decreed ont and out, but merely for 


her life, in liéu of maintenance; and I see no 
reason for holding that the area decreed, t7 
kanals 114 marlas, half the deceased hus- 
band’s estate, is excessive. 

The plea that the lower appellate Court 


~' ghould have given the appellant an opportu- 


nity of adducing further evidence has no 
force. Ample opportunity was given. ‘The 
appeal fails and is dismissed with costs. 


' Appeal rejected, 
(7) 116 P.B. 1908; 93 P. L. B. 1907. 





(s. 0. 6 N. L R. 86.) 


COURT. 
Secon Orvian Appeat No. 685 or 1908. 
March 9, 1909. ` 
' Present: —Mr. Skinner, A. J.O) 
TAPAJI—DsrENDANT—APPELLANT - 
- versus 


SAYAJI—Prainrree—Respowpent. 


. Berar Land Revenue Codes, ss. 4 (14), 205 —Pre- 


emption—Oo-occupant out of possession -— Right to claim 
possession— Burden of proof. . 
Aand B wero registered occupants of a certain 


, field. In 1894, A mortgaged the whole field to O, who 


c 


4 


in 1898 obtained possession of the whole field by fore- 
closure of hia mortgage. In 1905, C sold the whole 
field to the defendant, whereupon B sued for pos- 
session of his own share and pre-emption of the other 


share: 

Held, that B was a co-ocoupant of the field and was 
as such entitled a right of pre-emption. 

A person once a co-occupant remaing ‘such, until he 
is shoWmeto have lost his right by the effect "of limit- 
ation or otherwise. 

Bo long as his right to claim possession subsists, a 


oo-oocupant is entitled to claim pre-emption though 


he-is not actually in possession of any portion of the 
land and though his righs to a share is denied by 
the vendor and vendee. 
Dakhni Din v. Rahim-un-nissa, 16 A. 412, followed. 
Nand Lal v. Bansi, 20 A. 19; Abdul Wahid Khan v. 
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Shaluka Bibi, 21 O. 496, 21 I. A. 26, ee en and 
distinguished. 


Appeal against the decree of Mr. J. R. 


0 Grady, Additional District Judge, West 


Berar, Akola, dated the 27th Jnly 1908, 
reversing the decree of Mr. M. R. Pathak, 
Subordinate Judge, Buldana, dated the 25th 
January 1908. 

Messrs. G. P. Dick and Atmaram Bhagwant, 
for the Appellant. 

Messrs. A, Ramdas and M. R. Diit, for 
the Respondent. , 

Judgment.—The registered occu- 
pants of the land in question, a field in Berar, 
are Pandu in respect of two-thirds, and Na- 
waji, father of the plaintiff-respondent, Sayaji, 
in respèct of one-third. Pandu in- 1894 
mortgaged the whole field to one Ramlal, who 
in : 1898 obtained possession of the whole 
field by foreclosure of his mortgage. Since 
then Nawaji and the plaintiff have not been 
in possession. Ramlal in .1905 sold the 
whole field to the defendant-appellant, 
Tapaji, and that is alleged by the plaintiff 
as his cause of ‘action for possession of one- 
third ofthe field, and pre-emption of the re- 
maining two-thirds. 

The frst Court dismissed the suit, but the 
lower appellate Court has given the plaintiff 
9, decree for possession of one-third and pre- 
emption of the remaining two-thirds. This 
appeal attacks the decree for pre-emption 
only. The lower appellate Court has found 
that the plaintiff has a title to one-third of | 
the field, and has been in possession within 
12 years of the suit, viz , up to the foreclosure 
by Ramlal, and this finding is not seriously , 
questioned before me. But it is urged by the 
learned counsel for the appellant that the 


_ plaintiff, not having claimed his right to pre- 
“empt on Ramlal’s foreclosure, cannot now 


come forward and claim the right of a ‘co- 
occupant’ under section 205 of the Berar 
Land Revenue Code in respect of a sale by 
Ramlal as Ramlal took adversely to him, and 
not as a ‘co-occupant’ with him. For .the 
plaintiff-respondent, on the other hand, it is 
contended that, as he was not a party to 
Ramlal’s foreclosure, and his right to a one- 
third share has been held not to have been 
extinguished by adverse possession, he re- 
mained a-'co-occupant’, and-is entitled to 
claim pre-emption as such. , : 
The question, therefore, to be decided is, 
whether, when Ramlal sold to Tapaji in 1905, 
the plaintiff was a co-ocoupant of the holdin g, 


Vol, VI) 
¢ MURAD v. GHULAM FATIMA. 
and the learned counsel engazad in the qase 
have not been able to show me any authority 
on either side. The definition of the term 
‘occupant in clause (14) of section 4 of the 


Code seems to mein the plaintiff's favour, for, 


it defines an occupant, as ‘a holder of nnalien- 
ated land’, whilst clause (9) defines a 
holder, as a ` person in whom.a right to hold 
land is vested, whether solely on his own 
account, or wholly or partially in trast’. And 
‘on the findings of the lower appellate Court 
the plaintiff was a person, in whom aright to 
hold one-third of the field in question was 


“ vested, though such right may hava been in ' 


danger of extinction, if he allowed Ramlal’s 
adverse possession to extend to 12 years. 
In Dakhni Din v. Bihim-un-nies1 (1) a 


defendant in pre-emption casa claimed to ba 


a co-sharer in the village. He was said -to 
have divested himself ‘of his proprietary right 
by dedicating the property to religious pur- 


poses, and in remanding the case for a finding | 


on this point Edge, O. J., and Banerji, d., 
said: “Ib is contended shat fear the fact of the 
defendant, vendee, having erecteda temple 
and planted a grove, he has turned the land 
into endowed land and divested himself of his 
private proprietary interest in it, and it is 
_ gaid that there ig evidencs on the record that 
there was such a dedication by the defendant, 
vendea. In our opinion it 13 for those who 


allege that the defendant has divested himself . 


_ of his:private proprietary rights by making 
-. the land endowed land to prove sucha dedi- 
éation. The onus i3 on them, because the 
- prasumption is that the person who obtained 
the proprietorship of land or of a chattel 
ratains it, until ib is shown that he has parted 
with or been deprived by process of law of his 
proprietary title.’ That the suit happened 
to ba one for pre-emption, though it draw my 
attention to the cage, is not really material 


but the principle laid down seems to me to 


support the view thata man oncaa ‘09-0C0U- 


pant’ remains auch, until he is shown to have - 


lost his right by the effect of limitation or 
otherwise. ` 

In Nand Lal-v. Bansi (2) a Fall, Bench of 
the Allahabad High Court held’ that a mort- 
gagee in possession is not 8 ‘co-sharer’, and 
that alienation by him of his right dos3 not, 
therefore, give the other sharers in the village 


a claim to pre-emption | or pre-mortgaga, Bat 
(1) 16 A. 412, 
(2) 20 A, 19, 


INDIAN CASES. 


. 931 


é 


in ‘Berar there, i is no right of pre- ee re As. 
it is only on sale, foreclosure, or relinquish- 
ment thata right of pre-emption arises, and 
not ona mere mortgage. 
Judges, who decided: the case of Nand Lal v. 

Bansi (2) would, I think, have, admitted that 
8 mortgagee; who acquired fall ownership of 
a share ‘in a village by foreclosure of his mort- 
gage, became a ‘co-sharer’ with the persons 
holding the remaining share or shares. In 
Abdul Wahid Khin v. Shaluka Bibi (8), & 
pre-emption case from Onadh, their Lordships 
of the Privy Council, after reciting the law of. 
pre-emption, as enacted ‘by the Oadh Laws ' 
Act of 1876, said “This law is not applicable- 
where the person, who would be entitled to 
pre-emption,.denies the title. of the person . 
who proposes to sell, and alleges that they ' 

are not co-sharers, and that he is entitled to 
the whole of the property.” Butin this case 
it is Ramlal and his vendee who have claimed 
the whole property, and denied the plaintiff's 
title. The plaintiff has always claimed to be 
a co-sharer to the extent of one-third of the 
field, and has not questioned Pandu and 
Ramlal's right to two-thirds thereof. These 
are the only cases at all relevant that I have 
been able to find, and, in my opinign, they tend 


to support the sonclasion in favour of the 
‘plaintiff, which seems to me to be indicated 


by the terms of the Berar Code. 

The appeal fails and is dismissed, The 
appellant must, in any event, bear his own 
costs in tHis-Oourt, and if the plaintiff has 
made the payment required by the decrea of 


` the lower appellate Court, must also pay the ` 


respondent’s costs in this Court.’ 


Appeal dismissed. 
(8) 210. 496; 21 I. A. 26. ` 





(s. o. 71 P. W. R. 1910) 
- PUNJAB CHIEF COURT. 
Civi Revision No. 322 or 1902. 
May 29, 1902. 
Present: —Mr. Justice Anderson. 
MU RAD—Pcrarytivr—-Pasritiqgugs e 
Versus - : 
GHULAM FATIMA—Derexpaxr— 


RESPONDENT. 
Custom —Alienstion —Dowsr —Unreasonable amount 
of dower or expenses on marriage of sonless propr®&tor— 
Deed of dower ee nama) creating a charge of Rupees 


And the learned i 


MURAD V. GHULAM FATIMA, 


one hundred or more on immovable property requires 
- segrstration-——Registratwon Act (ILI of 1877), 8. 17. 

- A Kabin-nama or. deed of dower hypothecating 
immovable property of. the value of Rs. 100 or more 
for the satisfaction of the dower claim, is compulsorily 
registrable under section 17 of Act IL of 1877. 

In settling a dower on a wife as well as in 
incurring marriage expenses, e sonless proprietor is 
bound to keep within reasonable limits and to spend 
in accordance with his rank and social position. Any- 
thing im excess should be disallowed as not being for 

necessity and ‘not constituting a charge on the an- 
cestral land which might go to the reversioners. 


Civil Revision from the order of the Divi- 
gional Judge, Jhelum, dated 4th May; 1901, 
reversing the order of Lala Ganga Ram, 


Munsif, Lst Class, Shahpur, dated I4th January, . 


1901. 
Khawaja Zia-ud-din, for the Petitioner. 
Mr. Ahdul Kadir, for the Respondent. 
Judgment.-_In this case the Courts 
below differed anda further. appeal was, in’ 
the first instance, preferred but dismissed as 
the value of the suit fell below Rs. 250. An. 
application for revision has, however, been put 
in and admitted on ground No. 5, which is to 


, , the effect that, as property in suit was admit- 


“ ted to be ancestral and the rights of the rever- 
sioners not denied, the lower appellate - Court 
acted with material irregularity in dismissing 
the suit because, at the utmost, it could have 


_attached to the declaration granted by the. 


first Court the condition that as much money 
_ should be paid as was found to have been paid 
for valid necessity, and by converting the sale 
into a mortgage, it could. have allowed plain- 
tiffa an opportunity of redeeming” their 
ancestral land and prevent itfrom passing 
. into the hands-of strangers. 


I have heard arguments and suei the 
case. The two items, which constitute the 
‘price, are one of Rs. 300 for Musammat 
Ghulam Fatima’s dower, and one of Rs. 100 
for expenses incurred by her and her father 
for Nur Muhammad's illness. -The learned 
Divisional Judge’s ruling amounts to this that 
any sonless landholder can defeat his reversion- 
ers’ chance of succession by’ settling’a high 
dower on his wife and burdening the land on 
her behalf. He has not observed that the 
Munsi@™when holding that there was no 
necessity for burdening the land in this way, 
never said thatan arain could not fix a high 
. dower: what he said was that he could not 
burden his land with a, dower of‘ unusual 
' amount and that this had been done here and 


- Nur Muhammad had been got hold of by hig’ 
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wife's relations. 
indicate that this was true and that Nur 
Muhammad had been intuenced and it would 


% 


Circumstances certainly — 


be a new departure to hold that all the 


into the families of wives and daughters can 
be defeated merely by inserting a large 
amount in a sabin-nama and announcing that 
land is to be regarded as hypothecated for 
satisfaction of such a claim. At the very 
least, the kabin-nama containing such astipula- 
tion should have been registered under the 


‘numerous rulings against property passing 


provisions of section 17,of the Registration. 


Act, otherwise evidence as to its contents 
could not be led or considered by the Court. 


It seems to me, however, that the transac- 


tion was, from its very inception, suspicious. 
Ghulam Fatima’s family, seeing that Nur 
Muhammad was a weakling, exacted this large 
dower and avoided registration of the kabin- 


nama to shun publicity, and later on, when it - 7 


appeared that Nur Muhammad could not livé, 


: they got the whole of his property transferred 


absolutely,thinking they had completely dis- 


settling a dower on a wife as well as in incurr- 
ing marriage expenses, a tenant for life is 


posed of the reversioners. This was a very - 
transparent device. It appears to me that in 


bound to keep within reasonable limits and to ` 


spend in accordance with his rank and social 
position. Anything in excess may be dis- 
allowed by the Court and held as not con- 


stituting a charge on the land which might go - 


to ‘reversioners as not being for necessity. 
The first Court made amistake in allowing 
Musammat Ghulam Fatima nothing for her 
dower.as it had never been paid, but it Was 
not bound to hold that her dower must ‘be 
Rs. 25 if it did not hold it to be Ra, 
could have itself determined what would have 
‘been a proper dower to fix, considering the 


‘position of the contracting pirties. I consider 


that Rs. 99 would have been a very ample 
dower and the mention of hypothecation of 


land tovalue of Rs. 99in an unregistered deed 


would not fall within the scope of section 17 
of the Registration Act. This amount might 


now be fairly charged on the property for the’ 
_ benefit of the widow but as regards the Rs.100 


said to have been expended by Ghulam 


800. It 


Fatima’s family for Nur Muhammad’s sick- -, 


_ ness, I think the first Court was right in refus- 


ing this, andas the case is now being revised, 
this item should be cut ont. 


| hold that the case is capable of revision ir 
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as the learned Divisional J udge did not fally 
appreciate the points for decision and it 
escaped his notice what a very dangerous 
precedent might be laid down by allowing 


such loosely proved transactions to affect the ` 


- devolution of landed property. The widow 
_has her life rent of the land in any case and 
to allow her to take it absolutely on pretext 
of dower or expenditure incurred by her for 


her husband’s benefit would really reduce ‘the 


matter to an absurdity. 


The application for revision, is, therefore, - 


granted anda declaration to the effect that 
the alienation effected by Nur Muhammad 


‘ shall not affect plaintiffs’ right of succession- 
. except to the extent of Rs. 99 (which they. 
should pay off to the widow securing her; 


receipt) will isgue as prayed. 


The applicants should get costs throughout 4 


as they have practically succeeded in their 
suit. Petition allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
- - COURT. 
. Sgconp Cuvin Aprean No. 432 oF 1909. 

, December 15, 1909. . 
- Present:—Sir Bipin Krishna Bose, Kr., 
A. J. 0. 

FIRE INSURANCE COMPANY— 

* 5  Derenpants—A PPELLANTS 

a versus 


GANG BAT PraieuseRasbouiee 
Fire Insurance —Descriptson of property—Warranty 
—Representaiion—Test of materiality—Indemnity— 
Loss—Right of assured to recover actual loss limited by 
“the insured sum. > 
. Where, in the case of a flre insurance, the descrip- 
tion of the property insured amounts to a warranty, 


on the faith of which the policy is granted, any breach 


thereof will avoid} the contract. When the assured 
gives a warranty that a particular statement is true 
and the contract is based on such warranty, it ope- 
rates ag a condition precedent to the attaching of any 
lability under the policy. 

Sillem v. Thornton, 97 B.R. 808; 3 BI &B1. 868; 2 Com. 
L. B. 1710; 28 L. 7 Q. 862; 18 Jur. 748; 2 W. R. 524, 
relied upon. 

But where the statement is a repam merely, 
in order that. any error appearing init may avoid 
the policy, it must be shown to have been material. 
. In the case of warrauty, materiality or immaterielity 
signifies nothing, but in the case of a mere represen- 
tation materiality is essential. 

‘Any fact, which is essential to sale the insurer to 
“estimate the degree of risk which heisto insure 


-against, must be communicated to. him where the. 


knowledge is peculiar to the person proposing the 

insurance; any omission in this respeot would affect 
the binding character of the contract. 

The test of aa, is that the statement must 


- 
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“bo auch as to enable the insurer to determine the 


- guarantee the insurer. 
- property be substantially correct and a more acourate 


“+ Ni 


extent of risk against which he undertakes to. 
If the description of the 


statement would not have variod the premium, the 
error is not material. 


Newcastle Fire Insurance Oo.v. Macmorran & Co., 


15 R. R. 67; In re Universal Non-tariff Fire Insurance 
Company, (1875)44 LJ Ch 761; L.B. 19 Eq. 486; 238W. 
R 464,Stokes. v. Oow, (1857)26 L. J. Ex. 118; LH. & N. 
583; 3 Jur. (N. 8.) 45;5 W. RB. 89; Thompson v: Hopper, 
(1858) 27 L. J. Q. B. 441; 6 El. BL & El 1088; 6 
W. R. 857; Bates v. Hewitt, (1867) 86 L: J. Q. B.-282 
at p. 285; L. R. 2 Q. B. 695; 15 W.'R. 1172; Govern- 
ment Security Life Assurance Company Y. Narsimha; 
25 M. 183, relied upov. 

The contract of insurance with regard to marine 
and fire policies isa contract of indemnity, and 
indemnity only, to indemnify the person insured for 
the loss which he has sustained in consequence of the. 
peril insured against when that peril has happened, 
The contractis to pay the actual value.of that loss, 
up to the limit of the fall amount secured by the policy 

Castellain v. Preston, (1883) 52 L. J. Q. B. 886 at p 
370; 11Q.B D. 380; 49 L.T. 29; 381 W.R. 559, followed. 


Appeal against the decree of Rai” Sarat 
Chandra Sanyal, Bahadar, M.A., B.L., Divisional 
Judge, Nagpar Division, dated the. 29th 
March 1909, reversing the decree of- Rao’ 
Bahadur V. M. Keolkar, District Judge, Bhan- 
dara, dated the 20th January 1908. 

Rao Bahadur F. R. Pandit, for the: Ap- 


~- pellants.- 


Mr. J. Mitter, for the Respondent. 
Judgment.—tThe  defendants-appel- 


lants are a Fire Insurance Company. ‘The - 


_plaintiff-respondent had effected a policy with 


them on the 28rd of January 1904 for- the 
sum of Rs. 2,000. The insured property 
consisted of two houses in Tirora. They were 
both ‘destroyed by fire on the night of the Ist 
of February following. Early. next morning 
the plaintiff wired to the defendants’ head 
office at Bombay as follows, “{nsured house 
burnt last’ night’. To this the defendants 
wired the following reply, “Wire immediately 
how many buildings burnt and estimated 
loss.” ‘The plaintiff's reply, wired the same 
afternoon, was to the following effect; “Two 
houses burnt of Rs. 2,000, policy No. 
140889. Besides this Rs. 800~ lost.” 


Thereupon the defendants sent a valuator from _ 


Bombay to make a local inspection and esti- 
mate the loss. He submitted. hi=™eport on 
the 5th of February, valuing the two Louses 
“ab Rs. 202 and Rs. 133 respectively. The 
claim was, however, not admitted and this 
led to the institution of the present euit for 
recovery of Rs. 2,000, the full amount of the 
policy. The plaintiff has been given a decree 


~ 


-~ 


= 
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- for Rs. 1,450 by, the lower appellate Court 


' and the defendants have appealed here from 


this decree. 

‘ At the hearing the decree was attacked on 
the following grounds, (1) that there was a 
material misdescription of tbe property in- 
sured in so far as they were described us 
consisting of ground floor whereas, as a matter 
of fact, both were doublestoried, (2) that the 
plaintiff had failed to inform the defendants 
that he was living in ahealth-camp outside the 
town owing to outbreak of plague, the honses 
insured being uninhabited in consequence, 
(3) that on the destruction of the houses, 
the plaintiff had failed to deliver to the defen- 
dants a statement, particularising the property 
destroyed and had by such failure contravened 
the provisions of condition 6 of the conditions 


subject to which the policy had been granted, ` 


(4). that the suit should have been instituted 
within three months of the fire as -required by 
condition l4and (8) that the assessment of 
damage was wrong: 

Regarding the first ground, a passage from 
Bunyon’s Law of Fire [nsurance, 4th edition, 
page 92, was.quoted in support. This passage 
18 based. onthe judgment in Sillem v. Thornton 
_ (1). The principle laid down in this case is that 
“where the description of the property insured 
amounts io a warranty, on the faith of which 


. the policy is granted, any breach thereof will 
‘avoid the contract. 
‘were described as a two-storied house but itap- 


The premises insured 


peared that during the pendency of the negotia- 


‘tion a third storey was added, so that when 


the policy was actually signed the description 
had become inaccurate. It was held on the 
evidence that there was a warranty that the 
premises had not been altered by the assured 


- in the intermediate time,so as to increase the 


risk of the insurer and further that-the 
assured would not, during the time specified 


‘in the policy, do anything to make the con- 
` -dition of the building vary from the descrip: 


tion, so as thereby to add tothe risk of the 
underwriter. Now where the assured gives a 
warranty that a particular statement is true 
and the contract is based on such warranty, it 
operates MSE condition precedent to the attach- 
‘ing of any liability -under the policy. But 
‘where the statement is a representation 
‘merely, in order that any error appearing in 
ib mayeavoid the policy, it must be shown to 


(1) 97 P.R. 808; 3 El.&BI; 868; 2 Com.L.R. 1710; 28 


~ 
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have been material. In the case of warranty, 
materiality or immaterialily signifies nothing: 
For it is an integral part of the contract that 
the matter is such a3 it is described to be.” 
Bat in the case of a mere representation, 
materiality is essential. This distinction 
between a warranty and a mere representa- 
tion has been pointed ont in several cases. 
See Newcastle Fire Insurance Company v. 
Macmorran and Oompany (2), Inre Universal 
Non-tartf Fire Insurance Oompiny (3), Stokes. 


vy. Cow (4) and Thomsson v. Hopper (5). As 


to what is the test of materiality, Lord Chief 
Justice Cockburn, in Butes yv. Hewitt (6) thus 
explained the underlying principle:— The 
person proposing the insuranca is bound to 
communicate to the insurer all matters which 
will enable him to determine the extent of 
the risk against which he undertakes to 
guarantee the insurer.” In Smith’s Mercantile 
Law, llth edition, page 567, it is laid down, 

“If the deacriptinn of the aropenty be sub- 
stantially correct, and a moro accurate state-- 
ment would not have varied the premiam, the 


‘error is not material.’ In Universal Non-tariff ` 


Fire Insurance Company (8); the building was 
statedin the policy as ‘built of brick and 
slated, whereas one part of it was roofed 
with tarred felt. Malins, Y. C., pointed out 
that there was no evidence that the Company 
would have refused the risk if they had 
known of the felt roof, or would have charged 
higher premium and accordingly he held that 
the misdescription was not material (p. 763) 
and did not, therefore, avoid the policy. In 
Stokes v. Cow (4) the description of the 


‘building contained a statement that no steam- l 


engine was employed on the premises. Some 
time after the policy had been effected, the 
assured erected a 'steeaem-engine on the pre- 
mises, which, however, did not increase the 
risk. It was held by Lord Cockburn, Q. J., 
that in the absence of any warranty that the 
premises would continue in the state in which 
they were at the time of the policy, the 
alteration by the erection of the steam-engine 
not increasing the risk did not avoid the 
contract, The principle deducible from these 


authorities is that a fact which is essential to 
E 16 R. R. 67; 8 Dow. 255. 
3) (1875) 44 L. J.Ch. 761; 19 Eq. 485;.28 W.R. 464, 
(4) (1857) 26 L.J. Ex. 113; 1 H. 4 N. 583; 3 Jur. 
CN. s) 45; 5 W. R. 89. 
NA (1859) 27 L. J. Q. B. 441; 6 El. Bl. & Ed. 1088; 
(8) TA J. Q. B. 282 at p,- 285; L. B.2Q, < 
B. 696; 15 W.R. 1172, . : | 


at 


i 
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FIRE INSURANOB COMPANY v, HAHSRAJ; 


enable the insurer to estimate the degree of 
risk which he is to insure against must be 
communicated ‘to him where the knowledge 
p2culiar to the person proposing the 
AN ie and any omission in this .respact 
would affect the binding character of the 
“ontrack. See Oriental Govarnment Security 
Life Assurance Company v. Narsimha (7): 
‘which though a life insurance case baars on 
this point: 

Now in the present case was the description 
the basis of the contract’ I can find nothing 
in the statement of the defendants’ pleader 
made on the 25th of June. 1907, when the 


‘fact that the houses were two-storied was. 
first made a ground of defence, amounting to. 


a plea that the description amounted to a 


‘warranty. Nor do I find it pleaded that this. 


circumstance had the effect of increasing the 
risk, or that it was such as should have bsen 
brought to the knowledge of the Company to 
enable them to determine whether. they would 
agree to take the risk at all, or if they did 


‘take it, what premium they should charge. 


In the absences then of any pleadings ib can- 
not be held now for the firsb time in second 
appeal that the particulars and incidents 
relating ‘to the description of the subject- 
matter were such as amounted to an essential 
ingredient of the contract in so far as they 
increased the chances of loss, which, upon a 
just calculation, might reasonably be expect- 
ed to fall npon the insurers.” 
plea now would, in fairness to the, plaintiff, 
involve a remand followed by a new trial. Bat 
nothing has been shown to justify such an 
unasual course being adopted. 

Farther, was the. loss in this case attribat- 
able to the fact of the buildings being double- 


“gboried P In Thompson v. Hopper (5), a ship 


was sent to sea in mnseaworthy condition bul 
it was not lost for that raagyon but was caught 
ina storm and lost. It was held that the 
owner of the ship was entitled to recover from 
the insurance company. In this case Siliem 


v, Thornton (1) was referred to and its exact” 


scope explained, as I have attempted to do. 
It was said during the argument that-a fire 
in & doublestoried house would be less readily 


known and that it would also be more difficult 
to extinguish it because of the difficulty of 


reaching the roof owing to the height. With 


'rèference to thesa arguments, I have only to 


point out that there is nothing ~ kal show that 
(7) 25 M. 188, 


+ 
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these eras cancel: even if well- boii: 
were immediately connected with the loss as 


its proximate cause. J, therefore, hold that’ 
the inaccuracy in the description did not 


‘amount to a breach of. warranty, nor did ib 


increase the risk or affect the premium. 
charged. It did not thas amount to such a - 
violation of duty towards the defendants as 
to entitle them on that ground to avoid the: 
contract. i 
The above remarks apply mutatis mutandis 
to the second ground. All that the defendants 


‘said in their pleading was that they “might: 


not have entered into the contract” had they 
known that the houses were uninhabited, 
They did not say that this circumstance was 
of such a character as appreciably to increase - 
their risk. They said they mgt not, and not 
that they .wouldi not, have accepted the 
proposal for insuranca had they bəən told that 
the houses had been evacuated and the plain- 
tiff was living outside the town. There is also 

no evidence that the risk was, as a matter of 
fact, increased. 

Rogarding ths third ground, I must say. 
that the desoription which the plaintiff had 
sent in his massazga of 2nd of Febroary was 
not satisfactory. Oondition 6 clearly contem- 
plates some moredetailed statement than what ~ 
was actually sent. Bat here again non-com- 
plianca with this condition could orily be 
availed of to defeat the claim if it could be 
shown to have prejddiced the defendants: It 
was made a condition of the contract for their 


bəneft and to enable them to determine their 


liability thereunder. Bat if they themselves 
did not complain of the inadequacy of the 
statemont when ib was received but proceeded 
to asf upon it as ifit was a due -compliance 
with the condition, they could not afterwards 
turn round and take advantage of its defect. 
This is what the defendants did in the case, 
They never took any objection to the state- 
ment. On the contrary, they promptly: acted 
upon it by sending down their surveyor to 
test its accuracy and to make proper estimate 
of the loss. I-consider, therefore, that what- 
ever the imperfection, the defendants have 
waived it and it is not now open them -to 
take advantage of it For if ‘objected to at 
the time, the defect could have baen remedied. 
The fourth ground is hased ona misapprehen- 
sion of condition 14. It does ndt cat down the 
ordinary period of limitation bat males the 
lodgment of a claim within’ three months o 


- 


t 
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condition-precedent to the enforcement of tha 


‘policy by suit. Such a claim was admittedly 


made. The case-cited, South British Fire and 
Marine Insurance Comoand y. Brojo Nath” 
Shaha (8), is a caso where the condition was 
that no action or sutt would be maintainable 


“unless commenced within six months next 
~ ‘after any loss or damage shall occar, 


t 


The last ground relates to the question of 


‘damage. The contract was one to indemnify - 
` against loss. .The assured could not recover 


more than the amount of the policy but he 
‘would recover less if less would suffice to 
-compensate him for his. adtual loss. “The 
contract of insurance with regard to marine - 


.. and fire policies is a -contract of indemnity, 


and indemnity only. The contract is that the 


fied, but not that he shall receive anything 
beyonda fall indemnity.” Oastellain y. F'reston 
(9) per Brett, L. J: Again, “A policy of 
insurance Na Bn fire is. really a -contract of- 
‘indemnity to indemnify the person insured 
for the loas which he has sustained in con- 


‘sequence of the peril insured against when 


that peril has happened, and it follows that 


“the contract is only a -contract to pay the 


‘value of that loss which the insured may 
have sustained by reason of the fire.” Page 


"373, per Cotton, L. J. The: plaintiff has 


throughout proceeded on-the assumption that 
‘hei is entitled to the fall amount secured by 
‘the policy irrespective of the actual amount 
‘of the loss. In his telegram of lst February, 


ih ‘he referred to the policy and claimed the full 


amount. The sum’ of Rs. 800 therein men- 
tioned had reference to uninsured goods 


destroyed. In his plaint too he made no 
attempt to estimate his actual loss but claimed 
the amount of the policy: The omission was 
‘not supplied in the subsequent pleadings, even 
‘though the defendants’ pleaderin his state- 
‘ment, dated the 17th of April 1907, expressly : 
called upon the plaintiff to state his actual 
logs.” The statement that the houses were 
‘worth more than Rs, 2,000 “was no proper 
‘reply, for the founds, the plinth and the 
“walls had not been destroyed and there were 


” the sites which the fire could not touch. The 


- 7 


firat "Cem fixed the loss according to 

the value of the materials used-and the wages 

paid as deposed to by the witnesses. The 
(8) 36 C. 616; 2 Ind. Cas. 578; 13 0. W. N. 425. 


9) (7883) 52 L. J. Q. B. 866 at. p. 370; 11 B. D. 
26 WO. T. 20;31 W. R. 569. | Q 
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lower appellate Court has gone on a different- 
. principle. It has accepted ihe estimate of 
_some of the plaintiff's witnesses as to the 
value of the houses and after deducting the — 
price of the land and the cost of the founda- 


tions but not of the plinth and the-walls, | - 


which were not destroyed, has given a decree 
for the balance. In my opinion, the. evidence 


upon which the lower appellate Court has 


based its finding is worthless. The witnesses 
They are 
not shown.-to have any special knowledge of 
. building’ work. They admitted they had 


never examined the buildings with a view to 


their valuation. -They did not know anything 
‘about the nature of the wood work or the 
“kind of materials used. They could not 


' - ‘assured shall in case of loss be fully indemni- - separately valuethe different -paris of the 
_buildings—the founds, the plinth, the walls 


and the ceiling.” Opinion of such people is 


“not evidence upon which a finding could be 


legally made to rest. Section 108 of the Code 

not applying, I have no option but to set aside 

the finding as not founded on legal evidence 

and remand the case for re-trial of the ques- 
tion of damages. 
a 4 

The appellants 


m w 
will get a certificate of 


x $ 


‘refund of Court-fee paid here. Otber costs 


“will be costs in the suit. 
Case remanded, 





(s. 051 P. R. 1910.) 
PUNJAB CHIEF COURT 
SECOND Civiu Appran No. 1232 ov 1209. 
May 4, 1910. 
Present:_—-Mr. Justice Johnstone. ~ 
FAZIL-—PLAINTIFF—ÅPPELLANT 
> 4 terus 
SADAN AND OTHERS—DEFERDANTS— 
RESPONDENTS. ~ 
Custom—Alienation—Right of a male proprietor to 
‘alienate ancestral lands—Sahu Jats of Mauza Dudah 
Sahu, District Montgomery. k 
The rule that ancestral land is inalilonable in the 
. presonce of agnates except for necessity does not apply 
in villages where the common village bond has been 
broken by the introduction into the proprietary body 
of persons of different independent tribes, whose 


¥ 


lends all intermix, and where many uncontested alien. ` 


ations have. taken place In the presence of agnatic 

relatives of thealienee, and the Wajib-ul-arzs, while 

, prohibiting alienations by females, merely prescribes - 

a of pre-emption in respect of alienations by 
eg. 


LAN 


4 
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SHEORAM v ABDUL WAHIDEHAN, 


The customary right to object to alienations does 
notexist among Sahu Jats of mouza Dudah Sahu, 
District Montgomery, 


Further appeal from the. decree of B. H. 
Bird, Esquire, Divisional Judge, Multan’ Divi- 


“ 


, 8ion, dated the 8rd.Febrnary 1909. 


Mr. Miran Bukhsh, for the Appellant. 

‘Lala Radha Kishen, for the Respondents. 

Judgment.—_tThis petition. under 
clause (b) has been admitted as a further 


appeal on the question of custom involved. 


- The suit is by a son for a declaration against 


_- the price being Rs. 


=“. 


a sale of ancestral land-by his father by re- 
gistered - deed, dated 5th July '1$06, the 
land measuring upwards of 912 kanals and 


into in order to prejudice plaintif. 
The.parties are Sahu Jats of mauza 
Dadah Sahn, District Montgomery, and it is 


-said that there are very few of this got of 


Jats left. The whole village was once owned 
-by them; but there has beena long seriea of 
alienations virtually. uncontested and now 
3/4 of the village is held by members of a 
large variety of tribes. The Wajib-ul-arz 
does not state any restriction upon alienations 
-by male proprietors further than this that 


-the intending seller shall offer. the bargain at a 
‘reasonable price to a brother or a near colla- _ 
.téral.and thereafter to the shurkayan, before. 


he can sell to an outsider. The first Court 


“considering these circumstances arrived at 


the conclusions’ that probably the suit is- 


.. collusive and that plaintiffs’ right tó object 


_is not made out. It also went into the 
. matter of consideration and ‘necessity’ and 
found that at most half the purchase-money 
-was for necessity,’ 

The suit having been thus dismissed, the 


‘Jearned Divisional Judge, before -whom an. 


‘appeal- was instituted, agreed with the first 
Court that plaintiff had no power to contest 
his father’s act, and so dismissed the appeal 
~ without going into the question of considera- 

-tion and ‘necessity.’ 

_ -Ď The question for this Court is merely one 
-of custom. There is no doubt that among Jats 
. general ancestralland i 18 inalienable in presence 
of agnates except for ‘necessity;’ but section 
61, provisos (2) and (8), Rattigan’s Digest, 


ee hight in my opinion, correctly, though in - 


_-Bomewhat general terms, states the custom, 


shows that the general rule stated in section 


59 does not apply. in, villages where the 


INDIAN CASES.. 


2,000: The allegation - 
is that the sale was a fiction and was entered - 


- gosts. . 
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common village bond has been broken by 
the introduction into the proprietary body- 
of persons of different independent, ‘tribes, 
whose lands all- intermix, or where many 
uncontested alienations have taken place 


_ in the presence of agnatic relatives of the 
' alienors. 


‘Now these conditions exist in. 
a marked degree in mauza Dudah : Sahn, 
and we have also the fact that the Wajib-ul- 
arz, while it prohibits alienation by females, — 
whera it comes to the question of alienations 
by males, merely prescribes a rule of pre- 
emption; and J,. therefore, fully agree with the 
Courts below that. plaintiff has no leg to 
stand upon. 1 also fully agreethat the suit 
is almost certainly mala-fides and collusive. 
For these reasons, I dismiss the appeal with 
Appéal dismissed. 


< 


(s. 0.6 N. L. R. 95.) 
NAGPUR JUDICIAL COMMISSIONER'S 
x COURT., 
 SBOOND Orvis Apesar No. -772 or 1909. 
February .9, 1910. 
Preseni:—-Mr. Drake- Drock maT: J.C, 
SHEORAM—Pta INTIFF——A PPELLANT 
- Perseus 
ABDUL WAHID KHAN—Deranpaxt— 
RESPONDENT. i 
Oentral Provinces Tenancy ‘Act (XI of 1898), s. 94 
(1)-—Lumitation—" Ejected”, meaning of—Wrongful 
withholding~Landlord and Tenant—Tenant by suffer- 
ance-—Nature of possession. i 
Plaintiff, an ordinary tenant in the Central Provinces, 
let out his holding to defendant, his malguzar, on 
batai fora specified term. After the expiry. of the 
term, the defendant held- over and paid ‘plaintiff no ‘ 
share of the produce. In the village papers, the 


-defendant got the holding entered as his khud kasht. 


More than two years after the erpiry of the term 
and after the entry as Ahud kasht, the plaintiff sued for 
possession of his holding: 

Held, that the suit was not barred by Hae Even 
assuming that section 94 (1).of the Tenancy Act, 
applied to the case, the suit was within time, as there 
had been no ejectment of the defendant by the Jand- 
lord as such. 

The possession of a tenant by sufferance is nota 
wrongful withholding of possession as against the 
lessor, 

Kantheppa v Sheshappa, 22 B. 898, andai v. Daji, 


-Bhau, 24 B. 504, not approved. 


Rudrappa v. Narsingrao, 29 B, 213 at p. 216; 
7 Bow. L. B. 12, referred to, 


Appeal. against the decree of Ma M. R. 


Dae District t Judge, Bhandara, dated the 


w - 
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SHEORAM V. ABDUL WAHIDKHAN. 


12th October 1969, reversing the decree of 
Mr. V. K. Deshpande, Munsif, Bhandara, 
dated the 19th February 1909. i 

Mr. G. P. Dick, for the Appellant. 

Mr. V. R. Dixit, for the Respondent. 

Judgment. —The plaintiff in the suit, 
out of which this second appeal arises, olaan, 
as ordinary tenant of field No. 489 in mouza 


“Bhawar, to eject the malguzar of the village. 


from his field. In the plaint filed on the 2nd 
May 1908, it was alleged that the field was 
Jet to the defendant on balas yearly u» to 
and including 1316 Fasli (1906-07), but 
that the letting was not renewed for 1317 
Fasli because the defendant refused to pay 
what was due for the previous year. The 
cause of action was described as arising on 
the 10th February 1903 when the plaintiff 
discovered that in the village papers for 
1903-04 the field had been regularly entered 
as the defendant’s khudkasht. 

. The defence was an express surrender ‘of 
_ the plaintiff’s holding at the close of 1312 
Fasli, but this has not been proved. The 
facts found are that the defendant’s last lease 
was for the Fasli year 1312 (1902. 03) and 
that since then no fresh lease was given. and 
the plaintiff kas received no share of the 
produce. The lower appellate Court has held 
that since 1812 Fasli the defendant has been 
in adverse possession of the holding and that 
the claim is consequently barred by section 
94, of the Tenancy Act. 

In second appeal it is contended that on 
the facts found, namely a mere failure on 
the defendant’s part to pay rent and the 
entry, unknown to the plaintiff till February 


1908, of the field as khudkasht 1 in the village. 


papers, there has been no “ejectment” of the 
plaintiff more than two years prior to the 
suit.. In order that the special period of 
limitation prescribed by section 94 (1) of the 
Tenancy Act may be applicable, the tenant 
must lave been “ejected” from the land of 
‘which he seeks to recover possession. The 
meaning of the word ‘ejected’? was discussed 
by Skinner, A. J. C., in Ganpat v. Trimbak 
(1), where authority is cited for treating & 
wrongfm™ithholding of possession as an 
ejectment. Adopting this interpretation, 
‘which is the most -favourable to the defen- 
dant-respondent, we have to see whether the 
plaintif was ejected two years or more before 


the 2nd May 1908. Now since the close of the 
(1) 5 N. L. R. 97; 8 Ind. Oas. 61. 
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Fasli year 1312, the defendant has occupied 
the position of a tenant by sufferance. That 
such possession is wrongfol was held in 

"antheppa Raddi v. Sheshappu (2) and in 
Chandra v. Daji Bhau (8). There is, however, 
considerable difficulty in the way of treating 
this possession as ` wrongfal’’ in the ordinary 


‘agcceptation of that word. For instance, a 


tenant holding over can recover as against a 
third party who unlawfully dispossesses him: 
see Rudrappa v. Narsingrao (4). And under 
section 116, Transfer of Property Act, which 
may reasonably be regarded as prima facie 
applicable even in cases not coming under the 
Act, where a lessee holds over and the lessor 
assents to the tenant continuing in possession 
the lease is in the absence of a contract to the 
contrary renewed. The lessor thus has an 
option of treating the lessee as stilla tenant 
or as @ trespasser, and itis not easy to under- 
sland why ia a case like the present the lessee 
should elect in which capacity he is to be 
regarded. 

The two earliest of the three Bombay cases, 
above cited, do not in terms decide that when 
a person holds over after the expiry of a 
leago for a fixed period his lessor should be 
deemed to have been ‘‘ejected.” They lay 
down that the tenancy was determined when 
the fixed period expired, article -139 of the 
Limitation Schedule being, therefore, appli- 
cable. If the defendant in the present case 
was not the malguzar of the village in which 
the plaintifi’s holding lies, that article would 
give the plaintiff 12 years from the be- 
ginning of 1818 Fasli (7th June I9(3). If the 
defendant desires to take advantage of the 
special period of limitatidbn applied by the 
lower appellate Court, he must, I think, show 
the case to be clearly within the purview of 
the special law on the-point. There has been 
no forcible dispossession of the plaintiff and 
for the reasons given above even & wrongful 
in the ordinary acceptation of 
that term, has not been made out. A further 
point against the defendant is that he relies 
upon his position as malguzar, though it was 
not in that capacity that he obtained posses- 
sion: until he, to the plaintiff's knowledge, 
asserted title to possession as malguzar, the 
plaintiff had the option, of treating him as 


-still a tenant, and no reason is apparent why 


(2) 32 B. 893. 
(3) 24 B. 504, 
(4) 3 B. 218 at p. 216; 7 Bom. Ú. R. 12, 
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` 


~ the existence of this option should be depen-' 


dent on the lessee's character apart from the 
lease. 

In the circumstances of this case I consider 
that the plaintiff's claim is not time barred, 
even if the limitation applicable is that 
prescribed by section 94 (1) of the Tenancy 
Act. The decree of the lower appellate Court 
is reversed and that of the first Court direct- 
ing the defendant to restore the holding to 
the plaintiff is restored. Costs in all three 
Courts other than those of the plaintiff's 
witnesses will be paid by the defendant. The 


plaintifi’s witnesses were disbelieved by both, 
the lower.Courts and the plaintiff -must bear 


their expenses himself. 





. (a. c. 52 P. B. 1910.) - - 
PUNJAB CHIEF COURT. 
Cryin Rereeence No. 6 or 1910. 
March 5, 1910. 
` Present: :—Mr. Jase: Rattigan. l 
SULTAN AND oruuas—Darevpants— 
APPELLANTS S 
versus 
SHER. MUHAMMAD AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 
- Jurisdiction of Civil or Revenue E, 


Tendncy Act (XVI of 1887), as. 77 (8) (k), 100—Suit > 


against co-sharer for share of price of trees—Practice 
—-Surt cognizable by Assistant Collector, First Grade 


- tried by Munsif who ts also an Assistant Collector, 


J 


Second Grade. 

, A guit by a .co-sharer against another co-sharer 
for a share in ‘the sale proceeds of: certain trees, 
growing ina joint holding and sold by the defendant, 
falls within section 77 (8) (k) of the Punjab Tenancy 
Act and is exclusively cognizable by a Revenue Court, 


The mere fact that the defendant denies the plaintiffs’ 


title as a co-gharer cannot affect the question of juris- 
diction. 
Ram Jus v. Ralla, 25 P. R. 1909; 70 P. L. B. 1909; 
89 P. W. E. 1909; 1 ‘Ind. Cas. 485, relied upon. 
Where a suit is exclusively cognizable by an 
Assistant Collector, 1st grade, butit has-been tried 


‘by a Munsif, whois also an Assistant Collector, 2nd 


e, the decree of the latter should be set aside and 


the plaint registered in the Court ‘of an Assistant 


Collector, 1st grade, having territorial jurisdiction. 
Nazam v. Joti Mal, 119 P. R. 1894, followed. 


Oase referred by Sayad Wali Shah, District 
Judge, Muzaffargarh, with his No. 449, dated 
the 17th December 1909. i 

‘Order.-—Plaintiffs sue to recover a sum 
of Rs. 49-15-O from the defendants on the 


ground that the parties are co-sharers in the 
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-secona grade, 
of opinion that the Revenue Courts alone | 
have jurisdiction to deal with the claim. as it- 
falls under clause (4) of section 77 (3). of the 


Appeal allowed. ` i 
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holding upon which certain trees were grow- 


ing; that defendants sold the said trees tothird 
` parties but did not give plaintiffs their share 


in the sale-proceeds; and that the sum men- 
tioned represents the share of plain tiffs i in the 
said proceeds. 

The suit was tried by 8 Munsif sihé 
happens to be also an Assistant- Collector, 
but ¢the -District Judge is 


Panjab Tenancy- Act. As an Assistant 
Collector has no jurisdiction to try such ‘a 
suit, the District Judge recommends that 
the decree of the Munsif should be set aside 
and that the plaint should be registered in the 


Revenus Court having jurisdiction to deal’ 


with the case, Ram Jus v. Ralla (1). 
-In my opinion the District Judge is right 
in both points. The decision in Nazam v. 


Joti Mal (2), clearly shows that if in that . 


case the real defendants had been the co- 
sharers, the claim for compensation: would 
have been regarded as falling under clause 
(k) of section 77 (3) of the Punjab Tenancy 
Act. In the case before me the defendants 


‘are stated in the plaint to be co-sharers, 


and.the mere fact that they themselves deny 


plaintiff's title as co-sharer cannot affect: the. | 
‚question of jurisdiction. 


Following Ram Jus v. Ralls (D, I. bat 
aside the dearee and order that the plaint. be 


registered .im the Court of am Assistant. 


Collector of the first grade with territorial 


, Jurisdiction. 


Oosts to be. costs in the cause. 
Decree set aside, 


(1) 25 P. R. 1909; 70 P. L. R. 1909; 33 P, W. R. 


1909; 1 Ind Oas. 465, 
(2) 119 P. R. 1894. 





(s. c..73 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
_ Civiny Revisron No. 1006 or 1909, 
May 12, 1910. 
- Pr esent: —Mr. Tastios Shah Din and 
Mr. Justice Chevis. 

Tas, DELHI CLOTH Aanb CEMEBAL 
MILLS Company LIMITED—PLAINTIPg—. 
PRTITIONER 
TETEUS 
R. B. HARDHIAN SINGH—Derenngwr— 


RESPONDENT., 
Revision—Interlocutory ° ‘order—Oase—Material ir. 
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regularity—Arbitration—~Pleadings— Alternative cause 
of action-—Ciml Procedure Code(Act XIV of 1908), 8.1085 
—Punjab Courts Ast (XVIII of 1884), s. 70 (a). 
_ The word “case” should not always be strictly con- 
strued and interloourory order 4. e., orders which do 
not finally disposd of a case, may ‘form the subject 
of revision, if the matter, they relate to,though part 
of, and connected with a case, stands by -itself and is 
a definite of a caso, and in which the ends of 
justice would be defeated if the power of revision is 
-not exercised. 

Rama Kant v. Ragdeo, BÔ P. R. 1897, and Mehtab 
Rai vy. Kaman Lal, 51 P.R. 1899, followed. 


The plaintiff's claim was for the enforcement of the- 


award of a private arbitrator and in the alternative 
for damages -for breach of contract. The defendant 
attacked the award but not on tho gronnd of miscon- 
duct. The plaintiff then consented to limit his claim 
to the award. The lower Oourt allowed the defendant 
at a very late stage of the proceedings to plead mia- 
conduct of the arbitrator, but refused to grant the 
. plaintiff’s prayer to fall back upon the alternative 
cause of action originally alleged in the plaint: 

` Held, that the order of refusal amounted to a material 
irregularity within the meaning of section 70 (a) of 
Act XVIII of 1884 and that the plaintiff was entitled 
to get it set aside im revision without waiting for the 


<. final result of the case. 


_ Petition for revision of the orders of J. 
Addison, Esquire, District Jadge, Delhi, dated 
the 27th April 1909, and of J. P. Thompson, - 
Esquire, his Na ja a in that office, dated 
the 15th March 1909. 

Mr. Shad: Lal, for the Petitioner. > 

Bhagat Ishwar Das, for the Respondent. 

Judgment,—This is a petition under 
section 70 (1) (a) of the Punjab Courts Act 
for revision of two orders passed by the 
District Judge of Delhi, namely the order 


dated the 15th March 1909, which was passed - 


` by Mr. Thompson, and thé. order of the 27th 
April 1909, which was made by mig successor 
Mr. Addison. 


Mr. Ishwar Das, on behalf ae the respon. 


‘dent; urges as a preliminary objection that no 
revision lies in this case, inasmuch as the 
orders sought to be -revised are merely inter- 
locutory orders passed in a case which has 
not yet been decided, and which from their 
nature do not fall within the ‘principle laid - 
down in Rama Kant v. Ragdeo(1) and Mehtab 
Rat v. Kaman Lal (2). After hearing argu- 
ments on both sides, we think that this objec- 
tion is untenable, and that a revision lies in 
this ca86pSo far as ‘the order ôf Mr. Addison 
dated the 27th April 1909, is concerned. As 


regards the order of the 15th March 1909, 


Mr. Shadi Lal concedes that that order does 

‘not mlate to a separate branch of the case, 
W 60 P. B. 1897 (P. B) ` 

@) 61 P. R. 1899. 


and that, therefore, nọ revision lies in respect 
of it. We are, therefore, limited to a considera- 


‘tion of theorder of the 27th April, and,in our 
opinion, that order must, under the circum- ° 


stances of the case, be held to form part of a 


separate branch of the case before the District 


Judge, and to constitute a final adjudication 
upon the rights of the parties in respect of a 
matter which stands by itself. The facts which 
are material to the decision of the point 
before us are shortly these. The plaintiff sued 
the defendant on certain allegations seb out 
in the plaint and prayéd ‘for two alternative 
reliefs : — 

' (1) that in accordance with an award 
= delivered by an arbitrator appoint- 
ed by the parties a decree for 

Rs. 19,193 be passed in his favour. 

- (2) that in the-event of the award being 
held not binding on the parties, a 
decree be passed for Rs.” 21,000 by 
way of damages 
contract: 


In answer to this claim, the astondant filed - 


pleas on the 15th August 1907 urging inter 
alu that the award was bad on certain 
grounds “which are set out in his written 
statement, none of which relates to judicial 


` > misconduct on the part of the arbitrator. At 


a later stage of the proceedings, the plaintiff’s 
counsel field an application dated 2nd Decem- 
ber 1907, saying, with reference to the order 
of the District Judge, dated the 26th August 
1947, that the plaintiff was willing to abide 
by that order and to limit his suit to the one 
cause of-action based on the award of the 
arbitrator, thus relinquishing that part-of the 
suig which was based «upon his right to 
recover damages -for breach of contract 
independently of the award in question. We 
have no doubt in our minds.that this course 
was adopted by plaintiff’s counsel in view of 
the fact that ‘the defendant had raised no 


“ objection in his pleas to the said award on the 


ground of the arbitrator’s misconduct. If any 


such plea had been advanced by the defen- `- 


dan‘, we find it difficult to believe thatthe 
plaintiff's counsel would have consented’ to 
stake his whole case on the award -by relin- 
quishing his client’s claim for damages as 
based on the alleged breach of contract apart 


from the award, Issues were framed on . 


the pleading of the parties, and in those 


‘issues there was no mention of any such 
miscondnoť aforesaid, After some further - 


- 


for breach of 


* 
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` proceedings, which it is unnecessary to notice 
here, the arbitrator was examined by com- 
mission and after his examination was over, 
- the defendant applied on the 5th December 
1908, for permission to raise an objection to 
the validity of the award on the ground of 
the arbitrator’s misconduct. The plaintiff's 
counsel strongly objected to the new plea 
being raised at that stage of the proceedings, 
and the District Judge (Mr. Thompson), after 
hearing arguments, decided that the plea in 
question could be raised and framed an issue 
relative to the alleged misconduct of the arbi- 
trator. Atthe same time, the District Judge 
noted in the order that there has, no doubt, 
been culpable delay on ‘the part of the 
defendant ” in raising the new plea but he was 
of opinion that in the interests of justice the 
allegation was one that should be gone into”. 
It would thus appear that the District Judge, 
acting mainly in the interests of justice, con- 
doned the “oulpable delay” on the part of the 
defendant in urging the plea as to the 
arbitrator's misconduct ata very late stage 
of the proceedings, and thus extended unusual 
indulgence to the defendant. Soon after the 
order in question was passed, the plaintiff’s 
counsel made an application praying that in 


yiew of the turn whioh the proceedings in the, 


case had taken, the piaintiff’s suit may be 
considered as based on alternative causes. of 
action alleged in the plaint and that the claim 
be not limited to the one cause of action 
founded on the award of the arbitrator. This 
application has been rejected by Mr. Addison, 
who succeeded Mr. Thompson as District 


Judge of Delhi, by order dated the 27th April - 


1909, and it is this „order which forms the 
subject of the present revision. 

The above recital of the proceedings is 
sufficient to show that the order under revi- 
gion, though an interlocutory one, constitutes 
an adjudication upon the rights of the parties 
in respect of a special matter which can be 
properly treated as forming a distinct branch 
of the case, and it can, therefore, be revised 
by this Court in conformity with the 
principle laid down in Rama Kant v. Ragdeo 
(1) and Mehtab Rat v. Kaman Lal (2). At 
page 240 of the last mentioned decision, Mr. 
Justice Ohatterji says :— 

“ There are many rulings in which it has 
been held that the word ‘case’ should not 
always be so strictly construed, and that in- 
terlocutory order a, e, orders which do not 
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finally dispose of a case, may form the subject 
of revision if the matter they relate to, though 
part of, and connected with, a case, stands by . 
itself and is a definite part of a case, and in 
which the ends of justice would be defeated 
if the power of revision is not exercised.” 

The above observations fally apply to the 


‘present case, and we hold that a revision lies 


in this case, and we overrule the preliminary 
objection. 

On the merits of the case, we are clearly of 
opinion that the order of the District Judge 
cannot be sustained. As we have said above, 
the plaintiff’s Counsel consented to restrict 
the suit tothe one cause of action furnished 
by the award by reason of the fact that the 
defendant had not in his pleas objected to the 
validity of the sward in question on the 
ground of the arbitrator’s misconduct. But 
when after the examination of the arbitrator 
the defendant’s counsel thought fit to raise 
the plea of the arbitrators misconduct and 
succeeded in persuading the District Judge to 
entertain that plea and to frame a new issne 
in reference to it, surely the plaintiff’s Counsel 
was justified in re-considering his position, 
and in view of the serious risk involved in 
limiting the claim to the single relief based 
on the award in asking the Court to be allow- 
ed to fall back on the alternative causes of 
action as alleged in the original plaint and on 
the alternative reliefs prayed for therein. 
After the order ofthe 15th March, 1909, was 
passed by the District Judge the case took an- 
entirely new turn, and ib was, we consider, ` 
exceedingly unfair to the plaintiff, in the 
altered circumstances of the case, to tie him 
down to the statement made by his counsel 
in 1907 limiting the suit to the arbitrator’s 
award. f 

It isurged by Mr. Ishwar Das that even if 
the order of the 27th April can be revised by 
the Court, the present petition for revision 
should not be entertained, because under gec- 
tion 105, Civil Procedure Code, the alleged 
defect or irregularity in the order complained 
of can be set forth as a ground of objec- 
tion in the memorandum of appeal when, 
if the final decree is passed against dhe plaintiff 
by the District Judge, an appeal is preferred ` 
to this Court from that decree. We have grave 
doubts, however, in view of the terms of the 
aforesaid section, whether it would be open 
to the plaintiff, if the suit remains limited ag 
at present to the award alone as the only 
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cause of action, to impugn the alleged defect 


or irregularity in the order of the 27th © 


April in the appeal from the final decree in 
this case. The irregularity in any order which 
falls within the purview of sub-section (1) 
of section 105, Civil Procedure Code, must 


be one “affecting the decision of the case” ; 


and it is rather difficult to see how any 
irregularity in the order under revision could 
be held to affect the decision of this case if 
the suit be considered as limited to the 
: award alone and all reference to the alterna- 
tive cause of action be eliminated from the 


plaint. It is, however, unnecessary to decide ` 


‘this point, as we think that even if the pro- 
visions of section 105, Oivil Procedure Code, 
were to cover this case, the circumstances 
. åře such that it would defeat the ends of 
', Jastice not to allow the plaintiff to fall back 
upon the alternative causes of action originals 
ly alleged in the plaint. 

The District Judge in his order has omitted 
to consider the most important fact that 
justified the plaintiff's application of the 19th 
March, namely, that the plea of the arbitra- 
tor’s misconduct was raised ‘at a very late 
stage of the proceedings long after the plain- 
lif had consented to limit his-suit to the 
award and after the issues arising out of the 
~ pleadings of the parties had been framed in 
the case. He' has also omitted to consider the 
question whether, if the plaintiff’s claim as 
based on the award fails, a fresh suit by him 
based on the alleged breach of contract will 
not be barred and the plaintiff left without 
a remedy. The omission to consider these 


important points amounts, in our opinion, to 
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a material irregularity in this case, and we. 


are, therefore, justified in interfering with 
the order in question on the revision side 
- under section 70 (1)-(a) of the Punjab Courts 

For'the foregoing reasons, we accept this 
revision and‘setting aside the District Judge’s 
order of 27th April, 1909, allow the plaintiff 
to fall back on the alternative causes of 
- -action and alternative reliefs alleged and 
contained in his original plaint, and we direct 
the District Judge to accept, that plaint: as 
< the plé&int#f’s statement of claim and there- 
after to proceed in accordance with law. 


Revision accepted, 


-. > [4910 


~ + 
(8. 0. 3 P. R. 1910 Rev.) 
_PUNJAB CHIEF COURT. 


Revanve Revisioy No. 16 or 1909-10. . 


April 18, 1910. 
Present:—The Hon’ble Mr. J. M, Douie, 
‘ Financial Commissioner.. —_—_« 
HAR LAL— DEFENDANT—PETITIONER 


"versus 


Musammat GOH RI—Deranpint AND ANOTHER. 


PLAINTIFFS—ResPONDENTS. 


Jamitation—Occupancy rights, sale of—Suit by land- 
lord for possession—Lamitation Act (KV of 1877), Sch, 


TLarts. 120, 144 — Punjab Tenancy Act(XVI of 1887), se. - 


68, 60, 77 (8) (h)~Tranafer of occupancy rights by 
widow — Buit by landlord——Parties— Widow's reversioner’ 
not necessary party—~Reversioner’s remedy. - 
The period of limitation applicable to a snit for 
dispossession of a vendee of a right of occupancy 
under section 6 of the Tenancy Act, when the galo ig 
made without the written consent of the landlord, is 
12 years as prescribed by article 144 and not 6 years 
as presoribed by article 120, Schedule IT, of the Limit- 
ation Act. . ; 
~Section 60 of the Punjab Tenancy Act makes trang- 
fers under any section of Ohapter V including section 


, 59 (8), voidable at the instance of the landlord. 


The landlord can enforce his rights in the Revenue 
Court by bringing a saik under section 77 (3) (A) of 
the Act. Where the alienor is a widow of the occu. 
pancy-tenant, her reversioner cannot be added ag 
„plaintiff in a suit by the landlord. 4 
e Parem Singh v. Jamiat Singh, 4 P. B. 1900, Rev., 
overruled, i 
The reversioner has his own remedy in the Qivil 
Oourt if the landlord takes no action or ifthe widow 
abandons the lands. | 
Ishar Singh v. Lal Singh, 89 P. R. 1898, Didaru v. 
Banna, 31 P. R. 1896(F. B.) referred to. - 


Application for revision of the order of 
the Commissioner, Jullundar Division, dated 
the 28th September, 1909. ai 


Facts.—The plaintiff, one of the land- 
lords, sued to dispossess defendant who had 
purchased occupancy rights from a childless 
widow having only a life-interest in the hold- 
ing. The Assistant Collector, who tried the 
suit, dismissed it as barred by time under 
art. 120 of Sch. II. io the Limitation Act 
(XV of 1877). 
that art. 144 applied to the case and that the 


On appeal the Collector held ' 


7 


suit, therefore, was not barred by limitation. © 


On second appeal to the -Commissioner the 
decision of the Oollector was upheld. The 
defendant vendee moved the-Financial Gom- 
missioner on revision side. 


Mr. Amrit Lal Roy, for the Petitioner. 
Mr. Duns Ohand; for the Respondent. 


` The Financial Commissioner, after. stating 
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the facts of the case, passed the following 
Order. 

T shall first deal with the question of the 
period of limitation applicable to a snit for 
dispossession of a vendee of a right of occu- 
pancy under section 6 of the Tenancy Act, 
when the sale is made without the written 
consent of the landlord. 

Among the suits reserved for Revenue Courts 
in section 77 (3) of the Tenancy Act are: 

(A) “Suits by a landlord to set aside a 
transfer made of a right of occupancy or to 
dispossess a person to whom such a transfer 
has been made, or for both purposes. 

The landlord has his choice between three 
kinds of suits, and in the present case his suit 
was for the dispossession of the vendee. The 
applicant's counsel quoted Ram Chand v. 
Muhammad Khan (1) and Jiwan Singh v. 
Maharaja Jaggat Singh (2). The former 
relates to a suit fora declaration that a ‘sale 
of occupancy right was -void. There is an 
obtter dictum in the second. 

“I may here note that the period of limit- 
ation for bringing a suit to void a voidable 
transfer is 6 years” [see Ram COhani v. 
Muhammad Khan (1). 

The respondents’ counsel has quoted 
Ghulam Jilani Khun v. Muhammad Hussan 
(3) [probably Sultan v Ilahi Bakhsh (4) is 
meant], Ilahiya v. Ganda Singh (5), Roda v. 
Harnam Singh (6), Bas Khan v. Sultan 
Malik (7). l l 

It was argued for applicant that a suit for 
dipossession was quite diferent from a suit 
for possession, and that suit was one “for 
which no period of limitation is provided 
elsewhere in this Schedule,” and, therefore, 
article 120 applies. In a suit against the 
vendor and vendee of a right of occupancy 

for dispossession of the vendee the decree, as 
in the present case, if the suit succeeds, is 
one for possession as against the vendee. The 
mere fact that the word ‘dispossession’ ig 
used in section 77 (3) (A) of the Tenancy Act, 
and the word “possession” in article 144 of 
Schedule II of the Limitation Act, makes no 
manner of difference. The landlord could, if 
he pleased, have sued fora declaration that 


the deed was invalid and refrained from any 
(1) 185 P. R. 1888. 
(2) 1 P. R. 1898 Rev. 
(3) 74 P. R. 1804 B.) 
(4) 73 P. B. 1894 (F. B.) 
G 116 P. B. 1890 (F. B ) 
(8) 18 P. R. 1895 (F. B.) 
(7) 43 P. R, 1901, 
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action to oust the vendee during the vendor's 
lifetime, But he sued specifically for the 
aispossession ofthe vendee. Article lidapplies 
and the period of limitation is 12 years. 


In Parem Singh v. Jamiat Singh (8), Sir 
Lewis Tupper held, no doubt quite truly, 
that the provision in section 59 (3) of 
the Tenancy Act was framed mainly in 
the interests of the reversioners. He held 
further that “in order to give full effect 
to section 59 (3) in all cases brought by 
landlords for possession by cancellation of 
a transfer of 'a right of occupancy made by a 
widow, the reversioners of her deceased 
husband, if any, should be summond, and, if 
they consent, should ba made plaintiffs, for 
in the event of the transfer being cancelled 
the reversioners are entitled to possession, 
and the landlords only if the former waive 
their claim or there are no reversioners. To 
hold that the landlords are so entitled with- 
out regard to the claims ofreversioners would 
be to allow widows in collusion with their 
landlords to make a spuribus alienation to 
some of the latter for the purpose of enabl- 
ing the whole body to extinguish the occu- 
pancy right.” It seems to me that this finding 
does not properly distinguish between the 
rights of landlords and the rights of rever- 
sioners. Section 60 of the Tenancy Act makes 
transfers under any section of Chapter V 
including section 59 (3) “voidable at the 
instance of the landlord.” The landlord 
enforces his right in the Revenue Court by 
bringing 8 suit under section 77 (3) (A) of 
the Tenarcy Act. I cannot see how a rever- 
sioner can possibly be added as a plaintiff. 
He is not a landlord, and only landlords can 
bring suits under section 77 (3) (A). He has 
his own remedy of course. If the landlord 


' takes nò action the reveraioner can sue the 


widow and the transferee in the Oivil Court 
to have the transaction cancelled. Iskar Singh 
y. Lal Singh (9). i 


If the widow is out of possession he can 
also sue her and the transferee in the Civil 
Court for possession of the land on the ground 
that the widow has “abandoned” the land 
[rection 59 (1) (6)] and that tè tfansferee 
has no right to possession. Ifthe landlord 
has by suit in the Revenue Court got posses- 
sion of the land as against the transferee and 


the widow makes no effrt to re-gain posses- 
(8) 4 P. B. 1900 .Rev. i 
(9) 39 P. R. 1898 


” 
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. Adurkar, 


THAKAR SINGH V. CHATTAR PALA ^, 


- gion,-hé can sue the landlord for possession 


on the ground that the widow has abandoned 
the land and that on her ‘abandonment 
the reversioner is* entitled to posssession 
` Didaru v. Banna (10) does not bar‘the suit, 


' for the law aaa forbids transfers by 


"iGO WA l - 
* * m # * * 


; (10) 81 P, E. 1896 (F. B.) 


(s. 0. 20 P, R. 1910 Or.) - 
PUNJAB OHIEF COURT. 
Criminal Revision No. 90 or 1910, 
' May 16,1910, —~ 
Present: ——Mr. J ation Scott-Smith. 


-“ THAKAR SIN OE eA ean eee 


Versus 
CHATTAR Yaa, 
RESPONDENT: 


Criminal Procedure Oode (Act V of 1898),. ss. 233, 


237—Penal Oode (Act XLV of 1860), 8s. 182, 211— 
Distinction between the two offences—Acquittal under 
section 182 does not bar trial under section 211. 

An offence under section 182 of the Penal Code is 


- essentially distinct from an offence under section 211. 


Emperor v. Sarada Prosad Ohatterjes,-83 O. 180; 
80r. b. J. 171, Emperor v. Ramchandra Yeshwant 
81 B. 204; 9 Bom. L. È. 88; 5 Cr. L. J. 105, 

followed. 

A person cannot be charged i in the alternative with 
having committed an offence under section 182 or one 
under section 211 of the Penal Code. 
< An acquittal on the charge under section 132 is no 
bar to s subsequent trial of the same accused for an 
‘offence under section 211. 

-Petition under section 439 ofthe Criminal 
Procedure Code, for revision. of the order of 
Captain-M.L. Ferrar, District Magistrate, 
Lyallpur, ‘dated the 3rd September 1909. 

“Mr. Ganpat Ras.. for the Petitioner. 
‘Mr, Sheo Narain, for the Respondent. 

Judgment.—tThakar Singh, peti- 
tioner, reported to the police that Chattar 
Pal had cut some reeds belonging to Gov- 
ernment from the banks of a watér-course. 

-The police. after enquiry reported that the 
information given was false and Thakar 
Singh’ s prosecution for an offence under 
-gection “182% Indian Penal Code, was ordered 


“and the case was sent for trial to Sardar 


“Muhammad Sarwar Khan, Magistrate, Ist 
class. Atthe same time Ohattar Pal lodged 
compleint against the same accused under 
section 211, Indian Penal Code, and it was 


- sent to the same Magistrate. ~~ 
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The lattor took the- evidence sent up’ by- 


the’police in the section 182 case and aoguit- 
ted the accused. He did not call upon the 
complainant to produce his witnesses in the 
section 211 case. 

Upon an application for revision hein 
rade to that District Magistrate the -officer 


' recorded the following order:— ` 


“The charge under section 211, Indian 
Penal Code, does not appear to have been 
investigated. I send the case to the Court of 
Lala Govind Ram for trial.” 
` Thakar Singh has now moved this Court 
“to set aside the order of the District Magist~ 
rate. 

Mr. Ganpat Rai, for the petitioner, refers 
to section 403, Criminal Procedure Code, 
which says— ; 

“A person who has once been tried by 4 
Court of competent jarisdiction for an offence 
and convicted or acquitted of such offence 
shall, while such conviction or acquittal re- 
-mains in force, ‘not be liable to be tried again 
for the same offence, nor on the same fact 
for any other offences for which -a ‘different 
charge from the one made against him might 
have been made -under section 236, or for 
-which he might have been convicted under 
section 287.” 

In order to see whether the latter ‘part of 
this section applies.we have to refer to sec- 
tion 236." By the latter section it is provided 
thatif a single act or series of acta is of 
“such a nature that it is doubtful which of. 
several offences the facts which can be proved 


will constitute, theaccused may be charged . 


with having committed all or any of such 
offences and any number of such offences may 
be tried at once, or he may be charged in the 
alternative with having committed some one 
of the said offences.. 

I do not see how à person seat be charged 
in thealternative with having committed an 


- offence under section 182 or one under sec- 
The offences . 


tion 211 of the Penal Code. 
are essentially distinct as pointed oub in 
Emperor v. Sarada Prosad Ohutterjee (1) and 
Emperor ~ Ramchandra Yeshwant Adurkar 
(2). Inthelatter ruling the distinction is 
very clearly explained. 

I quote the following from page 206 of the 
report:— The action which section 211, 
Indian Penal Code, rendera penal, is action 


entailing very serious consequences, and, 
(1) 820. 180; 2 Or. L. J. 171. 
(2) 81 B. 204; 9 Bom. L. R. 38; 6.0r. L. J. 1035.~ - 
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RUGH NATH DAS V. PANNA LAL, 


therefore, the mora serions consideration is 
required of the individual who takes it. Tt 
is suffictent, therefore, in such cases for the 
prosecution to establish that there was no 
jast or lawful ground for the action taken and 
that the accused knew this. But something 
mors is required in the case of action referred 
to in section 182, Indian Penal Code. To 
bring a case within that section, it is neces- 
sary. for the prosecution to prove, not merely 
absence of reasonable or probable causa for 
giving the information, bat a positive know- 


ledge or belief of the falsity of the informa- . 


tion given.” 

In the present case the Magistrate acquit- 
ted the accused of an offence under section 
182, Indian Penal Code, because he did not 
— consider it proved that accused knew or be- 
lieved the information given by him to be 
false. He did not consider whether it was 
proved that accused had no just or lawful 
ground forthe action taken by him, and itis 
quite possible that complainant might have 
_ been able to produce evidence which would 
- have satisfied the Magistrate on this point 
and would have justified the framing of a 
charge. This is not a case where there could 
be any donbt as to which of the two” offences 
under section 182 and section 211, Indian 
Penal Code, had been committed; the ques- 
tion after all the evidence had been recorded 
would be whether either offence had been 
committed. Tt is thus clear that section 
236 of the Code of Oriminal Procedure has 
no applicability tothe present case, section 
237 refers back to the previous section. The 
trial ordered by the District Magistrate is, 
therefore, not barrett by section 403 of the 
Code, and complainant is entitled to be given 

a chance of establishing his case. 

The petition for revision is accordingly 
rejected. 

Revtston rejected. 


(s. c. 54 P. R 1910) 
“ PUNJAB CHIEF COURT. 
Cryin Revision No. 2247 or 1908. 
January 12, 1910. 
Present:—Sir Arthur Reid, Kt., Chief Judge. 
RUGH NATH DAS—DeErenxpant— 
PETITIGNER 
versus b 
Doctor PANNA LAL—PLamtire— 


RESPONDENT, 
Ex parte decree—Application to act aside—Deposit in in 
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evseution -Court—Decree, whether alive-—-Provincial 
Small Cause Courtn Act (IX of 1887), s. 17. 

An ex parte decree was passed by the Judge - of the 
Cantonment Small Cause Court, Ambala, and was 
transferred for execution to Multan The judgment- 
debtor paid the amount decrecd into the Multan Court 
on the 3rd Jane 1908 On the 16th June, an applica- 
tion for setling aside tho ex parte decree was made to 
the Ambala Oourt, which rejected the application on 
the ground that the decree had been satisfied and had 
ceased to exist, and that the deposit under section 17 
of the Small Cause Courts Act should have been mado 
in the Ambala Court, not ın the Multan Court Tho 
decree-holder took the money out of the Multan 
Court on the 17th June: 

Held, that the application for setting aside the » 
decree was made while ıt was alive and that the pay- 
ment into the Multan Court was no bar to the appli- 
cation made to the Ambala Court and that the pay- 
ment must be treated nga compliance with the rule 
laid down in section 17 of the Small Cause Courts Act. 

Muhammad Fazal Ali v. Karim Khan, 108 P. R. 
1894, relied upon. 


Petition under section 25 of Act, IX of 
1887, for revision of the order of Lieutenant- 
Colonel R. E. S. Taylor, Judge, Small Cause 
Court, Ambala Cantonment, dated the 10th 
August 1908. 

Mr. Vishnu Singh, for the Petitioner.’ 

Judgment.—aAn ez parte decree was 
passed by the Judge of the Cantonment Small 
Cause Court, Ambila, and was transferred for 
execution to Maltan. 

The judgment-debtor, petitioner, paid the 
amount decreed into the Multan Court on the 
3rd June 1908, execntion having been applied 
for. 

On the 16th June an application, dated June 
13th, for setting aside the ev parle decree was 
made to the Ambala Court, which rejected 
the application on the ground apparently 
that the decree had been satisfied and had 
ceased to exist, possibly on the ground that 
deposit under section 17 of the Small Cease 
Courts Act should have been made in the 
Ambala Court, not inthe Multan Court. 

In my opinion neither of these reasons is 
valid. The decree having been transferred to 
the Multan Court,theAmbala Court would pre- 
sumably have refused to accept any tender of 
the amount decreed. While the application 
for setting aside the decree was rightly made 
to the Court which passed the deagpe. e « 

Payment into the Multan Court had, in my 
opinion, the effect of deposit in the Ambala 
Court under section 17 of the Small Causa 
Courts Act, and in Muhammad Fazal Ali v. 
Karim Khan (1) it was held that the words 


(1) 108 P. R. 1804. 
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‘in the section 
his application” are merely discretionary and 


not mandatory, the period being extendible at. 
’ . the direction of the Court. 


A fortiors deposit 
may be made before the application is 
presented. i 

The decreé-holder took the money out of 
the Multan Court on the 17th June, and the 
decree was then recorded as satisfied. The 
application for setting the decree aside was, 
therefore, made while it was alive, and, in my 
opinion, the payment into the Multan Court 
was no bar to the application made to the 
Ambala Court, and must be treated as a 


‘compliance with the rule laid down in section | 


17 of the Small Canse Courts Act. I allow 
the application, set aside the order of the 
Court below and return the record to that 
Court for dis;oeal on the merits of the appli- 
cation forsetting aside the ee parie decree. Peti- 
tioner’s counsel’s fee and other costs incurred 
by the petitioner in this Court will be casts 
in the cause. Counsel's fee sixteen rupees. 

Revision allowed, 





(e. c. TAP. W. R. 1910; KO P. R. 1810.) 
PUNJAB CHIEF COURT. 
Sxeconp Cryin APPRAL No.-60 òr 1902. 
April 28, 1910. - 
~ TLresent:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 
. Musammat AISHA. BIBI AND OTHERS— 
DEFENDANTS——APPELLANTS ‘ 
, versus. 

AZI1Z-UD-DIN—Pvaintitr—R E8SPONDENT. 

Custom—Stuccession—Muhammadan Lato— Quraishis 
of Ferozepur City— Widow of a pre-deceased son not 
entitled to , wnherst—Occupancy . holding—Punjab 
. Tenancy Act (XVI of 1887), '8. 59. 

In matters of inheritance, Quraishia of Ferozepur 
City are governed by Muhammadan law and there is 
no special custom among them under which the widow 
of a pre-deceased son ig entitled to succeed to the 
. landed property, whether ancestral or self-acquired, 
left by her deceased hnsband’s father, in the presence 
of a collateral related to him. 
< Succession to an occupancy holding is poverned by 
section 59 of the Punjab Tenancy Act and not by ous- 
tom applicable to the parties or by thei: personal law. 

Further appeal from the order of Q. Q. 
Henriques, Esquire, Additional Divisional 
Judges Ferozepur Division, dated the 19th 
November, 1908, reversing that of Lala Amrit 
Rai, Muns i Ist class, Ferozepur, dated the 
24th June, 1908, dismissing plaintiff’s claim. 

My Muhammad Sha, for the Appellants. 
` Pandit Jawala Parshad, for the Respond- 
` ents, 
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Judgment. 
are Quraishis of the city of Ferozepur. The 
property in dispute is 182 kanals and 10 mar- 
las of land attached to well Qazianwala, situate 
in Maura Ferozepore, consisting of 155 kanals 
and 3 marlas of proprietary land and 28 kanale 
and 7 marlas of occupancy land. This area was 
owned by one Maulis Sharaf Din, on whose 
death in 1908 it was mutated in favcur of. 
his widowed daughter-in-law, Musammat 
Aisha Bibi, defendant No. 1, whose husband, 
Muhammad Din, bad pre-deceased the said 
Maulvi Sharaf Din. The plaintiff Aziz Din, 
who is related to Sharaf Din in the fourth 
degree, has brought the suit, ont of which the 
present appeal has arisen, for possession of 
the whole of the land specified above by right 
of inheritance, on the ground that he, as the 
nearest collateral of Sharaf Din, is entitled to 
succeed to the land in question which was 
ancestral in the hands of Sharaf Din, and- that 





` Musammat Aisha Bibi, defendant No. 1, 


whose husband predeceased his father, has 
no right of succession thereto. Defendant- 
No. 1, pleaded that the land in suit was not 

ancestral gua the plaintiff, and that though. 
the plaintiff was the nearest collateral of the 
deceased Sharaf Din, she (defendant No. 1) 
was, under a special family custom by which 
the parties were governed, entitled to exclude 


-the plaintiff from succession to that land. 


On the pleadings of the parties the first. 
Court framed 3 issues, of which the second 
issue relating to the alleged existence of the 
special custom set up by defendant No. 1 was 
the most important. Upon those issnes the 
Court held (1) that the land in suit was not 
proved to be the ancestral property of Sharaf 
Din so far as plaintiff was concerned, and 
(2) that defendant ‘No. 1 had succeeded in. 
proving a special custom under which she, as 
the widow of the pre-deceased son of Sharaf 
Din, was entitled to succeed to the property 
left by the latter to the exclusion of the- 
plaintiff. 

On appeal the learned Additional Divi- 
sional Judge held that defendant No. - 1 had 
failed to prove the special custom set up by 
her, and that it was not shewn that in matters 
of succession the parties were not governed 
by any custom at all at variance with their 
personal law, and being of opinion that they 
were governed by Muhammadan Law, he 
decreed the plaintiff’s claim i in full. 

Before us the question whether the parties 
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are governed by custom or by Muhammadan 
law has been discussed at some length on 
both sides; and after giving our best con- 
sideration to the arguments advanced and to 
the evidence on the record, we agree with the 
lower appellate Court in holding that it is 
not proved that in matters of inheritance the 
parties are governed by custom and not by 
Mahammadan law. The parties are, as we 
have said above, Quraishies of the City of 
Ferozepur, and the land in suitis also situated 
in that City. The plaintiff expressly stated 
in his plaint that the parties were not agricul- 
turists, and this wag not denied by defendant 
No. 1 inher pleas. Then we have a state- 
ment on the record made by the defendants’ 
pleader on the 8rd March, 1908, in which he 
admitted that the parties were generally go- 
verned by Muhammadan law, but he wenton 
to say that the defendant was entitled to suc- 
ceed to the land in suit under a special family 
custom. That statementis oneof great im- 
portance as showing that the defendant took 
her stand, not on general custom, but upon a 
special custom applicable to the family, while 
conceding that, generally speaking, the family 
was governed by personal law. Regard being 
had to the parties’ tribe and to the pleadings 
in the case, we think that the first Court was 
justified in imposing on the defendant the 
onus.of proving a special family custom’ in 
derogation of her personal law in regard to 
her right of succession to the property in dis- 
pute. The material question in the case, 
therefore, is whether the defendant has suc- 
ceeded in discharging that onus. 

The oral evidence produced by the parties 
is, we consider, not of much value. The-de- 
fendant produced 5 witnesses, of whom two 
were Qaraishies, two Syeds and one Moghul by 
caste. The Qaraishi witnesses could give no in- 
stance in point: and in fact it has been admit- 
ted in this casethat there isno such instance of 
succession among the Quraishis as would help 
the defendant. One of the Syed witnesses, 
Khurshaid Hussain, and the Moghul wit- 
ness, Murad Beg, give one instance each of a 
widowed daughter-in-law having succeeded to 
a life-estate in her father-in-law’s property ; 
and a copy of the mutation order dated the 
29th November, 1905, has been relied on to 
show that in the family of Khair Muhammad 
Chishti, a similar instance of succession has 
occurred. Obviously, however, -these three 
instances, none of which relates to the parties’ 
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tribe, have very little bearing on the point 
before us and are, insufficient to prove the 
special family custom set up by the defendant. 
Of the plaintiff's own witnesses, no less than 
three, who are men of some respectability—a 
Syed, a Sheikh, and an Arain—~give evidence 
in favour of the defendant as to the existence 
of the alleged custom under which she seeks 
to succeed; bat such oral testimony, apart 
from specific instances of succession, is of little 
help in a case of this kind. 

The Riwaj-t-am of 1882, which Chishtis 
referred to in argument, relates to has been 
and Hodlas, and not to Quraishis and only 
lays down the rule as to a widow’s succession 
to a life-estate on the death of her husband; 
and for obvious reasons it has no evidential 
value for the purpossa of the present case. On 
the other hand, in a contested case Musam- 
mat Fatina v. Musammat Fateh Bibi, which 
arose out of a disputed succession to the estate 
of one Ghulam Muhammad, a membar of tha 
parties, family, it was decided as far back as 
1882 after full enquiry that the family was 
governed by Muhammadan law in matters 
of inheritances. This judicial précedent, ra~- 
lating asit does to thig very family, is of 
special significance in this case and greatly 
strengthens the plaintuff’s position. 

Of the published ‘decisions of this Court, 
there are no less than five which show that 
Quraishis residing in different parts of the 
province are governed in mattersof alienation 
and inheritance by Muhammadan Jaw and 
not by custom. 


We refer to Ahmad Din v. Fazlan (1), 
(Qaraishis of Wazirabad); Karam Bibi v 
Hussain Baksh (2),(Quraishis of Gujranwala); 
Ghulam Shah v. Zain Shah (3), (Quraishis of 
Bhera); Jawahir Singh v.' Yakub Shah (4), 
(Qaraishis of Pind Dadan Khan Tahsil); and 
Batht Bano v. Ohiragh Shah (5), Qurashis of 
Gujar Khan Tahsil) 

Mr. Mahammad Shafi for the defend- 
ant relied on two rulings of this Court, 
viz., Ghulam Fatima v. Magsudan (6), 
and C. A. ‘No. 682 of 1899 to show that 
in. some parts of the provinces #Juraishis 
are governed by custom and not by Muham- 
madan Law. In the first mentioned case, 

175 P. R 1883. 

Gee R. 1901; 143 P. L. B. 1901. 

(3) 101 P. R. 1902, 22 P. L. R. 1908. . 

(4) 6 P. R. 1906; 69 P. L. R. 1908 

(5) 45 P R. 1909, 93 P, W. R. 1908, 

(6) 69 P. R, 1890. 
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however, the question whether the parties were 
governed by custom or by Muhammadan 
law, did not arise, asit was admitted that for 
the purposes of that case the parties were gov- 
erned by custom (page183of the report). 
the second case the learned Judges remark 
that- we can safely presume that these people, 
though Quraishis, living as they do ina vill- 
age inthe Gurdaspur District, follow general 
agricultural custom in such matters as. 
the estate taken by the daughter of a sonless 
proprietor. Until the case was argued before 


us, Muhammadan Law was never invoked, 
_ “hor. has any practice or usage been brought to 


hight. tending to show that that law was in 
force.” 

“These NK serve at once to distinguish 
the présent case from the decision in question, 
which does not, in our opinion, in the least, 


_ help the defendant. 


Upon a review of the circumstances of the 
case considered in the light of the parties’ 
pleadings and of the evidence on the record; 
we have no hesitation in holding that the de- 


“fendant has failed to prove the special custom 


Bat up by ‘hey; and we think that in the 


absence of proof of- such special custom, ~ to 


Muhammadan Law must govern the case. 
Under that law the plaintiff is admittedly 
entitled to succeed to:the proprietary land 
left by Sharaf Dinin preference to the defen- 


dant, and as regards that land, therefore, 
the appeal fails and is hereby dismissed. 


As regards the occupancy land; however, 
the case stands on a different footing. The 
lower appellate Court apparently overlooked | 
the fact that succession to occupancy’ land is 
governed by the provisions of section 59 of 
the Panjab Tenancy Act and not by custom 
applicable to the parties or by their personal 
Law. The first Court has found: that the 
plaintiff has not proved that the land in suit, 
including the occupancy land, was ever held 
by Jan Muhammad, the common ancestor of ` 


the plaintiff and Sharaf Din deceased, -ind- 


we see no reason to differ from that finding. 
Such being the case, under section 59 of the 
Punjab Tenancy Act. the plaintiff has no 


said, and his suit in respect of that land had 
been decreed on erroneous grounds. 

We, therefore, accept this appeal so far as 
it rplates to the occupancy land in, dispute: 
tig, 28 kanals 7 marlas, and vary the decree 
of the lower appellate Court soas to dismiss 


In 


the plaintiff’s suit as regards that land. As 

each party has succeeded in part, we direct 

that each bear its own cosis throughout. 
Appeal partly accepted: 


~ 


i . (a c 65 P. R.1910) e 3 
PUNJAB CHIEF COURT. - 
Secoxp Civit Arpgat No. £1 or 1908. 
April 19, 1909. = 
¢ Present:—Mr. Justice Rattigan and 
Mr: Justice Shah Din. 
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— PLaint F¥s— APPELLANTS 
ii ° tersus 5 
F. VON GOLDSTEIN axp ANOTHER— 


DEFENDANTI— RESPONDENTS. - 

Principal and agent —Authority -to supply goods to 
agent—Valid untu rerocation—Anuthority to make 
acknowledyment—-Achnouledgment by  agent—Cen- 
ditional acknowledgment—Correcinesa of account not 
admutted—Limnitation Act (XV of 1877), 8. 19—“Duly 
authorized in-that behalf? an Lk Act (IX of 1872), 

s, 188. 

Whoero A anthorizes B 7 supply timber to X when- 
ever required by the latter, B is jastifed in supplying 


: timber to X until such time as the authority” ot X to 


ask for timber is duly revoked by A. 
A suit would he dgainst A for the timber supplied 


If A authorizes B to supply goods -to X, it is 
within the general ecope of X's authonty to give B an 
acknowledgment that such goods have been from 
time to time received by him on AB account. The 
fact that admissions are made by X after various 
supplies haye been made and not at the time of each 
delivery: is immaterial . 

The words “duly anthorized in that behalf” i in 
section 19 of the Limitation Act, do not mean A E 
or expressly authorized but they are the proper 
designation of an agent acting within the scope a his 
powers, ordinary or special. ” 

Jodh Raj v Chuttan, 7 P. R. 1890, relied upon. 


An admission that at the lime when it was made; ` 


there wasan open and current account between the - 
parties is a valid acknowledgment under section 19; 
although the correctness of- the amount charged is 
not admitted and although it is mude by-an agent 
conditionally and subject to his principal’s approvally. 

Mani Ram Seth v. Seth Rup Chaud, 33 O, 1047 
(P:0.), 4C.L.J, 84; 8 Bom. L, B. 501; 10,0. W. N. 874; 
l1 M. L. T. 199, 3 A. L J. 525; 16 M. D. J. 800; 2 N. 


[1910 


+ 


L. R. 130; Sitayya v. Rangareddi, 10 M. 259; Rungo. 


Lall Lohea v. Wilson, 26 C 204,20. W. N. 718; W. 


R. Fink v. Buldeo Dass, 26 C. 715; 3 O.W.N. 5624; Abdul: 
-Ali yv Br. FP. Von Goldstern, 14 P. L. B 1909, 48 P. RA 
rightto secceed to the occupancy land afore- -~ 1910; 79 P. W. R. 180974 Ind. Cas. 802, relied upon. 


Farther appeal from the decree of ©. L. 


Dundas, Esquire, Divisional Judge, Ambala: 


Division, dated the llth October 1907.- 
_Mr. Shadi Lal, for the Appellants. 
“Messrs. Fazl-t-Hussain, Pir Buksh and 
Zsa-ud-din, for the Respondents. ; 


« 
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l Judgment.—Thefacts of this case are 
fu ly set forth in the jadgments of the lower 
Courts. Itappears that in 1899 and there- 
after the defendant No. 2, Mr. Felix Von 
Goldstein, had several contracts with respect 
to the building and repairs of certain houses 
at Simla. Plaintiffs are a firm of timber 
merchants at the said: place, and it is admit- 
ted thaton the 16th June 1899, Mr. F. Von 
Goldstein executed the document Exhibit P 
2, end handed the same to defendant No. 1 
Bhola, for transmission to plaintiffs’ firm. 
The terms of this document are set out in 
both the judgments of the lower Courts and 
we need say no more about them than that 
that they in unqualified terms authorise the 
plaintiffs to whom thedocument was addressed. 
to “let Bhola, Munshi, have any timber he 
may require” and to debit to Mr. Goldstein’s 
account, Plantiffs contend that in reliance 
upon this authority, they from time to time 
supplied timber to Bhola from 1899 to 1902. 

_ It is not denied that this timber was actually 
supplied to Bhola and that it was used (with 

the -exception of some trifling quantity which 

Bhola says he wanted for his own purposes) 

in connection with Mr. Goldstein's contracts. 

Plaintiffs now sue defendant No. l and de- 

fendant No. 2 for the price of the timber so 
supplied and.admit that they have been paid 

> & sum of Rs. 4,000-15-6. In their plaint 

-they set out all the facts and allege that on 
the 6th July 1902, defendant No. 1, with 
the consent of defendant No. 2, struck a bal- 
ance admitting that the sum of Rs. 3,621-8-9 
was due to plaintiffs on this account. 

They allege that a sum of Rs. 62 was subse- 
quently paid to them and they. now sue for a 

sum of Rs. 3,559, plus Rs. 1,200 as interest. 

Defendant No. 1 pleaded that he was not 

personally liable for this debt, as plaintiffs 

were well aware that he was acting merely as 
the agent of defendant No. 2 and that in point 
of fact the aceount in plaintiffs’ books pur- 
ported to be with defendant No. 2. The 
latter pleaded that the document relied upon 
by plaintiffs (Exhibit P. 2) was intended to be 
an authority-for supply of timber merely for 
petty works in connection with his contract 
for work then being done onthe Yarrow’s 
estate; that defendant No. 1 had no authority 
from him to get timber for other work: that 


defendant No. 1 was not his agent but a sub- 


contractor and had no authority to strike 
any balance, and that he (defendant No. 2) 


had made no payments to plaintifs. Both 
defendints pleaded that ths suit was barred 
by limitation. 

The District Judge he'd that defendant ` 
No. 1 was the agent of defendant No. 2 in 
these transactions, and that the timber sup- 
plied to him was supplied on the clear andun- 
revoked anthority of defendant No. 2 as given 
in Exhibit P. 2. He further held that 
Exhibit P. 1, dated 6th July 1902, could 
not be regarded as a striking of a balanca, but 
that it was an acknowledgment sufficient 
to save limitation under section’ 19 of the 
Indian Limitation Act, 1877. He a2cording- 
ly absolved defendant Ne. 1 from all 
liability but granted plaintiffs m decree for 
the fall amount claimed against defendant 
No. 2. 

The latter appealed to the Divisional Judge 
who reversed the finding of the District 
Judge and held that Exhibit P.2 cauld not 
reasonably be held to authorise anything 
more than one delivery of timber to Bhola, 
and that it could not be held to “authorise a 
series extending over years.” In arriving 
at this conclusion, the learned Judge laid 
considerable stress upon the fact that no de- 
livery was made directly to defendant No. 2, 
but that every payment of money to plaintiffs 
was made by defendant No. 1. He further 
held that the acknowledgment (if it could be 
so called) by defendant No. 1 on the 6th 
July 1902 (Exhibit P. 1) did not purport 
to bind, and in law could not bind defendant 
No. 2. 

The greater part of the learned Judge’s 
judgment is concerned with the question 
(which upon our view of the case does not 
here arise) whether in the circumstances of 
the case the plaintiffs could ask for a decree 
against defendant No. 1 in view of the fact 
that so far as he was concerned, they had not 
appealed from the decree of the District Judge 
or filed cross-objections within the period 
allowed by law. | 

Upon his finding the Divisional Judge dis- 
missed plaintiffs’ claim against defendant No. 
2, and plaintiffs have preferred a farther 
appeal to this Court. Their maim contention 
ja that they have a good and legally valid 
claim against def-ndant No. 2, bat they 
also plead that if their claim against that de- 
fendant is found tobe untenable, they spould 
be given a decree against defendant No. 1. 

We have heard arguments at length upon 


f - 


question. 
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‘c the firat question, bat as after hearing these 


arguments, we were of opinion that the suit 
must prevail as against defendant No. 2, we 
didnot thinkit necessary-to consider thesecond 
In our opinion, the caseis really a 
very simple one, Mr. Goldstein admittedly exe- 
ented Exhibit P. 2, and in terms it is an un- 
qualified and unconditional anthority to plain- 
tiffs to supply Bhola, Munshi, (defendant No. 
1), with all such timber ag he may require. 
Mr. Goldstein is a well-known contractor 
at Simla, and at the time when, he execut- 
ed this document, he had several contracts 
on hand with regard to the building and 
repairs of houses at Simla. Hedis presum- 
ably a business man and knows the ordinary 
meaning of simple words. . He gives Bhole 
a written authority, addressed to plaintiffs 
to the effect that the latter are to supply 
Bhola “with any timber he may require, 

In face of this document it is absurd for Mr. 
Goldstein to contend that he only authoris- 
ed plaintiffs to supply Bhola with timber 
for petty work at the “Yarrows.” How 
were plaintiffs to know that this authority, 
expressed as it was in the most general terms, 
was intended to be limited in the manner sug- 
gested? But this is not the only answer to 
Mr. Goldstein’s plea. It is not denied that 
the latter had occasion to use timber for 
many other buildings and repairs, nor is it 


‘. denied that for these purposes Bhola got the 


timber from the plaintiffs. Is it reasonable 
to suppcse that Mr. Goldstein, who had 
‘found it necessary to give Bhola a written 
order in order to enable bim to get, timber 
for “petty work” at the ““Yarrows Estate,” 
had no idea that Bhola was getting the 
timber for all these large contracts from 


plaintiffs’ firm and on the strength of Exhibit ` 


P.2P If Bhola conld not, on his own credit, 
obtain timber for certain petty work at the 
“Yarrows,” it should certainly have struck 
Mr. Goldstein as remarkable. that he could 
obtain large supplies of timber for other pur- 
poses.without having to apply to him. again 
for authority to get those supplies. 

The Divisional Judge: goes even further 
‘inn Mr. Goldstein i in restricting the scope of 
Exhibit PB. Mr. Goldstein admits that in 
any event that document authorised the 
plaintiffs to supply Bhola with timber for all 
petty work at the ‘“Yarrows,” but the Divi- 
sional Judge would limit the authority (des. ‘ 
pile its general terms) to one delivery only. 


` 
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-In our opinion it is quite immaterial for the 
present purposes to consider the exact nature 
of the relationship that may have existed 
between defendant No. 1 and defendant No. 2. 
The former may have been the agent of, 
the latter or a sub contractor under him, but 
the nature of the ‘contract between the two | 
cannot possibly affect third parties suchas the 
plaintiffs. So far as plaintiffs were concern- 
ed, the authority given by Exhibit P. 2 was 
sufficient justification for their supplying 
Bhola with any timber he might require until 
they were duly informed that the authority | 
given by the document was revoked, and we 
cannot agree with the Divisional Judge that | 
they were bound to take any steps to secure 
some acknowledgment or receipt from the 
principal. They had the latter's direct - 
authority in writing and itis admitted that 
the timber was actually being used for the 
benefit of Mr. Goldstein. Even if it had 
been used for other purposes, we are not pre- 
pared to say that plaintiffs would not have 
been entitled to recover, inasmuch as the 
authority was in the widest possible terms. 
But in the circumstances of the present case, 
we have no hesitation whatever in holding 
that they were justified in supplying any 
timber which Bhola might require and in 
assuming that this timber was needed for 
the purposes of defendant No. 2’s contracts. 
The fact that payments for this timber were 
from time to time made by Bhola appears 
tous immaterial. He was regarded by plain- 
tiffs as Goldstein’ agent and as it 
was to him thatthe timber was supplied, ib 
was not surprising that all payments should. 
be made through him, as he alone would 
know the quantities of timber supplied. 

That the plaintiffs throughout looked‘ to 
Goldstein as the person primarily liable is 
evident from the fact that this timber account 
is headed in their books “Lekha Barrack 
Mastri Goldstein Sahib da San 1899 June to 
19th”. No doubt the wordsare added, “Munshi 
Bhola ke lakri dewat us de simma ute chitthi se > 
Sahib dt,” but obviously these words are 
merely explanatory of the account and the 
words “simma di chttthi se Sahib di,” clearly 
mean that the wood was ‘supplied on the 
strength of the Sah+b’s letter. -We hold, 
therefore, that plaintiffs were justified in. act- 
ing upon the plain terms of Exhibit P. 2 and 
in sapplying timber to the latter whenever- 
acquired by him. until such time, as the 
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authority of the latter to ask for timber upon 
the credit of Mr. Goldstain was duly revoked 
by Mr. Goldstein. Admittedly there was no 
such revocation of authority, and consequently 
Mr. Goldstein is liable to pay for the timber 
actually supplied to Bhola, provided’ that 
plaintiffs’ claim is within time. And this 
‘brings us to the question of limitation. The 
timber was sapplied from June 1899 to 
Jannary 1902, and the present suit was insti- 
tuted on the 6th July 1905.- The claim would - 
admittedly be barred by limitation in the 
ordinary way, but plaintiffs contend that 
limitation is saved by reason. of the entry, 
signed by Bhola, in their booka on the 6th 
Jaly 1902. For Mr. Goldstein Mr. Fazl-i- 
-Hussain argues that this entry does not bind’ 
“his clients for two reasors, (1) because Bhola 
was not an agent duly authorized to make the 
acknowledgment within the meaning. of sec- 
tion 19, Explanation (2) of the Indian Limit- 
ation Act, and (2) because it does notin ‘its 
terms admit the correctness of the aécount or 
that any sam is-dus to plaintiffs and was ox- 
 pressly stated to ba made subject to Mr. 
Goldstein’s approval. 

In our opinion neither contention is tenable. 

Under the provisions of section 19 of the 
Limitation Act of 1877, the ‘acknowledgement 
may be signed either by the principal debtor 
himself or by an agent duly authorized i in this 
behalf. In the present case, the acknowledg- 
ment was certainly not signed by Mer. 
Goldstein, bat it was unquestionably signed 
(assuming, for the moment, that the entry 
amounted t6 an ackno wledgiient) by Bhola. 
The question is whether Bhola was an agent 
duly authorized to sign this entry? There can 
be no question that.under the terms of Exhibit 
P. 2 Bhola was entitled to apply to plaintiffs’ 
firm for timber, and having authority to take 
supplies of timber, he had obviously the right 
to do every, lawhal thing in order to get these 
- gupplies (section 188 of the Indian Contract 
Act). Plaintiffs would clearly bs within 
their rights in demanding from Bhola ‘an - 
acknowledgment or receipt of any such 
supplies made to him, and equally olearly 
Bhola would have the right to give plaintiffs 
| @ written acknuwledgment or receipt that he 
had from time to time received such and 
such an amount. of timber. It was thus within 
the “scope of Bhola’ s authority to admit 
in, writing. that - he had ‘on various: 
occasions received from plaintiffs supplies of 
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timber, and that in ne of such saga 
plaintiffs had a claim against.his principal, 


though at the same time Bhola made no ad- -: 


mission that plaintiffs’ accounts were correct, 


“The learned Divisional „Judge overlooks this 


point when-he says that Mr. Goldstein may 
have authoriz3d Bhola to take over plahks, 
but that it does not necessarily follow that he 
employed Bholaas his personal aco untant, í 
There i is here no question of Bhola acting ag 
& ‘personal accountant,” He had been given 
certain supplies of timber he was authorized: 
to take, dnd the plaintiffs were authorized ` 
to give him those supplies, and in the cir- 
camstances Bhola had clearly the right to ad- 


- mit that he had received timber of a cer- 


tain amount or valne from plaintiffs. If A 
authorizes B to supply goods to X, A is 
naturally within his right when he demands 
from B proof that X has received such and 
suoh goods and equally clearly B is entitled to 
say to X, ‘you must give me an: -acknowledg- 
ment that you hava received these goods from 
ms.’ - If this be so, and we cannot see how the 


A r, b «a an 
proposition can be gainsaid, the necossary 


inference is that it is within the general scope 
of X's authority to give B an ackuowledg- 
ment that such goods bave been from time 
to tims received by him on A’saccount. It 
has been held by this Oourt that the words 
“daly authorized, in that behalf” do not mean 
specially or expressly authorized and that 
they are the proper designation of ‘an „agent 
acting within the scope cf his powers, 
ordinary .or special.. Jod4 Raj v. Ohuttin 
(1). and note thereto. 
We hold, therefore, that it was within the 
scope of Bhola’ 8 authority to admit that there 
was an open and running account between his 
principal and the plaintiffs in respect of the 
supplies of timber made by the latter to him 
upon strength of theanuthority of Hxhibit P. 2. 
We do not think that the fact that Bhola | 


‘made this admission after various supplies’ 


had been made, instead of making it at the 
time of each delivery, is,, in any .way, 
material, 

As regards the second question, we have no 
hesitation -in holding upon the authorities 
that the entry in question as a esnfiicient 
acknowledgment for the purposes of section 
19 of the Limitation Act. It was, no doubt, 
no admission that the amount claimed was 


correct, and ib was made conditionally and 
(TP. B 1890, | 


y 
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_ Subject to Mr. Goldstein’s approval. - But it 


` was nevertheless an admission that ab the 


time when it. was made there was an oper 
and current account between plaintiffs and 
“Bhola’s principal, and as such it was a good 
and, valid acknowledgment for tHe purpgse 


-of saving limitation under section 19 [see as 
_ to this Mam Ram Seth v. Seth Rup Ohand (2), 
Sttayya v. Rangareddi (3), Rungo Lall Tokes 
v. Wilson (4), W. R. Fink v. Buldeo Dass (5) - 


and Abdul Ali v. Mr. F. Von Goldstein (6)]. 

We hold, therefore, that this entry had 
the effect of giving a new period of limitation, 
and that consequently the present: claim is 
within time. Mr. Fazl-i-Hussain- does not 
deny that if the-entry can ‘be regarded as an 
acknowledgment within the meaning of rec- 
tion 19 ofthe Limitation Act, the suit cannot 
be beld-to be barred. 


- Before concluding, we must advert for A 


moment to Mr. Fazl-i-Husain’s argument that 
the claim as laid in the plaint is based upon 


an alleged balance of account struck’ on the 


6th July 1902 by Bhola and that, as no: such 


balance was ever struck, the plaintiffs’ claim _ 


must fail. It must be admitted. that the 
plaint is very badly drafted and that taken in 
its literal meaning, it would seem’. to- imply 
that plaintiffs’ cause of action wds-the alleged 
‘striking of the balance on the date mentioned, 
It must also be conceded that the entry relied 
upon as the striking of a balance cannot 
possibly be interpreted as such. But itis 
clear that neither the parties themselves nor 
the lower Courts regarded the suit as based 
on a balance struck. The plaint sets out in 
full detail all the facts of the case and recites 


“< the terms of Exhibit P. 2, which was filed as 


“wy m > 
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an Exhibit with the plaint, and it is_ obvious 
from the ‘pleadings of the parties and the evi- 
dence given in the, cas? that both plaintiffs 
and defendants lodked upon the claim as one 
based on the general accounts. - The District 
Judge and the- Divisional Judge undoubtedly 


‘regarded it in- this light, and until the hearing 
' before us, no one suggested that plaintiffs’ case - 


must fail, because it was based on en alleged 


striking of a balance, which was in fact never ' 


(2) 88,0, 1047 40. L. J. 04,8 Bom L.R. 501; 10 
O. W. N. S4; 1 Ë. D. J. 199, 3 A. L. J. 525; 16 M. L. 
jai 


. B 1910; '79 P. W. R, 
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struck at all. ` The plaintiffs certainly relied 
upon the entry made by Bhola on the 6th 
July 1902, bat every one seems to have taken 
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ib_ for granted that this entry was really ` 


referred to for the purposes of saving limit- 
We think it is now too late for defen- 
dants to contend that the basis of the suit 


- was a balance of account, and that as such 


balance has not been proved, the claim: must 
fail, 

Taking all the facts into consideration,’ we 
are of opinion that the District Judge arrived 
at right conclusion, and we, therefore, ‘accept 


-this appeal, and reversing the decree of the 
‘lower appellate Court, we restore that of the - 
>We have only to add that 


District: Judge. 
defendant No. 2 (Mr. Goldstein) must pay 
the costs of this appeal. 


Appeal accepted. 


Ta, 


(a c. 23 P. W. R. 1910, Or; 16 P. R. 1910, Or.) 
PUNJAB CHIEF COURT. 
URIMINAL Revision No. 1247 or 1909. 
March 5, 1910. 

Present: — Sir Arthur Reid, ‘Kr, Ohief J udge, 
and Mr: Justice Rattigan. 

SANT. SINGH—Accusep— PETITIONER 
VETEUS 
 EMPEROR—PROSEOUTOR— RESPONDENT. 

Ammunition—Lead moulded mbo bdullets—Arma 
Act (XI of 1878), s8. 4 and 19—Practice— Sentence for 
technical offence: 

Lead is exempt from the operation “of section 4 of 
the Indian Arms Act, XI of 1878, but when it is 
moulded into bullets of 20 to 24 bore it ig ammuni- 
tion wathin the meai.ing of the gaid section. 


Jaman Khan y. Empress, 20 P. R. 1890.Cr. and ~ 


Crown v. Jayarami Redds, 21 M, 360, (F. B ), referred 
to. 

Ina case of technical offence a nominal sentence 
is always quite, sufficient: to meet the ends of justico. 

Orown v. Ibrahim Alabhoy,7 Bom LR 474,20r.L Z 
449ond Crown v. Satesh-Chandra Roy, 34 O. 749;11 ©. 
W.N. 971; 6 Or. L. J..237;6C. L. J 7651, followed. 

Case reported by H. Harcourt, Esquire, 
Additional Sessions d udge, Shahpur - Divi- 


sion. ` 

Facts.—:Tho : aana. on conviction 
by Bakshi Bhagwan Singh, exercising the 
powers of a Magistrate of the first class in 


`- Mianwali District, was- sentenced, by order, 


dated 20th September, 1909, under section 
19 of Act XI of 1878, to one ronth’s regorons 
imprisonment only. 


ri “ 
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Grounds.— ‘The lower Court has 
made a clear error. Under section 4 of Arms 
‘Act, XI of 1878, lead is expressly excluded 
from the definition of ammunition. So there 
has been no offence. | forward the case to 
the Hon'ble Judges of the Chief Court ‘in 
order that the sentence and conviction may 
be set aside. 

Accused to be released on his bead of 
Rs. 100”. 

Messrs. Nand Lal and Gokal Ohand, for 
the Petitioner. 

- Order.—The question for decision is, 
whether lead bullets of about ZO to 24 bore 
| are ammunition” within the meaning of the 
Arms Act. By Punjab Government Notifica- 
tion No. 3998, dated the Sth November 1881, 
iron droppings er pellets known as boonda 
were declared to be, and by Government of 
India, Home Department, No. 1814, dated the 
19th December 1883, to Government, Bengal, 
bird-shots were declared not to be “ammauni- 
tion” within the meaning of the Act. The dis- 
tinction between boonda and bird-shot is signi- 
ficant, and in interpreting the Act: we must, in 
our opinion, follow the rulelaid down in Queen- 
Empress v..Jayarami Reddi (1), that the 
question whether an article comes within a 
description inthe Act is one of fact to be 
determined according to circumstances. The 
bullets in question can certainly be fired 
simply froma pistol or a gun with deadly 
effect on human or animal life, and that is 
their most probable use. Hven if used with a 
sling, they would be deadly. 

Bird-shot is used for many purposes other 
than being fired from o gun, and the differ- 
ence in the effect of such shot or that, 
of buck-shot or bullets is 80 great that the 
distinction drawn between the two classes 
of articles in Government Notification and 
correspondence is obviously based on the 
fact that the one is dangerous to life from a 
distance from which the other 
innocuous and on the probable use of either 
class. Itis unnecessary, for, the purposes 
of this case, to decide between the conflicting 
rulings of this Court. Jamun Khan v, Empress 
(2) and of tte Madras Court in Queen-Hm- 
press v. Jayarams Reddi (1) above cited, as to 
empty cartridge cases. 

The definition of “ammunition” in the 


Arms Act is obviously not exhaustive, and, 
a 21 M. 860: 
(2) 20 P. R, 1890 Cr. 


y 


would be. 
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in oùr opinion, Lhe “lead” excluded is lead 
which has not been moalded into bullets. A 
lump of lead may be used for many pur- 


poses, and the meaning of the Act, in our. 


opinion, is that lead is not to be considered 
ammunition, merely because bullets may 
eventually bə made of it. A steel rail 
and an iron bar mightas well be included in 
the definition of Arms, because’ the 
blade and handle of a sword might be made 
of them. 

As soon, however, as lead is moulded into 
a bullet of the size under consideration, that 
bullet becomes, in our opinion, “ammunition,” 
and that word includes all that is comprised 
inthe chargeofa gun, vizs., percussion cap 
powder, bullets and wads 

Our reply to the question is, therefore, 
in the affirmative, and we maintain the con- 
viction. The sentence, however, is obviously 
OXCESSi VE. | ~ 

The petitioner was -sentenced to rigorous 
imprisonment for one month under section 
19 of the Act for having in his shop, without 
a license, 33 bullets of the description under 
consideration. 

It appears that such bullets are openly 
bought and sold and it is evident from the 
opinion expressed by the learned Sessions 


Judge that no offence was committed, because. 


the bullets are made of lead, that the ‘peti- 
tioner might well have hed no criminal 
intent, 

Adopting the course followed in an 
v. Ebrahim Alibhoy (3) and Emperor 7. Satesh 
Ohandia Roy (4), wherea nominal sentence 
was inflicted, we set aside the unexpired 
term of the sentence of rigorous imprison- 
ment, 

The petitioner is released from his bail. 

: Conriction upheld. 


(3) 7 Bom. L R 474; 2 Cr. L, J, 449 
ma 749; 11 O. W.N. 971; 6 Or L. J. 227; 6 C. 
1 
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. (s. c. 58 P. R. 1910.) - 
PUNJAB CHIEF COURT. 
MISORLLANEOUS Civiu APPRAL No. 337 

or 1508. | 
April-23, 1909, 


4 


| Present:—Sir Arthur Reid, Kr., Chief Judge, . 


and Mr. Justice Robertson. 
BHAGWAN A—PLAINTIFE— APPELLANT 
; DET Sug 
GORU AND OTHERS-— DEPRANDANTS—- 
RESPONDENTS. ` 
Civil Procedure Code (Act XIV of 1882), 5. 214—Pre- 
emption decree—Payment of price fiwed by the first 
Court ufter deducting costs—Price ratsed by appellate 
OCourt—Order re costs reversed— Payment of differ ence 
without costa deducted—Sufficient compliance. 
_ ‘A deoree for pre-emption was passed in plaintiffs 
favour, authorising him to pay. Rs. 430 after deducting 
Rs. 5-14 aa costs. Plaintiff paid the money after 
deducting the amount of costs within the time fired 
by the Court. On appeal by the vendee the price was 
raised to Rs. 612 and each party was directed to pay 
his own costs in both Courts. No slip was issued by 
the appellate Court to the plaintiff showing the exact 
additional amount payable. 
the difference between Rs.480 and Rs. 612, within 
the time fixed by the appellate Court. The vendees 
put ina petition asking that the Rs, 5-14 should be 
made up; the plaintiff accordingly paid in that gum 
but after the time allowed by the appellate Court had 
expired.” The vendeés then objected that the order of 
the appellate Court had not been complied with: 
Held, that the payment of the difference between 
, the prices fixed, without paying the costs already 
realized by plaintiff; was asuffivient compliance with 
the order of the appellate Court. 
The right of the vendes to the restitution of costs 
_ allowed by the first Court to the plaintiff was a dis- 
{inct transaction and could be enforced separately. 
Balmokand v. Pancham, 10 A. 400, followed. , 


Miscellaneous appeal from ‘the order of S. 
W. Gracey, Esquire, Additional Divisional 
Judge, Hoshiarpur ‘Division, Gated the 13th 
January -1908. 

Mesars. Sander Das and F221-t- Biia. for 
: the Appellant. 

Mr. Devi Deal, for the Respondents. 
Judgment.—tThe facts in this case 
| are very simple :— 


| One Bhagwana sued for possession a pre- 
emption of certain property alleging the ac- 
tual price paid to be Rs. 430. The Court of 
first instance eoreed entirely in his favour 
and passed a specific order decreeing his 
claimeand aythorising him to pay in Rs. 430 
after deducting “Rs. 5-14-0 out of it on 
account of. his costs, which were adjudg- 
ed to him. “The present appellant did so, 
that is, he did what was exactly the same 
_ thing “as paying in Re, 480, and taking back 


+ 
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Rs. 14.0; he complied precisely with the 
order. 

The vendee appealed -and the prioə to be, 
paid was raised to Rs. 512, by the appellate 
Court, but no slip (parcha) 
exact additional amount payablo was given 
to the present appellant, who paid in Rs. 82, 
the difference between Rs. 430 and-Rs. 512. 
The appellate Oourt,- however, reversed the 
order of the first Court as to costs and decreed 
that each party should pay his own costs— 
the vendees-defendants Gorn, etc, were, there- 
fore, entitled to receive back Rs. 5-14-0 as 
costs and it is contended that because this 


Rs. 5-14-0, was not paid in with the Rs. 82, -~ 


the order of the appellate Court was not 
complied with and consequently appellant 
has lost his right to possession by pre-smp- 
tions It must be noted that the appellate 
Court’s order did not call upon appellant to 
pay in Rs. 512 and costs but Rs. 512 only. 
The judgment in Balmokand v. Pancham 
(1) appears to us to be exactly in point. ‘In 
the case Rs. 125 was the amount ordered by 
the first Court-to be paid in, and it was paid 


“in, and Rs. 39-4-0 was subscduently recover- 


ed by the decree-holder on account of costs 
in execution. As a matter of-fact it appears- 
to have been paid oat of this Rs. 125 which 
had been paid in on 13th January 1894. On 
Sth March 1894, the appellate Court raised 
the amount payable to Rs. 200, and decided 
that each side should pay their own costs, 
and the possession was then exaotly similar 
to this case. The decree-holder had to pay 


Rs. 75, to make up the Rs. 200, and was also 


liable for a refund of Rs. 39-40 costs which 


‘ he had drawn out of the Rs. 125 originally 


deposited. That Rs. 126 was short by 
Rs. 39-4 O for exactly the same reason as 
the Rs. 430 was shortby Rs. 5-14-0 in this 


‘case—in the one case Rs. 39-4-0 in the other © 


Rs. 5-14-0 had been recovered as costs. It 


is to be noted further in the case before os : 
that the vendees put in a petition asking that 


the Rs. 5-14-0 should be made up and Bhag- 
wana, appellant, accordingly paid in that sum. 
Subseauently the vendees made the objection | 
under consideration. 

After hearing arguments and considering 
the case. we agree with the view taken by the 
majority in Balmotand v. Pancham (1). 
The fact that costs were, by specific order, - 
allowed to be deducted from Rs, 430 when. it 

(1) 10 A, 400 
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was paid in does not alter the fact that this e Seasions J ndge, Werosepon Division, with his - 


eum was. really recovered as .cosis. “When 


the order as to costs was reversed, restitution =- 


of this sum could, no doubt, be claimed, was 
claimed, and it was pama. We consider 


‘this transaction separate from the payment of 


the capital sum; Rs. 512, decreed by the lower : 


appellate Court, towards which Rs. 430 must 
be held to have been paid in the first Court. 


` There was no order that Rs. 512 “and costs” 


must be paid by a.certain date. Had the 
order been in these terms, the case would have 
been different. We think that Rs. 430 was 
actually paid; at the time the decree-holder 
was entitled to Rs. 5-14-0 ‘as costs, and he 
wa Rs. 430, as follows :— 


Rs. a. p ` 
In cash „ 424 2 0° 
Credit on account of aa 5 14 0 
Total actually para. , 480 O 0 


Consequently’ under the orders of the ap- 
pellate Court only Rs. 82 on this account had 
to be further paid by due date, and the judg- 
ment-debtor was separately entitled to recover 


- Rs, 5-14-0 on account of costs. This is the 


view taken in Balmokand v. Pancham (l), 
‘and ‘we concur in that view. We, accordingly, 


decree the appeal, set aside the judgment and. 


decree of the lower appellate Court and restore 
that of the first Court; dismissing the ap- 


plication of the jadgment-debtor. Costs 
against respondents throughout. ` 
Appeal allowed. . 





` (s. c. 24 P. W. R. 1910, Or.) 
PUNJAB CHIEF COURT. 
CriminaL Revision No. 124 or 1910. 
April 4, 1910. 
Present:—Mr. Justice Chevis. | 
HAIDER ALI SHAH AND ANOTHER -—- 
ACOUSED—PRTITIONERS 
‘ versus 
_ EMPBROR—Prosecutor— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), ss. 145,°489 
— Omission to follow procedure laid down theresn— 
Revision. 


An order purporting to be one -under section 146, 
Oriminal Procedure Code, 1808, passed without follow. 
ing the procedure laid down therein and tacked on to 
an order dismissing a complaint under section 297, 
Indian Penal Code, is illegal and without jurisdiction 
and is, therefore, liable to be set aside on revision. 

Abdullah Khan v. Ganda, P. R. 1907, Cr, a4 P. 
W. R. 1907, Cr; 6 Or. L. J. 118, followed. 


_ Case reported by H. Scott-Smith, Esquire, 


ha 


ba) 


No: 51 of 19th January, 1910.. 
Facts.—Sher Shah complainant, filed 
two complaints on 24th March, 1909, against: 


. -Haidar Shah and Nathe Shah, father and son. 


One was under sections 145 and 107, Oriminal 
Procedure Code, and the other under sections 
447, 297 and 504,, Indian Penal Code. 
In the first named, the Magistrate issued 
process under section 107, Criminal Proce- 
dure Code, but eventually dismissed it as 
complainant said there was no fear of any 
breach ofthe peace. The other wmplaint was — 
duly proceeded witk, and charges were framed 
under sections 297 and 504, Indian Penal 
Code. The Magistrate, Mr. Ghulam Kadir, 
wrote a judgment, dated the 28th October, 
1909, acquitting the accused, but at the same 
time ordering them to abstain from further 
sinking of a well inthe land in dispnte alleged 
by complainant to bea graveyard, until they 
gota decree in the Civil Court. 
Grounds.—The complaint was that 
the accused had trespassed in the ‘graveyard, 
of which Sher Shah is the custodian, and . 
had begun to sink a well and made drains 
therein. The graveyard is situated in kkaa 
No.- 1159 which is the property of Haider 
Shah, accused, but the Magistrate was unable 


‘to decide whether the well'had been sunk in 


the graveyard or outside of it. It. was on 
this account that he acquitted the ‘accused ~ 
of the specific offences charged. 

The Magistrate acted . without jurisdic. 
tion in ordering the accused to abstain 


“ from sinking a well and making drains. 


There has been no attempt on his part to 
follow any of the procedure laid down in : 


+ gection 145 of the Oriminal Procedure Code 
>- and when this is 
. Court has the 


the case the Chief 
power to interfere, see 
Diwan Ohand v. Queen-Empress (1), 
Dhani Ram v. Bhola Nath (2) and Abdulla - 


. Khan v. Ganda (3). I recommend that order 


referred to above be set aside. 
Order.—The facts are stated in the 
referring order of tbe learned Sessions 


J udge. The case closely resembles Abdullah 
Khan v. Ganda (9). An order ,purportling 
to be one under section T45, Criminal 


(1) 2 P. R. 1899, Or.. 
(2) 23 P. R. 1902, Or; 9 P. L. R. 1902. 


(8) 7 P.. R. 1907, Or.; 24 P. W. R. 1907, Or»6 Or. L, 
J. 118. - 


~ 


l 


~ 


~ 
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“take proceedings under that Chapter. 
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Procedure Code, has been tacked -on to an’ 
order dismissing a complaint lodged under 
“section 297, Indian Penal Code. lf the 
complainant ‘wishes to get an order passed 
under Chapter XII of the Criminal .Pro. 
cedure Code, he must move the Court to 
I 
see that such proceedings were started but 
‘dropped. 
' Eset aside the probibitory- order of the 
Magistrate. 
s - Revision allowed. 


(b o. 18 P. R, 1910 Or )' 
“PUNJAB OHIEF COURT. - 
, CRIMINAL Revision No. 1479 or 1909. 
; March 29, 1910. 
` Bresent: :-—Sir Arthur Reid, KT, 
EMPEROR 
Cersus 


_ YUSUF AND oraers—Accusep. 
Penal Code (Act XLV of 1860), °se. 3382, 457— 


Chief Jadgs. 


-` INDIAN CASES. 


Criminal Procedure Oode (Act V of 1898), 8. 54-—~Police ~ 


Officer—Power of constable’ to arrest—Assault in the 
atlempt to arrest. 

A constable, investigating a charge of burglary, 
punishable under section 457 ofthe Penal Code, is 
empowered to arrest, without an order from a Magis- 


trate ora warrant, persons against whom a reasonable ` 
suspicion of having been concerned in the burglary ° 


exists. Oonsequently “person assaulting the con- 


‘ gtable in his ‘attempt to arrost suspected persons is ` 


guilty of an- offence under section 832 of the Penal 
Code. 
Queen-Empress vr Dalip, 18 A. 240; Tafazzul Ahmed 
“Chowdhry v. Queen-Empress, 26 O. 630, distinguished. 
Case reported by Major A. A: Irvine 


Sessions Judge, Lahore Division, dated 10th 


_ December 1909: 


Mr. Gulu Ram, for the Accused. 
Facts.—aA case of house-breaking oc- 


. curred in the village of Mandianwala, and in 


the absence of the Sub-Inspector, Fateh Din, 
constable, went to investigate ıt. He con- 
tinned calling and questioning, people for a 
couple of days without-success, and then went 
and reported the result to the muharrir at 
thana. The muharrir, itis stated, gave a 


- written order to the constable with a direc- 


tion to, take tl the suspected men to the thana- 
dar who was putting up ina neighbouring 
village. 

The accused, on conviction by, N. Soadulla 
Khan, exercising the powers of a Magistrate 
of the*first class'in the Lahore District, were 
‘gentenced, by order, dated 28th October 1909, 


= 
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“ under dive 332 of the Indian Penal Code, 
to fifteen days’ rigorous imprisonment each. 


Grounds.—tThe three petitioners have l 


been convicted under section 382, Indian ` 
Penal ‘Code, and have been each sentenced to 
undergo rigorous imprisonment for a ‘term of - 


fifteen days. ° 
I donot see any force in the first point 


urged by ‘petitioners’ counsel that the whole. 


proceedings before the Magistrate are vitiated 
by the fact that petitioners were not (as 
he says) asked after the framing of the charge 


whether they wished to cross-examine the . 


prosecution witnesses: According to counsel, 
section 256, Criminal Procedure Code, was 
not complied with; and such a defect is not 
curable under section 537, Criminal Proce- 
dure Code. Ifthe record be examined, we 
find that petitioners, accused, exercised fully 
their rights to cross-examine the prosecution 
witnesses prior to the framing of the charge 


aud there is nothing to lead one to suppose . 
- that they later- wished to ask further ques- 


tions, or that they -would have been refused 
had they mads such request. I fail to see 
that petitionera have been prejudiced. 

The case is one’ of some importance, as it 


‘concerns an alleged assault on a constable ; 


and I may say at once that, on the evidence, 
I am quite prepared to believe that some 


sort of scuffle did take place in which the 


coustable received certain simple hurts and 


damage to his clothing; also that the petition- _ 


ers were fully aware that he was a constable. 
According tothe constable, in the absence 

of the Sub-Inspector, he went to the petitioners’ 

village to investigate a case. Heis admitted- 


‘ly illiterate: and after two days’ investiga- 


tions, went to the thana to get his report. re- 
corded. Ho had formed certain suspicions 
involving relations of the- petitioners and the 
petitioner Yusuf, and according to his story 
the thana inuhavrir gave him a ruga authoris- 
ing him-to take six suspected persons to the 
Sub-Inspector, who was elsewhere. That 


ruga has never been produced; the constable . 
“he cannot BAN Bi if he re- ` 
‘turned it,” or what became of it; and ib is not 


states that | 


mentioned by ..@ single prosecution witness. 


There is nothing to show that it was ever ` 


produced to the petitioners; and the thana 
muharrir bas not been produced to say that he 
ever gave it. The inference is that no such 
ruga ever existed. Petitioners resisted the con- 


` gtable’s wish 'to take any one off to the Sub.. 


ban) 
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Inspector ; and I see no reason to doubt’ that 
there was some sort of scuffla. Section 99,. 
Indian Pénal Code, isthe section concerned; 
and I think the latter part of explanations 
of that section applies since the constable’s 
assertion is that he had a ruga; which, how- 
ever, is not forthcoming. The petitioners were 
fally aware that he was a ‘constable: but I. 
doubt very much that he had authority 
_to haul off half-a-dozen persdus to‘ the Sub- 
Inspector on the strength of his. own in- 
‘vestigations, and, im my opinion, the peti- 
tioners had a right to resist. No’ doubt, 
assaults on the police should be“ Ai 
punished when this-may legally’ ‘He done ; ; 
but in the present case I accept. the peti- 
tion.and forward the proceedings to the 
Chief Court. recommending that the peti- 
tioners- be acquitted—or, if it be: held that 
they technically exceeded their rights: that 
the sentence be altered to sentences of fine 
only. Petitioners informed. They remain on. 
their present bail. 

J udgment.—The Police Oficer found 
to have been assaulted was investigating 
a charge of burglary punishable noder 
section 457 of the Penal Code 
tion 54 of the Code of Criminal - Procedure, 
he was empowered to arrest, without an 
order from a Magistrate or a warrant, per- 
Bons against whom a reasonable saspicion 
of. having been concerned ;in the. burglary 
existed. The case is, therefore, clearly dis- 
tinguishable from Queen- Empress v. Dalip (1), 
_ which dealt with the arrest without a war- 
rant under section 114 of a person called on 
to farnish security for good behaviour, the 
Court holding that the Police Officer who 
arrested without a warrant was not acting 
in the lawful discharge of his duty, there 
being no suggestion that section 56 of 
the Code `of Criminal Procedure applied; 
and equally distinguishable from Tafazsul 
_ Ahmed Chowdhry v. Queen-Hmpress (2) which 
- dealt with an assault on a ‘bailiff who pir- 
ported to he attaching property in execu- 
tion of a decree. The learned. Sessions 
Judge has found that the Police Officer had 
‘formed certain suspicions involving” the 


-persons whom. he arrested, and the persons ` 


who assaulted him were fally aware: that 
he was a constable. It is; however, ‘doubtful 


whether the assault amounted ‘to more than “ & 
(1) 18 A. 248. ene i , 
: (2),26 0. 680. T 7 
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scutie,” 


language, and although I see no . reason for 
interference with the conviction, I accept 


the -learned Sessions Judge’s suggestion that. 


n fine should be substituted for im- 
prisonment. It is unnecessary to discuss 
the application of section 99 of the Penal 
Code. - f l 

T set aside the unexpired terms of the 
sentences of rigorous imprisonment, and in 
lieu thereof I sentence each of the peti- 
tioners, Yusuf, Ala Ditta and Nawab to 
a fine of twenty-five rupees. On failure-to 
pay the fine within fifteen ` days of com- 


munication to -each of this order, he will” 
of hig sen- 


undergo the unexpired term 
tence :of rigorous imprisonment, On pay- 
ment of the finé each will bedischarged from 
his pani P ah 


(s.c 25 P. W R. 1910 Cr) 
PUNJAB CHIEF COURT. 
- URIMINAL Revision No, 677 ov 1609. | 
- October 25, 1£09. 
Present:—Mr. Justice Williams: ~ 
ABDUL G HALU R—Paisongr—Paritroner’ 


CErsts 


EMPEROR—Pxoswcvroa—Resrox DENT. 

Revision— Circumstantial evidence-—High 
power to gotnt) evidence on revision side —Evidence 
Act (I of 1872), 8. 8~-Criminal Procedure Code (Act 
V of 1898) a. 489. 

It ig not legal to conviot only on circumstantial 
evidenco connecting the accused with commission of 
the crime, specially when it can be explained other- 


The fact thatthe complainant at first said that a 
certain person was the real culprit is relevant under 
section 8 of the Indian Evidence, Act, I of 1872. 

Tn this case the Chief Court discussed the evidence, 
reversed concurrent findings on facts of both the 
Courts below and acquitted the accused. 


= Petition for revision of the order’-of ` 
‘Captain J. Frizelle,. 


Additional Sessions 
Judge, Jhelum Division, dated the 2nd 
June, 1909, affirming the order of A. H. 
Brasher, Esquire, Magistrate, lst Class, 


Jhelum, dated 21st April, 1909, EEES 


the-petitioner. - 


Mr. Nand. Lal, for the Petitiner: ~ a ee 


Judgment.-—It is with some reluct- 
ance that I find myself forced to the concla< 
sion that the guilt of Abdul Guafur is not 


-conclusively proved by the- evidence “on the 
record, because it seems to me that this is 


"~ 


to use the-learned Sessions Jadgo’s. 


Court’ s - 
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‘a good deal more due to the manner in, which 
the prosecution has been conducted “than to 
any blamelessness of the applicant him- 


self. He has been convicted of having 
committed an unnatural offence on -the body 


_of a little boy named Said Muhammad and 
_ the prosecution case is that Said, Muham- 


mad was out begging and was invited by 
accused to go into a house on pretence of 
giving him something. Having got him 
inside, however, it is said that accused com- 
mitted upon him the offence charged. It is 
also said that at the time there was a barber 
Fazal Elahijust outside the house cleaning 
his razers, who both saw the boy go in with 
accused and‘also saw the former come out, 
crying and- bleeding from the rectum. The 


house, it must be mentioned, is not occupied ` 


either by Fazal Elahi or accused but by Abdil 
Karim, who was certainly at Rawalpindi on 
the day in question and by Abdul Rashid 
(I), who says he was playing cricket at the 
time. Fazal Elahi, however, frequents the 
place both asa barbér and because at this 
time he seems algo to have been taken on as 
temporary cook. The accused.is a friend of.the 
ocerpants of the house and is said not only 
to change his clothes there at times but also 
-to leave them there. 

The prosecution further aver that Said 
Muhammad. having returned home to his 
‘father Alla Ditta, the two went to the thana 
und made a report. Fazal Elahi was secured 
the same day and Gyan Chand (P. W. 4) 


states that complainant said that Fazal Elahi | 


had been outside the door but that he had 
not committed the offence with him. Com- 
plainant was in his full senses and there 
were some reliable witnesses present at 
the time. The sccused Abdul Ghafur was 
not found till 10 P. xw. and according to the 
same witness the next day he was taken to 
the hospital mixed up with 5 or 7 other boys 


after his clothes had been changed. The boy. 


(i. e., complainant) recognized him easily.” 
The boy himself, however, and his father 

Allah Ditta flatly deny anything of the, sort. 

According to Allah Ditta the boy’s first 


- yeport fo hif was that it was the barber 


who had'the carnal intercourse with him, 


. and that on the first day the people he 


identified were Abdul Rashid (I) and Fazal 
_Elahi. e The boy. denies that Abdul Ghafur 
did anything to him and-points out two ap. 
parently absolutely innocent outsiders as 


me 
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his assailants, and the youth who was outside r 
the house respectively. To this the prosecu- 
tion. reply that these witnesses have been 
brought over by accused and his friends, and 
they contrast the boy’s present statement 
with his original identification. | 
In these circumstances the proof Or 
otherwise of the original identification” and 
its bona fide become a matter of vital import- 
ance > The suggestion has been made that 
the Snub-Inspector’s evidence on the point 
was not admissible, but this is cor- 
pletely erroneous. The identification by Said 
Muhammad of the persons concerned in this 
matter was conduct on his part influenced by 
facts in issue (Section 8 of the Indian 
Evidence Act) and, therefore, a relevant fact. 
It could, therefore, be testified to by those 
who witnessed it. Bat with the exception of 
the Sub-Inspector notronble has been taken 
to produce any witnesses ab all. When Said 
Muhammad identified Fazal Elahi, Gyan 
Chand tells ‘us some reliable witnesses were 
present. They have been rigorously kept 
out of the witness-box. When Said Maham- 
mad identified accused in hospital the com- 


‘pounder Ohuni Lal Gf any credenca can be 


attached to the stmnts) was present through- 
out. Neither he nor any one else has been 
called to give evidence on this important . 
point. Against the fiat denials of Allah 
Ditta and Said Muhammad-there is ‘nothing | 
put forward but the deposition of Gyan 
Chand. But this witness is demonstratively 
unreliable. Abdul Rashid (II) the Municipal 
Commissioner (specially called in to join 
the police investigation in this case) ‘as-well 
as Adbul Rashid (I) both depose that when 
Fazal Elahi (P. W. 5) a most important 
witness against the accused was first examin- 
ed by the police, he flatly denied knowing 
anything about the case. This evidence is 
accepted by the original Court, which ex- . 
plains,on grounds which are in themselves 
quite reasonable, why Fazat Elahi should. 
have done so. But why is there no record. of 
such a statement in the simnrts at all? 

Apart from thesè withdrawn and improper 
identifications the only evidence` directly 
against the accused is (a) that of Fazal 
Elahi, whioh is very much discounted by the 
fact that he was possibly himself the culprit 
(see Allah Ditta’s statement as to the report 
first made to him by Said, Muhammad) ;(b) the 


fact. thata coat of accused was found in the 
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“room where the offence was committed. This 
fact 18 a good deal explained away by the evi-- 


dence of Abdul Karim, (D. W. 1) and there is 
a certain amount of inherent improbability in 
the idea that if accused had actually commit- 
ted this offence he wonld have left his coat 
behind him, and (c) an abrasion on the ac- 
cused’s penis,:which, however, according to the 


medical evidence, may have been due io causes, 


other than the commission. of an offenceofthis 
kind. - At most this only amounts to suspicion. 
If ib had been proved beyond doubt that the 
boy had on the day after the occurrence at the 


- hospital clearly and bona fide identified the 


accused as his assailant, the case would have 


been very different. 


1 accept this application and reversing the 
decisions and findings of the lower Courts, I 
direct that the applicant be acquitted-and re- 
leased from custody. 

Petition ee 


' (8. ¢. 19 P R. 1910, Cr.) 
= _ PUNJAB CHIEF COURT. 
“Criminat Revision Ne. 597 or 1910. 
May 13, 1910. 


- 


Present: ——Sir Arthur Raid, Kt., Ohiof J udge. 


E M PEROR— PETITIONER 
| versus 
Musammat ALAM KHATUN—Ooxvicr— 


- ReESPONDEAT. 

Apa Tanta of an offence idee 
Frontier Crimes Regulation without Council of Riders — 
Course of appeal— Frontier Crimes Regulation (ILI of 
1901), as. 80, 69,60 Criminal Procedure Code.(Act V 
‘of 1898), provisions rega: ding appeals, 

Where a Magistrate, empowered by section 59 of 
the Frontier Orimes Regulation (III of 1901), tries, 
without the assistance of a Council of Elders, a person 


‘charged with having dome an act punishable under 


the Regulation, the ordinary course of appeal pres- 
cribed by Oriminal Procedure Code applies. 


Consequently an appeal’ lies to the Sessions Court. 


from .the conviction and sentence of rigorous 
imprisonment for two years, passed by a Magistrate 


of the lst class, on a woman convicted ofan offenee' 


under section 80 of the Regulation. n 


Case referred by E. A. Estcourt, Esquire, 


Sessions Judge, Attock Division, with his letter 


‘No. 179 J., dated 9th April 1910. 


The Government Advocate,. 
tioner. 

Order.—I am unable to concur with 
the ‘learned Sessions Judge in holding that 
an. appeal from the conviction and sentencé 
of rigorous imprisonment for two years, in- 
cluding three months’ solitary, confinement, 
passed by a- Magistrate of the Ist class, 
Mianwali, did not lie to his Court; the con- 


for the Peti- 


` 
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vict being a woman convicted of an offence 
punishable under . section 30 of Frontier 
Crimes Regulation (IILL of 1901). Chapter IV 
of that Regulation is headed “Penalties.” 
Sections 21 to 28 inolasive of the Chapter deal 
with matters which are obviously not with- 


„in the jurisdiction of the ordinary Criminal 


Courts and could not be ‘decided by them. 
The last sections.of the Chapters XXIX. 
and XXX make the acts of Carrying arms 
under ‘certain circumstances and of adultery, 
by,a woman, punishable. 

These two sections were apparently in- 
oluded in this Chapter because they pro- 
vide penalties for acts not punishable under 
the Penal Code, but section 59, in Chapter 
VII provides that the offences punishable 
under them may be tried by a Court of Ses- 


‘gion or by the Court of a Magistrate of the 


first class. 

_ Chapter V is headed. ‘ “Preventive. and 
other authority and jurisdistion,” but sec- 
tion 31 to section 37 inclusive might equally 
well have been included in Chapter IV, as 
they made certain acts punishable, and sec- 
tion 59 provides that an offence punish- 
able under section ,37 may be'tried by any 
Magistrate of the first class, 

Chapter III provides for trials by Council, 
of Elders. 

Section 60 in ‘Uhapter VII, cited by the 
learned Sessions Judge as ousting the 
jurisdiction of his Court, provides that, ex- 
cept as therein otherwise provided, no 
decree, sentence or order. given 
passed or made, or act done, under Chapter . 
ILI, IV, Vor V1 shall be called in qaestion 
in, or aot aside by, any.Criminal Court, Now 


the sentence and order passed by the- 


Magistrate were passed in exercise ‘of the 
powers conferred by - section 59 which, as 
above stated, is in Chapter. VIL of -the. 
Regulation and is, therefore, not affected by 
gection 60.. 

I see no reason to doubt that where a 
Magistrate, empowered by section 59, tries 
withont the assistance of a Council of Elders, 
a person charged with having done em act 
punishable under the Regulation, the or- 
dinary course of appeal prescribed by the 
Code of Criminal Procedure applies, and that 
in the present case an appeal lies to the Bes- 
sions Court. In practice recourseis had to the 
Councilof Elders where a conviction in an 
ordinary -Oourt is improbable. 
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The record” will be returned forthwith 
to the Court of Session for disposal, and 


_ in’ returning it. I- draw the attention of’ 
the learned Sessions Judge to the apparent 
` jnapproprinteness of the sentence of solitary 


confinement, Oase remanded. 
(s o. 28 P. W.'R. 1910 Cr) 


PUNJAB CHIEF COURT.- 
CRIMINAL Revision No. 163 or 1910. 
April 4, 1910. , 

Present: —Mr. J ustice Cterias 
‘BHAGAT SINGH—AccusEp —PRTITIONRR 
VErSUus 


- EMPEROR—Cosptarnant—Responvenr. 

Criminal Procedure Code (Act ,V of 1898), 8. 488—. 
“Ghild”, meaning of. 

The word ebild, in section’ ‘488 of Act V of 1898, 
simply means son or daughter, and reference to age 
is purposely omitted therein. Therefore, any econ or 


daughter ig entitled to claim mintenance, whatever - 


his or her age may be, go long as he or she'ia unable 
to maintain himself or herself. < i 


Case referred by H. Scott- Smitb, Esquire, 
Sessions Judge, Ferozepore, with his No. 79 J. 
of 8th February, 1910. i 


- Facts.—The Magistrate has, under 


~ gectiòn 488, Criminal Precedure Code. ordered 


Bhagat Singh accused to pay Rs. 4a month 


-astmai~*enance to his wife Musammat Bishni 
and a similar sum to his son Kehr Singh. 


The latter ig a young man of 22 years. and 
though ‘somewhat lame ‘can hardly be des- 


eribed as a child unable fo maintain himself. - 


Before accused appeared, Musammet Bishni 
stated on 8th July that accused had turned 
her and her son out in ihe month of seth and 


‘she wanted Rs. 50a month as maintenance. 


When accused appeared she reduced her 
10, 

Accused said I am ready’ to give -them 
maintenance. - I will pay them whatis fixed 
by the Court. I have certainly re-married. 


--Some witnesses were then examined chiefly as 


to the circumstances of accused, and the pro- 


| per amount to befizea as maintenance. Narain 


Singh and Atma Singh said casually that 
accused did not support his wife and- son. 
The accused, -on conviction by S. Najam- 
ud-din, exercising thepowers of a Magistrate 
of the first glass in the Ferozepore District, 
was directe 
1909, under section 4885 Criminal Procedure 
‘Code, to pay Rs. 4 a.month “as maintenance 
, to his wife, Musammat Bishni, and a similar 
sum*to his son Kehr Singh. 7 
Grounds.—Therewas no finding that ac- 
cused had neglected or refused to maintain his, 


` 
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- turned them out. 


by order, dated 7th October, . 
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wife and son;.le was not asked whether.be was. 


ready to support them if they lived with him, 


nor was the wife asked whether she was will- - 


ing to live with her husband. With reference 
to accused’s admission it is argued that” what 
he meant was tbat he was quite tready. to 
give his wife and son maintenance if. they 


lived with him. This appears to be & reason- ` 


able explanation of his statement. 
_ There has been no enquiry - which, as is 
contemplated by section 488 of the Code, and, 


in my opinion, the provisions of the Code ‘do. - 


notapply to the case of - a youth of Kehr 
Singh’s age. 
I recommend thut the Magistrate’s order 


be set aside and that the case be returned to ` 


-him for a proper enquiry in accordance with 


law Record is submitted to Chief Court. 
Mr. Beni Pershad, for the Petitioner. 
Mr. Gokal Chand, for the Respondent. 
Judgment.—This case is reported 


claimed by ihe wife and son. . The latter is a 
young man of about 20 but very lame, having 
a deformed foot 
{hat he is not a child for the purpcsea of 
section 485. But as I understand the section 


son or daughter. In my opinion, reference to 
age is purposely cmitted in the section, the 


object being “that any son or daughter ig - 


entitled to claim maintenance, whatever his or 
her age may be, solong as he or she is unable 
to -maintain himself or herself. 
lame men can scmetimes maintain them- 


-selves, but a lame Jat would find it bard ina 
village to get a decent hving. And in the ` 


Magistrate’s Conrt, the enly statement made 
by respondent was tbat he was ready to main- 
tam the petitioners. | 

The plaintiffs alleged that respondent had 


sum the Court fixed. Before the Sessions 
Judge, it was pleaded that ‘he was only will- 


ing to maintain them ifthey lived with him: 


In this Court he offers to provide them with 


a separate bouse, but on further enquiry he is - 


forced to admit that the house he refers to ig 


The Sessions Judge thinks ` 


by the learned Sessicns Judge. Maintenance, is 


ate 
- 


“child” as used there simply means — 


tumbled down. He seems to me to bean | 


old humbug. 
out, why he did not say 
Magistrate? ` i 

I decline to interfere. 
dismissed. , Revision „dismrssed, 


ta 
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If be had not turned ‘them. 
80 before the-- 


No doubt “= 


In reply he said he was, 4 
willing to maintain them and would pay what - 


’ Die. pplication Is. 
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(8. c. 58 P. R. 1910) l 
- PUNJAB OHIEF COURT. : 
‘Seconp Cryin APPRAL No. 285° or- 1908. 
April 28, 1910. 
_ Present: —Mr. Just Shah Din and 
: Mr. Justice Chevis. 
- SHAHAMAD AND oTHEeRsS—PLAINTIFF3 — 
APPBLLANTS : 
versus 
NAURANG AND oTaERS—DEFENDANTS— 


RESPONDENTS. 

; anto angon Gin to daughter's sons —Karals 
. Sials of Kabirwala tehsil; District Multan. 

Among Mirali Sials of tahsil Kabirwala, Dissrict 
Multan, a sonless malé proprietor is empowered to 
gift his ancestral land to the sons of his daugLter, 
whose_ husband was a khanidamad and a- near 


£ collateral. 


Further eppeal from the decree of H. A. 
Rose, Esquire, Divisional Judge, ` Mulan 
Division, dated the 2nd December 1907. 

Mr. Duni Chand, for the Appellants. 

Mr. Abdul Qadir, for the Respondents. 

Judgment.—tThe geneoclogical a6 
18 ag follows :— 
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Naurang has ` made a gift of land to defen- 
dants Nos. 2-5, -who are his daughter’s sons 
and also his. brother’ 8 grandsons. Plaintiffs — 
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three nephews of the donor, sue for a declara- 


tion to protect-their reversionary rights, alleg- 
ing the gift tobe invalid. Bahawal, Kanda and 
Muazzam are pro forma defendants, who have 
not joined in contesting the gift. Itis also 
tobe noted that while the appeal has been 


‘pending in this Court a petition, purporting 


tocome from Shahamad, appellant, has been 
put in signifying his withdrawal from the 


-appeal, but Shahamadhas not put in an ap- 
pearance to attest the withdrawal. The other 


appellants, too have not troubled tq appear in 
person at the hearing of the appeal. | 

“The gift has been upheld by both the lower | 
Courts. Plaintiffs appeal. Plaintiffs saythey ~ 
are governed by Muhammadan law and not by 
custom. But the parties are agriculturists 
living ina village, and no reason whetever has. 
been shewn for applying Muhammadan law. 
The first Court held that custom applied and 
the point was not takenin the grounds of 


. appeal to the Divisional Court ; and the plain-- 
. tiffs claim that daughters are excluded alto- 


gether, which 18 notaccording to Muhammadan 
law. 
` The defendants uphold the gift on the 
ground that by fhe custom of the tribe a gift 
can’ be made, especially to adaughter’s sons 
who are also: near agnates, andalso on the 
gronnd that-the gift was to the sons of a 
khanadamad who lived with the donor and 
rendered him services. - 

The parties are Mirali Sials of the Kabir- 


-wala tahsil (formerly called Serai Sidhu) of 


the Multan district. The history of the 
family as given in Exhibit P. 7 shows that the 


‘common ancestor Akhbar, Mirali, came from 


the Jhang district about 175 years ago. 
On turning to’ the Customary lawof the ` 
Multan district we find the following answers 


` given by Serai Sidhu Mubhammadans to various 


questions. 


-Answerto Question 12 (page XIX). “If 


the daughter, has married a collateral (yak 
h jaddi) of her father,. she will succeed to the 
-exclusion of the collaterals and after “her, ~ 


her children will succeed: but if she has not 
thus married she will not succeed. = ii 


‘Answer to Question: 16 aes XXIII). . 


(This question relates to a daughter living 


with her husband in her father’s house). Tf 
there are brothers, she is entitled to main- 
tenance only; if there are no brothers, she 


| sueceeds if she has married a descendant of 
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her father’s grandfather, otherwise the col- 
laterals succeed.” 

Question 41. “Canaman give away his 
property if he has no gang P” 

Answer (p. XLII). ‘ Yes, he can do g0.”’ 

The Ittwij-t-am Kaumwar of the thasil 
shows that the Mirali Sials also concurred in 
these answers, and the JVojib-ul-arz of this 
particular village states that answers to ques- 
tions have been givenin the thasil Rewaj-t-am 
Kaumwar. These answers are decidedly in 
favour of the defendants. They sum up to 
this, (1) that in the presence of a son a 
daughter, even if living with her husband in 
her father’s house, gets only maintenance, 
but that in the absenceof a son a daughter's 
right to exclude collaterals depends on her 
having married a near agnate; (2) that a 
‘gonless proprietor can make a gift. 

‘Coming to the instances qnoted, we find 
that the learned Divisional Judge’s judgment 
is somewhat confused. Instances quoted on 
the two sides have been mixed up, and some 
instances have been quoted twice. Plaintiffs’ 
counsel relies on the following instauces:— 

1. Sada’s case (see page 10 of the paper- 
book, line 13). Here both the daughter of 
Gahna, son of Sada, married cousins, accord- 
ing to the evidence of Inayat (witness, defen- 
dant No. 8) who is brother of Sada, but this 
witness says that when they married they 
refused to xeep the property. But his version 
of Gahna’s property being entered in his 
daughters’ names till they married is opposed 
to the mutation records which shew that 
Gahna diedin his father’s life-time; when 
Sada died Musammai Bhagan was already 
married and Musammat Sabin, then unmar- 
ried, succeeded to an equal share with her 
two uncles. 
married the son ofone ofthese uncles. In the 
presence of sons of the deceased it seems to 
have been rather by favour than of right that 
even an unmarried grand-daughter got a 
share of Sada’s estate. 

2. Karam’s case (page 10, line 20). This 
case is proved by Amir, witness, plaintiff No. 2; 
or rabher he says he heard about it. This is 
a peculiar Case. Karam’s widow is said to 
have married her husband’s brother, who 
brought up the danghter of Karam and got 
her married. In such a case she would pro- 
bably regard her step-father in the light of a 


father and would not seek to take the pro-- 


perty from him. 


CASHS. 


Apparently Sabin afterwards. 
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3. Nawab’s case (page 10, line 25). This 
again proves nothing. When Nawab aied bis 
son Mutalli succeeded, the daughter being 
excluded by her brother. On Mutalli’s death, 
his mother succeeded and notthe daughter 
(sister of Mutalli). This is not a case of con- 
test between danghter and collateral. 

4. Dilawar’s case (page 10; line 30.) 
5. Shera’s case (page 10, line 82.) 

Both Dilawar and Shera are shown as 
lawald in the revenne papers, and so the oral 
evidence as to these men having left daugh- 
ters must count as doubtful. And even if we 
accept the evidence‘as tothe existence of the 
daughters, we shall have to go further and 
presume that these daughters married near 
collaterals before we can regard these cases as 
in poins. 

6. Saba s case (page 11, line 2). This 
again proves nothing as Shanamad left sons, 
soitisnota case of contest between colla- 
terals and daughters. 

7. Kasim’s ‘case, (page 11, line 44). This 
again is notin point, being merely a case of 
a gift by a man with his son’s consent. 

Most of the cages quoted seem beside the 
point, 

On the other hand, there is the case of 
Bakir, Mirali (page 5, line 37) who gifted 
land te his Sonia. laws and the evidence of 
Kham (witness, defendant- No. 2) is that this , 
gift was contested unsuccessfully by colla- 
terals (though there is no documentary 
evidence as to any such suit having been 
brought.) 

But even apart from instances the case is a 
strong one for the defendants. That Azam 
was a kKhanadamad has Been clearly found by” 
the first Court, and though the learned Divi- 
sional Judge has brushed this question aside 
as inmaterial, we find no difficulty in corcurr- 
ing with the first Court; the learned counsel 
forthe appellants has not tonched on the 
evidence on the point. The donor’s daughter 
had alsó married a near collateral, and in 
such circumstances the daughter’s right to 
exclude collaterals would be not at all unusual, ` 
even according to the general custom of the 
province, (see Rattigan’s Digest of Customary - 
Law, Article 23, proviso) and the entries in 
the Rewaj-t-am strengthen the defence enor- 
mously. A very similar caseamong Thahims . 
of this same tahsil was decided by this. Court 
in Civil Appeal No. 1168 of 1905, where a 
gift to a daughter was upheld as against the 
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donor’s nephews ; reliance was. there - placed 
on the same- Pianak tam. - 

According to the Riwaj-t-am Kaumwar, 
Thahims and Mirali Sails follow the same 
custom. Andif we look to the custom in 


Jhang; from which district these Mirali Sinis; 
came to Multan, we find the same custom, viz, 


that a daughter’s right to exclude collaterals 
depends on her marrying a near agnate. See 
Baksu v: Amir (1). Here the donor is still 
_ alive, and the succession has not yet opened 
out, but independéntly of the fact that the 
provisions of the Riwaj-t-am are in favour of 
a gift by a sonless proprietor, itis merely 
a case of accelerating succession. 
with the lower Courts in holding the gift to 
be valid and dismiss the appeal with costs. 


. Appeal dismissed, 
(1) 47 P. R. 1896. 


(s. c. 78 P. W. R 1910) 
PUNJAB CHIEF COURT. 
Civis Revision No. 1661 or 1909. 
April 4, 1910. 
Peete :—Mr. Justice Johnstone. 
DIAL CHAND AND OTKERS—P LAINTIFRE3 — 
PETITIONERS - 
'  pereus 


KHUDA BAKHSH AND OTHBRS— . 


DEFENDANTS—RE8PON DENTS. 
Arbitration—Award — Appeal—Revision — Tearing 
original and making fresh award—Taking evidence in 
absence of parties—Oorruption or mascomiuct—Ovorl 
Procedure Code (Act V of 1908), Sch. IT, ea. 15, 16. 

A decree passed ‘in accordance with an award, after 
finding that there was no misconduct or corruption on 
the part of the arbitrators, is neither subject to appeal 
nor to revision; and an appellate Court’s. action to, 
interfere with it in any way even with the consent of 
the parties is ultra vires ab initio. 

Sita Ram v. Dhani Ram, 92 P. R. 1903; 35 P. L. R. 


1904, Kali Prosonno Ghose v. Rajom Kant Chatterjee, 


25 0. 141, followed. , 

On the ‘objection of any party the KK GALANG oan 
re-consider their award after it is made but before i 
is submitted to the Court. A fresh award is valid and 
legal even if it is different in its terms from the 
original one. 


It does not amount to misconduct on the part of ar ` 


arbitrator if he takes evidence in the absence of the 
parties with their express or implied consent. 


Petition for revision of the order .of H.-F. ° 


Forbes, Esquire, District Judge, Dera Ghazi 
Khan, dated the 18th May, 1909, reversing 
>that of Malak Ahmad Yar Khan, -Munsif, 


2nd Olass, Dera Ghazi Khan, dated the 19th’: 


March, 1909, decrebing the claim in part. | 
Lala Durga Das, for the Appellants, 


INDIAN OASES.. .. _ = 


We concur . 


Sardar Kharak Singh, for the Respondents: 
J udg ment. —Inthiscase the important 
facts are these. The suit is for Rs. 486-15-3 
on a bond and baht account. An `appli- 
cation was filed for reference to ‘arbitration, 
the arbitrators’ names being Abdul Rahim 


_ and Khota Ram, with Daulat Ram as umpire, 
and an award was drawn upon 24th January, 


1909, and submitted to the p rties. On 
Kala, defendant, dissenting, that award was 


‘torn up, and the arbitrators proceeded to 
“examine accounts. Then they recorded the 


statement of Daulat Ram, who had some 
knowledge of the facts, in the absence -of 
parties, | aud drew up a fresh award, different 
in its terms from the original award and put 
this in. The usual objections were put in by 
both sides attributing misconduct to the © 
arbitrators, such as partiality and recording 
of evidence in absence of parties. The Oourt 
considered the arguments of counsel on . 
these facts and read Sobha Ram vy. Ram Das 
(1) and. Cursetji Jehangir Khamballa v. W., 
Orowder (2)‘and held that the final award 


` was drawn up after full enquiry and that 


there was no misconduct to complain of, and 


50 gave- a decree in accordance. with the 


award, 

An appeal was WAN to the District 
Judge against this decree, and the -learned 
District Judge, noting that the parties had 
no objection to ‘return of the case,” set aside 
“the finding of the arbitrators” and sent the 
case back to the first Oourt with a direction 


| that it should “return case to- arbitrators,” to 


take evidence and record a fresh “decision,” 
The plaintiffs apply for revision on the 
ground thatthe District Judge had no jurisdic. 
tion to return the case to the arbitrators but 
should have set aside the reference to arbitra- . 
tion and have directed a re-trial on.the 
merits. In argument defendants’ pleader 
contends that no appeal lay to the District 


‘Judge whose action was, therefore, ultra vires 


ab initio; and on the strength of Sita Ram 
vy. Dhany Ram (3), I hold that this contention 
must prevail. The decree was in accordance , 


. with the award, and apparently the arbitra~ 
tors, when they set themselves to™work ‘alter’ 


tearing up the abortial award, acted with 

substantial regularity. Itis true that they 

examined Daulat Ram after the. ‘parties -had - 
(1) 66 P. R. 1907: 148 P.. W,-B. 1907. a eS 


_ (2) 18 B. 299. TET 
3) B5 P, L, P, 1904 9AP, R. 1008 
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left; but it seems that the parties voluntarily , 


left the spot, being content to entrust the 
matter to the arbitrators to wind up. Thus 
the award was a ‘valid and legal award,” 
and the ruling quoted, as well as Kal 
Prosonno Ghose w. Rajani Kant Ohatterjee (4) 
and Sita Ram v. Dhani Ram (8), is sufficient 
authority for the finding that no appeal or 
revision lay. 

I, therefore, accept this revision and set 
aside the whele of the District Judge’s pro- 
ceedings as ullra vires and without jurisdic- 
tion and restore the decree of the first Court. 

No costs here or in District Court. 


(4) Revision allowed. . 
+) 25 0. 141, 


(8. c. 26°P. W. R. 1910, Cr.) 
PUNJAB CHIEF COURT. - 
CRIMINAL Appeat No. 201 or 1909, 
Present:—-Mr. Justice Rattigan. 
GIRDHARI LAL—CONVICI—APPELLANT 


VErIUS 

EMPERO R-P ROSECUTOR——RESPONDENT. 

Penal Oode (Act XLV of 1860), s. 420—Cheathng— 

Evidence—Previous and subsequent conduct of accused 
—Ciml Law principles 
casea~~False pretence—Promise to do something tn 
fulwre—Evidence Act (I of 1872), ss. 14, 16. 
_ Ino case of cheating, it is open to the prosecution 
to show that the acts charged against the accused were 
parts of a series of simular acts committed by him, or 
in which he was concerned, at or about the timein 
question. Evidence of such other acts, whether pre- 
vions or subsequent to the frauds charged against the 
accused, is relevant for the purpose of showing 
whether >or not the intention of the accused was 
honest or fraudulent. “Evidence merely to prove that 
the accused pergon’s character is such that he is likely 
to commit the act with which he is charged is not 
admissible. 

As principle of Civil Law can equally apply to a 
criminal case provided itis not in any way against 
any of the principles of Criminal Law. 

Per sea promise to do something in the future 
may not amount to a false pretence or to cheating, 
‘but, it may at the same time, in certain cases, in- 
volve a false pretence that the promisor has the 
power to do that thing for which false pretence the 
promisor may be indictable. 


ppeal from the order of E. R. Anderson, 
: Esquire, Magistrate, 1st Class, Lahore, exercis- 
ing enhanced powers under section 30 of the 
_Criminal Procedure Code, dated the 31st 
March, 1909, convicting the appellant. 
Mr. Grey and Rai Sahib Pandit Sheo Naratn, 
for the Appellant, 


when applicable to Criminal - 
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The Gorernment Advocate, for the Respond- 
ent, 

Judgment.—tThe appellant in this case 
is one Girdhari Lal, amember ofa very well- 
known and respected family in this Province. 
He was tried before the Magistrate, lst Class, 
Lahore, for cheating upon three separate 
counts, and he has been acquitted upon one 
count andconvicted upon the other two. The 
sentence imposed upon him in respect of the 
latter two counts was that he should, in 
respect of each charge, undergo a period of 3 
years’ rigorous imprisonment and pay a fine 
of Rs. 5,000 or, in default, suffer a further 
term of 18 months’ rigorous imprisonment, 
the one sentence to take effect upon the expiry 
of the other. The reswtis that he is, accord- 
ing tothe Magistrate’s order, to suffer a total 
period of 6 years’ rigorous imprisonment and 
pay a fineof Rs. 10,000 or in default to under- 
go a further period of 3 years’ rigorous im- 
prisonment. The accused has appealed from 
this sentence to this Court and I have heard 
arguments ab some length by his learned 
Counsel and thelearned Government Advocate. 

I cannot give a better summary of the facts 
than that set forth at the commencement of 
the Magistrate’s order and T, therefore, make 
no apology | for reproducing it, in eatenso, here: 
He says:— The history of the case and the 
Prosecution theory is briefly as follows :— 

“In 1908, Girdhari Lal and Mangal Sen, 
styling themselves G. Malan, Esquire, and M. 
G. Devon, Esquire, cnteblished in Lahore an 
Appointment Procuring Agency. In March 
1907, the partnership was dissolved ana Man- 
gal Sen retiring from business, Girdhari Lal 
became sole proprietor thereof.” These facts 
have been admitted. before me. The Magis- 
trate continues:— Shortly after assuming 
absolute contract of the business, Girdhari 
Lal conceived the idea of maintaining on his 
registers the names of large number of coolies 
and jgamadars who were prepared to serve in 
Africa. To this end he, about the beginning 
of May 1907, caused proclamation to be made 
that bhart: or récruitment of coolies, jamadars 
and others for Africa was being carried on at 
his office. The news spread and goon scores of 
men arrived daily tohavetheir names enrol- 
led. A fee of Rs. 2 was levied from each cooly 
and a fee of Rs. 3 to Rs. 5 was levied from 
each jamadar, As business inthisline prosper- 
ed, tle accused, with a view to expanding the 
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special business of recruiting labour for Africa, 


opened out sole agencies in -various districts 
of the Punjab. Some of the men who had 
been enrolled asjumidars were engaged by 
the accused as special agents for employment 
in the villages in the work of collecting 
labourers and inducing them to have their 
names enrolled for service in Africa. The 


work of recruiting non-skilled labourfor Africa - 


continued till the end of March 1908, when 
between three to four thousand coolies and 
jamadars had been enrolled. The above is, in 
my opinion, a fair and accurate summary of 
theprosecutionstory, Theaccused undoubted- 
ly in May 1907 openéd out a new branch of 
his businessand gave every publicity to the 
fact that his agency was prepared to enrol 
coolies and jamadarg for service in Africa. 
This fact is not denied, but even if it were, 
the evidence adduced by the Prosecution in 
‘proof of it is overwhelming. . The prospects 
offered by the accused appears to have been 
most alluring and in a- very short time, a vast 
number of applicants were duly enrolled both 
at the head office and at the various sub- 
agencies. Butas time pastand nothing was 
done to get the recruits started off to Africa, 
dissatisfaction arose and in July 1907 various 
complaints’ were made to the District 


Magistrate and Superintendent of Police, . 


Lahore, by persons who had been enrolled but 
had since their enrolment heard- nothing 
further from the accused tipon-the subject. 
These complaints were to the effect that the 
accused’ had proclaimed a bharti and had 
promised immediate employment, that the 
complainants had paid the fees demanded of 
them ;that they had. been put off by various 
excuses from time to time, that they were poor 
men and that if the bAarts was not to take 
place soon, they should be re-paid their fees, 
or èlse that the accused ehould be -punished 
for the fraud perpetrated upon them.” : 
“The District Magistrate referred the ques- 
tion at ‘issue to Mian Faiz Buksh, Tahsildar, 


for enquiry and that officer accordingly in-` 


vestigated into the matter. He examined a 
number of the complainants on the 16th 


July, 1907, and on the 18th July the accused. 


himself put in appearance before: him and 


made along statement in explanation of his’. 


conduct. “In this statement he admitted that 
-he had been enrolling persons as coolies and 
jamadars for Africa and that the police had 
been - poging into the matter. 


ue? 
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“But he. 


added that he, was. sanguine of getting 
employment~far the men after the monsoon 
as there was always a demand in Africa for 


men of this class. ` He admitted that he had . 


been pestered by enrolled persons who were 
demanding immediate service. He further 


Appointment Procuring Agency and that it 
Was not a registered business. 

“The Tahsildar reported unfavourably upon 
the business to fhe Deputy Commissioner on 
the 20th September 1907 and as subsequent 
complaints continued to reach that officer and 
the Superintendent of Police, the matter was 


eventually placed in the-hands of the Criminal. _ 
After making. 


‘Investigation Department. 
enquiries, and seeking information from the 
various persor’s whose names had been enter- 
ed in the Agensy’s book as ‘candidates’ the 
Policeanthorities eventually preferred a chalan 


against the accused of having cheated three `. 


persons, (1) Jalal Din, (2) Lakhu and (3) 
Ghulam Mohammad, and it is upon these 
charges that the accused has been tried.” 

As regards the first charge, the Magistrate 
held that there was no evidence of direct 


cheating against the accused; that at the 


utmost he could only be charged with 
abetment of cheating and- that asa charge, 
of abetment: cannot legally be tried jointly 
with charges of direct cheating, the accused 
must be acquitted upon that charge. , 

Az regards the other charges, he has, as 
already observed, convicted the accused, and 
it is from this order on the two latter charges 
that the present appeal has been preferred 
direct to this Caurt, the total sentence of 
imprisonment exceeding 4 years. 


Before this appeal, the first question which’ 
- TL. have to decide is whether any evidence which | 


is not directly concerned with the alleged 
frands perpetrated on the two complainants, 
Lakhu and Ghulam Mohammad, is.admissible 


against the accused, and further whether | 


- evidence relating to events subsequent to the 
commission of these alleged frauds is relevant 
to the present enguiry. 

~ Mr. Grey contends that in a case of this 
‘kind the sole question is whether the acomfed 
cheated Lakhu and Ghulam Mohammad, and 
that ib in no way establishes these charges of 
cheating to point to other cases in which the. 
accused may or may not have’.cheated other 
persons, and he bases his argument upon the 
contention that to admit evidence of the kind 
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_ tendered in this case would be tantamount to 
putting the accused upon trial for cheating all 
the latter. The, law, the learned counsel 
argues, forbids the accumulation of charges 
against an accused person and yet, if, npon 
the charges preferred against him, evidence is 
admitted of other alleged actsof cheating, he 
will to all intents and purposes be put upon his 


trial in respect of innumerable alleged offences. 


It is, he urges, unfair to an accused person 
who is upon his trial upon the specific allega- 
tion that he cheated A to bring forward 
against him evidence that he also cheated B, 
O and D. Furthermore, the learned counsel 
objected strongly to the reception of evidence 
relating to matters that transpi ed subsequent- 


ly to the dates when the two complainants- 


were said to have been defrauded. 

I have duly considered these arguments and 
the authorities quoted by Mr. Grey in support 
of them, but I find myself unable to accept the 
contention, and I cannot find anything in the 
said authorities which lends countenance to 
“them, On the other hand, there are direct 
authorities in support of the opposite view. 

The first case relied upon by Mr. Grey is 
Queen-Empress v. Vaji Ram (1). In this case, 
to quote the head-note, “where the accused was 
charged under section 206 of the Indian 
Penal Code, with fraudulently transferring 
three properties to three different persons 
on a certain day, in order to prevent their 
being seized in execution of a decree, and the 
Prosecution tendered evidence of five other 
fraudulent transfers of property affected by 
the accused on the same day, and apparently 
with the same object, field, that this evidence 
was admissible under sections 14 and 15 of 
’ the Evidence Act to prove either that all those 
transfers were parts of one entire transaction. 
or that the particular transfers which were 
‘specified in the charge were made with a 
fraudulent intent.” In arriving at this 
conclusion, which seems to me to tell against 
Mr. Grey’s argument rather than in favour 
of it, I notice that the. learned Judges based 
their opinion not only on the provisions of 
sections l4 and 15 of the Evidence Act but 
alsteon the decisions of the English Oourts 
in pari materia. I allude to this fact specially 
as I shall hereafter have to refer to the 
decisions of these Oourts. But I need say no 
mgre as to this ruling than that it is, if 


anything, an authority opposed to Mr. Grey’s 
(1) 16 B. 414 
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contention. The other authority, cited by Mr. 
Grey—Queen-Hmpress v. Kari Qonda (2), is, 
so far as I can see, wholly irrelevant. In that 
case the accused was tried (inter alia) for 
having defamed a certain Magistrate by 
alleging that he took a particular bribe. The 
accused failed to prove this allegation, but he 
was nevertheless acquitted by the Sessions 
Judge on the ground that though he had not 
proved that particular act of bribery, he was 
justified in making his allegations because 
there were a number of depositions by other . 
persons accusing the Magistrate in question of 
corruption. The learned Judges, in rejecting 
the view of the law entertained by the Sessions 
Judge, were careful to point out that the case 
before them differed materially from the case 
of Queen-Hmpress v. Vaji Ram (1) (above 
referred to), and it is obvions that their 
decision has no bearing upon the point before 
me. A accused B of taking a certain bribe; 
B prosecutes A for defamation; A is unable 
to substantiate the particular act of bribery 
of which he has accused B but tries to evade 
responsibility for his libel or slander by 
showing that B has been suspected of taking 
bribes from other persons. I entirely fail to 
see how a case of this kind is relevant to the 
present case where the question is whether 
X, in the course of a systematic fraud, has 
cheated A and the pomt arises whether in 
order to show that A was one of the per- 
sons defrauded in a plan of campaign it is not 
open to the Prosecution to give evidence as 
to other persons who were victimised in the 
said campaign with A. As, I have remarked, 
the High Courtin the case last quoted ex- 
prassly accepted the law as laid down in the 
earlier case and it seems to me that the latter 
authority is the one herein point. On the 
other hand, the authorities are overwhelming 
in support of the argument that in case of 
this kind evidence is admissible to show that 
the intention of the acensed was criminal and 
that he intended to defraud the particular 
complainants, because the latter were only 
some of the victims of a systematic fraud 
perpetrated upon the public by the accused 
and that in the course of this system he 
vistimised others as well as the complainants 
whose ‘case is under consideration. Section 15 
of the Indian Evidence Act, 1872, is, I con- 
sider, quite clear upon this point. It enacts 


“that where there is a question whether an 
(2) 19 B. 61. 
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act was accidental or intentional or done with 
& particular kaswledge or intention; the fact 
that such an act formed part of a serias of 
similar occurrences in each of whisk the 
persons doing the act was concerned, is 
relevant.” In the case of Emperor v. Debendra 
Prasad (3), it was held by the High Court of 
Oalcatta, in reliance upon numerous English 
authorities and the provisions of sections 14 
and 15 of the Evidences Act, that in a charge 
against the acensed of cheating by falsely 
rapresenting thaf he was the Dewan cof. an 
estate and could procure employment fcr the 
“complainant and thereby obtaining a sum of 
- money as a pretended security deposit, 
” evidence.of instances of similar, but uncon- 
nected, transactions with other persons before 
and after the date of the offence charged, is 
` admissible, not to establish the factum of the 
offence but to prove that the transaction in 
issue was one of a systematic series of frauds, 
and that the intention of the accused on the 
particalar occasion in question-was dishonest 
and fraudulent.” In cases of this kind, it is 
immaterial whether the other fraudulent acts 


on the part of the accused, which are said to . 


| -haye been part and parcel of the series of 


frauds perpetrated by him, occurred, before ' 


‘or after the particular acts of cheating with 
`` which he is charged, Reg. v. Rhodes (4); Rex 
v. Wyatt(5). In either event, it is open to the. 
Prosecution to show, by evidence of similar 
‘act of cheating committed by the accused, 
that hisintention was not innocent. In the 
case of Blake v. Albion Life Assurance Oom- 
pany (6), Lord Lindley, observed, “Nothing 
oould, at firat sight, ‘seem more plain and 
- gtraightforward and there woald bə- no 
appearance of frawd; but then the plaintiff 
proposed to adduce evidence to show that the 
transaction was one of a fraudulent class. 

. Was he or was he not to ba precluded from 
' doing this? I think he was quite at liberty to 
put his case in that way, and could only do 89 
by going into a great number of other trau- 
sactionus having some features in common with, 
this. Lagree thut in order to prove that A 
has committed a fraud upon B it is naither 
sufficient nor even relevant to prove that A 


committed frauds upon-O, D and E. Stcpping 
(8) 36 C. 678; 13 0. W. N.973;90. L. J. 610;2 
Ind. Cas. 601. | ; 
(4) 10. B. D. 77; 68 L. J. Q B. 83; 62 J. P. 774; 47 
_ W.B. 121; 79 L.T. 360; 15 T.L.R. 87, 19 Cox, 0.0. 182. 
D. 
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89. 73 L. J. K, B. 16; 68 J. P. 81; 62° 
o 49 W. R. 76; 83 L. T. 261; 161. L: R. 477. 
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these, I admit the proposition. Bat] let it be 
shown that the fraud on B is one of aclasgs of 
transactions having common features, then [ 
disagree altogether with that proposition. 
The answer to the objection that evidence of 
frauds on other persons cannot be admitted is 
that this transaction is one ofa class, that 
there are features in common, the features in 
common being. the false pretence and a . 
knowledge of that false pretence on the part 
of the defendant company, and the moment 
thet this is shown the plaintiffs case is 
established.” This is an extract from a judg- 
mont given in a Civil case, but the principle 
applies eqzally, in my opinion,- to Criminal 
cases and Lord Lindley’s opinion was cited 
with approval by Bray.J., in the case of Reg, 
v. Bond (7). In that case, the latter’ learned 
Jadge remarked: “The ground on which, in 
cages of this class, evidence is admitted of 
aots not charged in the indictment is, in my - 
opinion, that the case which the Prosecution 
geeks to prove is that the prisoner has in his 
mind a scheme or plan, say for obtaining 
money by fraud, and that the other acts, of 
which evidence is sought to be given, when 
proved, will. show the existence of the plan, 
and, therefore, the guilty mind of the prisoner.” 
Again inthe case of Reg. v. Olis (8), Bruce, 
J., stated the law-to be as follows:—'A line 
of cases has established the rule that when 
it bscomes material to establish that an act 
charged in the indictment and proved to 
have been done, was intentional and not 
accidental, evidence is admissible of similar 
acta done by the same persons, having no 
bearing upon or connection with the acts 
charged in the indictment, save that the acts 
are similar and done by thesame person. This 


-rule is sometimes stated, E think, inaccurate- 


ly to be a rule which admits indirect evidence 
of this class to prove guilty knowledge. The 
evidence is, I believe, admissible under the 
rule Lhave mentioned only on the ground 
that it leads to negative mistake or accident. 
Kennedy, J., (in Reg. v. Bond (7); ubi supra) 
after citing the above passage, proceeds: — It 
ig in strich accordance with the principle 
enunciated by the authorities that evidence 
of the conduct of the prisoner ore*other 


- oceasions was admitted in cases of arson— 


Reg. v. Gray (9); of embezzlement—Teg. v. 
(7) 95 L.T. 296 at p. 304; 2K.B. 389; 75 L.1.K.B. 
693; 70 J.P. 424; 54 W. R. 596; 22 T. L. R. 633. 
(8) 2Q B.D. 768, 69 L. J. Q. B. 918; 64 JP, 518; 
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Richardson (10) ; of false pretences—Reg. v. 
Francts(11)and Reg. v. Rhodes (4); of coining 
— Reg. v, Fuller(12)and Reg. v. Weeks (13); of 
forgery— Reg. v. Wylie (14) and Reg. v. Col- 
clough (15) and of obtaining credit by frand, 
Rex v. Wyatt (5)]. In all these cases it was 
necessary to negative accident or mistake; 
in all of them the multiplication of similar 
acts having some connection in their circum- 
stances to the act which was the subject- 
matter of the trial was admitted to proof as 
evidence showing’ systematic conduct of the 
prisoner at the time of the offence charged 
against him, and, therefore, negativing acci- 
dent or mistake on his part in the last case.” 
The rule of law, upon which the cases, I 
have referred to, are based has been expressly 
embodied in section 15 of the Indian Evidence 
Act. These cases are, therefore, authorities 
in support of the learned Government 
Advocate’s argument that the evidence 
objected to by Mr. Grey is admissible in 
evidence as tending to show that there was, 
on the part of the accused, a scheme or plan 
to defrand certain sections. of the public. Of 
course, such evidence is not admissible merely 


.for the purpose of showing that the character ’ 


of the accused was such that he was a person 
likely to commit the acts of cheating with 
which he is charged. That is a totally 
different question, and the distinction between 
the two classes of cases is well brought ont 
by Channell, J. in the recent case of Reg v. 
Fisher (16): “The principle, said the learned 
Judge, was perfectly clear and if attended to, 
the difficulty disappeared. That principle was 
that the Prosecution must not prove facts 
to show that the prisoner was guilty because 


he was of bad character and, therefore, likely- 


to commit the offence charged. Butif proof 
of the facts went to show that the prisoner 
was guilty of the offence charged, it was 
admissible notwithstanding the fact, un- 
fortunately for the accused, that it showed 
that he had committed another offence. For 
instance, in a charge of embezzlement, when 
the prisoner said that he had made a mistake, 
evidence could be given to show other 


(10)e2 F. and F. 848; 8 Cox O. C. 448. 
(11) 48 L J.M. 0. 97; 2 L. B. O. C. R. 128. 
(12) Russel & R. 808. 


cv 30 L. J. M.O. 141; 8 Oox. O.C. 455; L. & O. 18. 
14) 1 Bos. & P. (N. R.) 92, at p. 94, sub nom Bex 
v. Whiley, 2 Leach O. O. 983 at p. 985. 
(15)°10 L. R. Ir. 241; 16 Cox. C. 0, 92. 
(16) 26 L. T. R. 122, 
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instances of 'the same kind, because such 
evidence tended to show that he was not 
making a mistake on the occasion charged 
whenever it could be shown that the question 
involved was whether there was a mistake, or 
whether there was a system, evidence might be 
given, although it proved other offences, that 
the prisoner's actions were systematic and 
fraudulent.” 

It seems to me, therefore, that there is 
ample authority forthe proposition that in a 
case of this kind it is open to the Prosecution 
to show that the acts charged against: the 
accused were parts of a series of similar acts 
committed by him, or in which he was 
concerned, at or about the time in question, 
and that evidence of such other acts is 
relevant for the purpose of showing whether 
or not the intention of the accused was honest 
or fraudulent. Mr. Grey contended that in 
any event evidence of conduct on the part of 
thé accused subsequent to the frauds charged 
against him must be held to be irrelevant. 
The learned counsel's argument upon this 
point was that it could not be said that the 
accused intended to cheat A simply because 
he subsequently intended to cheat B. As a 
general proposition that may be so, provided 
always that the two acts are not merely parts 
of a general scheme or system of frand. But 
the case is very different when the various’ 
acts are, to all intents and purposes, parts of 
the same general scheme of fraud. In this 
connection I would refer to the case of Reg. v., 
Rhodes (4), In that case, the prisoner was 
indicted for obtaining eggs by false pretences 
and it was proved that he had falsely re- 
presented by advertisements in newspapers 
that he was carrying on a bêna fide Dairyman’s 
business. Wvidence was admitted that subse- 
quent to the transaction in question he had 
obtained eggs from other persons by means 
of similar advertisements and the Court for 
the consideration of Crown Cases Reserved 
held that such evidence had been properly 
‘admitted. In delivering the judgment of the 
Court, Lord Russel, L. C. observed: “It seems 


“to me quite clear that, if the transactions with 


Elston and Chambers had taken place before 
that with Boys and at a period not too remote, 
the evidence of Elston and Chambers would 
have been admissible against the prisoner. 
Is that evidence admissible, althongh the 
transactions were subsequent to -ihe offence 
charged P That depends, as it seems to me, 
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on the questión whether or not the case a put be shown by giving evidence of kaanan 
forward for the - Prosecution was -that the - of a similar character. I do not see how the 
prisoner was not carrying òn a real business, carrying ‘on of a bogus business can be prove! 
but that the business in which he was engaged | in any other way. If the transactions sought 
was from first tolast a bogus or show basmess. to be given in evidence had been prior to the 
If the Prosecution merely alleged ‘isolated offence charged and within a reasonable period 
transactions of a fraudulent character against of time, it is clear that they would have been 
the priscnér, with no connection between admissible. What difference does it make that 
‘them, I should certainly say that evidence of. they were -immediately after the act com- 
fransachous which took place after the offence plained of ? Ifthey formed part of the same 
charged was not admissible, more especially system of fraud, I think it can make no . 
if such transactions took place two months difference. The only difficulty in this case is, - 
after the offence. But here, as I have. said, I think, the long interval of time that elapsed 

the charge to be made out was that of carry- between the act charged and the other acts 
ing on a bogus business, and onthe whole, I very often the only nevus between such 
think the evidence was admissible on the transactions is their proximity in point of 
ground thatit showed part of a schems to time. That, however, is not the case here, and 
defraud persons by the pretence of carrying had there been no. other connecting link, I 
onan honest and bona fide business.” In this should certainly have thought that the 
case the actual charge, on which the prisoner transaction two months. after was at any rate ` 
was committed for trial, was that he obtained . too remote. But when it appears that the 
a certain quantity of eggson the false pretence same advertisement continued to appear down 
to one Boys that he was then carrying on to the cash transaction and that it operated 
business as a Dairyman or farmer, that he did < in the last case exactly ad it did in the case 


then require eggs for use. in the said business 
and was in a position to pay for the said eggs. 
In the case before me, the charge against the 


on which the chargo “was based, then, as it 
seems to me, both in law and in common 
sense, the evidence becomes admissible.” So, 


_ accused is that, on the false pretence to too, in the case before me, the franduldnt 
< Lakhu and Ghulam Muhammad that he had pretence (if such it was) that the accused had 
been instracted to recruit unskilled labour been instructed to recruit unskilled labour 
for service in Africa.and ‘that he would on ' for Africa continued to February or March 
the payment of certain fees be able to ‘engage 1993, and this pretence operated as strongly 
. them for. service in that country, he had on persons enrolled on dates subsequent to 
induced these- persons. to pay him the fees in the dates on which the two complainants 
question. The Prosecution alleged that accused were enrolled,. as it did on the complainants - 


had not been instructed to recruit such labour 


‘and the evidence of the former is, therefore, 


and that the whole of this recruiting business- relevant in the present case, 


was bogus and fraudulent, and in support of 
their contention, they are,: I consider, upon 
‘the authority cited, entitled to show that 
accused, in the course of this’ show business, 
defrauded other persons, even though the 
- fraud as regards the latter occurred sub-, 
sequently to the date of the offences charged 
against the accused. I am also of opinion that 
itis equally. open to the Prosecution to endeav- 
our to establish their case against the accused 
“and to prove that his intention must have 
been dishonest, by giving evidence of asts 
and of conduct on his part, subsequently to 
the dates aforesaid but connected with the 
"general scheme which show that he was not 
engaged in an honest business. As remarked 
by Wills, J. in the case-last cited: “The fact 


' Mr. Grey’s next argument is that evidence 
of alleged representations made by the 
“accused after the enrolmént of the two 
complainants is inadmissible in evidence. 
Here again I cannot accept the argument. 
The Court has to decide whether the accused 
when he enrolled the complainants acted 
honestly or fraudulently, and for the purpose 
of deciding this question it must necessarily 


have regard to all the facts of the case and -- 


must consider whether or not the accused 
“bona fide believed that he could procure’ 
employment for them. In order to aftive at 
a right conclusion, the Court cannot confine ita 
-attention merely to what was done at the actual 
moment when the complainants were enrolled. 
It must look at the transaction as a whole, and 


that this business is a bogus business can only see whether the accused, when he was adtively 
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engaged in recruiting unskilled labour for 
Africs, had at any time during that period 
any reasonable prospects of securing empléy- 


ment for his recruits. It must be ramem- ` 


bered that the theory forthe Prosecution is 
that the accused enrolled these recruits 
fraudulently, and that the whole business 
was bogus and it is, I think, open to them to 
show, by what occurred during this alleged 
plan of campaign, that accused’s intentions 
must have baen dishonest from the very 
beginning. In other words, the Prosecution 
are entitled to prove, if they can, that the 
whole scheme was dishonest, and in support 
of this contention it is dan potent to them to 
“prove fact which establish that dishonesty, 
even though such facts occarred subsequently 

- to the particular offences charged against the 
accused. 

I, accordingly, hold that the evidence: on 
the record to which Mr. Grey takes exception 
is -relevant and admissible and upon this 
basis, I proceed to consider the casson the 
merits. Mr. Grey next contends that the 
accused should have bsen acquitted, at all 
events, on the charge of cheating the com- 
plainant, Lakhn, on the ground that Lakhu 
has stated in his examination-in-chief that he 
paid his enrolment feato the munshi before 
he (Lakhu) saw the accused. The learned 
counsel argues that upon this admission ‘of 

_. Lakhn’s, it was impossible to convict the 
accused of cheating that person and that to 
all‘intants and purposes [vkhu’s ose is 
identical with that of Jalal Din upon which 
charge (for technical reasons) the accused 
was acquitted by the Magistrate. Lakhu, it 
is trne,in:his examination-in-chief does say 
that he paid the enrolment fee before he saw 


the acensed but this was clearly a mistake on - 


his part and when cross-eramined by the 
pleader for the accused, he rectified his ‘error 
and states that he actually paid the fee to the 
accused. I have no doubt that this latter 
statement is correct, for Lakhnu has con- 
sistently maintained that he refused to acespt 
any post on a salary of less than Rs. 70 per 
mensem, andthat it was in consequence of 
this réfgsal on his part that he was sent_to 
interview the accused personally. I cannot 
believe thata man, who obstinately refused to 
accept a post on Rs. 40 and had in conse- 
quence to be taken by a special messenger to 
' the ac@used, would have nevertheless paid his 
enrolment fee to the munshi. Had he done 
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89, I hive no doabs that the munshi would 
have taken n> further trouble inthe matter. 
He has consistently asserted that ib was the - 
accused who eventually offared him a poat on 
Rs. 70 per mensem aud that he refased to 
accept any smaller silary. It is unlikely, 
therefore, that he would pay the fee to the 
munshi while at the same time demwnding to 
gee the accused. The probabilities are all in 
favour of his subsequent statement that he . 
actually paid the fee to tue accused, and I 
have no hesitation in accapting that state- 
ment as correctly representing whatin fact 
occurred. The technicalobjection raised by 
Mr. Grey, therefore, falls to the ground. 

I have now to deal withthe real question 
at issue and that is whether the accused is 
guilty of the two offences in respect of which 
he has been convicted. I have given this 
question my very best consideration, and I 
have gone through the evidence, oral and 
documentary, most carefully and thoroughly. 
The accused is a membar of a most respect- 


-able family and ib is not denied that for many 


years he has baen carrying on a thoroughly 
sound and honest business at Lahore. Prima 
facie, therefore, he would appear to ba the 
last person t> lend himself to the perpetration 
of a fraud of the mean and despicable charac- 


‘ter of the one of which he has been charged. 


I regret, however; to say that I am obliged 
to agree with the Magistrate that his guilt. 
has been established in the clearest manner 
possible, 

In answer to the charge framed against him, 
he prasented a written statement in which he 
explains his position, (page 141 of the file), 
and asthis statement is obviously of material 
import, I have no hesitation in quoting freely 
from it. The accused pleads not guilty, to 


- the three charges framed against him and 


adds that he “did not deceive Lakhn, Jalal 
Din and Ghulam Mohammad in the terms 
deposed to by them.” He admits that since 
the separation of his partner, Diwan Mangal 
Sen, he has been the sole owner of the 
business and that this business had a head 
office al Lahore and various out-agenciés, 
where his agents carried on business on his 
behalf. -He asserts, however, that he never 
cheated any one and that he is not criminally 


_ responsible, if his agents, or any one of them 


did anything which was beyond their authority. 
“The work of his concern, he says, was not 
to guarantee or promise any appointment 
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of any description but tu endeavour to procure 
service for those who chose to register their 
names and pay a fee according to certain 
scale’, “With regard to theragistration of 
coolies, he says:— I believed that sooner or 
later I would receive orders for unskilled labour 
in addition to the orders regarding skilled 
labour, and that it was not easy tofinda supply 
ready to hand without registering ! some names 
in anticipation”. He continues, “I, however, 
‘never induced any one to register his name. 
The agents were directed, as well as the staff 
at the head office, to register names of coolies 
in due course and according to the rules and 
regulations of the concern, 
mention that after the registration of coolies’ 
names, 1 have been making such endeavours 
as were feasible to procure jobs or services 
for the coolies, by correspondence, by per- 
sonally going over to Karachi and by sending 
‘my agent ont of British India to Africa to 
procure appointments for the eoolies who 
were registered. It is absolutely false that I 
invented pretexts ofthe nature stated by the 
witnesses or that I ever induced or persuaded 
any single coolie to understand that he should 
treat himself as employed on payment of his 
reristration-fea or be ready for embarkation 
on any particular day or daya”. 

When examined by the Magistrate, thé 
accused farther admitted that, (1) he had 
begun to enrol or register coolies for employ- 
ment in Africa in May 1907; (2) that this en» 
rolment or registration continued up to about 
February 1908 ; (3) that he had no license for 
this business; and (4) that it had been 
brougkt to his notice that men registered 
for Africa had been giving trouble, wanting 
to know when they would be sent to Africa. 

From the accused's own admission, it is 
clear that this particular lineof business was 
started for the first time in May 1907, and 
that the registration of coolies and jamadars 
at certain specified fees was done under his 
authority. These facts he admits and also, 
that the said business went till’ February, 
1508. 


cused controverts the allegations for the pro- 
secution are as follows :— 

(a) In the first place, the accused denies 
that heinvited or did anything to 
indace any one to come forward to 
register or enrol himself as a coolie 

‘or ajamadar for service in Africa, 


7. ki 


l may, however, > 


The points, however, upon which the ac- 
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According to him the public lad 
heard of his securing employment for 
skilled labour in that country, 'and 
that in consequence many men came 
forward to get their names regis- 
tered for employment as coolies and 
jamadars in Africa when the oppor- 

‘ tunity offered. 

‘This contention is, I regrat to say, not 
borne out by the evidence onthe record and 
to this evidence I shall have presently to 
refer. Bat before doing so, I confess, that I am 
rather surprised to find this plea raised at all. 
It seems to me very curious that in May, 
1907, the public should suddenly and with. 
out any inducement offered by the accused, 
jump to the conclusion that there was an 
urgent demand for unskilled labour in Africa 
and that the Appointment Procuring Agency 
(which had been doing business since 1903) 
was the authority to which they should apply 
for service out there. There can be no doubt 
that between May and July 1907, a vast 
number of coolies and jamadars had them- 
selves registered in the accused’s books as 
-persons anxious to get work in Africa and 
the obvious question that arises is, have this 
crowd come suddenly to apply to the accused 
for enrolment P Why did they not come for- 
ward in their thousands prior to May, 1907 ? 
Surely, the one and only answer is that the 
accused started this line of business in May 
1907, for the first time and that he and his 
agents, acting under his instructions and with 
his full knowledge, did everything in their 
power to induce these hopeless people to seek 
enrolment with a view to employment at a 
near date in Africa. A priori, this would 
‘seem to be the explanation for this sudden 
rush on the part of the public to get them- 
selves enrolled, and the evidence on the 
record is, I think, conclusive upon the point. 

a # m * 

(b) . In the next place, the accused asserts ` 
that he made no promiseor guarantee 
of immediate employment to the 
coolies and jamadars who were 
registered and that he gave no 
authority to his agents or servents 
to make any suh guarantees or 
promises. He adds thatin point of 
fact no candidates of this class were 
eyer enrolled in his presence. 

Here again the fasts and the ewdence are 
overwhelmingly against the accused, To 


— . fact. 
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‘take the last point first. A number of wit- 
nesses for the prosecution have sworn that 


' accused was himself present when they were ` 


enrolled, but I need not refer in detail to 
their evidence, as witnesses for the defence 
testify to a similar effect. For example, 
Mohammad Taffail Zad (D. No. W. 3) states 


that “whenever coolies came to me, I sent: 


them to the accused”, and Ali Mohommed (D. 
W. No. 4) deposes that whenever coolies 
came, the accused saw them in person. 

Then we have 8 mass of evidanes to the 
effact that the persons enrolled as coolies3 or 
a3 jamidars were led to understand that they 
had baen engaged or the spot and that their 
service was to commence from the date of 


their enrolment. 
* * + ' 4 4 


* 44 "it # 


Mr. Gray has argued that the accused can- 
not, in any case, upon the facts, be held to 
have committed an offence under section 415 
of the Indian Penal Code, inasmuch as all that 
he did was to promrse something in the future 
and made no reprasentation of an existing 
I agree that if the accused had reason- 
able grounds for believing that he could find 
- employment, within reasonable time, for the 
men that he had enrolled as coolies or jama- 


dara for service in Africa, he would not be’ 


' guilty of cheating such persons by enrolling 
them at any time while such reasonable belief 
existed in his mind. I shall presently have 
to deal with this question and I shall have to 
consider whether at any time between May 
1907, and Febrnary 1908, the accused had 
reason to believethat he could get employ- 
ment, within a reasonable time, for the persons 


oes Se he enrolled for service as coolies and . 


jamadars in Africa. But I may here at once 
dispose of the legal argument addressed to me 
by Mr. Grey. “Per se a promise to dé some- 
thing in the future may not amount to a false 
_pretence or to cheating, but, it may at the same 
time, in certain cases, involve a false pretence 
that the promisor has the power to do that 
thing, for which false pretence the promisor 
may be indictable.” [Archbold’s Crimizal 
Law, page 600; E Rea v. Bancroft (17).; The 
question then that remains for me to decide is 
whether the accused, at the time when he 
_ was enrolling coolies and jamadars for service 
in Africa and leading them to suppose that 


their employment would commence at an 
(17) 26 T. L. R. 10. i 
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early date, had reason to believe that he would 
be ina position to fulfil his promises to them P 

Here again the facts are very much against 
the accused, for even if we in charity ASSUME. 
that he had some sort of idea in May 1907, 
that coolies and jamadars were urgently need- 
ed in Africa, we cannot well believe in the 
bona fides of his belief at subsequent stages 
when he found that the pérsons enrolled were 
giving great trouble to himself and his agent 
because weeks had elapsed since they paid 
their fees and had yet not been despatched 
to Africa. In Jaly 1907, at all events he 
was well aware that the candidates whom he 
had had enrolled were angry because they 
had not up to that time been sent off to Africa 


and yet in spite of this fact, he proceeded 


severely with this business and enrolled hun- 
dreds of others, including the complainant, 
Gulam Mohammad. Prima facte the case 
against accused looks very black and there 


‘is a heavy burden on him to show that, des- 


pite all the above facts, he had good reason 
to believe that he could in due time find 
employment for the men -whom he and his 
agents acting under his-authority and in- 
structions, were so eagerly inducing to enrol 
themselves as candidates for this employment. l 

Now what is the evidence in support of 
accused’s bona fides and to what can he point 
as proof of his plea that he genuinely believ- 
ed that he could secure employment, in reason- 
able time, for those candidatesP As I have 
already pointed ont, the candidates themselves 
were under the impression that their service 
had commenced from the date when they 
actually paid their enrolment fees, and that 
there is considerable evidénce to support the 
prosecution theory that agcused and his 
agents, acting in this matter with his know- 
ledge and authority, did all in their power 
to induce the candidates to believe that such 
was the fact. Bat even so I would be pre- 
pared to stretch a point in accused’s favour if 
I could find on the record anything to show 
that he had. reason for thinking that he could 
within reasonable time carry ont his obliga- 


tions, I regret, however, to say that I can 
find no such justification for the accused’s 
conduct, 

a # * * 


The accused well knew that he was deal- 
ing with people who had no means and 
who consequently were not likely to bring 
their grievances into Oourt, and I have no 


~— 
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hesitation in stamping the fraud practised by 
him on these people as heartless and Canis mp 
ble. 

On the. other hand the accused had np till 
May 1907, lived an honest life and done 
good and êh work. He is a member: of 


. & respectable family and a sentence of im- 


prisonment must necessarily mean mu2h more 


‘than if would to a person of no position., 


Taking everything into cosideration I 
think I shall be doing justice in every sense 
of the term if I reduce the sentences of rig>- 
rous imprisonment awarded by the Magistrate 
by one-half. I accordingly sentence the ac- 
cused, Girdhari Lal, in respect of each of the 


- two charges, to rigorous imprisonment of 


eighteen months, the second sentence to take 
effect upon the expiry of the first. 

I see no reason to interfere with tha sen- 
tence of fine and rigorous imprisonment in 
default of payment. The accused has, no 
doubt, been put to heavy expenses in ccnnec- 
tion with these proceedings, but, on the other 

id, he has madea handsome 
of his swindles. The accused must surrsnder 
to his bail and undergo the sentence now 
awarded to him. 

: i Apreal partly accepted. 
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- .CALCUTT a HIGH COURT. 
ORIGINAL Sipe Civic Appgat No. 4 oF 1310, 
January 24, 1910. 
Present :— Sir Tews Jenkins, KT. 

- Chief Justice, and Mr. Justice Woodrcffe. 
OFFICIAL TRUSTEE or BENGAL— 
OPPO3ITE-PARTY— APPBLLANT 

TT gerewus 
KUMU DINI DASI-—PETITIONER—- 


RESPONDENT. 

Probate and Adminstration Act (7 of 1881), 3- 50— 
Just cause —Jurisdiction—Probatas granted to Qficiat 
Trustee who as not competent to accept inaa kan JA 
Official Trustee's Act(XVIT of 1864), 88. 8, 9. 

The probate of a Will was granted to the CMoial 


Trusiee of Bengal. The widow of the testator made 


an; application for revocation of the probate on the 
ground that as the Oficial Trustee of Bengal was. not 


-authorised by law to accept probate, the grant was 


entirely without jarisdiction: 
Held, that, assuming that the law does not authorise ` 


‘the Official Trustee to accept‘an executorship, it sould 


not be said that. the Judgein granting the probate 
acted without jutladiction go as to bring the matter 
within.the purview of section 50 of the Probate and 
Administration Aoh ‘and that the probate could rot be 
ka a : 
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_ Appeal by the opposite party from an order 


lady of the name of Kumudini Dasi, widow 


of one. Manick Lal Seal, calling upon the, 
Official Trustee of Bengal to show oause: - 
why grant of probate of the Will of Manick 


Lal Seal should not be revoked or cancelled, 
and why letters of administration should not 
be granted to her. 

The facts stated shortly are as follows: 


 ofsMr, Jastice- Fletcher in an application for ' 
_ the revocation of a probate, 
Fletcher, J.—This is :an application by a 


han ad 


Manick Lal Seal died on the 12th- Sep-. 


tember 1907. By his Will, dated the 7th 
June 1907, he desired in the first place that 
the Court of Wards should take charge of his 


estate and carry out the provisions of his 


Will, and ifitdid not do so, and only in that 
case, he desired that the Official Trustee 


of Bengal should do so, and he appointed. 


the Official Trustee of Bengal executor of his 
Will, failing him the Administrator-General. 
of Bengal. 

An application was made to the Court 
after the death of Manick: Lal Seal, which 


' occurred, as I have already said, on the 


12th September 1907, for grant of probate of 
tre Will to the Official Trustee of Bengal. 


The petition to the Court was presented by © 


Mr. Grey, the petitioner being atated to be 


the Official Trustee of Bengal. The verifica- -> 
. tion of the petition shows that the applica- 


tion was presented by Mr. Grey, who was 
then Officiating as Official Trastee whilst Mr. 


- Miller was on leave. 


The matter came on before Mr. Justice 


Chitty in Chambers on the 18th November . 


1907.. Mr. Justice Chitty directed that 


probate should issue to the Official Trustee ` 
of Bengal for the time being as permed in the. 


petition. 

The probate of the Will was " accordingly 
issued to the Official Trustee for the time 
being. The probate annexed to the certifed 
copy of the Will shows in fact that a grant 
was so made. 

The present application is by the widow 
to have the probate revoked on thg, ground 
that the Court had no jurisdiction to make 
‘that grant. Under the Official Trustee’s 
Act (Act XVII of 1864) which regulates, 
if it does not constitute, the office of the 
Official Trustes, the duties of the Official, 
Trustee are limited’ and defined. I cannot 


on reading the sections of the Act, have.any 
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doubt as to what the duties conferred by 
the statute are. 


~- Section 8- provides that the Official 


Trustee may be appointed as an original 


“Trustee of any deed to which he had been 
so appointed with his consent in the words 
‘of that section. Section 10 provides that 
where the property is already subject to a 
trust (not where the property is about to be 
made the subject of a trust), and where 
there is no trustee willing to act or capable 
of acting in the trust thereof, the Official 
Trustee may be appointed in the room_of 
such trustees .or trustee. Those words are 
familiar to any one who has had to do 
with the appointment of new trustees, and 
they occur in every English Trustee Act from 
1850. 

It is obvious to my ‘in’ that section 10 
applies to a case where there is a desire 
to appoint the Official Trustee in the 
place of an original trustee. It matters 


. pot whether the trust arises by deed or 
= Will. x i g 
These, in my opinion, are the only. 


trusts which the Official Trustee is entitled 
_ to accept gua Official Trustee. An attempt 
was made to rely upon the subsequent 
`~ sections of the Act relating to the invest- 
ment of trust funds, and re-transfer of trust 
funds to the original or subsequently ap- 
pointed trustee. Mr. 
these sections show that the Official Trustce 
had power to act as original trustee of a 
, Will, and that being so, be has power to 
accept an executorship.~ To neither of these 
propositions of Mr. .Hill’s am I able to 
assent. In my opinion,.there is nothing in 
the Act to authorise the Official Trnstee to 
be appointed an original trustee of a Will and 
with regard to executorships, not only is 
there nothing to authorise the Official Trustee 
to accept such offices, but the legislature has 
thought fit to constitute @ special officer to 
accept such duties. 

Mr. Justice Chitty considered that as there 
‘ was no provision in the Official Trustee’s 
Act prohibiting him from accepting an 
. executorship Hb was at liberty to do so: 
With the greatest respect for the learned 
Judge, I am wholly unable to agreé with his 
decision on this point. _ - 

The edecision of the learned Judge on 
this point is contrary to a whole string of 


decisions commencing with Ashbury Railway 
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Hill has argued that. 
. the 
-has no jurisdiction, probate 


[1910 . 


Carriage and Iron Oompany v. Riche (1), 
which expressly laid down that where a 
body is created by statute, that body has. 
only the powers given toit by statute and 
cannot exercise any other power, although 
not expressly prohibited from doing 80. 
Under the Official Trustee's Act the Official 
Trustee has power only to accept the trustee- 


. ships authorized by. sections 8 and 10 of the 


Act only. These two sections ..do not 


authorise the Official Trustee to accept an 


executorship. 

The only point that has been at all serious- 
ly argued before me is whether this matter 
having been dealt with by Mr. Justice Chitty, 
the probate is capable of being revoked 
under section 50 of the Probate- and Ad- 


_ ministration Act. 


The decision of. the kamed Judge in 
granting the probate being a judgment in 
rem is binding and can only be revoked for 
what ia defined as “just cause” in section 50° 
of the Probate and Administration Act. 
Unless it ean be shown that there is “just 
cause’’ the grant is binding, however, much ` 
one may disagree with the reasons upon 
which the learned Judge founded his deci- 
sion. 

“Just cause” is ‘defined insection 50 as 
including the case where the proceedings to 
obtain the grant of probate are defective 
in substance, and the first illustration to 
section shows that, where the Court 
can be re- 


voked. It was argued by Mr. Mitter on 


' behalf of the Official Trustee that this applies 


only to the case where the Court has either 
no local or territorial junsdiction. In my - 
opinion, the rection cannot be limited in that 
way. In going throngh the Probate and 
Administration Act, it will be noticed that the 
Act places certain limits on the powers of 
the Court. 

The first of such limits is in aestion 6, 
which provides that probate can be granted 
only to an executor named in the Will. That 
clearly implies that the Court bas no jurisdic- 
tion to grant probate to a person other than 
an executor named in the Will. An executor- 
is defined in section 8 as a person to whori 
the execution of the last Will is committed by 
the testator. i 

The Cotrt must also” pay attention to 


(1) (1875) L. R. 7 H. L, 653; 93 D: T- 451; 24 ‘Wy 
R, 704. KA 
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statutory provisions contained in other Acts,- 


and if the Odicial Trastea quit Oficial Trastea 
accept an executorship, the Court cannot give 
itself jurisdiction _ to` appoint the O/izial 
Trustee qus Official Trastes executor. 

I think, therefore, the learned Judge had 
no jurisdiction to grant the probate now 
sought to be revokd on two grounds: erst, 
that the Official Trustee is not capable of 
“being appointed executor: 
the learned Judge had no jurisdiction in so 
far as he directed the grant to issue to the 
_ Official Trustee for the time being. The Will 
having appointed the Official Trustee to be 


- the executor, I know of no authority for 


making a grant in the terms in which the 
present grant was made, and the grant is 
clearly not to the parson named in the Will 
as executor. 

On both -these grounds I am of opinion that 
the Court had no jurisdiction to make the 
grant to the Official Trustee for the time 
basing. Then it has been argued that the 
widow is bound by acyuiescenca on her part, 
but no consent on her part could give the 
Court jurisdiction to make a grant of probate 
which the Court had n> jarisdiction to make. 
I am, therefore, of opinion that she is not 
estopped . from applying that the probate 
granted should be revoked. There only 
remains the question of costs ‘to be dealt wita, 
I have no jurisdiction sitting here as a Judge 
of a Probate Court to order the costs to come 


and, second, that 
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and that the grant of probate’ issued to the 
Official Trustee of Bəngal for the time baing 
be brought into the Registry of “this Oourt. 
There is no dispute as to the facta, and tha 
only question is whether this is a case where 
the Court, under section 50 of the Probvte 
and Administration Act, ought to revoke tha 
probate that has been granted. This probate 
was granted by Mr. Justice Chitty on the 
18th of November 1907, his order being that 
probate of the Will be granted to the Official 


` Trustee of Bengal: the probate actually grant- 


? 


out of the estate. I, therefore, make no order 


as to costs. 


On .the second part of the application, 
asking that the widow may have granted to 
her letters of adminiStration with a copy of the 
Will annexed, I make no order. 

From the above order the Official Trustee 
of Bengal appealed. 


- Mr. B. O. Metter (with - him Mr. 
for the Appellant. 


`~ Sircar (with him Mr. O. 0. akoi). 
Ti the Respondent, 


J Ne 


Jenkins, C, J.— This is an appeal from tha 
Original, Side ofthis Court in the Testamentary 
and Intestate Jurisdiction, the judgment com: 
plained of being’one passed by, Mr. 
l Fletcher, who directed that ‘the’ grant. or 
probate of the Will of one Manick Lal” Seal, 
deceased, to the Official Trustee be revoked, 


P ugh} ’ 


Justice- 


` the -application was made Mr. 


‘to be revoked : first, 


ed was exprassed to the Official Trustee of ` 
Bengal for the time being. At the time when 
Gray was 
Official Trustee, but he was merely officiating 
temporarily in the place of Mr. Miller the 
permanent incumbent. The ground on which 
Mr. Justice Fletcher has revoked this grant of 
probate was that Mr. Justice Chitty had no 
jurisdiction to grant the probate now sought 
because the Oficial 
Trustee is not capable of being appointed 
executor ; and, secondly, because the learned 
Judge had no jurisdiction, in so fur as he 
directed the grant to issue to the Oficial: 
Trustee for the time being. 

It has not been contended before us that 
Mr. Justice Fletcher's view of the. law is not 
correct, and, speaking for myself, Iam glad 
that he has raised this point. I think, how- 
ever. the appeal must succeed on the ground 
that, although Mr. Justice Chitty’s order 
may have been erroneous on the ground 
stated, it cannot be said that he had no 
jurisdiction to make the order. It has bezome 
a common place thatitis within the jurisdic- 
tion and competency of the Conrt to decide 
wrongly as well as to decide rightly, . so that,. . 
even if it be assumed for the purpose of this ` 
case that Mr. Justice Chitty tookan erroneous 
view of the position of the Official Trustee 
under the Official Trustee's Act, it cannot, 
in my opinion, be said that he made an order 
as to which he had no jurisdiction. Reading 
the judgment of Mr. Justice Chitty, I have 
little doubt that he regarded the Official Trug» 
tee as a corporation sole, represented by the 


-incumbent for the time being. “Ho, théFefore, 


regarded the Official Trustee as a person who 
could be appointed as executor within the 
meaning of the Probate and Administration: 
Act. Further than that, he obviously was of 


- opinion that there was ohna in the Official 


Trustee’s Act.whioh precluded hig becoming’ 


r 
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an executor of aWill. However erroneous that 
decision may bave been—and it is assumed 
for the present purpose that ib is erroneons 
—still it was a decision to which the learned 
Judge was entitled to come. He was the 
Judge at that time exercising the testamentary 
jurisdiction of the Court in its Original fide, 
and the subject-matter then before him was 
‘clearly one with which he wasin every way 
competent to deal. There was, therefore, no 
defect in respect of subject-matter, or parties, 
or the nature of the proceeding, so that I am 
of opinion that the case does not fall within 
rection 50 of the Probate and Administration 


Act. Further, I think this is not a case where | 


it would be convenient to exercise the power 
of revocation and annulment given by section 
50 of the Probate and Administration Act to 
the Court. The estate is one of very consider- 
able value: probate was granted as far back 
as November 1907, and we are told, and itis 

-not disputed, that during the three years 
that. have elapsed since the grant of probate 
many transactions have taken place, so that 
serious questions might possibly arise, not- 
withstanding the saving provision of section 
84 of the Act, were the grant row to be 
cancelled. 


The result then is that, even assuming the 
order of Mr. Justice Chitty to have been 


- erroneous, I still think that the order for 


revocation should be set aside. i 


I notice that Mr. Justice Chitty, in the 


course of his judgment in In the Goods of 


Manick Lal Seal (2), points out that if the 
Official Trustee takes up the executorship, he 
will receive no remuneration for that portion 


of the duties, but only under the Official 


Trustee's Act, for his management as trustee : 
acd it has been stated before us that no 
remuneration is claimed, or will be claimed, 
in respect of the executorship. I must point 
out that it was not competent for the learned 
Judge to express any opinion as to the right 
of the Official Trustee to remuneration—as 
trustee-—-for that was obviously not a matter 
before him. My reason for alluding to that 
remark is to safeguard myself against being 
supposed to have assented to the view that 
this Court, in its testamentary jurisdiction, 
‘can aome to any decision as to the right of 
the Official Trustee to remuneration as a 


(2) 85 O. 156. 


trustee, or even us to his capacity to take up 
the trusteeship. 


The appeal must, therefore, succeed. The 
order of Mr. Justice Fletcher must be set 
aside. The respondent must pay the appel- 


-lant’s costs both in this Court and in the 


Court of first instance without prejudice to 
the right of the latter to have the costs to 
be paid out of the estate. We direct that 
probate be re-issued. f 


Woodroffe, J.—I agree that the order of 
the learned Judge should be set aside. In 
this case the Official Trustee -applied for 
probate as being a person appointed by the 
Will of the testator, and the application was 
made toa Court liaving probate jurisdiction. 
Itis admitted that the Court had jurisdiction 
‘over the subject-matter, that is the grant of 
probate. The question then to be decided 
was whether the Official Trustee was a person 
entitled to apply for such probate. This was 
not a question of jurisdiction, but was one 
of the questions which a Court possessing 
probate jurisdiction had to determine dur- 
ing the course of itsexercise. If Mr. Justice. 
Chitty had not jurisdiction to. decide this 
point, what Court had?. There was no defect, 
therefore, in the proceedings within the 
meaning of section 50 of the Probate and 
Administration Act. Whether the decision 
on the question as to the right of the Official 
Trustee to obtain probate was a right or a 
wrong decision does not concern us, but hav- 
ing been given it was binding on-a Court of 
co-ordinate jurisdiction. Farther, the Court 
has discretion under section 50 of the Probate 
and Administration Act tọ revoke or annul 
the grant of probate. No doubt, there are 
cases where a Court whichis give a discre- 
tion by the statute isbound under the circum- 
stances of the case to exercise that discretion 
in the applicant’s favour; but this is not the 
case here. This is a case where revocation was 
likely to cause the greatest inconvenience, for 
we are informed that the administration 
having gone on for several years has nearly 
come to an end. It would, therefore, be 
disastrous at sucha stage to re-open all that 
had been meanwhlie done under an order 
to which the present respondent was a 
consenting party. Such consent may not 
give jurisdiction: but it is a circumstance 
which may be, and should be, considered 


‘on the question whether the Qourt should 
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exercise its diseretion at the instance of ah 
party and declare that there had beer no 
jurisdiction. 
Appeal allowed. 
m Attorneys for the Appellant: B. N. Basu § .. 
0. 


Attorney for the Resaandeat N. 0. Gupta. 
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OUDH JUDICIAL OOMMISSIONER’S © 

COURT. 

Crvtn Appiications Nos, 18 AND 24 or 1910. 

March 7, 1910. 
Present: —Mr. Chamier, J. C. and 
Mr. Evans, A. J. O. 
RIASAT ALT. anp ) OTHERS ÅPPIIOANTS 


RAJESHAR BALI. g OTHERS— DEFENDANTS 


—Opposits Party. 

Revision of an order refusing to add parties — Failure 
to exercise jurisdiction—“Oase,” meaning of —Crvil 
= Procedure Code (Act V of 1808), s. 115, 0. L, R 10. 
Where the lower Court rejected the applicants” 
_ application to be made a party in the case on the 
ground that plaintiff was not willing to implead them. 
as defendants: Held, that the Court failed to exerccse 
the jurisdiction vested in it under Order I, Rule 10 
of Act V of 1903 inasmuch as it foiled altogether to 
consider whether it was necessary, for the effectral 
and complete adjndication of all the questions în- 
~ volved in the suit, to join them as parties to the gut. 
- , Held, farther, that the petition of the applicants, 
- the proceedings held thereon and the order of the 

Court rejecting the petition amounted to m “case” 
- within the meaning of section 115 of Act V of 1908. 

Rani Surat Kunwar v. Musammat Bindra, 8. O. Nh.. 
302; Sadhu Sah v. Hamid Hussain Khan, 50.0. 91; 
Ghisa v. Sukhdeo Singh, 10 0.0. 8, and. Hivanchal 
Kunwar v. Kanhai Lal, 12 0. 0. 405; 4 Ind. Oas. 878, 
referred to. 


Appeal against the order of the Sub-Judga 
of Bara Bankı, dated 26th J anuary, 1910. 
Mr. Mohammad Wasim, for the Applicante. 
The Hon. Rai Sri Ram Bahadur, Pandit 
Gokaran Nath Misra, for the Opposite Party. | 
Judgmen t. 


Chamier, J, C.——This is an application for 
revision of an order of the Subordinate Judge - 
of Bara Banki rejecting the petition of the 
applicants that they should be made parties 
to a sait brought by the 1espondent Rai 
Rajeshar Bali Talukdar of Dariabaa against 
the respondent Raja Raghuraj Bahadur Singh 
Taluokdar of Haraha. The circumstances 
leading up to the present as are As, 
follows :— 5 
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The Talukdar of Haraha. applied to the 
Revenue Court for partition of the abadi of 
Dariabad which consists of about 2038 brghas - 


` impleading only the Talukdar of Dariabad. 


The latter pleaded that the lands proposed 
to be partitioned were held by the parties in 
bhatya chara tenure, that the lands actually 
held by each co-sharer represented his share - 
and that the shares of the parties did not 
depend upon the amount of cultivated land 
He also pleaded 
that he had acquired proprietary title to the 
land actually held by him by reason of adverse 
possession maintained by him and his prede- 
cessors for more than 12 years. He put 


- forward also other objections which it is not 


now necessary to detail, The Assistant 
Collector issued the usual proclamation under. 
section 110 of the Revenue Act anda number 
of persons including the present applicants. 
came forward and were made parties to the 


' proceedings. He ultimately dismissed the 


objections of the Talukdar of Dariabad who 
then appealed to this Court with the result 
that the decision of the Assistant Collector 


“was sel aside and the case was remanded to 


him to be disposed of according to law, this 
Court being of opinion that the proceedings 
of the Assistent Collector had been irregular 
in many respects. On receipt of the ordér of 
this Court the Assistant Oollector called 
upon that Talukdar of Dariabad to institute a 
anit in the Civil Court for the determination 
of the questions raised by his objections and 
the Talukdar of Dariabd filed his suit on 
September 10th, 1909, impleading as defen- 


dant the Talukdar of Haraha only. The latter 


on December 2nd,.put in 4 written statement 
in which he pleaded that all the co-sharers of 
Dariabad should be made patties. He at the 
same time put in an application praying that 
those persons might be made parties to the 
guit. On the same day the Subordinate Judge ` 
ordered thatthe persons named in the appli- 
‘cation of the Talukdar of Harsha should be 
made defendants. As soonas that order had 


been passed Ooungel for the Talukdar of` ` 


Dariabad stated that he was prepared to make 
them defendants in order to carry owh the 
Court’s order, but that his client maintained. 
that.they were not necessary parties. , There- 
upon the Subordinate Jadge withdrew his 


. order for the addition of parties and said that 


the plaintiff in the suit- would have to “take 


aé eee if a were found that. there 
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“was non-joinder of parties. -On January. 25th, 
1910, the present applicants presented a 


' -petition praying the Court to make them 


parties to the. suit. A similar petition was 
presented on the same date by one Sakhawat 
Ali. The Subordinate Judge rejected both 
- the petitions on the ground that the appli- 
cants could not be made parties inasmuch as 
the plaintiff in the suit was not willing to 
implead them as defendants. Order I, Rule 10 
(2) of the Code of Civil Procedure, 1908, 
- provides that the Court may, at any stage of 
the proceedings either upon or without the 
application of either party ‘and on such terms 
as may appear to the Courtto be just, order 
_ that the name -of any person who ought to 


`. Have .been joind whether as plaintiff or 


defendant or whose presence, before the Court 
may be necessary in order to enable the 
Court effectually and completely to adjudicate 
' upon and settle all the questions involved 
in the suit be added. The following sub-rule 
provides that no person shall be added as 
plaintiff without his consent. The Code does 
not provide,that no person shall.be added as 
defendant without the consent of the plaintiff. 
It appears to me that the Subordinate Judge 
“has failed to exercise the jurisdiction vested 
in him under Order I, Rule 10 of the Code 
. inasmuch as he has failed: altogether to con- 
sider whether it was necessary that the appli- 
cants should be made parties in order that 
all the questions involved in the suit might 


be effectually and completely adjudicated. 


upon. This Court has interfered in somewhat 
_ similar circumstances in several cases of 

which I need only méntion Rani | 
. Kunwar v, Musammat Bindra (1), Sadho 
Sah v. Hamid Husain Khan (2) and Ghtsa 
v: Sukhdeo Stngh.(3). Ibis contended that 


present application should be rejected in 
accordance with the decision of this Court in 


Hevanchal Kunwar v. Kanhai Lal (4). There 
appears to me to be nothing in the decision 
in that case, which prevents this „Court from 
entertaining the present application. It has, 

no doubt, been held by other Courts that the 
word “ ‘case’ i in section 622 of the Code of 
| Civil Proceduffe, 1882, now re-placed by sec- 


tion-115 of the present Code, -means a pro- 


ceeding which has- resulted in a decree , as 


(1) 8. CO. No. 803. 
- (2) O. O. a 
68) 10'0. 0. 8. 
. (4) 12 0, 0, 408; 4 Trid, Cas. 878. : 


e 
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defined- in the Code.’ But that is not the view 
which was taken by this Court in the case 
last referred to. This Court held that the 
word | case” 


whole case and the case must have been 
decided before it or any order made in the 
course of it could be made the subject. of 
revision, The Court pointed out what the 


conclusion of a suit is and heldthatin appeals 


and miscellaneous proceeding the case must 
have reached 8 corresponding stage before it 
can be said to have been-decided. The Court 
also held that independent proceedings arising 
out uf a case may amount to a case within 
the meaning of section 115. It appears to me, 
that the petition of the present applicants 
the -proceedings held thereon and the order of 
the Oourt rejecting the petition, amount to 
a case within the meaning of section 115 
and that this Court may, therefore, interfere 
with the order under that section if it appears 
that the Court below has failed to exercise a 
jurisdiction vested in it by law. 

On the merits it appears to me to be clear 


four pattis belonging to the -Talukdar of 
Haraha, the Talukdar of Dariabad,’ 
‘persons called chaudhrts, and some persons 
called mohkurrirs and the abadi mentioned 


in section 115 of the present . 
Code must ordinarily be taken to mean the’ 


. that we ought to interfere. We have been . 
told that the village of Dariabad consists of 


some 


above which is recorded as belonging to the- 


proprietors of the patie. The Talukdar of 
Dariabad claims, on grounds. which have 
already been stated, tobe the proprietor in 
possession of the greater part of the abadi. 
The Talukdar of Haraha, on the other hand, 
contends that the abad: belongs to the owners 
of all the patits in proportion to their interests 
in the cultivated lands in the village. The 


ed in the name of the chaudris. We are 


_ told that the same position is taken up by 


the owners of the patite called after the 
mohurrirs who, however, are not parties to 
the proceedings in -this Court. It appears, 


therefore, that there is on the one side the - 


same contention is put forward by the appli- _ 
cants who are interested in the paths- record-. 


Talukdar of Dariabad and on the othér the. 


owners of the other three patitis. No- decison 
arrived at between the two Talukdars will be 


_ binding upon the owners of the other pattis. 
suit brought by the - 


The object of the 
Talukdar of Dariabad isto obtain a decision 


“a 


"88 to the way in which the .abads should be 
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` divided between -those who are found t> be 145; 50 L. J. P. 76; 57 L.T. 119; 85 W. R. 703; Pres- l 


interested in it. i . swat ton Banking Company v. William Allsup and Sont, L. 
ed init. It differs only from a-suit for R, (1895) 1 Oh. 141; 64 L. J. Ch. 196; 12 R. 61;71L. . 


, partition in one respect, namely, that them, 703; 48 W. R. 231, In re Suffisld and Watts, E» parte 
Court will not go on to make the partition. Brown, 20 Q. B. D. 693 ;58 L. T. 911; 36 W. R. 534; 6 
“Tt will leave that to the Revenue Oourt. Ib Morrell 83, referred to. f nE A 
is elementary law that all the owners of joint « Appedl against the order of the District 
property should: be-made parties to'a suit Judge, Fyzabad, reversing the order of Mirzs 
_ for partition of that property. and it seams Mohammad Ismail, Sub-Judge, Fyzabad, dated 
_ to me that if all ‘persons interested are not 7th June, 1909, È 
made. parties to the present’ suit there will Babu Sri Ram and Babu Basudev Lal, 
~ be endless litigation. “I have arrived at this: for the Appellant. l 
conclusion with some regret because the two Mr. Wazir Hasan, for the Respondent. 
Talukdars have agreed to refer their dispute Judgment —This is an appeal against 
to arbitration and it may be that the other 2 order of -the officiating’ District Judge of 
persons. who will now be added as parties’. to Fyzabad reversing an orderof the Subordinate 
-the suit will not join inthe arbitration. But. J udge of Fyzabad passed in circumstances 
I .trust that all parties will see the advantage which I am about to describe. The plaintiff ` 
‘of referring thequestions in dispute to arbitra- 1P the suit who is respondent here claimed 
tion ‘and thereby gave themselves from a pre-emption of certain property: which had 
, long and ruinous litigation. It seems to me “been sold by the defendant Zawar Husain to 
that all persons who were parties to the ‘the defendant Ashik Husain. The plaintiff's 
proceedings in the Revenue Court should be case was that he was entitled to pre-empt the - 
made parties to the civil suit. I would allow- Property on payment of Rs. 1,200 and that 
these applications, set aside the orders of the sum of Rs. 4,000 - mentioned in the sale- 
the Subordizate Judge and direct bim to add eed had not been entered in good faith. 
‘as parties to the suit all the persons who After some evidence had been taken, the 
were‘parties to the proceéding -in ~“Revenae Parties arrived at a compromise. Tt was 
Court. I would make no order as to cosis in -®tranged that the plaintiff should have a decree 
these applications because the applicants for pre-emption of half the property in suit 
ought to have applied to be made parties as #04 that the price should be calculated at-so- 
soon as they became aware of the institution Meny times the annual profits and they left it 
of the civil suit. . ae z to the Subordinate Judge to determine the 
Evans, A. J. C.-T concur. f amount of profits. It was also arranged that 
4 Applications allowed. from the price- so; determined the plaintiff 
i i should be entitled to deduct a sum of Rs. 225. 
>. on’ one~-accoont and a sum of Rs. 400 on 
another account. The parties after a good 
deal of haggling ultimately decided for them= 
selves that the annual profits of half’ the 





- = (s2. 0. 18 0. 0. 114.) , 
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COURT. 
i =. property amounted to Rs. 58 and the Subor- 
| ee se Aone Appeal No. 59 dinate Judge then noted that according to the 


arrangement made between the parties ‘the 


February 15, 1910. price of the property to be decreed to the _ 


Present:-Mr, Chamier, J. C. «ye 
ASHIK HUSSATN—Darenpaxr—Avonuiann Panti was Rs, 1,462, He then paneka. 
MAHDI HASAN-— PLAINTIee—RraepoNpENT,- _ Acoofding to the terms qf the compromise 


Csvil Procedure Code (Act V of J908), $3. 162—- claim for possession ofa moiety of 2 annas 2. 
Accidental slip or` omission, meaning of—Amendment mes share in Thok Ashraf is decreed to the 
of judgments, decrees or orders. i laintiff b ight of ti - The-glain- 

The test whether a Court can make an alteration  PlMintili by right or pre-empuoy, | 16 : 
under section 162 of Act V of 1908 is whether the tiff is ordered to pay Rs, 1,462 within four 
order às it stands represents the intention of the months of this date to the defendant Ashik 
Judge at the time he made it. If it does, then a Husain. The parties to bear their respective 


mistake in~. cannot be treated anan accidental slip Beene : ; 
or omission Which may be corrected under the section, costs. If not paid within the time fixed uae 


E. v. E, L R. (1903) P. D. 88; 72 L. J. P, 44;88 L. Buit shall stand dismissed”, 2 |. 
T. 570; Harrison Y. Harrison, U. R, 12 P. D. 180 at p. The Subordinate Judge ought to have 


- 
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directed that the money should be paid into 


` Court; but this point, in the view that- I take 


of this case, is of no importance. On the 
order above set out which was dated Decem- 
ber lst, 1908, a decree was prepared which 
followed SEOS the terms of that order. On 
March 16th, 1909, the plaintiff being, as I 
suppose, in larané of the form of the order 
and-the decree paid into Oourt Rs. 837 that 
is to say Rs. 1,462 less the two sams of 
Rs. 225 and Rs. 400 mentioned above. 
'Thereapon the purchaser Ashik Husain 
| objected that according to the decree he 
should have paid into Court the whole sum-of 
Rs. 1,462. The Subordinate Judge held that 
he could not go behind the decree and con- 
sequently ruled that the suit stood dismissed. 

The plaintiff appealed to the District Court 
and the learned officiating “District Judge 
held that there was a manifest error in the 
decree, that under section 152 of the Code of 
Civil Procedure the error might have been 
corrected by the Court and that he had power 
to make the correction himself. He, therefore, 
allowed the appeal and decreed the se 8 
4 claim. 2 

‘In second appeal it iscontended that ‘the 
District Judge had no jurisdiction to go be- 
hind the decree as prepared. If the judg- 
ment of the Subordinate Judge had allowed 
the plaintiff to deductthe two sums of Rs. 225 
and Rs. 400 from the price of the property as 
calculated by him and the decree had required 
the plaintiff to pay the whole price into Court, 


I should not have hesitated to hold that the. 


_ Subordinate Judge had power, on the defect 
being brought to his notice, to make the 
necessary correction in the decree. But the 
decree follows the judgment and the question 
-is whether the Subordinate Judge had power 
to correct the judgment. If he had power to 
do so then I think he ought to have done so 
because the mistake was entirely his own. 
The plaintiff in the case had a right to 
expect that the Subordinate Judge would 
pass a decres in accordance with the terms 
of the compromise. The only section of the 
Code which can be or has been relied upon by 
the plaintiff-rgspondent is section 152 which 


_ provides that clerica]-or arithmetical mistakes ` 


in judgments, decrees or orders.” or errors 
arising therein from any accidental -slip or 
omission may at any time be corrected by the 


~ ` Court either of its own motion or on the 


application af any - of the parties. This 


tine 


{1910 


section re-produces almost word for word Rule 
11 of Order XXVIII of the Rules of the 
Supreme Court made under the Judicature 
Act and in interpreting the section I cannot 
do better than follow the decisions of the 
English Courts on the Rule. It has been 
held in several cases that the test whether a 
Court can alter the order or not under this 
Rule is whether the order ag it stands repre- 
sents the intention of the Judge’ at the time 
he made it. In E. v. E (1) an order was 
passed on a petition to vary the settlement 
made upon A marriage which had been declared 
null and void requiring the payment of a 
certain annuity. Theorder as drawn up did 
not mention the date from which the pay- 
ments were to run. One of the parties 
appealed against the order and notwith- 
standing that the appeal was pending the 
Court of -firat instance amended the order by 
inserting the date from which the payments 
were to run. The Court had intended in 
acco: dance with the invariable practice to give 


‘the date from which the payments were to run. 


The omission was accidental and it was held 
that it coald be repaired at any time. In the 
case of Harrison v. Harrison (2), thé intention 
was to require the respondent in a matrimo- | 
nial case to secure to the petitioner- a certain 
sum for her life in accordance with the long 
standing practice. The order secured the 
sum to the petitioner not during her life but 
during their lives. It was held that the error 
could be corrected at any time. In the 
Preston Banking Oompany v. William Allsup 
and Sons (3), it was ordered that on the 
applicant paying a certain sum of money into 
Court as security for costs the Registrar 
should appoint a person t conduct a sale. 
The person who was required to pay the 


-money failed to do so, but applied that his 


costs in the proceedings might be costs in 
the action notwithstanding that he had 
made default. It was held by the Court ow 
appeal that although the order was passed 
under a misapprehension yet it could not be 
altered inasmuch as it expressed the intention 
of the Court at the time when the order was 

passed. Lord Halsbury said: “If by. mis- ` 
take or otherwise an order has been drawn up 


which does not express the intention of the 
2 (1908) P. D. 88; 72 L. J. P. 44; 88 L. T. 570. 


2) L, R. 12 P. D. 130 at p. 145; 66 L. J. P. 76; 67 a. 


L. T. 119; 35 W. R. 703. 
(8) L. R. (1895) 1 Ch. D. 14l; 64 L. J. Ch. 196; 12" 
R, 5l; 71 L. T. 708; 48 W R. 281. 
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IMDAD AHMAD v. PATBSHRI | PATAH NARAIN SINGH. ` 
(s. 0. 14 0. W. N. 842; 82 A. 24l; 12 Bom. L. R. 419; , 


Court, theCourt must always have jurisdiction 
to correct it. But thisis an application to the 
Vice-Chancellor to re-hear an order which he 
_ Intended to make, and which, it is said, he 
ought not to have made. Even when an order 
.has been obtained by fraud, it has been held 
that the Court has no jurisdiction to re-hear 
it”. Inve Suffield and Watts, et parte Brown 
(4), where-a Judge in ignorance of a certain 
. important fact directed the Receiver. in an 
action to pay the’ taxed costs of the Solicitor 
ont of certain monies then in the hands of the 
Receiver, the Judge. who made the order 
withdrew it on the facts being brought to his 
notice, but it was held by the Court of appeal 
_thathe had no power to doso. The test in 

all these cases appears to have been. Does the 
` order give effect to the intention ofthe Judge? 
If it does then a mistake in if cannot be 
treated.as an accidental slip or omission which 
may be corrected under the English Rule 
corresponding with section 152 of the Code. of 
“ Civil Procedure. Now in the present case I 
have no doubt that what happened. was this. 
The Subordinate Judge was aware that a 
compromise had been made, but. he did not 
take the trouble to examine the terms of the 
compromise before passing his orders; and.[ 
have no doubt that being in ignorance of the 
‘terms of the compromise he intended to 
require the plaintiff to pay Rs. 1,462 ints 
Court. 
is not a slip or omission- which can be correct 
ed under section 152. It appears to me thas 
the plaintiff is not necessarily without a 
remedy, for if he can establish that he.acted 
-in this matter bona fide he may yet be entitlea 
to present an appel against the decree. 

I allow this appeal, set aside the order of 
the District Judge and restore the order of 
the Subordinate Judge with costs here and in. 
the. lower appellate Court. 
Appeal alowed. 

(4) 20 Q B. D. 693; 58 L. T. O11; 36 W. R. 584 
5 Morrell 83. - 


a 


That being so I must hold - that this 


7 M. L. T. 414; (1910) M. W. N. 118.) 
PRIVY COUNCIL. 

APPEAL FROM ALLAHABAD Hrag Oovart. 
February 15, 1910. 
Present:—Lord Macnaghten, Lord Collins, 

Sir Arthur Wilson and Mr. Ameer Ali,” - 
IMDAD' AHMAD AND oTHERS—DksFENDANTS 
——APPRLLANTS ` 
versus 
Raju PATESHRI PARTAB-NARAIN 
SINGH AND ANOTHE&—PLAINTIFFS — 


RESPONDENTS. 

Limitation Act (XV of 1877), s. 32—Parties, addition 
of plaintif in appellate Court—Sust for possession by 
co-sharer. 

The principal claim for possession of the property 
in guit, set up by the plaintiff, was that the property 


formed. part of an impartible Raj and that it reverted - 


to the Raj on the death withont issne of the grantee 
to whom it was granted for maintenance. The 
plaintiff claimed in the alternative to be entitled to 
the property by virtue of a deed of assignment, but in 
putting forward ihis claini he must have done so for 
the benefit of his brother as also, of himself. Objec- 
tion as to non-joinder of the plaintiff's brother had 
been taken by some of the defendants in their written 
statement, but this objection was not preased nor was 
ittakenin appeal. On appeal the High Court per- 
mitted the plaintiff to add his brother as a co-plaintiff, 
His brother appeared and admitted the plaintiff's 
claim. Objection was taken under section 22 of the 


Limitation Act, 1877: 
‘Held, that the objection was untenable and the suit 
Was not barred under section 23 of the Limitation Act, 


Appeal by the defendants from the decree 
of the Allahabad High Court, dated March 21, 
1904, decreeing the plaintiff’s suit and revers- 
ing the decree of the District Judga of 
Gorakhpur, dated May 14, 1900. 

The judgment of the High Court on the 
question of the applicability of section 22 of 
the Limitation Act, 1877, was as follows:— 

‘The plaintiff did not in express. terms sue 
on behalf of his brother as .well as himself. 
To do so would have been inconsistent with 
the principal claim which he set up; namely, 


“that the property formed part of an imparti- 


ble Raj. * * He claimed, however; in the 
alternative to be entitled to the’ property 
by virtue of the spurdnama and obviously in 
putting forward this claim he must have done 
so for the benefit of his brother as also of 
himself, for the property in that case dévolved 
upon them as the only sons of Raja Mahesh 
Sitla Bakhsh Singh without being impressed 
with the character of impartibility. Babu 
Bhuneshri Pratab Narain Singh, whea the 
point in question was raised, was not merely 
willing to bə a party to the -procéedings, byt 


1 


< geg 


in the petitions, which he has filed, asks the 
Oourt to decreé the plaintiff’s claim. To de- 
termine the suit against the appellant on 
this tardily raised point.is not a course 
one would be disposed to adopt. If the 
question had been raised at the trial, the 
plaintiff would have, no doubt, obtained the 
consent of his brother to. his mame being 
added in the array of parties to the proceed- 
ings.” Their-Lordships then cited Maynes 


Hindu Law, 6th Edition, p. 371; Radha Pro- ° 


shad Wasti v. Esuf (1), Guravayys ‘Gouda v. 
- Dattatraya Ancn (2) and went on as follows: — 


“This decision appears to us to be consonant ~ 


with justice and we are, prepared tn follow it. 
Weare unabletodiscover any substantial differ- 
ence in the facts of that case and those in the 
case before us. In both, the suit was to eject 
_ trespassers by co-sharers, in the one, one of the 


plaintiffs being described as manager of -the. 


family, in the other, the sole plaintiff being 
described as Raja, that is, head ofthe family. 
In, both cases the members of the family 
who were not represented were placad in the 
array of parties after the expiry of the period 
_of limitation prescribed for the ‘suit. In the 
suit out of which this appeal bas arisen and in 
three other of the suits, objection was raised 
by the ~defendants, but was not pressed. It 
-was this Court which pointed out the defect 
inthe matter of parties. If the Raj is im- 
partible and if the . property comprised in the 
spurdnama was impressed with the character 
of impartibility, the plaintiff alone would be 
entitled toit. We, therefore, hold that the 
objections thus tardily presented to the 
`- -joinder of the plaintiff's brother as a party to 
the suits and appeals are untenable and that 
the statute of limitation furnishes no bar bə 
-the suits.” In the result the High Court 
passed a decree, and at the request of Bhune- 
shri Pratab Narain Singh‘a decree was 
passed in favour of the plaintiff alone. 
‘The, defendants appealed to His Man esiy a in 
Council. 

Mr. A. Cohen, K. O. oe ee 
-Dube,for the Appellants. 

Mr, De Gruyther, K. O., Messrs. Cowell and 
- ‘Nehru. for thé Beapondenta: 

Judgment. 

Lord ‘Collins.— The question on this appeal i 18 
whether the plaintiff, who is the Raja of 
‘Bastiy is entitled. to recover possession of a 

(1) 7 O. 414,9 C. L. R. 78. 2 
(2) 23 B. 11; 5 Bom. L. BR. 618. 4 
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number of villages or parts of villages situate 
in the district of Basti. Seven connected suits - 
brought by the sama plaintiff wera tried at 
the same time, and were all dismissed by the ~ 
Jadge of firat instance. On appeal to the 
High Court of Judicature for the North- 
Western Provinces these decisions were in 
all cases bat two reversed and judgment 


- entered for the plaintiff. The defendants 


having obtained the necessary certificate, now 
appeal to this Board in the six cases decided 
against them. At the trial before the District 
Judge the oral evidence seems to have been 
taken on commission, and consequently the 
Judge of first instance had no advantage over 
the High Court in hearing and seeing the 


witnesses, and this Board mast deal with the > 


appeal under the like conditions. - 


The case for tbe plaintif was rested on. 
two grounds—first, that the property- in 
question was part of the Raj of Basti, which 


it was alleged was an impartible Raj, descend- |» 
ing to the eldest son according .to the rules 


of strict primogeniture ; and it was farther 
alleged that on the death of the Raja and 
the succession of his son to the Raj, a pof- 


tion of the property was given to the brothers. 


of the ruling Raja, who are called Babus as 
hak babuat or maintenance, and on failure of 
male issue of such brothers the property sgo 
given reverts to the Iaj after the death of 
the Babus and their widow, if any. Under 
this custom, the plaintiff alleges that the 
property in dispute reverted to the .faj on 


the death, in-the year 1887, of the surviving , 


widow of Babu Chet Singh, who was nephew. 
‘of a former Raja—Raja Birthipal Singh. The 
plaintiff also claimed to be entitled to the 


properties by virtue of a deed of assignment ` 


(sapurdnama) executed on 21st March 1848, by 
Babu Chet Singh, iù favour of the then rul- 


m 


ing Raja Indar Dawan Singh, and he Telied- 


also upon & warasainama or Will executed by 


_Delahin Rup Kunwari, the surviving widow 


of Chet Singh, onthe 6th January 1858, 


in 


favour of his father, the late Raja Mahesh : 


Sitla Bakhsh Singh. 


The trial Judge Held that the anatom of 


the Raj set up by the plaintiff was not proved. 


.He also. held that it was nob: proved that 


either the spurdnama or the warasatnama 


` was duly executed. The High Court, without 


formally differing from his finding as to the 
custom, considered it unnecessary to decide 


L= me 
e 
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the’ point, sinca.it was common ground that 
the spurdnama, if a genuine document, was 
* decisive of the case. The property in dispute 


had, undoubtedly, been acquired by Chet 


Singh in his life-time. He was said and, as 
the High Court held, -proved to have sold 
some of.it.to his wife, Rup Kunwari. — 


The warasatnama was, therefore, important 
not only as throwing confirmatory. light ‘on 
the spurdnama, but as embracing the property 
said to have been thus disposed of by Chet 
Singh, so that the whole of the property in 
question, if both documents were genuine, | 
passed quacunque via to the plaintiff. The 
High Court, after a very minute and elaborate 
examination of. both the documents them- 
elves, which they seem to haye scrutinised 
much more closely than did the Court below,’ 
as well as the evidence in support of them, 
arrived at a clear conclusion that they were 
genuine’ documents and decisive of the case. 
' They, therefore, reversed the decision of the 
_Court below in six cases. 


Their Lordships agree with the conclusions 
-and reasoning of the High Court, and will 


. humbly advise His Majesty that these appeals — 


- be dismissed with costs. 
| Appeal dismissed. 


F Solicitors: Messrs.. Barrow, 
. Nevill, for the Appellants. 


Rogers and 


” Solicitors : Messrs. Ranken, Ford, Ford and 


Chester, for the Respondents. 


AT 


(a. c. 61 P. W. R. 1910.) 
PUNJAB OHIEF COURT. 
Oivo, Revision No. 348 òr 1909. 
Maroh 21, 1910. 
Present: —Mr, J ustice Rattigan. ~ 
BHAGWAN DASS—DEFENDANT— 
PETITIONER 
versus i N 
BHAGAT RAM AND OTARRS— PLAINTIFFS — 


RESPONDENTS. 
Civil Procedure Oode(Act XIV of 1882), as. 836, sa A 


.~—Burety--Judgmeni-debtor failing to apply for “insol- 


vency—Non-appearance—Discharge ‘of surety. 
On 10th July, . 1008, the- ` jadgment-debfor applied . 
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under séction 336, Oivil Procedure Oode. The surety 
agreed that ifthe judgment-debtor did not either 
apply within one month to be declared an insolvent or, ` 
“appear in Court on the due date, he would be lixble 
„to the decree-holder. Before the due date fixed for 
judgment- -debtor's appearance in Court, he applied 
under section 887A instead of applying for insol-- 
venoy..T'he Court heard the application’ when the 
jadgment-debtor was present in Oourt and postponed 
ita farther consideration to a date aubsequent to the 
date originally fixed for the judgment-debtor’s 
appearance; but on this date the judgment-debtor 
remained absent. ‘The Executing Court at first dis- 
charged the surety but on review it made him Hable: 

Held,- that the surety was absolved from his * 
liability as from the proceedings of the Court it 
appeared that the original date fixed for the judg- 
ment-debtor’s-appearance was no longer to be regard- 
edas the date fixed for his appearance and -no 
proceedings took place on that date and consequently - 
the Executing Court had no power to review its order 
releasing the surety from the obligation undertaken 
by him. - 

Petition for revision of the order of the 
_Judge, Small Cause Court, Lahore, dated the 
"18th J anuary, 1909, ordering the issue of a 
warrant for attachment of the property of the 


surety (petitioner). 


Maulvi Ahmad Din, for the Petitioner. - 
- ‘ala Bhagwan Das, for the Respondents. 

Order.—In my opinion there was 
absolutely no ground to,justify the Judge of 
the Small Oause Court in reviewing the 


- order which he had. passed on the 15th 


December, 1908, under the terms of the bond 
executed on the ‘10th July, 1908. The surety 
had agreed that he would be held responsible ` 
if the judgment-aebtor did not either apply 
within one month to be declared an insolvent 
or appear in ‘Court on the due date. It seems 
that the judgment-debtor instead of applying 
-to be declared an insolvent, on the 14th July, 
.1908, preferred an application to the Small 


- Cause Court under section 337A of the Oivil . | 


‘Procedure Code, to the effect that he was a, 
pauper, Thereupon the Small Cause -Court 
seems to have decided to hearthis application 
along with the execution. proceedings, though 
the date for consideration of the latter had 
been fixed for the llth August, 1908. The 
Court accordingly fixed the 3lst July, for 


_- the hearing of the judgment-debtor’s appli- | 
cation and also for orders ‘in the execution 


proceedings. On the 31st Jely the #udgment- 
debtor putin an appearance, but it was found 
that the decree-holder had not been served | 
with notice and the next date of hearing was 
fixed for the 6th Ootober, 1908. On:fhe latter 
date, the Beene a applied to the i: 


9b4, 
ALI GAUHAR Y. MAHANDA, 


to take action under section 836 of the Civil 
Procedure Code of 1882, and on the 15th 
December, 1908, the Court held that as the 


judgment-debtor was present, no proceedings 


-could be taken against the surety. He, how- 


ever, "called upon the jadgment-debtor to. 


-furnish “security” for “‘attendance” there- 
after, or in default to remain in custody. The 
.Judgment-debtor furnished such-fresh security 
and was, thereupon, released from custody. 
With the judgment-debtor’s aspect of the 
case, I am not now concerned and it is, there- 
fore, not necessary for me to express any 
opinion whether so far as he was concerned, 
this order was right or not. The surety was 
released from the obligation undertaken by 
‘him, but upon an application made by the 
`- decrve-holder, the Judge of the Small Cause 
Court reviewed his order, and, əx the 18th 
January, 1909, held that as the judgment- 
. debtor had not appeared on the llth August, 
"1508, (the date originally fixed for his atten- 
, dance) and had not within one month from 
the 10th July, 1908, applied to be made an 
insolvent, the surety was, under the terms of 
his bond liable to pay the sum for which he 
“had made himself liable. 

“1 confess, I am quite at a loss to follow the 
_'peasoning of the lower Court. It is true that 
‘the llth August, 1908, had originally been 
fixed as the date on which the judgment- 
‘debtor should (in-default of his applying to 


‘be made an insolvent), appear in Court. But. 
‘applied under . 


‘when the judgment-debtor 
section 337A of the. late Civil Procedure 
Code, the Court decided to hear that appli- 
“cation and therewith to consider the pro- 
. ceedings in execution and fixed the 3lst July 
for that purpose. This obviously meant that 
the llth of August, was not to be regarded 
‘thereafter as the date for the appearance of 
the judgment-debtor, and in point of fact no 
proceedings whatever took place on the 11th 
August. When it was found that the decree- 
holder had no notice of the hearing fixed 
for the 31st July, the hearing was adjourned 
to the 6th October, and on the latter occasion 
-the judgment- debtor duly appeared. In the 
' circumstances I fail entirely ‘to see how it 
can be ged timt the judgment-debtor did 
not comply with the orders of the Court. He 
“has, on every occasion on which the Court 
` has heard the case, put in an appearance and 
“if he dil notappear on the llth August, 
, (the date originally fixed for his -attendance), 
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his absence was obviously due to the fact that ` 


the Court had itself changed the date and 
postponed. it to the 6th October. Upon the 
facts, therefore, itis clear that there is no 
caseagainst the surety. But, as matters stand, 
the -order passed by the lower Court 
on review, amounts to this, that on -the 
one hand the judgment-debtor has given 
fresh security for his attendance, and, on the 


other hand, the original surety is called upon 


to pay up the amouut due, and a warrant of 
attachment of hia property has issued. To 
my mind this cumulative remedy is entirely 
opposed to the spirit of section 386 of the 
late Code, which expressly provides that 
either the security may, inthe event specified, 


be realized or the judgment-debtor may be 
As I have. 


imprisoned in execution of decree. 
remarked, I hare at present no concern with 


‘the legality or otherwise of the Court’s 


order so far as it concerns the judgment- 
debtor, but I have no hesitation in holding 
that the order of the 18th Jannary, 1909, is 
legal, as far as the surety is concerned. 


$ 


1 accordingly accept this application with. 


costs and set aside the said order. 
Application accepted, 





(s. 0. 64 P. W. B. 1910.) ` 
PUNJAB OHIEF COURT. 
Secorp Civin APPEAL No, 72 cr 1909. 
March 25, 1910. 
Present:—Sir Arthur. Reid; Kt, Chief Judge, 
and Mr. Justice Chevis. 
ALI GAUHAR AND OTHERS— DEFENDANTS— 
APPELLANTS 
versus ° 
MAHANDA AND otures—PLarntivrs— 
RESPONDENTS. 

itoni tenaire Sale by limited ` owner—No 
necessity for 1/6th of consideration—OCollusive suit by 
son—Bale not set aaide— Vendas not to see to application 
of money. ` 

A sale should not be converted intoa mortgage 
merely because one-sixth of the consideration was not 
for necessity or was wholly fictitious. 

‘Wadhawa Mal v. Wadhawa, 8 P. E. 1908; 38 P, W, 
R. 1908, 144 P. L. R. 1906, followed. 

A vendee is not bound to see to the application of 
the money to ita ostensible purpose. 

Farther appeal from the decree of Khan 
Bahadur, Khan Abdul Ghafur Khan, Khan 


dated the 4th December, 1908, reversing 
:Distriet 


-of Zaida, Divisional Judge, Sialkot Division, . 
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Judge, Sialkot, dated the 27th January, 1908, 
dismissing the claim. 

Chaudbri Shahab-ud-Din, for the Appel- 
lants. ` 

Khawaja Kamal-ud-Din, for the Respon- 
ents. 

Judgment.—tThe sole question for 
decision in whether the sale in suit should be 
set aside on the ground that part of the pur- 
‘chase-money did not pass for necessity. 

The Court of first instance found that 
out of Rs. 1,200 consideration expressed in 
the deed, all except two items of Rs. 20, 
specified as having been taken for sinking 
a new well, and of Rs. 189-12 specified as 
having beén taken at home, was for neces- 
sity and dismissed the suit on the ground 
that the sums disallowed were a small part 
of the total and there was no reason’ to 
suppose, after considering the list of sales 
compiled by the Kanungo, that the sum 
which passed did not represent the value of 
the land sold. The lower appellate Court 
disallowed another sum of Rs. 90 specified 
as the price of 3 manis of wheat, and gave the 
plaintiffs-appellants before him a declaration 
that their right in the land in dispute 
should not be affected by the alienation to 
the extent of more than Rs. 909-4, The 
defendants have appealed on the ground that 
the whole consideration passed, though the 
item of Rs. 99 was alone specially mentioned 
in the memorandum of appeal. 

The sale was by Sahibzada to Ali Gauhar 
and Khair Din, on the 10th August, 1897, 
and the four sons ol the vendor filed 
suits, two of them on the 10th October, 
1906, and two onthe 24th January 1908, 
for declarations that the sale did not affect 
their reversionary interests in the property 
sold. 

Various points taken at different stages of 


the suit, have been abandoned, and the ques- ` 


tion already specified above has to be decided. 
Tho vendorand vendees are Jats. At the 
date of the sale, Sahibzada had four sons to 
:. support and owned 386 kanals 2 marlas of land 
of which 118 kanals 13 marlas were under 
-~ cultivation and the rest was culturable waste. 
~- At the date of sale, there was no canal irri- 
gation, and no immediate prospect of any in 
the neighbourhood, though it has since been 
arranged for. The land sold is 118 kanals 18 
marlas and in July, 1904, after arrangements 


-for canal irrigation had been. made, 63 ` 
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kanals 3 marlas cf the land in suit was valued 
at Rs. 725. The compromise which resulted 
in that valuation was attacked in the present 
suit but has not been relied on by the 
purchasers, and is only cited, with reference 
to the valuable evidence that Rs. 1,000 or 
Rs. 1,200 would have been an ample price at 
the date of sale for the land sold. It has not 
been contended for the plaintiffs-respondents 
that the consideration allowed by the lower 
appellate Conrt did not pass, and we are 
concerned with the three items disallowed 
only. The record contains ample evidence 
that there was at the date of sale one well 
on the land. In July, 1907, the patwari 
deposed that a new well had been com- 
menced in the previous year, but was not 
complete. Rs. 20 is not a large sum and itis 
by no means improbable that the sum was 
borrowed in 1897 with the intention, or under 
the pretext, of sinking a well and we see no 
reason for disallowing this item. The. 
vendees were not bound to see to its applica- 
tion to its ostensible purpose. 

A sum of Rs. 27-8 due on a bond, in 
favour of the vedees, of January 17th, 1897, 
has been allowed by both Courts. The con- 
sideration was 12 manis of wheat and the © 


. lower appellate Court has drawn the dis- 


tinction between this item andthe Rs. 90 
that a bond had been secured for the former 
and not for the latter. As the former 
transaction was effected about 64 months 
before the sale-deed was written, and the 
latter was 2 or 3 days only previous to the 
sale, the distinction has not, inour opinion, 
any force, aud the further objection that Moti 
Shah did.not prove the transaction of the 
Rs.90 by his accouut book, has no greater force. 
The two witnesses to the transaction were 
Roshan and Nathu. Mot: Shah was called 
to prove the Rs. 47-8 transaction, although 
Roshan and Nathu are not men of any posi- 
tion and their evidence is contradictory as to 
dates, they were examined many years after 
the transaction and we see no reason for 
holding that the item is fictitious. No 
attempt was made at the hearing to satisfy 
us that Sahibzada was immoral ér a debauchee 
or spendthrift, and we see no reason for 
holding that he was not throughout the- 
trausaction doing the best he could for himself 
and his sons, all of whom were minors-e-Asa 
Ram v. Amrik Singh(1), is in point. We see 
(1) 70 P. B. 1894. 
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no reason for holding that the Rs. 9J item 
was not for necessity. Both Courts have 
concurred in disallowing the item of R3.189-12 
but the reasons recorded are not, in our 
Opinion, very convincing. 

As above remarked. Shaibzada hed a 
family to support, he had raised money in 
1895 ona mortgage on which Rs. 796 were 
due at the date of the sale, 4nd it is by no 
means improbable that he was in want of 
ready money, while it is improbable that he 
would have sold without getting a substantial 
sum down to-enable him to tide over thé 
immediate futuro. Piran Ditta v. Moti (2) 
is in point. In any case the sum, though 
= considerable, is less than 1/6 of the sale -con- 
~ sideration, and Wadhawa Mal v. Wadhawa (3) 
Civil Appeal No. 255 of 1903, Dert Chand v: 
Lal Singh and Civil Appeal No. 1189 of 1907, 
Muhammad Bakhsh v. Bhag are Siole 
authority for holding that the sale should not 
be converted into a. mortgage merely because 
1/6 of theconsideration was not for necessity or 
was wholly fictitious. Kesar v. Sundar Singh 
(4), cited for the respondents, is by no means 
on all fours with the case before us, and it is 
unnecessary to consider the corcectnessof the 
ruling. We decree the appeal, restore the 
decree of the Court of first instance and dis- 
miss the suit. Having regard t> the facts 
‘that the suit was, in our opinion, collusive 
and prompted by the increasein the value of 
the land sold, the plaintiffs-respondents will 

bear the appellant's costs, of all Courts. 
This judgment disposed of Ciyil Appeal 
No. 78 of 1909. 


Annee accepted. 
(2) 97 P. R: 1901. 


(8) 8 P. R. 1008;-33 P. W. R. 1908; 144 P. L. R. 
1906. 

(4) 27 P. R. 1900; 83 P. W. R. 1909; 46 P. L. R. 1909; 
1 Ind. Cas. 888. 
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` (s. d. 67 P. W. E. 1910.) 
PUNJAB CHIEF COURT. 
“Secon Civic APPBAL No. 1246 or 1909. 
March 19, 1910. 

Preæ@nt:—Mr. Justice Ohevis. 
KARM BAKSH AND OTHERS— DEFEND\iNTS— 
| ` ÅPPRLLANTS 


NABI BAKSH AND o1neas—P.arntivrs— 
` RESPONDENTS, 
Oustom—Alienation—Succession—Sale by widow— 


- 
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Birbara of Shahabad now in Karnal, formerly in Ambala 
District ~Reversioners can object-—Necessity a question 
of fast —Non-interference with finding of fact in revision 
uudsr e 70 (b)of the Punjab Courts Act XVILL ‘or 1834. 

In mattors of alienation and succession (nts), 
barbers of Shahabad, in the Karnal District,- who 
sometimes own land bat ave not mainly dependent 
on agriculture for thair support, are not governed 
by Muhammadan Law bat by ordinary agricaltaral 
custom; consequently i in the absences of legal necessity, 
a widow ig incompetent to alienate her husband's 
immovable property without the consent of his 
reversioners.’ 

The question of necessity is a pure ‘matter of fact 
and the lower appellate Oourt’s finding thereon 
cannot be interfered with in revision. 


- Further appeal from the decree of H. A. 
Rose, Esquire, Divisional Judge, Ambala 


` Division, dated the 18th February, 1901, 


reversing that of R. F. - Mitter, Esquire, 
Munsif, lst Class, Ambala, dated the 30th 
April, 1903, dismissing the claim. 


Mr. Fazl Hussain, for the Appellants. 

Lala Dawarka Dass, for the Respondents. 

Judgment.—tTke parties except the 
alienees belong to the barber caste. The 
plaintiffs reside at Shahabad, now in the 
Karnal but formerly in the Ambala District, 
Musammat Nasiban resides in Ambala City. 
She is a widow, and having sold the land in 
suit for Rs. 450 to defendants Nos. 2 and 8, 
the plaintiffs sue for a declaration that the 
sale shall not affect their reversionary rights. 

The first Court dismissed the suit holding 


that the parties were bound by Muhammadan 


Law and that the plaintiffs could not contest 
the alienation. The learned Divisonal Judge 
held that the parties were governed by custom 
and that the alienation was not for necessity. 
He, therefore, decreed the claim. 

This petition has been &dmitted as an appeal 
on two points: (1) whether the parties are 
governed by custom or Muhammadan Law, 


and (2) whether the suit should not be: 


dismissed on the ground that the vendees 
satisfied themsélves that the -vendor “had 


“necessity for raising the money and that it 


was no part of the vendee’s duty to see that 
the money was duly applied by the vendor. 


I will dispose ofthe second point first. I 


- .. fail to see how this arises in face of the find- 
ing of the Divisional Judge that the .defen- ` 


dants have failed to prove that any necessity. 


+ 


existed. Thisis a finding on a pure matter -- 


of fact and 1 fail to see any sufficient reason for ` 
Taking it then that there we 
no necessity existing forthe widow to raise 


upsetting ib. 


- 
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money, how can it-possibly be said that’ the 
vendees satisfied th emselves as to the existence 
of such necessity. 

Next as to whether the re are governed 
by custom, it appears from the evidence 
-~ that. Muhammad Baksh got this land in the 
time of the Sikhs in recognition of his service 
as hakim. His son, Illahi Baksh, (see 
geneslogical tree attached to Divisional 
Judge’s judgment), succeeded, and on his 
death his widow gave it to her son-in-law, Pir 
Baksh, son of Sada, on whose death if came 
to his widow Musammat Nasiban, daughter 
- of Illahi Baksh. .The land is in a village 
calléd Tepla. From the evidence it appears 
that some of these barbers do cultivate land 
(ë. g., Maula Baksh witness) but others do 
not. Pir Baksh and’ Mohammad Bakhsh 
practised as hakims. Before me it is alleged 


that plaintiffs themselves own land in Shah-- 


abad; thisis not clear from therecord, but their 
names are to’ be found in the genealogical tree 
_ on the Shahabad revenue records, so presum- 

ably they or some of their family are either 
owners or pccupancy tenants. So it appears 
that these barbers are persons who sometimes 


own land but are not mainly dependent on’ 


agriculture for their support. 
It appears clear that so far-as inheritance 


‘is concerned they do not follow Muhammadan- 
Law, for widows take the whole estate and 


daughters are excluded. There is a casa on 
.. the record of collaterals suing for possession 
of land on the ground that a.widow had re- 
married (Wali, etc., v. Mussammaé Sada, 
decreed by Munsif of Ambala, on 20th 
October, 1902). No instance of an alienation 
- eyer having previously been effected by a 
widow amongst this tribe is forthcoming. 
So, of course, there are no instances of such 


an alienation ever having been contested. - 


There is, of course, the case of Musammat 
, Kariman having gifted the land now in suit 
-to Pir Baksh, her son-in-law, but as the 
learned Divisional Judge says this was a gift 
to a collateral, and the other collaterals may 
have been willing to agree’ to it. But now. 


the land has been sold out of the family. ÀB” 


to the proceedings of 1840 'mentioned in the 
lower Court’s judgments that seems to have 


been & case -between some barbers of Ambala — 


City, decidéd on a ‘compromige. This case 
is of no value in my ‘opinion. The following 


$ salos are quoted :— 


- 
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Un Din v. Janto (1)— Kotli Loharan, a 
small manufacturing town- in the Sialkot 
District, inhabited almost entirely by Lohars, 
who depend. entirely on manufacture and 
never cultivate with their own hands. Khuda 
Bakhsh v. - Amam Din (2)—Kashmeries of 
Panjoreat in the Gujrat District. Muhamma- 


_dan Law held to apply mainly on the fact of 


a long string of uncontested alienations hav- 
ing occurred. - i 

Lachman Das v. Pahla Mal (3)—Brahmans 
of Gopalpur in the Amritsar District, Hindu 
Law held to apply. It was found that dangh- 
ters succeeded and that the x.ule of ‘agnatic 
succession did not obtain. Gohra v. Hari Ram 
(4) —held that it was not proved that aroras 
of the Jhelum District had adopted the custom 
of the Muhammadan agriculturists among _ 
whom they lived. Jawahir” Singh v. Yakub 
Shah (5)—Muhammadan Law upheld mainly 
for the same reasons as in Lachman Das v. 
Pahla Mal (8) already quoted. Parabh Deal 
v. Bakhsh? Ram (6)—here too alienations 
had been numerous and there had not been a 
single sucsessfual objection, so Hindu Law 
was held to apply to, khutms of Jullundur 
City. Rahmat Hussain v. Fahtin-ul- Nissa 
(7)—is a case relating to Bakhari Sayyads of 
Sadhaura in the Ambala District. “Here it 
was held that though widows did not succeed 
according to strict Muhammadan Law, it did 
not follow that they took only a life interest 
similar to that of a Hindu widow bound by 
agricultural custom. 

In the present case, however, the parties 
are nats, converts from Hinduism, living in 
a part uf ‘the country largely “inhabited by - 
Hindu cultivators. It is not a case of their 
adopting the customs of agriculturists of 
another religion so much as of their falling 
into line with the customs of persons follow- 
ing the religion which the parties themselves ` 
originally - professed.. In the case of such 
converts itis frequently found that traces 
of custom betraying their original religion 
linger. This,in my opinion, accounts largely 
for the fact “that the widows are found to 
- (1) 101 P.-R. 1906; 156 P. L. R.3906. œ 

(2) 17 P. B. 1909; 16 P. W. R. 1909, 1 Ind. Oas. 403; 


16 P. L. R. 1908. 
D R. 1908; 121 P. W. B. 1908.. 


4) 115 P. R. 1907. 
5) 5 P. R. 1908; 59 P. L. B. 1908. 
6) 58 PH, 1000, 07 P. W. R. 1000-2 Tnd. Uas, 932 
132 P. L. R. 1909. 
(7) 25 P. B. 1890, 
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succeed to the whole estate and not merely to 
. a share, while the. exclusion of daughters 
further points to the applicability of ordinary 


agricultural custom. ‘There seems to be good 


‘ground for distinguishing the present case 
from the reported cases in which parties have 
been held to be governed by their personal 
law, and I hold that custom applies in the 
. present case, and I uphold the decision of the 
lower appellate Court and dismiss theappeal 


with costs. 
Appeal dismissed. 


=" 


(s. o. 83 M. 177; 14 CO. W. N. 938.) 
PRIVY COUNCIL, 
Appeal EROM MADRAS. 
; ; April 27, 1910. 
-- Present: —Lord Macnaghten, Lord Collins, 
-Sir Arthur Wilson and Mr, Ameer Ali. 
- PARTHASARATHI APPA ROW— 
PrhaIntirf—APPELLANT Z 
A versus 
GCHEVANDRA VENKATA NARASAYYA 


AND OTHERS—DEPENDANTS —RESPONDENT3. 

Rent Recovery Act( Mad. Act VIII of 1865), as. 9, 11 
(in)—Landlord and tsnant-—Tender of pattas on pro- 
duce sharing system—Prevalence of money-rent for 
number of years— Usage —Evidence—Fivity of rent— 
Implied contract to pay rent at fixed rents—Presumption 
Hode of determining proper rate where no contract 
evista, 

The mere fact that rents at.the same fixed rate 
as was stipulated in leases) have been paid and 
received for years after the‘ expiration of the 
term fixed by the leases, is insufficient to raise 
a presumption of the existence of an implied contract 
that the rate-of rent would continue the same in 
perpetuity. A collateral implied agreement relating 
to fixity of rent cannot be held as proved in the 
absence of credible explanation as to why such an 
important arrangement was not reduced to writing 
‘or incorporated in the patias and muchilikas. 

Although it is not open to Oourts to imply, from the 
mere ciroumstance that rent has been paid in money 
for a series of years, an agreement to pay money rent, 
yet the fact that money-rent has prevailed in a parti- 


cular locality for a considerable number of years may’ 


-form an element in the consideration of the question 
- of usage. ' -z 

Whore there is found to be no express or implied 
contract as to the payment of rent, the question 
whethew the pattggtendered by the Zamindar are such 
as he is entitled to impose on his tenants, must be 
decided in accordance with the rales contained in 
ol. (iii) of section 11 of Act VIII of 1865, which deals 
with the mode of determining the rate of rent whe 
no contract exists. - 

Consolidated appeals from decrees (dated 
26th- September 1904 and 19th January 


‘ 1905) of the High Court at Madras in second 
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‘Appeals from certain decrees of the 


(mo, 
|) 


- 


appeals arising out of certain suits under the 
Madras Rent Recovery Act (VIII of 1865), 
section 9, E | 

Messrs. DeGruyther, K. O., and Kenworthy 
Brown, for the Appellant. 

| Judgment. 

Ameer . Ali These are consolidated 
“High. 
Court of Madras made on the 26th of Sep- 
tember 1904 and 19th of January 1905, res- 
pectively. 

The suits, which gave riseto the appeals, 
were, slong with a number of others instituted 
by the appellant zamindar on the 15th of 
August 1900 against his tenants of the 
village of Chevandra, in the Madras Presi- 
dency, under section 9 of the Madras Rent 
Recovery Act (VIII of 1865) to- enforce the 
acceptance of patias tendered by him and 
the execution of muchilikas corresponding 


Mr, 


- thereto. 


Although this litigation has passed through 
several Courts in India, the matter in contro- 
versy lies within a small compass. 


Act VIII of 1865 requires landholders 


| specified in section 3, to which category the 


plaintiff belongs, to enter into written engage- 
ments with their tenants; and no suit orlegal 
proceeding to enforce the terms of a .tenancy 
is sustainable unless patias and muchilikas 
have been exchanged or “unless it is proved 
that the party attempting to enforce the 
contract had tendered such a patia or mucht- 
lika as the other party was bound to accept”; 
(section 7). In case of a refusal to accept a 
patta such as: the landholder is entitled to 
impose, he can proceed under section 9 by a 
summary suit before the Collector to enforce 
its acceptance. P 


Section 11, which lays down the rules to 
be observed in the decision of suits involving 
disputes regarding rates, is important, 

It declares that— ' 

“(7) All contracts for rent, express or 
implied, shall be enforced. 

“G) In Districts.or villages which have - 
been surveyed by the British 
Government previous to Ist Janu- 
ary 1859, and in which a money 
assessment has been fixed on the 
fields, such assessment is to be 
considered the proper rent when no 
contract for rent, express or implied, 
exists, 
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(iz) When no express or implied con- 
tract has been made between the 
landholder and the tenant, and when 
no money assessment has been sgo 
fixed on the fields, the rates of rent 
shall be determined to local usage, 


and when such usage is not clearly- ` 


i ascertainable, then according to the 
l rates established or paid for 
neighbouring lands of similar desg- 
cription and’quality. Provided that 

if either party be dissatisfied with 

the rates so- determined, he may 

claim that the rent be discharged | in 

kind according to ‘the Waram,’ that 

is, according to the established rate 

of the village for dividing the crop 

‘ between the Government or the 
ae landlord and the cultivator.. When 
‘the Warum’ cannot be ascertained, 

such rates shall be decreed as may 

appear just to the Collector after 
ascertaining if any increase in the 

value of the produce or in the 
productive power of the land has 

taken place otherwise than by the 

.. ,agency. or at the expense -of the 

ryot.”’ 

The rest stot the section is not material to 
‘the present cases. 

The pattas tendered by the appellant 
required the tenants respectively to deliver 
to him by way of rent a specific share of 
certain crops grown on what are called “wet” 
or irrigated lands comprised in “their holdings 


r 


and certain money-rent for land on which - 


“dry crops” were raised—his- case being that 
the asara or sharing system was the mamool 
_ or customary made ðf payment in the village 

` of Chevandra, and that the tenants had 


refused to accept the asara pattas for Fasli 


1309 : hence the suits. 

The tenants denied that the asara system 
was in force in their village, and alleged 
sinter alia that money rates had prevailed 
there for a considerable number of years 

“continuously up to date,” and were the 
proper rates ; and that by a specific arrange- 
mént entered into in Fasli 1299 (1889) an 
uniform rate of Rs. 5 per acre had been 
settled in perpetuity for -the lands held by 
them respectively: They also took: exceptions 
to the ‘rules, ‘conditions, and items” in the 
asara pattas as being-improper and illegal.. 
The two ` material issues framed by the 


4 
ri CN g 


i 


‘should execute muchilikas 
` therewith. ~ 


first Court are (3) and (6), which are as 
follows :—' | 

“3. Whether the system of payments of 
rental in money, or whether the system of 
payment of rent in grain is the proper: kist of 
payment P, 

‘6. Whether there was a special contract 


“in Faslt 1299 ‘between the parties as to the 


rates and what were the’ terms of the con- 
tract and whether _ such contract is still 
binding ?” 

At the trial before Deputy Collector it was 
admitted that money-rents at varying rates 
had been in force in the village since Fasl¢ 
1266 (1856), with the exception of two years 
(Faslis 1285 and 1286—1865 and 1876), when- 
rent in kind was paid under circumstances re~ 
garding which the parties are not agreed; that 
in Fasli 1299 an arrangement was come to by 
which the varying money-rates prevailing in, 


-Ohevandra were re-placed by an uniform raté 


of Rs. 5 per acre, and patias -and muchtiskas 
were exchanged on that basis for a term of 
five years, and that the same arrangement 
continued for the next four years; that in 
Faslt'1309 the plaintiff, wishing to revert to 
the asara system, tendered to the -tenants 
asara paitas, which they refused to accept 
on the grounds already stated. : 

On the third issue, vis., “Whether money- 
rent or rent in kind was the proper kist of 
payment,” the Deputy Collector, principally 
on the fact that the veesabadi or cash system 
(as opposed to the asara) had prevailed in the 
vulage, with a short break, over more than 
forty years, held that payment in money was 

the proper form of payment of rent.” ~ 

` On thé question whether the rate of Rs. 5 
was in 1889 fixed in perpetuity, he found, 
for reasons set out in his judgment, “Chat 
there was 2 special contract between the 
parties to pay and receive at the-rate of Rs. 5 
an acre as an: unchanging rent.” Heaccord- 
ingly directed that the pattas tendered by 
the plaintiff should be modified in conformity 
with his finding and that the defendants 
in accordance 


On appeal by the plaintiff, the acting 
District Judge agreed with the first Court 
that “‘money-rents alone were the proper 
mode of payment.” With regard to the ques- 
tion whether the rates settled in 1889 were 


- permanent, he held that the tenants haf not - 


succeeded in establishing their allegation. 


? 


when the uniform rent of Rs. 
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And he added: “The defendants, having 
failed to provethe express contract that Rs. 5 
was agreed upon as the permanent rate, can- 
not be allowed to put forward the plea of an 
implied contract to the same effect. Having 
found that there has been a contract that the 
rent has to be paid in money, but that 


‘there has been none as to how much itis to 


be, I hold that under section 11, clause (éii) 


‘of the Rent Recovery Act, the plaintiff is 


entitled to be paid rent_according to the 
established Warum of the village.” 

In this view, the District Judge remanded 
the cases to the first Court for the purpose 
of finding the proper Warum rates. In his 
judgment on remand the Deputy Collector 
stated that he had. already found on the 
evidence the Warum rates in force in the 
village when the asara last prevailed there; 
but as the asara system ceased many years 
ago, the Warum rates recognised then could 
not be considered the proper Warum rates 


for the present time. 


On the return of the above finding the 
cases came before .another ‘District Judge, 


‘who was of opinion that, as money rent had 


been found to be the proper form of payment, 


rm 


and no attempt had been made before him to 


disturb that finding, the tender of Wartim 


patitas was wrong, and that- the suits should. 


be dismissed on that ground. 

On second appeal by the plaintiff, ‘the 
learned Judges of the High Court appear to 
have dealt with the judgments of the lower 
appellate Court both before and after the 
remand. In the first place, they held that, 

“even ifit be found that the proper rates 
were only money rates,” the tender of a 
Warum patta was no objection to a suit being 
sustained under the Rent Recovery Act. 
Dealing withthe judgment of thefirst District 
Judge, they were of opinion that it was not 
open to the Courts “to imply from the mere 
circumstance that the rent bad been paid in 
money fora series of years,’ but at varying 
rates, an agreement to pay money-rent.” 

On the question ofan implied, contract to 
pay a fixed rent of Rs. 5 per acre, they 
considgred the District Judge’s finding to be 
unwarranted By law, and. they set it- aside 


“ and remanded the cases for a fresh finding, 


with the following observations :— 

“The question for determination was hav- 
ing regard to what transpired in Fasit 1299 
9 -1n. respect 


on 


- [1910 


of the whole of the lands ií in the village was 


‘agreed to instead of the different rates for 


different lands that obtained’ before and having 
regard to the fact that from that time- for 
nine years continuously that rate was paid, 


whether that rate should be taken as implied- 


ly assented to as the rate to be paid in future, 
and this was a question to be determined 


upon the evidence adduced and to which . 


reference is made at length under the issue 
of express contract in the Judge’s judgment. 
There was no quextion of presumption, and 
the circumstance that prior to Fasli 1289 rent 


was paid at finctuating rates and sometimes ` 


in kind and sometimes in money was quite 
immaterial with reference to the determina- 
tion of the said question of implied contract. 
As to the third and last ground stated by the 
Judge ‘again the defendants having failed to 
prove the express contract that Rs. 5 was 
agreed upon as the permanent rate cannot. be 


~ allowed to put forward the plea of an implied 


contract to the same effect’ it is difficult to 
understand why defendants were so precluded. 
These being all the reasons given for holding 
that there was no implied contract, the find- 
ing must be treated as unwarranted by law.” 

The matter on remand came before a third 
District Judge, who found in favour of une 
implied contract. 

On the return of the cases to the High 


Court, the second appeals came on for -final - 
hearing on the 26th September 1904, when . - 


the learned Judges accepted the last finding 
of the lower appellate Court as -meaning 


that the rates settled in 1299 were intended d 


to'be permanent. They accordingly reversed 
the decrees of the Courts blow, and directed 
that the terms of the pattas tendered by the 
plaintiff should be in conformity with the 


terms of-the patias of 1299, subject to certain - 


corrections they had already pointed out in 
their previous judgmeut. 


Other suits, under section 9, brought by- 


the plaintiff in 1902, “have been disposed of - 
‘by the High Court in accordance with -the 


above decision ; and these consolidated appeals 
have been preferred by the plaintiff to His 
Majesty in Council against the several decrees 
of the High Court. 

As the respondents do not appear, the case 
have been heard ex parte, and it has hence 


_been necessary to refer at some length to the 
history of the litigation and the contentions 


of the parties. 


wa 


y 
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Iti is clear that in 1299 different rates of 


‘rent prevailed in the village of Ohevandra; 


some were higher than Rs. 5, others lower: 
in that year an uniform rate of Rs. 5 per 
acre was introduced by mutual agreement 
between the landlord and tenants, and leases 


were exchanged on that basis for. a term of 


five years. The defendants allege that the 


plaintiff at that time expressly agreed the 
5 should be permanent. The. 


rate of Rs. 


. Courts in India have disbelieved tho story 


ofan express agreement to that effect. An 
implied contract, however, has been inferred 
from the fact- that rents at the same. rate 
were paid and received for four years after 
the expiration of the term fixed by the leases 
of 1299. This circumstance is regarded as 


explainable only on the hypothesis of an ~ 
5 should. 


understanding that the rate of Rs. - 
continue for ever, and as rendering probable 
the existence of an implied contract. 

Their Lordships are unable to concur in 
that view or to hold that alongside of the 
express contract - 
exchazged between the parties there was a 
collateral implied agreement relating to 
fixity of rent. The plaintiff denies any under- 


standing of the kind alleged ty the defen- 


dants; their explanation’ as to the reason 
why such an important arrangement was not 
reduced into writing or incorporated in the 
pattas and muchilekas’ of 1299 is that the 
plaintiff told them that perpetual leases would 
require to be stamped; and they, therefore, , 
rested content with his verbal assurance. The 
Courts in India do not appear to have placed. 
reliance on this statement, nor are their 
Lordships prepared,to accept it. 

` However much they regret this protracted 
litigation, they do not find themselves in a 


‘ position to decide the cases.finally. The theory 


of an implied contract on which the High Court 


` has rested its decrees is, in their ‘Lordships’ 
judgment, untenable ; there isthusno decision. 
on the real question between the parties, viz., 


whether the patias of Fasli 1809 are such as 


-. the plaintiff is entitled to impose on tie 


tenants. Section 11 of Act VIII of 1865 lays 


down the rules for deciding disputes as to - 


rates of rent. Clause (#42) deals with the 


mode of determining the. rate , when no con-. 
tract exists. It being found that there is no ` 


express or implied, contract, the question 
must be decided in accordance with the rulas 
contained in. clause (rsi). Aa 


~ 


INDIAN OASES. 


embodied -in, the- leases . 


99L. 


` Their Lordships are disposed to agree wiih 
the High Court in the view that it‘is’ not 
open to. Courts to imply from. the mere’ 
circumstance that the rent has been paid in 
money for a series of years an agreement’ to 
pay money-rent. But they see no reason why 
the fact that money-rent has prevailed in a 
particular locality for a considerable number 
of years may not form an element in. the 
consideration of the question of usage.. 
On the whole their Lordships are of opinion 


“that the jadgments and decrees of the High 


Court should be set aside and the cases sent 
back in order that they may bə remitted to 
the proper Court to determine in accordance 
with the provisions of clause (ti), section 11 
of the Rent Recovery Act, the rates the plain- 
tiff is entitled to receive, and their Lordshi ps 
will humbly advise His Majesty accordingly. | 
‘In the circumstances their Lordships think 
the appellant should bear his costs of these 
appeals ; the costs in the lower Courts will 
be in the discretion of the High Court. . 
Appeals allowed... Oases remanded. 
Solicitor for the Appellant : Mr. D, Grant. 


: (B. c. 20 M. L. J: 393.) 
MADRAS HIGH COURT. 
Second Civi, APPRALS Nos. 411, and 412 

oF 1908. > 
March 7, 1910. 
Present:—Sir Ralph Benson, Judge, and 
~ Mr: Justice Krishnaswami Aiyar. 
| MUTHIA ee tee eer 


APPALA RAJA: re pe E ee 
RESPONDENTS. ` 
Mortgage of undivided share—Partition—Substitution ~ 
a ag of Property Act (IV of 1882) 
8 


A mortgagee of an undivided share in common 
property, or ofore of the joint properties before - 


partition from one of the sharers, -is only entitled. to 


proceed against the substituted ‘property, which falls - 


"to the share of the mortgagor at the partition, unless 


the partition has been unfair or is in fraud. of the 


mortgagee. 
Byjnath Tall v. Ramoodeen Chowdry, 1L A. 108; 


` 21 W. R. 288, Hem Chunder Ghose v. Thakomons Debi; 
“20 O. 588, Amolak Ram v. Chandan Singh, 24 A. 488; 


A. W. N. (1902) 187, Shahebzada ~Mahomede Kasim 
Shah v. RB. Hills; 85 0. 888; 12 O. W. N. 378, Hakim 


‘Lal v. Ram Lal, 6 O.L. J. 48, relied upon.. 


Lakhsman v. Gopal, 23 B. 385, distinguished. 


Second appeals from the decrees of the 
Court of the Subordinate Judge of T utfcorin, 
in A. S. Nos. 401 and 404 of 1906, presented ` 


e 
pen 


2 
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THIAGARAJA V. BATHNASABAPATHE PILLAI 
against the decrees of the Court of the Dis- 


trict Munsif of Srivalliputtur, in O. §. No. 522: 


of 1908. 


Mr. K. Bhashyam Atyangar, for the Appel-. 


lant. 

Mr. P. R. Ganapathi Atyar, for Mr. 8. Sri- 
nivasa Atyar, for the Respondents. f 

Judgment.—tThere “is no ground 
for S. A. No. 411. It relates to the two- 
thirds share belonging tö the plaintiff and 
his father.. It must be dismissed with costs, 
S. A. No. 412 relates to the one-third share 
in the suit properties which was originally 
the share of the Ist defendant. The mort- 
gage by the lst defendant was before the 
partition. At the partition the whole of the 
suit properties fell to the plaintiff's share. 
It is not alleged that the partition was other- 
“wise than fair and equal. It was not in 
fraud of mortgagee. The authorities are 
clear that a mortgagee of an undivided share 
in common property or of one of the joint 
properties before partition from one of the 
sharers is only entitled to proceed against 
the substituted property which ‘falls ‘to the 
share of the mortgagor at the partition unless 
the partition has been unfair or isin fraud of 
the mortgagee. The.principle is well ex- 
- plained in Domat’s Civil Law, S. 1671. In 
Byjnath Lall v. Bamoodeen Ohowdry (1), the 
Privy Council has adopted the same prin- 
ciple though the partition in that 
case was made by the Revenue authorities 
under a Regulation and the partition or but- 
wara proceedings had been started at the 


date of the mortgage and the mortgagee could . 


not be a party to the proceedings under the 
Regulation. 


But the broad principle above reférred to 


has been applied in numerous cases. See 
Hem Ohunder.Qhose v. Thakomont Debi (2); 
Amolak Ram v. Ohandan Singh (8); 
Shahsbzada Mahomed Kasim Shah v. RB. S. 
Hills (4), and Hakim Lal v. Ram Lal (5). 

In the last case Mr. Justice Mookerjee 
has discussed and explained the rule at 
some length. -We do not think that the 
decision in*Lakshman v. Gopal (6), is opposed 
to it. win that case the partition was found 


‘to be in fraud ot the mortgagee It is pointed 
(1) 11. A. 106; 21 W. R. 233. 

3) 20 O. 588. 

3) 24 A. 483; (1902) A. W. N. "187. 
a) DOL T. a 
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out by Mr. Justice Ranade that the mortgagee e 
should have been made a party to the parti- 
tion snib according to the practice in Bombay. 
The partition was, therefore, ordered to be 
re-opened so as to ‘assign to'the mortgagor 
co-sharer the properties which had come 
to the plaintiffs at the partition. That de- 
cision fully recognises the authority of 
the Calcutta cases. We must, therefore, 
hold that the Subordinate Judge was right: in 
decreeing possession to the plaintiff of the 
entire property. 

We must Gm he second appeal with 
costs, 
Appeai dismissed. 





~ (s. c. 20 M. L. J. 421. 
MADRAS HIGH COURT. 
Fiast Civiu Arrean No. 190.0 1905. 

i March 1, 1910. 

Present: —Sir Arnold White, Kr., 
Chief Justice, and Mr. Justico Munro. 
THIAGARAJ A—PLAINtTIpg—APPELLANT 
Tersus 
RATHN ASABAPATHI PILLAI AND OTHERS 


~~D B¥ENDANTS—RESPONDERTS. 

Compromiae—Oonstruction of deed— Joint trusteea— 
Limitation—Right of one of two co-tr ustees _barred— 
Bar of the other’s right. t 

A compromise, whieh was entered into in a suit 
between the two branches of a family, stated that the 
right of trusteeship and management of certain pro- ` 
perties had remained in the family of the plaintiff 
and ofthe lst defendant. It then provided that the 
plaintiff's right would, after his death, be exercised. 
by his heirs, and the first defendant’s right would be 
exercised by him and the second defendant, and, after 
the death of both of them, by their heirs: 

Held, that the effect of the compromise was to: 
constitute the representatives of the two branches of 
the family for the time being joint trustees and to 
give them joint interests as joint owners in the trust 
properties. 

Where one of the two joint trustees has taken no 
stops to protect the trust and his right to’ take steps 
for the recovery of trust property from a person hold- 
ing adveresly has become time-barred, the right of the 
other joint trustee becomes likewise barred, oren 
though the latter brings a suit within three years of 
his attaining the age of majority. 

Jagadindranath Roy v. Hemanta Kumari Debi, 82 C. 
129 (P. C.); 6 Bom. L. R. 765; 1 À. L. J. 588; 8 C. W. 
N. 809 ; 31 LA 203, distinguished. 

Appoal from the decree of the Additional - 


. Subordinate Judge's Court of Tanjore, i in O. 


S. No. 16 of 1904. 

The Advocate-General (Mr. P. 5. Sivuswami 
Atyar) and- Mr. T R. Venkatarama Sastri, 
for the Appellant, 


+ 
+e 
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THIAGARAJA V. RATHNASABAPATHI PILLAI, | 
Mr. P. R. Sundara Atyar, for the Respond- 


ents, 
‘Judgment. . 7 
White, C, J..-In this case I think the 
finding of the Subordinate Judge on the 5th 
issue, that the plaintiff’s claim is barred by 
limitation, i is right. Itis admitted that Oho- 
ckalingam,.who represents one branch of the 


‘ + family, attained his majority more than three 


years before the institution of the suit. The 
other branch of the family‘is represented by 
the plaintiff. It is notadmitted by the -ra- 
spondents that the suit was brought within 8 
years of the attaining of his majority by the 
plaintiff.- For the purpose of the question of 
limitation, I assume that he brought the suit 
within three years of his attaining his 
majority. 

The Advocate-Cteneral, on behalf of ene 
Jant, has contended that the effect of the 
‘compromise’ which was entered into be- 
tween the two branches of the family 
in connection with Original Suit No. 4 of 
1886, was to create a right in severalty 


in the two branches with reference to this 


trusteeship and the -management of the 
properties. I do not think that is the 
effect of ihe compromise. 
that the right of the trusteeship in question 
has remained in the families of the plaintiff 
and of the Ist defendant. Then it goes on to 
provide that the plaintiff’s right shall, after 


his death, be exercised by his heirs, and the - 


lst defendant's right shall be exercised by 
him and by the 2nd defendant, and after the 
death of both of them by their heirs. I think 


_ the effect of the compromise is to constitute 
the representatives of the two branches of the | 
' family for the time being joint trustees and 


-to give them joint interests as joint owners 


family. 


- in the property in question, and I cannot 


accede to the contention of the Advocate- 
General that the effect of providing against 
the right of survivorship as between Chocka- 
lingam and the lst defendant is inconsistent 
with giving joint rights to the representatives 
of the branches of family for the time being. 
When, by virtue of the decree of the District 
Court in O. S. No. 4 of 1886, the familieswere 
dispossessed-as regards the trusteeship, it was 
open to Chockalingam, to take proceedings 


_ for the purpose of protecting the rights of the 
He failed to do this and that being 


so it seems to me it is not now open to the 
plaintiff.to say “it is trae that my co-trustee 


~ 
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‘ ; 
did not think fit to take any action as regards 
establishing the family rights in connection ` 
with his trnusteeship;- 
ing that, and notwithstanding the fact that 
the rights of my co-trustee as against 


third parties have become barred, it is open - 


to me, now that I have attained my majority, 
to take proceedings for the purpose of estab- 
lishing those rights.” Ithink, on the facts 


, of this case, the joint trustee having taken 


no steps to protect the trust and his right to 
take steps being now time-barred, it follows, - 
as a matter of law, that the right of the joint 


. trustee is also “imac barred. With regard 


to the case of Jagadindranath Roy v. Hemanta 


-Kumari Debi (1) which was relied on by 


the appellant, it seems tome that the case 
is clearly distinguishable from the present 


“one, because in that case the question we 


have to decide never arose for consideration. 
In that case there was no question as to joint ~ 
rights and there was no question as to the 
legal effect of a joint owner failing to take 
steps to enforce his right with reference to the 
rights of the other joint, owners.. That 
being my view with regard to the question 


of limitation, I do not think it necessary to — -` 


decide the other question raised in this case, 
viz., the question of res judicata: I think the 
jadgment of the Court below is`right and A 
this appeal should be- dismissed with . costs. 
The appellant must pay Government the. 
Court fees he would have had to pay if he 
had not been allowed to appeal as a pauper. 
Munro, J.—Assuming for the sake of `’ 
argument that thestatements in the plaint 
and in the compromisa, Exhibit A, are true, 
it is clear therefrom that the office belonged - 
to -the family as a whole, though for the 
sake of convenience certain arrange- 
ments were made as to the individuals in 
whom the actual management should reat. 
For more than 12 years before suit, the 
office and the properties which formed’ the 
subject of management wero held adversely 
by the defendant, and during the whole of 
that time, there was an adult male member of 


‘the family who could have taken steps.to . 


protect the alleged rights of the family. In 
these circumstances, I thinke the plaintiff's 
suit is clearly barred and would dismiss, the 
appeal with coats. 
Appeal dismssed. 
(1) 82 0. 129 (P. O0); 6 Bom. L. R. 705; leh. L. Í 
i o a 1. A. 208, 


but notwithstand- - 


+ 
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INDAR PARSHAD V. PATEH OHAND. 


(s. 0. 13 O. ©. 119.) . r 
 OUDH JUDICIAL COMMISSIONER’S 
COURT. ; 
_ Execution Fiest Ovu APPHAL No. 99 
| or 1909. 
March 8, 1910.. 
_ Present: —Mr. Ghamier, J. O., and 
Mr. Evans, A. J. O. 
INDAR PARSHAD AND ANOTHER— ` 
; DEOBER-HOLDRES 
- versus 
FATRH OHAND AND OTHERS—J UDGMENT- 


DEBTORS. 

“Execution of decree—-Transfer of a decree passed be 
Civil Court for execution to a Rent Court—Oivil Pro. 
cedure Code (Act V of 1908), sa. 88, 89 and Order XXI. 
- ‘here is nothing in the la of sections 38 and 
- 89 or of the Rules in Order XXI, Act V of 1908, which 
- indicates an intention on the part of the Legislature 
that a Oourt should not transfer.a decree for execution 
except to another Court of the same kind as itself. 


A decree passed by the Civil Court can, therefore, 


be transferred for execution to a Rent Court and 
vice versa. 
Nilmoni Singh Deo v. Taranath Mukerjee, 9° O, 


. 205; 120. L. R. 361; 9 I. A. 174, followed. 


Raghubar Dayal v. Banke Lal, 22 A. 182, not 
a) ahha 

Ram Lochan Singh v. Beni Prasad Kumri, 36 O, 
959, 13 C. W.N. 791; 9 0O. L, J. 126; 1 Ind. Cas. 933, 


referred to. 


Appeal against the order of Pandit Sitla. 


Prasad Bajpai, Sub-Judge of Lucknow, dated 
23rd September, 1909. 
“Mr. Shahid Husain, for the Appellant. 
Judgment. 


Chamier, J. C—This appeal ‘arises ont of an ` 


application made by the appellant to the Sub- 
ordinate Judge of Lucknow for the transfer 
of a decree passed by him to the Court of the 
Deputy Commissioner of Lucknow for exeon- 
tion, the object of the appellant being-to 
, obtain a share of the proceeds of certain 
property of the judgment-debtor realiséd in 
execution of a decree by the Deputy Com- 
missioner. The Subordinate Judge rejected 
_ the application on the authority of the de- 
cision of the Allahabid High Court in Rag- 
hubar Dayaly. Banke Lal (1). The question 
, before the Allahabad High Court was not 
whether the decree of a Civil Court could be 
tranaferred, for execution to, a Revenue Court 
_or vice versa, but whether section 285 of the 

Civil Procedure @ode, 1882, applied to the 
case of property attached both by-a Civil Court 


- and by a Revenue Oourt. It was held that 


section 285 did not apply to such a case. But 


jn the sourse of their peers both the 
(1) 23 A. 182, 


~~, 
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learned Judges refer to section 223 of the Code 


“and say that they know of no case.of a decree 


of a Civil Court having been transferred to, a 
Revenue Court for execution or of a decree of 
a Revenue Court having been transferred to a 


‘Civil Court. They were both evidently of 


opinion that although the word “decree” in 
sections 223 and 285 of the Code of 1882 
included the decree of a Revenue Court yet 


those sections should not be applied indis-* T 
* and ” 
Revenue Courts; and that it was not con- 


criminately as between .Civil Courts 


templated by the Legislature that a Civil 


Court should execute the decree of a Revenue. 
Court or vice versa. The attention of thelearn- _ 
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ed Judges does not seem ‘to have been direct- `- 


ed to the decision of their Lordships of the 
Privy Council in Nelmont Singh Deo v. Tara 


Nath Mukerjee (2), that a decree for rent. 


- passed by the Collector under section 23 of 


the Bengal Rent Act, X of 1859, could be. 
transferred to a Civil Court under the sections 


of the Civil Procedure Code of 1859 relating 
to the execution of.a decree out of the juris- 
diction of the Court by which it was passed. 
It is, therefore, necessary to see whether the 


decision of the Privy Council is applicable to | 


the present Code. Sections 38 and 39 re-place 
almost word for word section 223 of the 
Codes of Civil Procedure 1877 and 1882. The 
corresponding provisions in Act VIII of 1859 
will, be found in sections 284, 285 and 286 of 


that Act. The provisions of these sections sọ . 


far as they are material for our present pur- 
pose are as follows :— 
“284. A decree’of any Civil Court within | 


- any part of the British territories in- India... 


af ib cannot be exeouted 
ihin. ika jurisdiction of the Court whose 
duty it is to execute the-same, may be execul- 


~ gd within the jurisdiction of any other such 


Court in the manner following. 

“285. The plaintiff in such .case may apply 
to the Court -whose duty it is to execute the 
decree to transmit a copy thereof...... rere re 


KA AN and a copy of any order for execution | 


_of stich decree that may have been passed to” 
the Court by which the applicant may wish 


the decree to be executed. 


“286. The Court unless there be any suffi- 


cient reason to the contrary, shall- cause such 
copies to be preparedandthe same............... 


bo Reena shall be transmitted to the Court, 


indicated by the applicant if that Conrt he 
(2) 9 0, is KA iL. R. 861; OL A. 174, 
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~ within the same district. otherwise- in “the 


“ principal Oivil Court of original jurisdiction 
in the district in which the applicant may. 


wish the decree to be executed.” 

Their Lordships held that a Collector could 
transfer a decree passed by him to a Civil 
Court in another district under these pro- 
visions notwithstanding the use of the expres- 
. sion > "Civil Court” in section 284. Their 
Lordships said that it was true that there 
was for some purposes a distinction between 
a Rent Court and an ordinary Oivil Oourt, 
* but that suits for the recovery of rent were 
Civil suits or proceedings, and that nothing 
could be clearer on the faceof the Act of 1859 
than that the Legislature intended that every- 
body, who obtained a decree ina Court of 
justice,-should have a remedy against his 
_ debtor wherever the property of the debtor 
might be. They also pointed out that appeals 
in certaincases decided by Oollectors or 
Deputy Collectors lay to the District Judge 
who was the presiding officer of an ordinary 
Civil Court . and his decree could not be 
excluded from the operation of Act VIII, add 
that if the argument prevailed that a Rent 


Court could not transfer its decree to a Civil’ 


Court but the District Jndge could transfer 
his appellate- decree to another Court the 
consequence would be, thatas long as the 
decree remained the decree of the Collector, 
it would be incapable of enforcement in any 
other district, but if il were confirmed by a 
‘Court of appeal it could be enforced in any 
district. Their Lordships said that it was 
very. dificult to suppose that any such result 
could possibly have béen intended by the 
Legislature. The alterations that have been 
made in the Civil Procedure Code as regards 
‘the transfer of decree from one Comt to 
another seem to suggest that the Legislature 


intended to affirm and adopt the decision of. 


their Lordships of the Privy Council. The 
word “Civil” did not appear in section 223 


of the Code of 1882 nor does it appear in - 


either section 88 or section 39 of the present 
Code of Civil Procedure. The word “Civil” 
‘which appeared in the definition of dezree 


contained in the Code of 1882-does not ap- | - 


pear in the definition in section 2 of the pre- 
sent Code of Civil Procedure. There is nothing 
in the language’ of sections 38 and 39 of the 
‘Code or of the rules in Order. KAT which 
indicates an intention onthe part ef the 
Legislature that a Court should not transfer 


~~ 
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a decree for execution except to another Court 
of the same kind as itself.. 

The learned J udges of the Allahabad High 
Oourt suggest certain difficulties in the. way 
of the view that sections 285 and 223 of the 
Code of -Civil Procedure of 1882 contemplate 
transfers of decrees from Civil Courts to 


. Revenue Courts and vice rersa. The difficulties 


suggested do notseem to me to be very seri- 
ous, but whatever they are, they would have 
arisen- under the Act of 1859. Indeed it 
appears to me that difficulties would have . 
arisen, under that Act which do not arise ` 
under the present Code of the Civil Procedure, 
which is much more elastic than its prede- . 
cessors and I do not anticipate any insuper- 
able difficulties in the way ofa Civil Court 
executing’a decree of Revenue Conrt or a 
Revenue Court executing the decree of a 

Oivil Court. It is, I think, our duty to follow 
the decision of their Lordships of the -Privy 
Council. It bas been followed recently by 


. the Calcutta High Court in the case of Ram 


Lochan Singh v. Beni Pershad Kumri (3), 

where it was held that a Civil Court could 
under section 492 dfthe Code'of 1852 stay a 
sale of property in execution of the decree of . 
a Revenue Court. I would accept the appeal, - 
set aside the order of the Ooart below and '’ 
remand the case to that Court to be disposed 
of according to law. - 

As the respondents have not . appeared 
in this Court and do not seem to have resist- 
ed the application in tho Court below I 
would makè no order as to costs. an 

Evans, A, J, C.—-The point-raised is sais 
a novel one. After a careful consideration 
of the authorities cited by my-learned col- 
league I agrée with himin ‘holding that this 


. appeal should prevail andthe case remanded. 
to the Oourt below for disposal according © - 


to law. in 
Appeal allowed ; Case remanded.. 
(3) 86 ©. 252; 18 C, W.N. 791; 90. L. J. 125; 1 
Ind Cas. 933. 
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NARAYAN PRASAD Y. DIWAN. 
(s. c, 18 0. 0..125.) 


OUDE JUDICIAL COMMISSIONER'S | 


COURT. 
~ Seconp Crvin Appra No. 484 or 1907. 
January 6, 1910. 
Present:—Mr., Ohaniar NGE 
oN ARAYAN PRASAD AND oTrHers— 
DEFENDANTE 


VOTEUS 
DIWAN-—PLAINTIFE. 

Interest after the due date—General EER jor 
payment of interest. 

‘Where there is a separate covenant for payment of 
interest independent of the covenant for payment of 
the principal sum at a certain date, interest under 
the former covenant is payable after the date fixed 
for payment of the principal. 

Appeal against the decree of Pandit Tri- 
| bhavan Nath Sopori, Sub-Judge, Unao, dated 
2nd September, 1907, upholding the decree 
of Babu Bhudhar Chendra Ghosh, Munsif, 

Purwa, dated 1st July, 1907. 

‘Mr. F. R. Bomanji, for the Applicant. 

Mr. J. K. Banerji, for the Respondent. 

Judgment.—This was a suit for 
foreclosure of a mortgage of a 10 Kerants 
share in a village made by the defendant 
Pancham on August the 23rd, 1881, in favour 
of Chandi, uncle of the plaintiff. Defendants 
Nos. 1 to 6 were impleaded as purchasers from 
the mortgagor after the date of the mortgage. 

The only question in this appeal is whether 
the defendants should be called upon to pay 
the interest up to the date of redemption, or 
-whether as contended -by, the defendants 
interest is not payable under the deed for any 
period after the date fixed for payment. Tho 
defendants, however, concede that if the view 
advocated by them is correct, the Court may 
properly require them to pay, in addition to 
interest for the period prior to the date fixed 
for payment, interest by way of damages for 
six years previous to the present suit. The 
question turns upon the construction of the 
deed. The deed opens with the recital that 
the mortgagor has borrowed Rs. 37 from the 
mortgageeupon an undertaking to pay interest 
thereon at the rate of 13 annas per cent. per 
mensem and a statement that by way of security 
he has mortgaged his 10 Keranés sharein the 
village to him promising to pay off the mort- 

eins years. The deed proceeds thus:— 

‘My undertaking is that I shall pay in- 
terest year by year; 
unable to pay interest, then it (interest) 
shall be regarded as principal andI will pay 
compound interest at the rate mentioned 
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. above. I will pay off either in one lump sum 


or by instalments the whole of the money 
including arrears of interest within the time 
fixed or at the expiry of the time fixed and I ' 
willthen redeem the property. Jn case I fail 
to do so, that is, in case of non-payment of 
the principal and interest atthe expiry of the 
time fixed, this document shall be considered 
the price of the property. The mortgagee is 
entitled after the expiry of the time fixed for. 
payment when he pleases to take proceedings 
in Court to enforce foreclosure and to obtain 
possession as full owner of the property.” 
Wherethe mortgagor promises to pay & certain 
sum with interest at a certain date, there is 
room for the contention that the mortgagor 
did not intend to promise to pay interest 
except for the period fixed; but in the present 
ease there is, apart from the covenant to -pay 
the principal sum, an independent covenant 
to pay interest and compound interest at the ` 
rate of 13 aunas per cent. per mensem not to 
mention a recital to the effect that the money 
has been borrowed at that rate. There is no- 
thing in the deed which requires one to limit 
that covenant to the payment of interest for 
five years. One deed ought not to be construed 
according to decisions upon other deeds con- 
tatning different language but the deed in 
the present case ig so remarkably like the 
deed which we had to consider in the case of 
Ajudhia Prasad v. Mauthra Singh (1) thata 
reference to that case seems to be permissible. 
In that case there was an independent cove- 
nant to pay interest not limited to any 
particular period. ` We held that under it 
interest was payable after the date fixed for 
payment ofthe principal. The deed now in 
question also resembles closely that which 
the Court had to consider in the oase of 
Radha Kishen v. Karim Ullah (2). In that 
case the Court in deciding that interest was 
payable after the date fixed for payment, laid 
stress upon the fact that there was a separate 
covenant for payment of interest independent ` 
of the covenant for payment of the principal 
sum at a certain date. Both the Courts 
below in this case have come tothe conclusion 
that interest was payable after due date. In 
my Opinion, they were right. This appeal is 
dismissed with costs. 
Appeal dtemissed, 


(1) 8. O. A. 426 of 1902. 
(2) 92 P. R. 1905; 50 PL R. 1906. 
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KANDHAI SINGH t, BABUAIN BIRANJ KUNWAR. 
(s. c. 13 0. O. 123.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
' First Civiu Appear No. 75 or 1909. 
April 20, 1910. 
Present: —Mr. Evans, A. J.C., and 
Mr. Piggot, A. J. Q. 
KANDHAISINGH AND OrHERS— PLAINTIFES 
i VErEusS 
BABUAIN BIRANJ KUNWAR AND 
' OTAERS— DEFENDANTS. 

Mortgage Covenant for mortgage-money being paid 
up from the surplus profits—Mo: tgagor's right to redeem 
by making payment—Equity of redemption, clog on, 

A mortgage-deed provided as follows.— 

When the entire mortgage-money is paid up from 


the surplus profits, the property can be redeemed in 
the month ofJeth. So long as the entire mortgage- 


mone is not paid up, the mortgaged property 
cannot be transferred to any one colse nor will the exe- 


cutant re-pay the mortgnge-money by borrowing olse- 
where: 


Held,'that this covenant did not debar the mort- 
gagors from redeeming the mortgage by payment of 
any sum remaining dae whenever convenient to them. 

Held, farther, (per Evans A. J: O.) that even if the 
covenant did clog the equity of redemption go as to 
bar redemption by any payment in cash, such condi- 
tion*being in restraint of the right of redomption 
should be disregarded by a Court of Equity. 

Appeal against the decree of Babu Krishna 
` Kumar, Sub-Judge, Partabgarh,. dated 30th 
“April, 1909. 

Mr. Wasi Hasan, for the Appellants, 

Babu Ishvart Dayal and Babu Shanker 
Dayal, for the Respondents. 

_ Judgment. 

Evans; A, J, C_—This is an appeal against 
an order of the Subordinate Judge of Partab- 
garh, dismissing the claim of the appellants 
for redemption of certain mortgaged property. 
The admitted facts are that the predecessors 
of the appellants executed a mortgage in 
favour of respondent No. 1 for Rs. 2,100 on 
the’ 5th June, 1872. Under the terms of this 
deed the mortgagee was to remain in posses- 
sion and after deducting the usual expenses 
on account of revenue and a fixed sum on 
account of collection charges and interest at 
the rate of Re. 1 per cent. per mensem, the 


toe ont sese 


surplus was to go for reduction of the princi- ` 


pal sam and redemption could take place in 
the month of Jeth in any year as soon as the 
principal had been paid off. Two deeds of 
further charge were executed on the 3rd 
April, 1873, and 18th July, 1885, for Rs. 150 
and Rs. 300 respectively bearing interest at 
Rs, 1-4 per cent. per mensem. The appel- 
lants alleged that’ all the principal sums 


INDIAN OASES.’ 


997 ` 


borrowed amounting in all Rs. 2,550 had 


- been repaid out of the usufruct,of the mort- 


gaged property and the respondents had in 
hand some Rs. 3,000 which were due to the 
appellants. The respondents in their defence 
dealt with a large number of.petty items and 
finally pleaded that the amount still:due to 
them came to Rs. 4,760-11-3 on the first 
deed and Rs. 2,299 on the subsequent deeds 
and, therefore, the suit was premature. In 
other words they asserted that the appellants 
owed to them no less than Rs. 7,059-11-3. 
Tho learned Subordinate Judge went through 
the accounts and found that the amount due 
under the first deed on the last day of 1815 
Fasli (which corresponds to the 10th Sep- 
tember, 1908) was Rs. 1,970-1-3 and no- 
thing had been paid on account of the deeds of 
further charge, the whole amount payable 
under these deeds being also due tothe re- 
spondents. He, therefore, dismissed the suit as - 
premature. l 


First of all, I may say that the sole con- 
tention now pressed on behalf of the appel- 
lants is that the Subordinate Judge should 
have granted them a decree on payment of 
whatever sum of money be found due to the 
respondents. It is now conceded by “the 
parties that some petty items werein dispute 
between them as to the amount found. due 
by the lower Court upon the principal deed 


‘of 1872. They are, however, prepared to waive 


their objections as to these items, ib being 
understood that the appellants are liable for 
Rs. 1,970-1-3 upon the deed of 1872 up to 
the end of 13815 Fash or whatever may be 
found due up tothe date on which payment 


is allowed by this Oourt, the csalsiionc T 


being carried up to ths date on which the 
redemption is ordered upon the figures 
accepted for 1815 Fasit. The appellants are 
also liable for the total sum due upon the 
deeds of further charge including interest 
calculated up to the date fixed for payment. 
We propose to fix that date as 18th July, 
1910, because the deed of further charge for 
Rs. 300 was executed on the 18th July 1885. 

I have now only to deal with the conten- 
tion taken on behalf of the appellants that 
they are now entitled to a conditional decree 
on payment of whatever sumis found due to 
the respondents upon the terms noted above. 
It is to be observed that there wd no express 
plea taken on bahalf of the respondents that 


\ 
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the appellants are not entitled to a condi- 


tional decree. 
17 (b) of their plaint distinctly asked for a 


~ conditional decree and all that the respondents 
' pleaded was that the sum due to them had 
` not been salisfied out of the usufruct of the 


property, but no plea was raised nor was any 


- issué framed as to whether the appellants 


_were entitled to redeem on payment in cash 
of whatever sum is found due from them. The 
parties consent that this point of law may be 


dealt with by this Court. The learned pleader. 


for the respondents is prepared to concede 
_that the rights of the parties must be 
ascertained from the terms of the contract” 
between them and I take it to be an establish- 
ad proposition of law upon which there can be 
little controversy that, in the absence of an 
express contract to thé contrary, there can be 


- ‘nu clog on the equity of redemption and re- 


demption can always be effected by the mort- 


‘ gagors whenever it is possible for them to re- 


deem the property. The material portion of., 
_ the mortgage-deed of the 5th J ane, 187 2, with 
reference to redemption is as below:— “jab kul 
sar rehan bachat se bebag ho jawe tab mah Jeth 
men fakkul rehan ho juwe ta wagte kt sur rahan 
asl wa sud ada na ho jawe tab tak jaedad 
| marhunadusrijagah muntakil na karen wadusre 
` se karz lekar sar-rehannadeien,” I understand 
_ that a correct translation of this is ag below: 


- — “When. the entire mortgage-money is paid . 


‘up from the surplus profits,--the prò- 
_ perty can be redeemed in the month of Jeth. 
“So long asthe entire mortgage-money, princi- 
pal and interest, is not paid up, the mort- 


` gaged property cannot be transferred to any 


one else, nor will the executant re-pay the 


M aa a Raed borrowing elsewhere.” 
The deed o:-ferther_ charge, dated the 3rd 


April, 1873, contains the following stipula- 
tion :— “We have borrowed a further sam 
bearing interest at Rs. 1-4-0 per cent. per 
“mensem and payable on puranmashi of Jeth 
1281 Fasli, on this condition that if we are 
“unable to arrange for the money, we shall first 
pay Rs.150 due under this deed and then 
get the prior mortgage redeemed. We can- 
not redeem the property mortgaged on pay; 


ment of thé prior mértgage money unless we - 


pay this sum also: that in default of pay- 
ment of money by’ us, the said mortgagee 


‘ghall not be authorized, after the expiry of 


this period, to bring a suit in respect of her 
demand and put us to loss thereby: that, on 
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The appellants in paragraph ~ 


gage.” 


‘under these three deeds. 
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the other hand, she shall have to wait for 
the money for the time the mortgage is in 
existence: that when at the time of redemp- 
tion we shail pay this sum, principal with, 


interest along with the prior mortgage-money, . 


we can obtain redemption of the prior mort- 
In the deed of the 18th July, 1885, 
there are further stipulations as. below :— fin 
lieu of Rs. 300 I execute this deed in favour 
of Babuain Branj Kunwar...... .. bearing in- 
terest at Rs. 1-4 per cent. per mensem ‘for the 
period set forth in the mortgage-deed with 
possession, dated the Sth June, .1872, for 
Rs. 2,100 in favour of the said Babuain and 
wherein the agreement for redemption is 
when after the payment of Government 
Revenue, village expenses, ete., the surplus 
having been appropriated towards the mort- 
gage-money, the entire sum having been. paid 


. off, then in the month of Jeth my property 


can be redeemed. In conformity with the 
above condition I execute this deed also and- 
do hereby covenant that when after the pay- 
ment-of the entire mortgage-money, my pre~ 
viously mortgaged property becomes redeem. 
able I will pay the principal and interest, 
secured under this deed, in a lump “sum first. 
and then will be entitled to get the said pro- 
perty redeemed. Until paymentof the princi- 
pal and interest due under this deed, my pre- 
viously mortgaged property cannot be re- 
deemed. Butitis possible that I may. get 
back this deed trom the mortgagee when. I. 
pay the entire principal and interest due here- . 
under in a lump sum at any time.” j 
In the first deed there is certainly a res- 
triction onthe mortgagors providing that they ` 
should not pay the amount due under the 
mortgage from borrowed money? bit looking 
at the terms of tho two subsequent deeds of 
further charge specially the latter one, I 
have. no doubt that it was never intended that 
the mortgagors should be debarred from pay- 
ing up in one lump sum whatever was due 
In fact the last 
deed distinctly provides for this contingency 
almost in express terms. Further than this 
the learned pleader for the appellents has 
called our attention to Hx. 4, dated the 16th’ 
June, 1908. ‘This is a reply sent by the 
mortgagees to a notice sent on behalf of the. 
mortgagora° appellants for a settlement of. _ 
accounts. These facts are referred to in ` 
paragraph 14 of the plaint. phe following is- 
a translation of this reply:—- I received your 


` 
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notice dated 8rd June, 1908, on the 10th - 


June, and was informed of the facts mention- ` 


ed therein. You have written that the nort- 
gage-money and the money secured by the 
deeds of further charge were paid off long 
ago and that possession of the mortgaged pro- 
perty should be restored. In my opinion the 
money has not yet been paid off becatsa the 
deed provides, that when the mortgage-money 


-1s paid np, the principal and interest seenred 


by the deeds of further charge’ will be paid 
up in a lump sum and redemption effected, 
you have, however, taken no steps nor have 
you produced any accounts which may show. 
how the mortgage-money has been paid off, 
A full reply cannot be given without seing 
the accounts. Itis better that you snould 
at first produce your own accounts. EH the 
payment be proved what objection there can 


_ be to restoration of pdssession. ` If there is a 


balance due to me tt should be paid and then 
redemption - effected: otherwise you aze at 
liberty to do as you please.” ~~ 

The above reply clearly ‘shows thas the 
mortgagees respondents admitted the right 


of the appellants to redéem on payment of 
whatever sum was found due. I would, there-’ 


fore, hold, upon a reasonable constraction 
of the covenant between the parties and 
upon the admission made by thé respon- 


dents, Ex. 4, that the sppellants-are ertitled . 


to a conditional decree on payment of what- 
ever’ sum is found due from them. The 
following rulings have been referred io by 
the parties. The appellants rely on Parzhotam 
Bhaishankar v. Rumal Zunjar (1), Jaggan- 
nath v. Tulka Kera (2), Butchannav. Varahahiz 
(3) and National Bank of Australasia ~. The 
United Hand-in-Hand and Band of Hope Oom- 
pany (4). -The respondents, on the other 


‘hand, rely upon Tirugnana Sambandha v. 


Nallatambi (5) and two rulings of the Court 
of Judicial Commissioner of the Oentrel Pro- 
vinces in Musammat Kundan v. Thakar Lal 
(6) and Kalu v. Laljee (7). . 

‘In Tsragunana Saban ANG vy. Naltıtambi 
(5), the learned Judges of that Cours upon 
a consideration of the document before them 


‘held that the event on which the obbemion. 


(1) 20 B. 196. 
(2) 82 B. 599; 10 Bom. L. R. 314 
_ (8) 24 M. 408. 
5 ee aa aa OAE eee 
(6) 16 M. 486. 
T0 a0 ED E a i 
- (D T1. P. L. R., 103. 7 
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to surrender was made was dependent on the 
realisation of the principal sum and ‘interest 
by the mortgagee out of the profits of the 
mortgaged property, and they, therefore, de- 
cided that the mortgagor was not entitled to 
redeem by payment of any sum of money.. 


-The law on the subject has been discussed in 


the case.of Rose Ammal v. Rajaratham Ammal 
(8). In this case there was a covenant to ‘ 
re-pay the mortgage-money within a certain 
date and it was held that the mortgagor was 


‘entitled to redeem before that date in the 


absence of any express agreement to the con- 
trary. Under section 60 of the Transfer of 
Property Actthe mortgagee has a right to, 
redeem at any time after the principal sum . 
has become payable and with reference’ to this 


. section the learned Judges remarked as below:—- 


“I think the principle to be deduced: from the ` 
ease of which Sit Raja SetruchereaRamabhadra 
Raja Bahadur v. Sri Roja Vairtcherla Surta-- 
narayanarujn Bahadur (9) is the chief is that, 


- while the stipulation for the postponement of 


paymentis prima facie intended for the benefit 
of the mortgagors, the parties may, by the 
language of their contract, show their inten- 
tion that redemption should take place only 
atthe end of a given term.” If we apply 
the principle laid down. in that case to the 
present case, I would hold thatthe appellants 


‘would be entitled to redeem by payment of- 
-whatever sum is found due from them unless 


there were a clear provision that the mort- 
gagees were to bere-paid from the usufrnct 
only and not from any other source. The deeds, 
so far as I read them, deal with one means of 
payment namely the surplus ont of ‘the usu- 
fruct. These documents cannot be construed 
as meaning that the appellants are hot entitled 
to pay the amount due, from their ‘own 
resources. In Sayed Abdul Hak v.` Gulam 
Jilani (10), the law on the subject of redemp- 
tion was "discussed and itis laid down as a. 


general rule that ` ‘a Court of Hquity will not 


enforce any agreement in restraint of the 
right of redemption which is oppressive -and 
unreasonable as giving the mortgagee an ad- 
vantage not belonging to the contract of ~ 
A mortgagor cannot, by any oon- 
tract entered into with the mortgagee at the 
time of the mortgage, give up his right of 
redemption or fetter it in any manner by con. 
8) 28 M. 83. 
$ 13 M. 814. | pi OF 
- £10) 20 B. 677% 0 : 


~ 


icdo 


SHEORANI ©. CHANDARPAL. 


fining it to a particular kind ora. particular 
description of persons.” This ruling is based 
upon the-principle laid down in Salt v. Mar- 
quess of Northampton (11) which is a decision 
of the House of Lords asto theconsiderations 
which are binding on a Court of Eqnity in 
cases of this kind. My opinion in this case 
18 first that the covenants between the parties 
do not in any way prohibit the appellants from 
‘paying off the mortgage-money whenever 
convenient to them, and, secondly that, even 
if the contracts did clog the equity of redemp- 
tion as contended on behalf of the respond- 
ents, such conditions being in restraint of 
the right of redemption should be disregarded 
by a Court of Equity. 

I would allow this appeal and grant the 
appellants a‘conditional decree on payment 
„of Rs, 4,289-0-3 as per account hereto annex- 
ed on or before the 18th July, 1910. Jn de- 
fault of payment the mortgaged property will 
be sold. A decree will be prepared in the 
usual form No. 5, Appendix |), Schedule I of 

Act Vof 1908. The mortgagees-respondents 
> have contended that they are not liable to costs 
of the Court of first instance because the 
appellants have made an exaggerated claim, 
- but on the other hand the respondents them- 
‘selves have “made nn unjustifiable demand 
largely exceeding the amount found due and 


they have also failed to keep clear and regu- -. 


, Jar accounts as required: by law. In these 
. circumstances I would allow the appellants 
their costs in the first Court, which would 
have been payable by them if they had sued 
for redemption only - without claiming any 
‘additional sum, and in this Court I would 
allow them their full costs. 

Piggott, A; J. ©.—I am satisfied that the 
_ contract between the parties did not embody 
any express stipulation tothe effect that the 
. debt due on the usnufructuary mortgage 
c should in no case be-paid off otherwise than 
. out of the usufrach of the mortgaged 
property. The question whether such a stipu- 


lation would be enforced by a Court of Equity ` 


does not, therefore, arise im the present case. 
“ Ihave no doubtthat section 63 (a) of the 
Transfer of Property Act (LV of 1882) merely 


. provides for a particular case in which, by ` 


reason of the terms of the contract between 
.-the parties, the -mortgagor has a right to 


recover possession without making or tender- 
(11)eA. C. P. 1 at p. 19; 61 L. J. Ch. 49; 65 L, T., 
765; 40 W. R. 520. 


~ 
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ing any further payment, and does not in itself ° 


limitthe general right of redemption on pay- 
ment or tender conferred by. section 60 of the 
same Act. I would call attention also to the 
duty of keeping proper accounts which is im- 
posed upon a mortgagee in possession by sec- 
tion 76 (g) of the Transfer of Property Act. 
In the present case .it is clear that the defen- 
dants-mortgagees made no pretence at keep- 
ing accounts; in my opinion, their failure to do 
go would, under the ciroumstances of this case, 
have been an adequate ground for giving the 


_plaintiffs-morlgagors equitable relief against a 


stipulation that the debt due under the usu- 


‘fructuary mortgage should be-paid out of the 


usufruct of the property and not otherwise, 
even supposing such stipulation bo have been 
clearly and expressly embodied in khe con- 
tract of mortgage. 
I concur in the order proposed by my 
learned colleague. 
Jopa ilma. 





(s.c. 13 0. C. 187.) 
OUDH JUDICIAL COMMISSIONERS 
COURT. 
MiSOELLANBOUS Crvin Arrear No. 7 or 1910, 
April 14, 1910. 
‘Present:—Mr. Chamier, J.C, 
Musammat. SHEORANT AND ANOTHER— 
JUDGMENT- DEBTORS 
“ Versus s7 
CHAN DARPAL——DEOREE-HOLDER. 

Transfer of Property Act (IV of 1882), ss. 87 and 89. 
application tender—Application for execution or wh 
execution of a decree—CUivil Procedure Code (Act XIF 
of 1882), s. 258, applicability of. 

An application under section 87 or 89 of the Trans- 
fer of Property Act is an application for an execution 
or in execution of a deores, and, consequently section 
258 of the Civil Procedure Code of 1882 applies to 
proceedings held under the application. 
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Appeal against the order of M. Muham- 


mad Taj-ud-din, Sub-Judge, Unao, dated 
26th November, 1909, reversing the order 
of Babu Gokul Prasad, ‘Munsif of Unao, dated 
28th August, 1909. 

Mr. Putta Lal, for the Appellant. 

Mr. Farzand Alt, for the Respondent. 


Judgment.—in this case - 
cree nist for foreclosure - 


a de- 
was passed in 


‘favour of the respondent in accordance with a 


compromise, one of the terms of which was 
that the judgment-debtors should pay 
Rs. 50. in Bhadon each year from 1958 


? 


Y 
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Sambat to 1967 Sambat and that it-the 
judgment-debtorsa failed to pay two instal- 
ments, the: decres-holder would be entitled 


“to have.the decree made absolute. On June 


18th, 1909, an application was made to the 
firs 
The judgment-dabtora resisted on the ground 
that the rightto make this application had 


accrued to the decree-holder more than threé- 


years before the application was made and 
was, therefore, barred by limitation. The 
decision of the case turns upon the question 
whether or not a sum of Rs. 50 was paid 


“by the judgment-debtors to the decree-holder 


on September 13th, 1905, corresponding 
with Bhadon 1962. The first Court found 
that the alleged payment was not proved and 
dismissed the application of the decree-holder. 
On appeal the Subordinate Judge held 
that the payment of the money had been 
proved ard he ovetruled the objection 
of judgment-debtors that the Court was 
not competent to take notice of the pay- 
ment inasmuch as it has-not been certi- 
i Court as required by section 
258 of the Code of Civil Procedure, 1882, 
which was in force at the time. -It is com- 
mon ground that the sum in question was 
“payable under a decree” within the meaning 
of the opening words of section 258. Bnt it 
is contended by the decree-holder that the 
‘Court cannot in this case be said to be 
“executing a decree” within tlie meaning 
of the closing words of that section. The 
question whether proceedings under section 
87 or 89 of the Transfer of Property Act, 
1882, are proceedings in execution of a decree 
is one upon which there bas been a great 
diversity of judicial opinion. The Madras 
and Allahabad High Courts now take the 
“View that applications under section. 87 or 


89 of the Transfer of Property Act are appli-. 
. cations 
. Calcutta High Court has taken the contrary 


for 


The 


execution of decrees. 


. -view and itis onthe strength of the deci- 


sion of the Calcutta High Conrt that the 
‘lower appellate Court in the present case 
“has held thatit is entitled to take notice 


of the payment of money out of Court 


which has not been, cortified as required by 

section 258 of the Code of Civil . Procedure. 
This Court, as long ago as 1901, adopted the 
view that an application under section 89 of 
the Transfer of Property Act was an appli- 
cation for the execution of a decree or in exe» 


- 
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Court to make the decree absolute., 


“which the minor is subject. 
‘all the circumstances of each partioular case and 
-decide what would be for the welfare of the minor, 


“‘Ohandra, for the Appellant. ’ 


‘1004 
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‘cution of a dhara So: far as I am aware 
“this decision has! never been dissented from : 


in this Court. I must, therefore, follow it. 
So far as the present question is concerned 
there is no possible distinction between sec- 
tio 87 and section 89 of .the Transfer of — 
Property Act. If an application under sec- 
tion 89 is an application for execution of a 
decree so also is an application under section 
87.. I hold that the application out of 
-which this appeal has arisen was an applica- 
tion for execution of a decree. Consequently 


_ pection 258' of the Code of Civil Provedure, 


1882, applies to the proceedings held under 
the application, and the Court cannot re- 
cognise the payment in question.’ The result 
is that the application of the decree-holder 
is barred by limitation. I allow this appeal, 
get aside the order of the lower appellate 


‘Court and restore that of the first Court 


with costs here and - in the lower appellate 
Court. 


5 Apnea allowed, 


- (W. 0. 1830. 0. 140.) 


j “OUDH JUDICIAL COMMISSIONER'S : 


COURT. . 
MISOELLANEOUS. Orvis APPEAL No. 54 Or 1905. 
' February 15, 1910.- 
- Present:——Mr. Chamier: J. ©., and 
Mr. Evans, A. J. C. 
Mirsa, MOHAMMAD ANJUM QADAR 
PPLIOANT 
Versus 
Paro oF Mrrza AZAM QADAR minor . 
UNDER THE GUARDIANSHIP OF HIS MOTHER 


ANJUM ARA BEGAM— OPPOSITE PA 
Guardian of a minor, qualifications for ap 
as—Guardians and Wards Act (VIII of 1890), s. TT 
Other things being equal and the minor not 
expressing or being old enough to , express an 


‘intelligent preference; the Gourt should’ decide in 


favour of the person who is entitled to the custody of 
the minor under the law to which the minor is subject. 

A Court is not bound to appoint the person who is 
entitled to the custody of the minor under the law to 
The Court should weigh 


which ought to be the ‘paramount consideration- i in 


, Very case, e 


Application oe te: order of . H. Gd. 
Warburton,- Esquire, - District Judge, aoe 


now, dated Ist September, 1909. ~ 


Aesir. Humayun ` - Mirza l and “Parte 
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MUHAMMAD ANJUM QADAR U. AZAM QADAR, 


Judgment. 
Chamier, J. C..-This is an appeal against 
an order of the District Judge of Lucknow, 
rejecting an application by an appellant 
praying the Court to appoint his guardian 
of the person of his son Azam Qadar who 
ig stated to be about 18 years of age. The 
family to which the parties belong consists of 
the applicant, his two wives and three 
children all by one wife. The whole family 
lived together till a year ago when owing 
to differences between the father and the 
mother of the children the father left the 
mother and went to live with the other wife 
ina different house. Two ofthe children are 
“living with the father. The boy Azam Qadar 

ig still liring with his mother. The two child- 
- ren who are living with the father wish to 
rémain with him. The boy Azam Qadar wishes 
to remain with his mother. It is impossible 
to say whether the father or the mother is to 
blame for the break-up of the family. The 
District Judge has rejected the application on 
the ground that “it will be at least as much 
for the boy’s welfare that he should lve with 
his mother as that he should go to his father 
and other wife with whom his father is liv- 
ing.” In support of the appeal we have been 
referred to section 17 of the Guardians and 
Wards Act (VIII of 1890) and it is contended 
that under the Muhammadan Law ofthe Shra 
sect to which the parties belong the father 
has a right to be guardian of his son ard that 
he cannot be deprived of that right except for 
proved misconduct on his part. I referred 


this case to a Bench of two Judges because- 


it was said that my decision in Miscellaneous 
Appeal No. 52 of 1906 was inconsistent with 
several reported decisions. In the case referred 
tothe dispute was between a father anda 
grandmother of two children. The District 
Judge refused to appoint the father guardian 
of his daughter. He gave no reason for passing 
over the father and no good reason for passing 
“him over was suggested inthis Court. I de- 
cided in favour of the father, because under 
the law to which- the parties were subject, 
the father had 8 better right tothe custody 
of his daughter than the maternal grand- 
mother had; an? it did pot seem to be more 
for the welfare ofthe child that she should 
live with the grandmother. than that she 
should live with her father. Section 17 of the 
Guardians and Wards Act (VIII of 1890) 
provides that in appointing or declaring the 
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guardian of a minor, the Court shall, subject 
to the provisions of the section, be guided by 
what, consistently with the law to which the 
minor is subject, appears in the circumstances 
to be for the welfare ofthe minor. In consider- 
ing. what will be for the welfare of the minor, 
the Court is to have regard to the age, sex 
and religion of the minor, the character and 
capacity of the proposed gnardian and his 
nearness of kin to the minor, the wishes, if 
any, of the deceased parent and any’ existing 
or previous relations of the proposed guardian 
with tbe minor or his property; and if the 
minor is old enough to form an intelligent 
preference, the Court may consider that pre- 
ference. It appears to me that other things 
being equal and the minor not expressing or 


+ 


being old enough to express an intelligent. 


preference the Court should decide in favour 
of the person whois entitled to the custody 
ofthe minor under the law to which the 
minor is subject. My decision in Miscellane- 
ous Appeal No. 52 of 1906 does not go beyond 
this and does not appearto me to conflict with 
any reported decision of which Iam aware. 
It has been held in several cases that a Court 
isnot bound to appoint the person who is 
entitled to the custody of the minor under the 
law to which the minor is subject. I agree. I 
think that it is clear that the paramount 
consideration is the welfare of the minor. 
This has been insisted upon in several cases. 
It appears to me that the Court should 
weigh allthe circumstances of the case and 
decide what would beforthe welfare of the 


minor. Inthe present case it is impossible 
to say that there is anything definite against — 


the father, but it is probable that the minor 
will be happier with ‘his own mother than 
with his step-mother. The boy is old enough 
to form an intelligent preference and he has 
more than once said that he wishes to remain 
with his mother. He seems to be attending 
school regularly and to be doing well there. 
On the whole I see no reason to interfere 
with the order of the District Judge. 

I would dismiss the appeal, but in the 
circumstances make no order as to costs. 

Evans, A, J, C —I concur. l 

Appeal dismissed. 


w 


Vor y m 


e AHMAD O. AHMAD. 
(s. 0. 76 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Second Civin APPRAL No, 124 or 1908... 
` April 8, 1910. : 

Present: —Mr. Justice Johnstone and . 
, Mr, Justice Shah Din. ; 

, AHMAD AND orares—-PLalntirr3— _ 
_ APPELLANTS -~ - 
verses 

AHMAD AND OTHEBS—D OF ENDANTS— 


.  RESPONDSNTS. - 
Shariat a DENE ei d naa of the deed of sale of 
gı iginal holding: 
The rights of a proprietor in the shamilat of a 
village are not merely accessory to the land owned 


- 


my 


by him, and a sale of the latter dues not ordinarily 


convey shamilat rights to the purchaser, unless the 
contrary intention is clearly and unequivocally es- 
tablished. The onus in such cases ison the purchaser, 
and this onus is not discharged by the mere fact that 
| expressions such as noted below have been used in the 
deed of conveyance. 

(1) Hagqg-t-milk-i-khud ‘(which meane, “right, title 
and interest’). 

(2) Shamilat chah 
shamilat deh). 


Liyan ig distinct from 


(3) Bajami hagqug duhhils wa hharji (which only 


~ mean external and internal rights in the area actually 
sold): i 


An entry in the Wajib-ul-arz ofa villago to` the’ 


effect that shamilat will be partitioned in proportion 
to khewat does not confer on the vendes any right 
to get a share in the shamilat not expressly conveyec 
to him: 

The facts (1) that the vendee -incurred expenses 
ircidental to shamilat without showing that the 
vendor was called upon and refused or failed to pay 
(2) that he got some compensation under Act I of 
189% for a portion of it or (8) that he got a share of 
she myat in incomplete partition proceedings and 
possessed it fora short time, are menufficient to show 
that the vendee has algo purchased the vendor’s share 


in the shamilat. 
Ram Das v. Amir Shah, 118 P. R. 1901; 34 P. L. R. 


1902 and C. A. No. 628 of 1905, followed.. 
Duni Chand v. Mohammad Bakhsh, 8 P, L. R. 1907;, 


86 P. W. R. 1907, distinguished. - 

Further appeal'from the order of the Divi- 
~ gional Judge, Shabpur Division, dated the30th 
May, 1907, confirming that of Pundit Joti 
Parshad,. District Judge, Jhang, dated the 
20th August, 1906, dismissing the plaintiff’s 
claim. 

Messrs. Harris and Cooper, for the Appel- 
lants. 

Mehta Bahadar Chand, for the Respond- 
ents, 

Judgment.—This appeal and appeals 
Nos. 122 and 123 of 1908 arise out of separate 
suits relating to separate plots of land, situate 
in the village of Wijhalke in Tahsil Chiniot. 


District Jhang; but as the main question in-. 
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volved-in all three of them is identical, they 


. have been heard together, and can be œn- ` 
` yeniently disposed ot by one judgment. 


The facts of the three suits are very fully 
stated in the judgments of the lower - Courts. 
Barring a few minor points, which have 
been raised in the pleadings. and which were 
briefly touched upon in argument before us, 


"the principal question for decision in each: 


appeal is‘whether under each of thesale-deeds, 
dated the 16th February, 1862, the 19th June, 
1863, and the 17th June, 1869, which conveys 
to Ghuila, vendee, adefinite share i in aseparate . 


‘ proprietary holding, he became by virtue 


of that purchdse owner of a proportionate 
share in the village -Shamtlat. The answer 
to this question depends mainly upon thetrue 
construction of certain expressions used in 
the sale-deeds aforesaid, and which have been 


sat out and discussed in the judgments of.. 


the Courts below. It- will be convenient 
to deal with each sale-deed .separately, and 
we propose todo so, taking them in their 
chronological order. 

(1) Oivil-Appeal No. 122 of 1903. - 

The sale-deed is dated the 16th February, 
1862. If was executed by Morad, grand- 


` father of the appellants, in favour of Ghullain - 


respect of 1/Sth share in the Khanawala well 
for Rs. 30. The deed givesin full the khasra 
Nos. of the well area - in question and sets 
out the boundaries in detail. “It opens with 
the words (in Persian) Igrar me numun * * * 
ke farokht dad ham dast ghulla uhchi namud- 
kt dar haqg-t-matl-t-hug dasht; and these 
are followed by a reference to the vendor’s 
in the well, together with kAasra 


For the vendee stress is laid upon the 
words hagg-t milk-i khud and by reference 
to them it is urged that the vendor intended 
to sell his entire proprietary interest in the 


‘village, which intention, it is argued, receives 


support from ‘the fact that he did leave the 
villagesoonafter this sale and went and settled 
in another village close by. We do not see our 
way to accept. this contention. The words 
under consideration, in our opinion, mean no 
more than, asthe Diyisional J udge has pointed 
out, the ` gti: title and interest” of the ven- 
dori in the land mentioned in the deed and, 
under nosound canon of construction can they 
be made tacover thé share in the skamslat 
of the village proportionate to the separfite 
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me 
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holding dealt with by the deed. The detail 
mention of the khasra numbers and of the 
boundaries which follow the use of these words 
conclusively negative the intention sought to be 
* imputed to the vendor, It has not shown that 
the vendor severed all connection with mauza 
Wijhalke. 

(2) Civil Appeal No. ‘122 of 1908. 

The words used in the sale-deed, dated 
the 29th June 1863, which are the subject 


of consideration in this appeal, are exactly. 


identical with those used in the earlier deed 
of 1862; and in other respects also, trz., the 
mention of khasra numbers and of boundaries 
`~ of the land sold, the two deeds ara similarly 
drafted. In this deed, there is special 
mention of 57 kanals of shamilat chah, which 
are sold along with 263 ‘sanals, 11 marlas of 
` the separate well area. For the reason given 
above, we think that this deed was 
not intended to convey to the vendee the 
- vendor's share in the shamilat deh propor- 
` tionate to the area sold. As regards this 
appeal, it is admitted that the vendor did 
not leave the village after the sale in question, 
as he had other separate land attached to 
the Khanunwela well, the area sold being that 
of-Sabuwala well. His case is, therefore, 
‘even stronger for the vendor than that in 
` Appeal No. 124 of 1908. ‘ 

(3) Oivil Appeal No. 123 of 1908. 

In the sale-deed of 17th June 1869, with 
which we are concerned in this case, the 
words relied on by the vendee are: bajamz 
haqug dakhili wa kharijt. The land sold is 
" 1/6th share of the Khanuwala well, and the 
deed gives the boundaries of the well area 
and also the jama of the share in question. 
The expression referred to above only covers 

“external and internAl rights” in the area 
actually sold, and cannot ordinarily be 
taken to refer to a proportionate share in 
the village shamilat. The true meaning of 
this expression was fully considered in Civil 
Appeal No. 628 of 1905; and we entirely con- 
- car in the view taken by the learned as 
in that case. 

- The rule of law applicable to cases like 
_ the present id that laid downin Ram Das v. 
Amir Shah (1), namely, that the rights of a 
proprietor in the shamstat of a village are not 
: a mere accessory to the land separately held 
by him, and a sale of the latter does not 


Gonvey shamtlaé He lag to the purchaser 
(1) 118 P. R. 1001; 84 P, L. R. 1902. 
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unless the contrary intention is clearly And 
unequivocally established. The onus in such 
cases is on the purchaser, and it is not dis- 
charged, in our opinion, by the mere fact 
that expressions such as those discussed 
above have been used in the deed of .con- 
veyance. 

With regard to the argunient: founded 
on paragraph 14 of the wajrb-ul-ars, which 
lays down that the shamilat will be partition- 
ed in proportion to the khewat, we agree 
in the view of the learned Judges, who 
decided Ram Das v. Amir Shah (1), that 
a clause of this kind is meant only to define 
the right in the shamzlat for the purpose of 
partition, and cannot be construed to work 
forfeiture of valuable rights in the shamtlad in 
case where they cannot be held to have been 
conveyed by a sale-deed. 

Lastly, as regards the decision of this 
QOourt in Civil Appeal No. 625 of 1902, 
[Duni Ohand v. Mohammad Bakhsh (2)], on 
which the raspondent’s pleader has relied, it 
is sufficient tò say that the sales dealt 
with in that case were made in 1836 and 
1851, whenthe well area was the unit of 
ownership, and shamilat rights in large tracts 
of jungle land, subsequently constituted by 
settlement authorities with villagers, were 
not thought of. The vendors had no shamilat 
rights at allat the time, and the vendee by 
purchasing such proprietary rights as they 
had in well areas stepped into their shoes, 
and thus acquired communal rights in 
jungle lands along with the rest of the land- 
owners when these lands were included at 
settlement in newly created village bound- 
The sales 
in question were made after the settlement 
of 1856. in other words, after rights in 
shamilat had been recognized, and the vendors 
were possessed'of those rights when these 
sales were made. Unless, therefore, it is prov- 
ed that they parted with those rights 
under the sale-deeds of 1862," 1863 and 1869, 
the vendee in such case cannot be held to 
have acquired them simply because he 
purchased their -proprietary rights in 
separate holdings. ‘This, as we have seen, 
he has failed to prove so far as the language 
of the operative parts of the deed is concerned, 

Nor are we much impressed -by the alleged 
fact of the payment of the malba and other 


expenses incidental to the shamilat by the 
2) 8 P. L. R. 1907; 86 P. W. R. 1907. 
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verdee in such case. 
their share of these expenses was even 
demanded from the appellants, and that 
they refused or failed to pay the same. No 
inference can, therefore, be drawn for or 
‘against either side from this circumstance 
alone. Again the circumstances, under which 
_partof the the shamilat was taken up by 
Government under Act I of 1894, were not 


explained to us, and we were not told how 


much land was taken up and what compensa- 
tion was paid and to whom. The appellants 
cannot be prejudiced by vague allusions to 
their alleged exclusion from profits of the 
shamilat. land. 

As regards the questions of abandonment 
and adverse possession, we note that it is 
not proved onthe record that the partition 
of 1891 was so far complete that the land 
in dispute in these appeals fell to the share of 
the 
satisfaction that they have been in exclusive 
possession of them for any considerable period. 
Their exclusive possession before the last 
partition in 1904 does not appear to be 
clearly established; and we hold that the 
alleged abandonmentand adverse possession 
are not made out. 

We accept all the three appeals, and 
reversing the decree of the lower appellate 
Court in each case, grant the plaintiff posses- 
sion of the lands in suit witht costs through- 
out.: 

Appeals accepted. 





(s. c. 77 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Frest Civiu APPRAL No. 1206 or 1909. 
' May 23, 1910. 
Present: —Sir Arthur Reid, KT., Chief 
Judge, and Mr. Justice Rattigan. 
' Musammat BHAGAN alias JATTO AND 
OTHERS-——DEFRENDANTS——APPELLANTS 
versus < 
GURANDITTA MALU -PLAINTIPR— 


os aie RESPONDENT. 

Undue infinence—Parda nashin woman. 

Where an unfair contract was entered into bya 
widow without competent advice and under pressure 
of certain illegal guardianship proceedings, instituted 
against her by the other party on the ground that she 
was 2 minor while she was really sus juris: 

Held, that the contract was induced- by undue 
influence and was not binding on her, 
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There is no proof that 


respondents, nor is it shown to our - 
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First appeal from the order of Misar Jawala 
Sahai, District Judge, Gujranwala, dated the 
20th August, 1908, decreeing plaintiff’s 
claim. : . 

Mr. Pestonjt Dadabhat, for the Appellants. 

Bhagat Gobind Das, for the Respondent. 

dJudgment.—the appellant, Musam- 
mat Bhagan, now aged about 25 years, ig 
widow of Wadhawa Mall, who died in June - 
1907; she had a father, an elder brother, 
Hari Chand, aged about 24, and a younger | 
brother, Ram Singh, about a year her junior. 
In August 1907 the respondent, son of. 
Wadhawa Mall’s brother, applied to be ap- 
pointed guardian of the widow’s person and 
property on the ground that she was a minor. 
Steps were taken to secure the property and 
the Munsif of Hafizabad was directed io draw 
up lists and take possessicn ‘of movable 
property left by Wadhawa Mall. | 

The widow appeared before the. District 
Judge and deposed that she was 23 years of 
age; he found that she was certainly sut juris ' 
and the respondent withdrew his application 
on the 16th November, 1907. 

On the 26th of that month the respondent 
filed the present suit, based on a contract 
alleged to have been entered into on the 19th 
October, 1907, while the application for 
guardianship was pending,’ at Hafizabad, 
and registered on that day. The respondent 
set up a custom limiting the widow’s right 
in her hnusband’s property to maintenance 
only, but failed to establish it below and 
has not attempted to support it here. 

. His case is that the widow accepted the. 


' terms contained in registered document, 


dated the 19th October, in full settlement 
of all matters atissue between her and him 
in respect of her husband’s property, and 
the Court below held that she did so with - 
full knowledge of its contents and full com- 
prehension of the manner in which it would 
affect her, and further held that the- terms 
were favourable to her ‘inasmuch as she” 
secured the’ whole of the ornaments worn by 
her and half of the rest of the property left 
by her husband as her own to dispose of ag 
she chose. m 
The presumption is that the ornaments 
constituted her stridhan, with which the 
respondent had no concern and to which he 
had no claim, and no attempt has been made 
to relent this presumption. : . 
The respondent is abont twice the widaw’s | 


4 


4 


` 


~ 


‘ petent advice, and that, 
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age, and his chance of- surviving her and 


- obtaining ` possession of her husband's pro- 


perty is remote. He has admittedly no child- 
ren, andis the only nearer relation. In the 
event of his pré-deceasing the widow, she 
would very possibly be able to 
utilized power of dealing withthe property, 
and the terms contained'in the documents 
are, in our opinion, very favourable to the 
respondent. 

It is significant that the Bana was 
er6cuted and registered on the occasion of the 
widow's’ being dragged into MHafizabad, a 
considerable distance from her- home, property 


- af considerable value having been taken from. 


her in the course,of the guardianship pro- 
ceedings. She was accompanied by her younger 
` brother, and one of the terms of the deed 


was she can give the property ‘separated by - 


partition to any.one, that is, to her brother 
etc., whom she pleases.” > - 

He may. well have joined in persuading 
her to accept terms which held outa tempt- 
ing bait to him, without considering their 
effect onher interests. The suit was instituted 
within six weeks of the execution of the deed 
and less than afortnight of the withdrawal 
of the guardianship application, which should 
have been dismissed as soon as the District 


Judge was satisfied that the widow was sni. 


suris. The Sab-Registrar and other witnesses 
relied- on by the Court below could speak 
only to what transpired in their presence The 
irresistible inference is that the widow 


- accepted the respondent’s . terms under pres- 


sure and undne influence and without com- 
as soon ag she 
obtained that advice, she realised that she had 
been defrauded and repudiated the contract. 


The fact that she was not a pardah nashin - 


woman in the strict sense of,the term merely 
shifts the burden of proof, and we are 
satishied, on the evidence, that the contract 
is not binding on her, The respondent must, 
in our opinion have known that she was more 
than 18 years’ of age, -and consequently sur 
juris when he applied to ba appointed guardian, 
and his conduct in this -matter, and in com- 


ing anto ae setting up a custom which he” 


hopelessly failed to establish, indicates strong- 
ly that he was prepared to go to-any length 
to effect his object of obtaining possession of 
his uncle’s property. The plea thatthe defence 
set ip to the suit was inconsistent, has no 
force, ~ 
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- In our view of the facts, it is unnecessary 
to consider in detail the mass of anthority, 
cited at the hearing. The appeal is decreed - 
‘and the suit is dismissed with costs here 

and below. The appellants will recover from l 


exercise- the respondent such sums on account of 


pleader’s fees as their counsel here and below 
may certify that they received before the 17th 
‘March, 1910. 

Appeal accepted. 


(s. c 78 P. W. R. 1910.) 
l PUNJAB CHIEF COURT. 

- Seconp Civiu APPRAL No. 261 or 19093, 

f May 2, 1910. ~- 
Present:—Mr, Justice Johnstone and 

Mr. Justice Scott-Smith. 

H. H. Tan MAHARAJA or JAIPUR 

` THROUGH BALI NATH—Prarytree— 

‘APPELLANT 
versus 

MATHRA DAS AND OTHERS——DEFENDANTS— . 


RESPONDENTS, 
Land suit —Effect of not objecting to thé aluin ofa 
suit before the Lower Oourt-—Pleadings —-Failure to 
object to the admissibility of a document—Landlord and | 


"e 


- 


‘tenant—KEstoppel, equitable--Buslding upon another's 


land—Improvements—-Compensation. 

To determine whether a suit ia a land auit, the true 
principle is to have regard to the character and use 
of the land at the timeimmediately before the cause 
of action arose; the use, to which the defendant “may 
have devoted the land after the cause of action has 
arisen, ig immaterial. A land sait does not cease to 
be one merely because something elge is claimed along 
with it. 

Mawasi v. Maya Ram, 31 P. B. 1901, followed. 

Hayat v. Sant Ram, 20 P.E 1894, dissented from. 

An objection ag to the valuation of æ suit or to' the 
admissibility of a document fannot be raised for the 
* first tıme in appeal to the Ohief Court, 

Except where the owner stands by and makes no + 
protest when the building is being erected, a person 
knowingly building upon another’s land is not entitled 
to claim compensation in the ejectment suit, but he 
can be allowed to remove the materials. i 

Where no acquiescence on the part of plainti i ig 
proved and it appears that the defendants’ act was a 
trespass; pure and simple, and not an encroachment 
madé by them in the honest belief that the land was 
theirs, no équitable estoppel arises against the - 
` plaintiff. 

Haji Saya? Muhammad v, Gulab Rai,,20 A 845; 
Anath Nath Deb v, Galstaun, 35 O. 661; 12 C. W. N. 
419; Shamnugger Jute Factory Company Limited v. Ram 
Narain Chatterjee, 14 O. 189; Ulagappan Ambalam 
v. Chidambaram Chetty, 39 M. 497, not applied. , 

Beni Ram v. Kundan Ial, 21 A, 496; 26 1. A. 58; 3 
U. W. N. 502, referred to. a 


Farther appeal from the order of A. E. 


” ~ 
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Martineau, Esquire, Divisional Judge, Delhi 
‘Division, dated the 3rd December, 1908, con- 
firming thatof T. P. Ellis, Esquire, District 
Jadge, Delhi, dated the 30th January, 1908, 
- decreeing Rs. 100 by way of compensation, 
and dismissing the rest of the claim. 

Mr. Shadi Lal, for the Appellant, 

Rai Bahadur Lala Lal Chand, for the Re- 
spondents. 

Judge ment.—tThe facts of this case 
will appear clearly from the judgment of the 
‘first Court. 

The claim is in regard to two plots of land 
which are found tobe within the enclosure 
of the Khandewal temple at Jai Singhpara; 
plaintiff claimed to be owner of the plots and 
alleged that defendants, the Munitszime of the 
Khandewal temple, had encroached on them 
some 5 years before suit, 

The plots are described as E and X in 
the judgments of the lower Qourts. L isa 
chabutra 9 biswas in area and is situated in 
the village abadi: X is a small plot of 2 
biswas and is part of the agricultural land 
of the village. 

The first Court fonnd that defendants had 
possession of plot L for 3Qor 40 years and 
could not be ousted. 

It found that X was agricultural land 
belonging to the plaintiff, the Maharaja of 
Jaipur, and the defendants had encroached 
and built on it 5 or 6 years prior to suit. It 
. held, however, that plaintiff's delay in suing 
disentitled him to oust the defendants who 
had raised valuable buildings on ‘this plot, 
believing in good faith that it was their 
property. [tallowed the plaintiff Rs. 
compensation for it and dismissed the claim 
as regards L. ` 

From this order the defendants appealed 
to the Divisional Jadge and the only ground 


urged by them was that the suit of the plain- 


tiff was time-barred. The plaintiff filed cross- 
objection asking for the same relief asin the 
first Court. The appeal and the cross-objection 
were alike dismissed. 

The plaintiff has now filed a further appeal 
to this Court. 

Mr, Lal Chand urged a preliminary objec- 
tion to the effect that no further appeal lay 
as the suit was nota land suit as defined in 
section 3 of the Panjab Conris Act. He gaid 


that though plot X might have been “land” 


as defined in section 4, clause (1) of the 
.Tenancy Act, at some previous time, ib was 
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no longer “land ” at the tima when this suit 
was instituted. In sapport of his conten- 
tion he referred to Hayat v. Sant Ram (1), 
which certainly helps him but in Mawasi 
v. Maya .Ram (2) the earlier. ruling 
was referred to and the Court refused to 
consider it as any authority for holding 
that, whethera suit is a land suit or not may 
be a question to be arbitrarily decided by a 
defendant according to the nature of his own 
wrongful act, which affords the cause of ac- 
tionagainst him. The learned Judges said “The 
true principle, as we concsive, is to have 
regard to the character and use of the land 
at the time, immediately before the cause of 
action has arisen; the use to which the defen- 
dant may have devoted the land after the 
cause of action has arisen is immaterial ag 
determining the nature of the suit brought 
to contest bis wrongful appropriationof the 
land.” 

We are quite in accord with this raling 
and hold that the sait as regards X isa land 
suit. 

Bat Mr. Lal Chand also urges that the sait 


-is nota land suit . because plot L, which ig 


also claimed, is not land. He cites no author- 


ity in support of this contention and we are 


clearly of opinion that a land suit does not 
cease to be one merely because something else 
is élaimed in addition to land. 

His last objection was in regard to the valu- 
ation, but we note that no objection was 
made in the tower Courts and that defen- 
dants themselves accepted the valuation of 
Rs. 1,100 when appesling to the Divisional 
Judge. We, therefore, overrule the prelimi- 
nary ovjections. 

_The plan patin by the plaintif showed 
the abadt plot claimed by him to consist of 
land partly built upon and partly not built 
upon.- Defendants objected and said the 
whole plot was more than 9 Biswas in area 
and that another plan should be put in show- 
ing exactly what was claimed. No other 
plan, however, was putin but the proceeding 


, and the judgment of the first Court show that 


only the unbuilt portion of the chabutra 


“was claimed and Mr. Shadi Lal, -plaingiff's 


Advocate, has admitted this before us. 
Another Appeal (No. 1812 of 1909) relat- 

ing to the plot of land between this chabutra 

and the Agarwal garden has been heard by 


(1) 20 P. R. 1894. 
(2) 31 P. R. 1901, 
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us along with the present case. 
that case shows tbat the bnildingson the 
chabutra belong to the present defendants. 

We have carefully considered the evidence 
in, regard to plot L and we think the first 
Court is right in holding that the defendants 
have been in possession fer many, probably 
not less than 30 or 40, years. 

. The books of the Khandewal temple, which 
show that the chabutra was repaired in 
Sambat 1931, have been objected to in this 
Court as inadmissible in evidence. It does 
not appear that any objection to their admis- 
sibility was taken in’ the Courts below and 
we are not prepared to consider it at this 
late stage. 

The existence at the back of L and to its 
north of a wall similar to that round three 
sides of the Khandewal temple also indicates 
the possession of the defendants, and the fact 
that they have houses or d aramealas on'part 
of the chabutra is in their favour. 

“Assuming that the plaintiff is the pro- 
prietor of the abadi of Jai Singhpura, and 
this is not now denied by Mr. Lal Chand, we 
do not think that he can disturb the long 
possession of defendants, which is that of non- 


`. proprietary residents. 


This disposes of the claim as regards plot L. 
Though defendants in the first Court dis- 
puted the plaintiff’s title to plot X, they did 
not do so in the lower appellate Court and 
they do not now. 

“The only question in regard to this plot is 
whether plaintiff should be given possession 
of ib, seeing that defendants have erected 
buildings on it and that plaintiff delayed in 
suing. 


The evidence for the plaintif is that this 
plot together with other land was cultivated 
by Husain Khan, a tenant-at-will of the 
Maharaja, and the first Court has found that 
it was as cultivated. The firat Court, how- 
ever, says there can be no question of mala 
fides on the part of the defendants as the ex- 
istence of the walls A.B. and A. D. would 
naturally lead them to consider the property 
theirs. We are not prepared to accept this 
viow.e The plot was outside the main temple 
enclosure, and access was gained to it by a 
gap in the wall A. B. There is evidence to 
show that it was used as a passage by the 
villagers and it was certainly cultiyated by 
Husdhin Khan as tenant of the Maharaja for 
2 or 3 years at least prior to: the time that 
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defendants blocked up the gapin A. B. and 
built on it. 

We think the defendants must have had 
good reason to believe that the plot belonged 
to the Maharaja, and if they had any doubt 
they should have consulted the revenue re- 
cords. We do not think it can be said that 
they acted in good faith when they took pos- 
session in the way they did withoat taking 
any trouble to find out their title. 

It is urged that plaintiff’s delay in suing - 
disentitles him to turn out the defen- 
dants now. 

We think there might be some force in 
this argument had the plaintiff been living in 
the village and stood by and made no protest 
while the buildings were being erected. The 
facts, however, are very different here where 
the plaintiff is the Maharaja of a Native 
State. 

On 12th September, 1902, Hussain Khan 
submitted a petition (P. 1) tothe Maharaja 
to the effect that his agent Misri Lal had 
given 1 bigak of his tenaney to the saraagts on 
which they were building and asking for a 
reduction of the rent. There is an endorse- 
ment on this of 25th April, 1902, calling for 
a report from the munsartm, but itis not clear ` 
what was done thereafter. Jai Narain, 8 
servant of the Jaipur State, says that Misri 
Lal was dismissed on account of his connec- 
tion with this encroachment aud that he 
himself told the defendants not to build on 
the land. 

Having regard to all the cirenmstances, 
we do not think there are any grounds for 
holding that the plaintiff acquiesced in the 
encroachment by the defendants. We think 
their act was one of hgghhandedness and 
they thought that the owner ofthe land be- 
ing the Ruler of Native State, no one would 
interfere or trouble about such a small en- ~ 
croachment. 

Mr. Lal Chand quoted several rulings in 
support, of his contention that plaintiff should 
not be granted possession of the plot X. 

The first of these was Haji Sayed Muham- 
mad v. Gulab Rat (3), but it does not appear 
to be in point, for the plaintiff, though claim- 
ing proprietary possession of certain land, 
was found to be entitled merely to an ease- 
ment. A mandatory injunction for demoli- 
tion of the buildings was, therefore, refused 
to him. - 


(8) 20 A. 345. 


NI 
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Anath Nath Deb v. Galstaun (4), is also a 
caso of an easement and not ab all in point. 

Shamnnuggar Jute Factory Company Limitet 
v. Ram Narain Ohatterjee (5) and Ulagappan 
Ambalam v. Ohidambaram Chetty (6), have no 
applicability to the present case. 

Mr. Shadi Lal referred to Bent Ram v. 
Kundan Lal (7), where the doctrine of equit- 
able estoppel as between landlord and tenant 
was discussed. The ruling is not on all fours 
with the present case. 

We think, however, that the plea of eqnit- 
able estoppel is not made ‘out in the present 
case. 

Firstly, because acquiescence on the part of 
the plaintiff is not proved. 

Secondly, because defendant’s act was one 
of trespass pure and simple and not an en- 
croachment made by them in the honest belief 
that the land was theirs. 

We, therefore, accept the appeal and sett- 
ing aside the decrees of the Courts below, 
give plaintiff a decree for possession of the 
plot X his claim to L being dismissed. 

_Under these circumstances we leave the 
parties to bear their own costs. Defendants 
will, of course, be entitled to remove their 


Appeal accepted. 
(4) 85 C, 661; 12 O. W. N. 519. 

(5) 14 0. 189. (6) 29 M. 497. 
(7) 21 A. 408; 26 L A. 68; 30. W. N. 602. 





(s. c. 79 P, W. R. 1910.) 
PUNJAB CHIEF COURT. 
Civi Revision No. 20 oF 1910. 
May 24, 1910. 

Present:—Mr. Ji astice Chevis. 
FARID-UD-DIN—Darenpant—PeririoneR 
VEYKUS 
ALI HUSSAIN AND orages—Praintires — 


RESPONDENTS. 

Adverse possession — Co-sharer—Muhammadan Law— 
Question of fact—Revtsion. 

In a guit by a Muhammadan co-sharer for possession 
of immovable property against a third person who 
pleaded purchase from another co-sharer, plaintiff's 
mother: 

Held, (1) that having regard to the main allegation 
of the defence which was not that plamtiff and his 
mother neyer entered into possession, but that plain- 
tiffs mother sold her share to the present petitioner— 
an allegation which was held to be not proved—there ` 
was good ground for presuming that the purchaser’s 

gsession was not adverse. 

Nasir-ud-din Shah v, Musammat Lal Bibi, 89 P. R. 


-~ 
n 


„lst Class, Delhi, 


OASES. 1009 


1383; Din Mutammiet v. Mahar Bikhar, 39 P. R., 1993 
86 P L R. 1902, distinguished. 

Tne question whether an entry by one co-heir is an 
ontry on behalf of all co-heirs or on behalf of the 
entering co-heir alone is a question of fact. 


Patition for revision ofthe ordorof A. E. 
Martineau, Esquire, Divisional Judge, Delhi 
Division, dated the 20th April, 1909, ravers- 
ing that of Chaudhri Amir Singh Munsif, 
dated: the 13th January, 
1909, dismissing the claim. 

Mahammad Tai-nd-Din, for the Petitioner. 

Judgment.—tThe facts are fully seb 
forth in the judgment of the learned Divi- 
sional Judge, who has held the suit to be. 
within time, regarding the possession of one 
co-sharer as possession of all co-sharers. 

For the petitioner it is urged that amongst 
parties governed by Muhammadan Law, the 
above principle is inapplicable, and Nasir Din 
Shah v. Lal Bibi (1), is relied on. Counsel 
also quotes Lachman Singh v. Sohan Singh 


12), and Din Mohammad v. Mehar Bakhsh 


(3). In Lachman Singh v. Sohan Singh (2), 
I find it laid down (see last’ para on page 
290) that whether an entry by one co-heir 
is an entry on behalf of all co-heirs or on be- 
half of the entering co-heir alone is a ques- 
tion of fact, and having regard to the main 
allegation of petitioner’s defence in the pre- 
sent suit which is, not that plaintiffs and 
their mother never entered into possession 
but that plaintiffs’ mother sold her share to 
the present petitioner—an allegation which 
has been held to be not proved—lI think there 
is goed ground for presuming inthe present 
case that petitioner’s possession was not ad- 
verse. The case seoms to me to differ from 
Nasir Din Shah v. Lal Bibi (1), in which ap- 
parently the daughters had never had posses- 
sion or exercised rights of ownership in any 
way. Here it is indeed difficult to suppose 
that plaintiffs’ mother never exercised her 
rights in any way, seeing that the main line 
of defence is an alleged purchase from plain- 
tiffs’ mother of her share. Din Mohammad 
vy. Maher Bakhsh (3) is also clearly distin- 
guishable. 

I much donbt-too if any sufficient ground 
for revision lies under section 70 (a). Shab 
Dial v. Jhanda Mal (4) if relied on but I 
doubt if anything laid down thera would 


cover the present .case. But even granting 
(D) 89 P. B. 1868. 
2) 97 P. R, 1890. 
(3) 30 P. R. 1902; 86 P. L. R. 1902. 
(4) 42 P. R. 1889. 


Ld 


at ‘diatinguis 
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that section 70 (1) (a) covers such a case, 

I do no think that any sufficient ground for 


interference exists. [am of opinion that the 
Divisional Judge’s application of law to the 


present case is correct and I dismiss this ap-. 


- plication with costs. ; 
Application dismtssed. 


-+ 





(s. c. 80 P. W. R. 1910.) 
PUNJAB OHIEF COURT. 
Civit Revision No. 1358 or 1900. 
` July-19, 1902. 
Present; ——Mr. Justice Anderson. 
- JALAL DIN— PLAINTIF — PETITIONER 
tersus 


. RAMZAN—Deranpsnt—Responpdgnt. 

Tandlord and Tenanl—Tahzamin—Nature of the 

tenure-—~Tenant denying his landlord's title—Denial 
operates os a ground for forfeiture of the tenancy-- 
_ Appellate Court deciding case on a point not raised wn 
“the pleadings, and inconsistent thereutth-——Material 
_ trregulanty-~Revision—Pleadings. 
A tenant repudiating his landlord’s right and setting 
“up an adverse title can be ejected irrespective of the 
“period during which he may have been in possession 
and a:lease of tahzamin, though itis in the nature 
of a permanent lease, is liable to forfeiture under the 
Transfer of Property Act if the tenant denies the title 
of the landlord. : 

Moulvi Said-ud-din v. Agha Mir, 19 P. B. 1876, 
hed, . 

Banee Madhab Banerji v. Jay Kishen Mookerjee, 12 
W. R. 498; Juhooree Lall Sahoo v. H. Dear, 28 W. R. 
.899; Gangadhar Shikdar v. Asim ud-din Shah Biswas, 
80. 980, not followed. 

Shamsher Ali v. Daya Bibi, BO. L. R. 150, followed. 
- Kally Dass Alur v. Manmohan Daszee, 24 0. 440, 
.r3ferred to. 

_ An appellate Court is not right in going into a ques- 
< tion not raised in the pleadings. 


An appellate Court commits material irregularity l 


if it misapplies the law relating to the case and 
decides it on a point not raised in appeal. 


Revision from the order of. the Dirvi- 
sional Judge, Labore Division, dated -21st 
August, 1900, modifying the decree of the 
Munsif of 2nd Class, Lahore, akad 26th 
_ March, 190). 

Mr. Ram Bha; Datta, for the Petitioner. 
Mr. Ishar Das, for the Respondent. 
Judgment.—The facts of this case 
` appear from the judgments of the Courts 
ypelow.. ` 

The lower’ appellate “Court held that 
plaintiff could not eject defendant, although 
he was his tenant denying his title, because 
his representative-in-title had allowed defen- 
dant’s representative to build on the land and 


must, therefore, be considered to have made a 


vt 
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permanent grant of the land subject only to his 
right to realize a fairtrent, as was held in the 


` case of Moulot Satd-ud-din Khan v. Agha Mir 


his 


4 


(1). Revision is applied for on the ground 
that the Divisional Judge has erred in hia 
view of the law as laid down and has decided 
on a point not raised by-defendant in appeal. 

In Satd-yd-dinv. Agha Mtr (1), on which 
Divisional Judge relied (a Delhi case), the 
defendants did not deny that ownership of 
the site vested in plaintiff. It appears to me 
that this makes a great difference. 

Both Courts are agreed that plaintiff's 


father Fagir Sayad Kamar-ud-din acquired 


the site by a pre-emption suit in 1877. The- 
defendant was no party to that suit but, 

either previous to that date or soon after, 
representative was occupying the - 
site. In his pleas he alleged that both the — 
site and the building had descended to him 


‘from his ancestors, a plea quite inconsistent 


with the ground taken by the Divisional 
Judge in deciding the case. In fact, defen- 
dant, besides raising all sorts of difficulties 
as to form of suit, pleaded adverse possession ` 
and res judicata because plaintiff had failed to 
get a decree for rent, as his lease was un- 
registered and ron for over a year. 

I- have been referred to Shamsher Ali v. 
Daya Bibi (2), where it was held thata tenant - 
repudiating his landlord's right and setting ` 
an adverse title can be ejected irrespective of 
the period during which he may have been in 
possession, which seems in point in- the 


| present case. In Kally Das Ahirv. Manmohani 


-ment of rent. 


Daasee (8), referring to a case in thé town of 
Calcutta, it was held that-a lease, notwith- 
standing it is permanent, is liable to forfeiture 
under the provisions of the? Transfer of Pro- 
perty Act if the tenant denies the title of the 


‘landlord. There too a suit had been brought 


for‘rent inthe Small Cause Court and defen- 
dant while denying tenancy under plaintiff 
admitted occupation as owner and denied pay- 
In the subsequent regular 
suit the defendant being unable to support 
the proposition that plaintiff was not the 
landlord tried to withdraw from his former 


‘position but was held to itand for that denial 


of title had to forego his permanent lease. 


Lala Tahan Das besides the Delhi case of 
1875, referred to above, relied on Banes 

z 19 P. E. 18765. 

a) 8 O. L. R. 150. 

(3) 24 0. 440; 1 0; W. N. 321. 


hi 
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Modhab Banerji v. Jay Kishen Mukerji (4); — 


Jahoom Lal v. H. Dear (5) and Gangadhar 
Shikdar v. Azim-ud-din (6) as authorities for 
the proposition that permanent grants for 
building cannot be resumed or forfeited under 
any circumstances, and further argued that 
the Divisional Judge was justified in con- 
sidering the point although not specifically 
raised in the grounds of appeal. 

Iam unable to accept this view. There 
seems to be more reasonable doubt that 
plaintiff’s representative acquired the 1ight 


of landlord or owner of the tehzamin and 


that defendant was bound to pay him rent. 
Though estopped from denying his tenancy 
defendant elected to do so, and I think plain- 
tiff can, therefore, fairly claim to eject him 
for his contumacy. .The only plea defendant 
could have ensily set up would have been 
one of custom but he pleaded adverse posses- 


_ Bion and explicitly denied plaintiff's rights as 
‘landlord. 


This was not the plea in the Delhi 
case of 1875 on which the Divisional Judge 
relied and which sets forth a custom which 
may or may not obtain in Lahore, 

I cannot admit the argument that Divi- 
gional Judge was right in going into a ques- 
tion not raisedinthe pleadings. Defendant’s 
plea was quite inconsistent with this. He 


‘ failed tò substantiate his plea of adverse pos- 


session in both Courts and the case should be 


- decided secundum allegata et probata. 


The Divisional Judge committed material 
irregularity and, in my opinion, misapplied the 
law. I reverse his order and restore the 
order of the first Court granting plaintiff a 
decree for re-entry onthe premises from which 
defendant must remove his materials within 
three months of this date or settle with plain- 
tiff in execution for value of same under the 
direction of the Court or defendant may enter 
into a new arrangement as to payment of a 
suitable annual rent if plaintiff agrees. 
Defendant will pay plaintiff’s costs through- 
out. 

Revision allowed. 

(4) 12 W. R. 493. BE 
(6) 23 W. R. 899. 

(8) 8 0, 960, 
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(8.0. 130. 0. 143) 
OUDH JUDICIAL COMMISSIONER'S 
r COURT. ; 
Oivi, Revision No. 135 or 1909.. 
April 28, 1910. 
Present.—Mr. Hvans.- 
Taes INSTALMENT BANK, ULp.—Puratntiry 
—APPHICANT 
Versus 
Lala KANDHAYA LAL AND ANOTHER— 
DR&FENDANTS—Opposite Parry. : 

gale of Goods Act (56 and 57 Vict. 1893, C. 71), s. 10 

—Contract for sale of goods— Stipulations as to the 
time of delivery, whether of the essence of contract. 
. Unless a different intention appears from the terms 
of the contract, stipulations as to the time of delivery 
are not deemed to be of the essence of a contract of 
sale of goods. 

Petition for revision against the order of 
Pandit Hazari Lal, Munsif, Fyzabad, dated 
19th August, 1909, exercising Small Cause 
Court powers. 

Babu Bisaeshar Nath holding brief of Mr. 
E. Manuel, for the Applicant. 

Mr. A. P. Sen, for the Respondents. 


Judgment.—tThis is an application 
for revision of an order of the Munsif of 
Fyzabad dismissing the applicant’s claim for 
damages against the defendants. “This claim 
was based on the following allegations: The 
plaintiff-applicant is an agent of a firm in 
Germany and on the 9th December, 108, 
the defendants sent. an order through the 
plaintiff to this firm for certain articles. 
These articles were received on the 4th May _ 
1909, but the defendants withont any good 
reason refused to take delivery in contraven- 
tion of the contract between the parties. The 
applicant after sending-a registered notice 
to the defendants had the goods sold by 
auction at which Rs. 259 were realised. The 
amount paid by the applicant to the German 
firm is Rs. 880 and the difference of Rs. 91 
was claimed as damages together with interest ~ 
Rs. 5-13-3. Various pleas were taken by the 
defendants justifying their refusal to take 
delivery. One of them was that the goods 
received were not numerically the same as 
those ordered and also that they were “not 
according to sample. The other plea was that 
they were not received within the specified 
time. The learned Munsif found that 35 
pieces of goods were ordered 24 inches wide 
each and these goods were received; but he 
held that it was not proved that they were 
according to the sample shown to the defens 
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dants by the applicant. He further found 
that it was agreed that the goods should ba 
delivered at the ond of March, but asa matter 
of fact they arrived in May. The claim was, 
therefore, dismissed. In revision it is contend- 
ed that there was no justification for this 
finding so far as it is against the applicant. 
I find from Exhibit 1 which is the order 
sent by the defendants that they ordered “35 
pieces P-h. No. 4/6805, width 24," 28/33 
yards long, price 49d. per yard; and Exhibit 
3 dated the 19th February, 1909, from the 
firm in Germany shows that they had export- 
- ed goods exactly corresponding in deserip- 
tion to those ordered. It is admitted that 
the defendants refused to take delivery of 
these articles without examining them at all. 
I find also from Exhibit No. 7, dated 28th 
of June, 1909, which is the only documentary 
evidence showing why the defendants refused 
to take delivery, that the defendants at that 
time never alleged that the goods were not 
according to thesample. On the considera- 
tion of the evidence as a whole, I am satisfied 
that the finding of the learned Munsif that 
the defendants. were justified in not taking 
delivery because the goods were not acoord- 
ing to the sample is not based upon evidence. 
The defendauts did not take delivery simply 
because ib was not convenient to do so, and 
they-have in their defence raised a number of 
pleas all of which have boen found to be 
false. The other plea raised by the defendants 
which was also accepted by the Munsif is 
that it was arranged between the parties that 
delivery should he made at the end of March, 
1909. Assuming that the finding of the 
learned Munsif that there was an agreement 
between the applicant and the defendants 
that the goods were to be delivered at the 


end of March is correct, yet lam not pre- | 


pared to say that the time of delivery was of 
the essence of the contract. The general rule 
as to sale of goods is laid down in section 10 
of the Sale of Goods Act, 1893; andit is 
therein stated that unless a different intention 
appears from the terms of the contract, stipula- 
tiofts as to ethe time of payment are not 
deemed to ba of the essence of a contract of 
sale. At the same time each party has a 
general right to have a contract performed 
within a reasonable time according to the 
circumstances of the case. In this particular 
instance it is urged on bebalf of the defen- 
dants that it was necessary that the goods 
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should arrive in India at the end of March in 
order that they should be available for sale 
This is @ contention which 
is based upon no evidence at all, and in fact 
has no substance because I find that the Holz 
in the year 1903 took place on. the 7th and 
Sth of March, 1909, and, therefore, the end of 
the mouth of March did not relate to any 
special period within which sale could be 
easily effected. The goods ordered were 
summer goods which could be easily sold at 
any time during the hot wheather. I find 
that this contention has no force, and that 
the learned Munsif was wrong in holding that 
the defendants’were justified in refusing to 
take delivery because the goods had not 
arrived at the end of March. Finally it is 
urged on behalf of the defendants that 
whether the decision of the learned Mnnsif 
is right or wrong, the grounds taken in this 
application are not grounds which can be 
considered in an application for revision. This 
application is made under section 25, Act IA of 
1887, and the provisions of thatgection allow 
a High Court to pass any order in a case As 
it thinks fitif in the opinion of the Court 
the decree made by the Court of Small 
Causes was not according to law. In this 
particular case I have no hesitation in hold- 
ing that the applicant was entitled to a 
decree and the defendants were not justified 
in refusing to take delivery of the. goods. i, 
therefore, accept the application, and setting 
aside the order of the Court below grant the 
applicant a decree for Rs. 96-13-3 with costs 
in all Courts and interest at 6 per cent. per’ 
annum from date of suitenntil. realization. 


Application allowed, 





(a o. 13 0. O. 146.) 
OUDH JUDICIAL COMMISSIONER’S 
=- COURT. < 
Rent APPHAL No. 2 or 1910. 

March 14, 1910. 

Present:—Mr. Piggott, A. J. C. 

RAM NARAIN—DEFENDANT 

verstis 
Hon’shE UDAY PRATAP ADIADAT 


SINGH— PLAINTIFF. 

Oudh Rent Act (XXII of 1886), 8. io TI oe. of | 
rent on account of scarcity—Lessee, whether entitled to 
suspension of rent fiwed by lease. 

A lessee is not entitled to a suspension of the rent 


a . = 
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"fred by his lease in proportion to the rental diana i 


anspended under orders of the Local Government on 
account of scarcity. 


. The principle of asotion 19 ofthe Oadh Rent Aot 


applies to sach a cise. The respective rights and 


liabilities of lessees and their superior proprietors are 


to be determined by the terms of the contract between - 
. the parties. : 


Appeal against the decree of Babu Madan 
Lal, officiating Deputy Commissioner of 


Gonda, dated 29th September, 1909. 


= Babu Bisheshar Nath Srivastava, for the 
Appellant. 


| Mr. A. P. Kèn, for the Respondent. 


Ji uüdgment.—The defendant-appel- 
lant held a lease of two villages from the 
plaintiff-respondent. Under his contract of 


. lease he was bound to pay certain sams on 


certain fixed dates and in default to pay 


` interest at Rs. 1-87 per cent. per mensem on 


any arrears that might remain due. In the 
year 1315 F. a portion of the’ rental demand 
payable by the tenants of the villages in 


question was suspended under the orders of 


- the Local Government on account of scarcity. 


of suspensions algo. 


The question raised by this appeal is whether, 
_ in view of this order of 


suspension, the 
plaintiff-respondent is entitled to` claim 
interest on such portion of the arrears payable 


by the defendant-appellant on account of the 


year.1315 F. as corresponds with the propor- 
tion of the rental demand suspended. The 
view of the Legislature regarding thé rights 
of a lessee in a case like the present seems 


sufficiently expressed by the exclusion of the 


leases from the benefit of section 19 of the 
Oadh Rent Act (XXII of 1886). _It is true 


_ that section deals with remissions, but the 


principle is applicable by analogy to the cases 


intention of the * Legislature to leave the 
respective rights ard liabilities of lessees and 
their superior proprietors to be determined 
by the terms of the contract between the 
parties. In this case I have no doubt that 
the defendant bound himself under contract 
tə pay the arrears claimed on the dates fixed, 
irrespective of anything that might happen 
in the way of crop failure. on account of 
drought.or any othér cause. [am unable to 


hold under the circumstances that he is 


4 


entitled to relief against the terms of his own’ 
bond. The parties have not contested before , 


me the detail of the account in the lower 
Court under which a sum of Rs. 1,079 was 


found due to the plaintiff on account ‘of l 
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saang It is clear that a substantial: portion 
of this sum’ would. be payable by the defen- 
dant apart altogether from the point raised 
in this appeal, for the payments on-account of 
the year 1314 and 1316 F. were certainly not 
made on the dates prescribed by the terms of 
the lease. As, however, I find against the 


appellant on the question of his liability for 


interest on account of the year 1315 F. itis 
not necessary for me to go into the question 
of account, I have felt some doubt as to 
whether the Court might not in its discretion 
have dealt more leniently with the defen- 
dant in respect of arrears of interest accrued 
due since the institution of this suit, but I 
think it sufficient to saythaton full considera- 
tion I am not satisfied that I ought to inter- 
fere with the decree of the lower Court on 
‘this point. ar 
I dismiss this appeal with costs. 
Appeal dismissed. | 


(s. c. 18 0. O. 148.) 


-= OUDH JUDICIAL COMMISSIONER'S . 


COURT. 
' Ssoonp Orvin Aepaan No. 303 or 1909. 
March 17, 1910. 


Present: —Mr, Evans, A.J.O., and Mr. Piggott, 


A. J.C. 
UDIT NARAIN SINGH— PANTURA 
VETEUS 
SAHIB ALI AND oruags —DEFENDANT3. 
Mortgage—Stipulation to give mortgagee actual 
“physical possession of plots mortgaged —Fatlure to get 
actul physical pos3ex3sion on account of mortgagor's 
fraud —Artgazée entitled to simple monsy dscree— 
Limitation Act (XV of 1877), Sch. IT, arts. 93, 97, 116 


“and 120, 


“On 19th November, 1903, dofendant-respondent 
executed a mortgage deed with possession for s certain 
specified plot of landin favour of the plaintiff-appel- 
lant The contract was that the mortgagee should 
have actaal physical possession and enjoy the entire 
gross rental in lien of interest. 
turned out to be the sir landof the defendant, and 
plaintiff obtained merely proprietary possession with 
the right to collect rentat aredaced rate from the 
mortgagors. It was found as‘a fact by the lower 
appellate Court that the contract was obtained from 
the plaintiff by defendant by maang of a> concealment 
of material facts amounting io fraud: 

Held, that, upon the finding of the lower appellate 
Oourt, the plaintiff would bə entitled to a simple 
money decree for the sum advanced with such 


- interest as the Court might find dpe: 238 - 
Held, further, that the claim must fall either under 


article 95 or 97 of the 2nd Schedule to the Limitation 
Act; article 116 or 120 could not apply to the case. _ - 


„Appeal against the decree of Babu Krishna 


. Kamar; Sab- Judge, Partabzara, dated 30th 


a 


~ 


The plot in question . 


3 
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June, 1909, reversing the decree of Babu 
Gokul Prasad, Munsif, Kunda, dated 20th 
April, 1903. 

Babu Hargobind Das, holding brief of Babu 
Puttoo Lal, for the Appellant. 

Pandit Gokaran Nath, holding brei of 
Babu Tshkri Dayal, for the Respondents. 

Judgment.—In this case the defen- 
dants-respondents borrowed a sum of Rs. 200 
from the plaintiff-appellant on the 19th 
November, 1903, and mortgaged with posses- 
sion a certain specified plot of land. The 
contract was that the mortgagee should have 
actual physical possession with the option of 
cultivating ib himself or letting it to tenants 
and thereby enjoying the entire gross rental 
of the mortgaged land in lieu of interest. It 
was added that the amount of the said gross 
rental was estimated at Rs. 24 per annum. 
“There was then a clause as to redemption 
with which we are not now concerned; and 
finally it was stipulated that if the mort- 
gagee’s possession were disturbed he should 
have power to realize the mortgage-money 
with interest at Rs. 2 per cent. per mensem 
_ from the mortgaged property as well as from 

the persons and other property of the mort- 
gagors. The plot in question turned out to be 
the sv land of the défendants-mortgagors, 
Under the provisions of section 7A of-the 
Oudh Rent-Act (XXII of 1886) they have 
retained possession of the same as their 


exproprietary holding. The plaintiff has, 


obtained merely proprietary possession with the 
_ right to collect rent at the rate of Rs. 11-1-5 
per annum from the mortgagors. The 
facts so far as stated are practically identical 
with those to be found in a case [Dipan Rat 
vy. Ram Khelawan Rat (1)] recently decided 
by a Bench of the Allahabad High (Court, 
In that case the pleas raised on behalf of the 
present appellant, both those founded on the 
provisions of section 68 of the Transfer of 
Property Act (1V of 1882), and those based 
on section 65 of the Indian Oontract Act 
(LX of 1872), were considered. It was not 
` eyen contended in that case that the plaintiff. 
mortgagee could get anything but a simple 
money-decree under the provisions of section 
65 of the Indian Contract Act (IX of 1872) ; 

and those, provisions were held by the High 
Oonrt not to apply to the facts then before it. 
It was decided that the plaintiff. mortgagee 


` could get nothing but possessio:. of tha pro- 
(1) 2 Aa L. J. 29 Notes, 


INDIAN CASES. -— l : 


{1910 


prietary rights together with the right to 
receive rent from the exproprietary tenants. 4 
The decision was based upon the assumption 
that both parties, at the time when they 
entered into the contract, were aware of the 
fact that the mortgage was one dealing with 
sir land, and that they must be presumed to 
have known that the agreement to place the 
mortgages. 1 in actual physical possession of 
the sir land was void under the provisions 
of section 23 of the Indian Contract Act 
(IK of 1872) as being of such a nature that 
if permitted it would defeat the provisions of 
law. Upon these facts there can be no doubt 
that the provisions of section 65 of the Indian 
Contract Act would not apply. The distine- 
tion drawn in the present case is that the- 
plaintiff-mortgagee did not know that the 
land in suit was the sir of the defendants- 
mortgagors and that the contract was in fact 
obtained from the plaintif by the defendants 
by means of a concealment of material facts 
amounting to fraud. There is a finding by 
the lower appellate Court that this was 
actually the case, and we are bound by this 
finding in second appeal. We, are, however, 
of opinion that the lower appellate Oourt was 
right in holding that a claim for damages 
based upon such allegation of fraud would be 
barred by limitation under article 95 of the 
second Schedule to the Indian Limitation Act 
(XV of 1877). It seems in fact clear that 
such claim must fail either under article 95 
or under article 97 of the aforesaid Schedule. 
In either case the plaintiff's period of limita- 
tion was three years, and his cause of action 
arase in the month of March, 1904, when an 
order was made against him in the Revenue 
Courts which retained thg defendants in 
actual possession as exproprietary tenants. 
Upon the finding arrived at by the lower 
appellate Court the plaintiff would have 
been entitled to a simple money-decree for 
the sum of Rs. 200 advanced by him to 
the defendants together with such‘interest 
as the- Court might find due. If the suit 
as now brought is to be looked at as one 
for relief on the ground of fraud, or as one 
for the recovery of-money paid upon a con- 
sideration which afterwards fails, it is un- 
doubtedly barred by limitation. The argu- 
ment before us was that the case should be 
taken as falling either under article 116 or 
under article 120 of the second Schedule to 
the Indian Limitation Act (XV of 1877). 
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GOKUL PRASAD V. ALI BAKHSH, 


The latter article cannot be considered when 
thə case is one to which any other article is 
applicable, As ragards article 116 it is equal- 
ly clear that the plaintiff ig rot entitled to fall 
back upon the stipulation in the mortgage- 
deed by which he was to get actual physical 
possession of the mortgaged land and enjoy 
its estimated profits of Rs. 24 per annum, 
this stipulation baing an agreement void in 
law. This appeal, therefora, fails and is 
hereby dismissed with costs. 
Appeal dismissed. 





‘(8 0. 13 0. 0. 152 ) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Szoonp Civin Appgat No. 342 oF 1909. 
March 17, 1910. 
Present: —Mr. Chamier. 
GOKUL PRASAD—Pu.atintive 
VOTEUS 
ALI BAKHSH AND OTHERS — DEFENDANTS. 
Interpretation of statute-~Procedure —Law of procedure, 
change in—-Procedure applicable to pending sutts— 
Amendment of plaint, whether a question of procedure, 

The question, whether a plaint can be amended so 
as to enable the Court to give the plaintiff a declara- 
tion. ia a mere question of procedare; and on the 
principle thata litigant has no vested rightin pro- 
cedure, the question of amendment arising subsequent 
to the passing of the new Civil Procedure Code (Act 
V of 1998) will be governed by ıt althongh the case 
was instituted under the old Code. 

Appeal against the decree of H. G. War- 
burton, Esquire, District Judge of Lucknow, 
dated 5th June, 1909, modifying the decree of 
Manshi Badrul Hasan, Mansif, South 
Lucknow, dated Sth June 1908. 

Babu Salig Ram, for the Appellant. 

Babu Hari Kishen Dhaon, for the Respond- 
eng. 

Judgment.—on April 4th, 1862, 
Nawab-Yasiman Mahal Sahiba, Tapita? of 
Mauza Bhainsa, gave ona Madar Bux a lease 
of 15} bighas of land on the terms following, 
namely, ` Bashart kheirkhwaht waste duvwm 
ke jabt 1k ki jagir qaim rahe.” 


In June, 1836, Nawab Yasiman Mahal 


‘Sahiba transferred the village to M. Kali 


Prasad by a sale-deed in which expres3 mən- 
tioo was made of the lease in favour.of Madar 
Bux. In Dacember, 1902, Nawab Yasiman 
Mahal Sahiba died and in July, 1903, the 
jagir was resumed and the plaintiff who had 
become proprietor became liable to pay the 
Government revenue assessed thereon, In 
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May 1905, MadarBux diedand in thefollowinz 
year mutation of names was-effected in favour 
of someof thedefendants as his representatives. 
The present suit was in September, 1907 
The plaintiffs case is that the lease came to 
an end on the resumption of the jagir in July, 
1903, and from that date Madar Bux and his 
representatives the défendants were tres- 
passers. The plaintiff prayed for a decree for 
possession of the land and for Rs. 301-7’ on 
account of mesne profits*for costs and for any 
other relief which the Court might think 
proper to grant. The defence was that Madar 
Bux held a perpetual lease which did not 
come toan end on the résumption of the Jagir; 
that he was entered in Register No. 5 as 
under-propristor of the land; that he and his 
heirs were uuder- proprietors of the land; and 
that the suit was not cognizable by a Civil 
Court, The meaning of the last pleaapparently 
was that even if thedefendants were not under- 
proprietors they were tenants and not liable 


` to be ejected otherwise than by proceedings in 
the Revenue Court. - 


Both the Courts below 
have held that the lease came toan end on 
the resumption of the jagir, that Madar Bux 
did not under the lease acquire proprietary 
rights either by adverse possession or by 
reason of the entry of his name in Register 
No. 5. The Munsif held that the suit was 
barred by limitation becanse Madar Bux and 
his heirs had claimed to hold as under-pro- 
prietors ever since’ September, 1887, when 
Madar Bux's name was entered in the Register 
No. 5. On appeal the District Judge held 
that the sait was not barred by limitation, 
that notwithstanding the entry of his namein 
Register No. 5, Madar Bux remained tenant 
of the land holding under the patia of 1863 
and liable to be ejected on the resumption of ~ 
the jagir. But the learned Judge was of 
opinion that the plaintiff was not entitled to a 
decree for possession. I gather that it was 
his opinion, that the defendants were tenants 
of the land, therefore, all that a Oivil Court 
could do was to give thè plaintiff a declaration 
that the defendants werenot under-propristors 


ofthe land. 


* w * ‘ * . | 


The remaining question is whether the 


District Judge was justified in giving the 


plaintiff a declaration. It is not suggested 


that the learned Judge was not justified on. 


the facts in making such a declaration, bat it 
is pointed out thatthe plaintiff did not ask 


a 
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for declaration and it is urged that a suit for 
declaration differs essentially from a suit for 
possession, and, therefore, whether the plaint 
was amended or not, the District Judge was 
wrong in giving the plaintiffa declaration. It 
seems to me that the powers of the District 
Judge in this matter depend upon the new 
Code of Civil Procedure, under Order VI, 
Rule 17, of which, the Court may atany stage 
of proceedings allow either party to alter or 
amend his pleadings on such terms as may be 
just and also such amendments shall be made 
as may be necessary for the purpose of deter- 
mining the real question in controversy between 
the parties. The proviso to section 53 of the 
Code of Civil Procedure finds no place in 
the present Code and it seems clear that the 
Legislature intended to confer upon the 
Courts a much wider power of amending or al- 
lowing amendments of pleadings than they had 
under the old Code. Butit is contended that 
inasmuch as the suit was instituted under the 
old Code, Order VI, Rule 17 does not apply. 
1 cannot accept this contention. It has been 
held repeatedly that a litigant has no vested 
right in procedure. There is here no ques- 
tion of interfering with substantive rights. I 
must hold that the question whether & plaint 
can be amended so as to enable a Court to 
give the plaintiff a declaration is a mere ques- 
tion of procedure and that the new Code 
applies to the case. See Select Case No. 187: 
Yonosuke Mitsne v. Ookerda Khetsy (1); Fateh 
Ohand v. Mohammad Bakhsh (2) and 
Jogodamund Singh v. Amrita Lal Sircar (3). 


_ There is no question of surprise. The plain-` 


tiff alleged that the defendants were tres- 
passers because the lease held by Madar Bux 
came to an end in July, 1903. The defen- 


_dants in effect pleaded that even if the lease 
came to an endin 1908 still they were tenants ` 


not liable to be ejected except by proceedings 

in the Revenue Courts. -I allow the plaintiff 

to amend his plaint by inserting a prayer for 

æ% declaration that the defendants are not 

ynder-proprietors. , 
* (+ # x 

* x 

(1) 21 B. 779. 

(2) 16 A. 259, d 

(8) 22 0. 767. 
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(s. 0. 13 0. O. 165.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civic APPLICATION No. 16 or 1916. 
March 18, 1910. 
Present:—Mr. Ohamier, J. C. 
RAM PAL JHAN—Dasrenpant—Aprnicant 
VETss 
MAHADEO PRASAD—PLamtirr— 


OPPOSITE PARTY. 

Limitation—Suit to recover monsy secured by a 
mortgage deed found to be invalid —Limitation Act (IK 
of 1908), Sch. I, arts. 97 and 116. 

Where a mortgagee was dispossessed under a decree 
obtained by certain persons on the ground that the 
mortgagors were members ofa joint Hindu family 
and had no authority to make the mortgage and the 
mortgagee brought a suit for recovery of, amongst 
other sums, the money secared by the mortgage: 
Held, that the suit was governed not by article 116 
but by article 97 of the Limitation Act. 


Petition for revision against the decree of 
M. Mohammad Ainul Hak, Sub-Judge, 
Gonda, dated 22nd December, 1909, exercis- 
ing Small Cause Uourb powers. 

Babu Hargobind Das, for the Applicant. 

Mr. E. Manuel, for the Opposite Party. 

Judgment.—tThis is an application 
for revision of a decree passed by the Sub- 
ordinate Judge exercising the powers of a 
Judge of a Small Cause Court. The facts are 
as follows.— 

The defendants in April, 1898, mortgaged 
certain land to the plaintiff and put him 
in possession. The mortgagors promised to 
redeem the property in five years and they 
agreed that if there was any disturbance 
in the title or possession of the mortgage the 
mortgagors would be liable for any costs in- 
curred by the mortgagee in defending himself. 
Certain persons not parties to this case brought 
asuitagainstthe parties to this case for posses- 
sionof the property on the ground that the 
thortgagors were members of a joint family 
and had no authority to make the mortgage. 
A decree was passed in their favour and 
the mortgagee was dispossessed and had 
to pay Rs. 62 as mesne profits, and Rs. 25 
costs incurred by the plaintiffs in that 
suit; he incurred also Rs. 8 on account 
of his own costs. The mortgagee was dis- 
possessed in June, 1909, and he brought the 
present suit in November, 1909, claiming 
Rs. 100 the principal sum secured by the 
mortgage and Rs. 96 being the amount 


-paid by him as stated above on account of 


mesne profits and costs. The Subordinate 
Judge decreed tho claim, The first contention 


d 


Vol. vit 
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, advanced in support of this application for 
"porion is that the property mortgaged was 
held by the mortgagora as tenants with a 
right of occupancy, that the mortgaga of the 
land was consequently contrary to law and void 
and that the mortgagee was aware of these 
facts and, therefore, he is entitled to sue on 
the mortgage deed. All that we know abont 
the mortgaged property is thatit was decreed 
to esrtain persons by the Settlement Court in 
1876. There is nothing to show that a right 


of occupancy was decreed or that the decree ` 


placed any restriction onthe transfer of the 
property. According to Exhibits on the file, 
the decree was for gibzadari and it has often 
baen pointed out that thera are several kinds 
of gabzadart. Inthe absence of evidence it 
cannot ba assumed that whut was decreed in 
the present instance was a non-transferable 
tenure. I need not, therefore, consider the 
question whether the mortgage would have 
been invalid supposing that -the decree had 
imposed restrictions on transfers. 

The second point taken is that the Court 
ought not to have given the mortgagee a 
-decree for the sums spent by him in the 
previous litigation. I must overrule this 
contention, The mortgage deed expressly 
provides that the mortgagor shall ba liable in 
the event of disturbance taking place in the 
title or possession of the mortgagee, 

The third and last point taken is that ‘the 
claim was barred by limitation. As regards 
theclaim for the amount paid by the plain- 
tiff on accoant of mesne profits and costs itis 
obvious that the claim is within time. The 
right to sue for these sums did not accrue 
till Jane, 1909, only five months before the 
present suit was brought. The learned pleader 
forthe appellant contends that the suit is 
‘governed by articl3 116 of the frst Schedule 
to Limitation Act of 1908. It is pointed ont 
that the term of the mortgage was five years 
and that more than 6 years elapsed ` bet- 
ween the expiration of that term and the 
institution of the present suit.| In my opinion, 
article 116 does not apply to this’ case. The 
mortgage was a usufructuary mortgage and 
there was no personal liability on the mort- 
gagors so long as the mortgagee remained in 
undisturbed possession of the ‘property. It 
appears to me that the suit is governed by 
article 97 and is, therefore, well within time. 

Theapplication is dismissed with costs. 


Application dismissed, 


(s. c. (1910) M. W. N. 124; 7 M: L. T. 273.) 
MADRAS HIGH OOURT. 
FiRST Cvrk APPRALI Nos. 26, 59, 220 anp 221 
or 1905. 
November 2, 1909. 
“Pressnt:—Mr. Jastice Wallis ani ` 
h Mr. Justice Miller. 
P.PARVATHI KATTILAMMAH ayp 
OTHERS—~A PPRLLANTS 
VErsusg 


P. RAMACHANDRA EJAMAN AND OTHERS 


- — RESPONDENTS. 

Malabar Liw—Gift to a lady and her children not 
forming a separate tavazhi—Right of eldest male 
member to minige—Surt against manager for miscon- 
dust, mrintainability of—Specific Rehef Act (I of 
1877 ), 8. 42—Suit of declaration without prayer for pose 
session, 

Where a gift has been made toa lady and her 
children and she does not form a separate tivazhi, 
the property has all the incidents of a tarwad pro- 
party and tha eldest. mals mambar has the right to 
manage the simeand so faras the management is 
concerned, he stands in ths same position-ag a 
karntvan and can be removed for misconduct. 

Koroth Amman Kutti v, Perungottil Appoo Nambiyar, 
23 M. 822; Kunchacha Amma v. Kutti Mammi hi 
16 M. 201, relied upon. 

A suit for the removal of a karnavan lies. The 
karnavan should not ba allowed to remain in the 
position of a manager where he hag endeavoured to 
deprive the separate members of a tavdzhi of their 
property. 

Where a mortgage has been created by the manager 
which is not binding on the junior members and it ig 
found that in parasanse of the mortgage, the mort- 
gagee has not taken possession, a suit for a mere 
declaration of the invalidity of the mortgage withont 
a prayer for possession is maintainable. ` 


Appeals Nos. 220 and 221 of 1903, trans- 
ferred to the High Oourt from the District 
Court of South Canara, against the decreas 
of the Subordinate Judge’s Oourt of South 
Oanara, in Original Suits Nos. 25, 28, 27 and 
23 of 1903, respectively. 

Mr. J. L. Rosario, for Appelsiini No. 26 
and for Respondents in Nos. 59 and 220. 

Mr. K. N. Aiya, for the Respondent in-No. 


26 and for Appellant in Nos. 59, 220, 221. 


Mr. 
No. 59. 

Mr, V. Ryru Nambiar, for the Respondents 
in Nos. 59, 220 and 221. 

Judgement.—tIn Appeal No. 


T. Rangichariar, for the Appellant in 


59 of 


1905, the plaintiffs appeal from the decree of 


the Subordinate Judge dismissing their suit 
for the removal of the 1st defendant from the 
position of karnavan and for other relief, 

The first question is whether a suit will lie 
to remove the lst’ defendant. Though the 
Subordinate Judge finds that the plaintiffs 
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male stands in the position of karnavin suffi- 4 


separate tavazht, it is not found and ib does 
not seem to have been alleged by the plain- 
tiffs that their ascendant Lakshmi Kat- 
tilamma severed all connection with the 
Ramath #avaehi of her own tarwad and 
we have not been shown any evidence to 
provethat she did so. Therefore, we must 
take if that ib has not been shown that the 
plaintiffs and the Ist and 2nd defendants form 
a separate tavashs or branch tarwad-and con- 
sequently their group has no karnavan of 
its own in the strict sense of the word. This 
follows from the opinion expressed-in Koroth 
Amman Kutti v. Perungotttl Appoo Nambrar 
(1), and it seems clear that a gift of property 
to a lady and her children cannot have 
the effect of depriving the karnavan of her 
tarwad of his right for relieving him of his 
duties in regard to the doneas; t. e., of setting 
up a new karnavan in his place. But according 
to Kunchacha Umma v. Kutti Mammi Hajee 
(2), the property given is held by the donees 
with the usual incidents of tarwad property 
inaccordance with Marumakatayam usage 
and among the usual incidents of tarwad 
property are undoubtedly impartibility except 
with the consent of all the owners and 
management by the eldest male. ' The correct- 
ness of the view that these incidents are 
applicable in the case of property given to a 
lady and her children who do not form a 
‘separate tavash: seems to be disputed in 
S.A. No. 784 of 1905 but we feel bound by the 
decision of the Full Bench to apply to the 
property in this case every ordinary incident 
with which ftarwad property is held. It 
follows that the Ist defendant’s right to 
manage the property like that of Sankara 
Hjaman before him had its foundation in his 
position as eldest'male members of the group 
or tavasht avd that no member of the group 
_ had the right to call for a partition against 
his will. In these circumstansées it is clear that 
unless fraud and mismanagement are to go 
practically unchecked, there must be in the 
hands of the Junior members of the group 


some remedy against misconduct of the~ 


managing member, and this rémedy is 
to be found, we think, in the suit for 
the removal of ihe. eldest male from the 
position of manager; for, so far as the 
management of the property goes, thp eldest 


(1) 39 M. 822. 
(8) 16 M. 201. 


. plaintiffs 


ciently, at any rate, to warrant the applica- 
tion in his caséofthe remedies for miscon- 
dact which are commonly applied in the 
case of the karnwan of a farwad. And we 
may remark that in assimilating to this 
extent the position of the lst defendant to 
that of the karnavan of his tarwad, we, in no 
way, interfere with the position of the. latter, 
for itis not suggested thata tarwad kirnavan 
has any right to manage the self-acquisitions 
and separate property of the junior members 
to the tarwad. In our opinion the suit for the 
removal of the Ist defendants lies. The 
next question for decision is whether the ist 
defendant ought to.be removed from his 
position, and we think there can be: no 
doubt that the decision must be against, him. 
It is clear that about the year 1897 or 
1898 after he had fora few years managed 
the property as eldest male member, he 
attempted by transfer of the Kuditala to the 
name of the 2ad defendant und bya Will exe- 
cuted by. her, to oust the plaintiff altogether 
from the property: bis case and the only case 
now made on his behalf, (for it was not con- 
tended that the Subordinate Judge was 
wrong in deciding that the Will and tranfer 
proceedings were principally his work) is that 
he bona fide believed that his mother as the 
last sarvivor of the donees under the gift, 
was entitled as absolute owner to all the 
property given, and to all the property AC- 
quired by means of the property given. 
The Subordinate Judge is of opinion that 
this contention cannot prevail and we 
agree with him. Ib is impossible to be- 
lieve thatthe lst defendant, honestly thought 
that Rokumini’s children were excluded by 
the death of their mother in the life-tima of 
his mother. He has, therefore, endeavoured 
in conjunction with his mother to deprive the 
of property which he knew 
belonged to them and which he was manag- 
ing on their behalf, and it is clear that, that 
being so he ought no longer to remain in the 
position of manager. The next question is 


whether the mortgagees under the mortgages - 


which form the subject of the 7th issue were 
putin possession. of the mortgaged property, 
the contention of the defendants being that 
if they were so let into - possession, the suit 
for a declaration ‘that the mortgages do not 


bind the plaintiffs will not lie as being oppos- . 


ed to section 42 of the Specific Relief Act? 
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The evideuce of transfer of possession is very 
weak, and it is easier to accept evidenca that 
there has been no change of tenants since the 
mortgages : it is not likely that the tenants 
would have vacated their holdings withont, 
and there is not a single instance of any 
proceedings in ejectment, nor any evidence 
(indeed it is not alleged) that the old tenants 
or any of them attorned to the mortgagees. 
We think, therefore, that there is no satis- 
factory evidence that the 3rd to 6th defendants 
ever took possession under their mortgages, 
and that being so, the suit for a declaration is 
good. It was hardly contended that the mort- 
gages were such as to bind the family and we 
agree with the Subordinate Judge that the 
evidence is insufficient to support them. The 
next question for decision ig whether items 
Nos. 22 to 29 of the suit property are the 
property of the family or not. The parties 
have done little to help the Court to arrive 
at a satisfactory conclusion. They have 
_ produced no accounts and but little oral evi- 
dence beyond the assertion of the 2nd 
defendant that the acquisition was made 
from gifts made to her by her husband. It 
was doubtless in the power of the plaintiffs to 
produce the accounts of the Aramana, for 
their father was the Raja atthe time of the 
suit, and though the accounts of Sankara 
Eiaman should prima facie be in the possession 
of the 2nd defendant or Ist defendant, the 
Subordinate Judge points ont thatthe plain- 
tiffs summoned a man in their own pay to 
produce them but did not examine him. In 
these circumstances the absence of accounts 
cannot at any rate lead to any presumption 
in the plaintiffs’ favour. The Subordinate 
Judge has probably underestimated the income 
of the family, and there is evidence that the 
family was maintained principally by the 
Rajas and not out of their own income, 80 that 
it is not possible to say that they could not 


have acquired properties worth Rs: 18,000: on. 


the other. hand, the 2nd defendant’s husband 
Ramavarma was a wealthy man after he 
succeeded Ravi Varma in 1895 and there is 
every probability that he made gifts to his 
wife as she alleges. There 18 thus not much 
help to be obtained from a consideration of 
the resources of the parties, and. seeing that 
the property -now in question was acquired 
in the names of the lst and 2nd defendants 
. together, there is no strong presumption in 
favour of the family derivable from the 


¢ 


fact that the lst defendant was the managing 
member, such as might have arisen if the 
acquisition was in his name alone. Now items 
Nos. 22 and 23 were acquired in the life-time 
of Sankara Ejaman and if they were acquired 
for the family his-name should have appeared | 
in the conveyance. The presumption is, there- 
fore, that they were not acquired for the family~ 
and there is m satisfactory evidence to rebut 
this presumption. We cannot in these circum- 
stances differ from the Subordinate Judge in 
respect of these two items. 

ltem No. 27 was acquired in the name of 
the 2nd defendant alone while her husband 
was alive and there is nothing to suggest that 
it was acquired for the family. Here too we 
‘must accept.the Subordinate Judge’s finding. 

The remaining items Nos. 24, 25, 26,28 


„and 29 were acquired after the death of San- 


kara Ejaman end the case is, therefore, not so 
clear in regard to thems: but the 2nd defaen- 
dant’s husband was senior Raja from 1894 to 
1899 a period during which all these items 
except one (item No. 29) were acquired. And 
items Nos, 24, 25 and 28 were acquired before 
the date of the 2nd defendant’s Will (Exhibit 
J) and, therefore, so far as the evidence shows, 
before the lst defendant and the 2nd defen- 
dant had made up their mind to deprive the 
plaintiff of their property. In the absence then 
of any satisfactory evidence for the plaintiffs, 
we must hold that the Subordinate Judge has 
rightly accepted the 2nd defendant’s evidence 
that items Nos. 24, 25 and 26 were her own 
acquisitions. We cannot attribute any weight 
to the statement in the Will that this property 
was acquired from the profits of. other property 
which the 2nd defendant claimed as her own 
but which the Subordinate Judge finds 
belonged to the family. That statement does 
not amount toan admission that these items 
belonged to the-family, and as the Subordi- 
nate Judge points out, it cannot be true. 

Item No. 28 was sequined in February 1898 
while Rama Varma was alive and item No. 29 
in 1900 after his death. Before 18998 the lst 


-and 2nd defendants were setting up their 


exclusive title to the whole property and were 
in possession of the family funds; there can 
thus be no presumption in their favour that 
they would not. have used family property 
for. the purpose of acquiring property for 
themselves, and there can be little doubt that 
the family funds might by that time have 
been sufficient for acquisition of this property, 
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In the circumstances it lies on tho Ist and 
2nd defendants to show that they did not 


acquire this land at the expense of the family,’ 


and there is no evidenca in their favour beyond 
the assertion of the 2nd defendant and this 
we cannot accept as safficient to discharge the 
burden. Wethink, therefore, that items Nos. 
23 and 29 must be held to be the property of 
the family. 

The plaintiffs have not asked for any declar- 
ation in respect of items Nos. 22 to 29,but we 
have followed the Subordinate J ndge in 


deciding the question whether they belong to: 


the family in the hope that our decision may 
prevent further litigation in the family in 
regard to them, and for purposes of the ac- 
count to be rendered by the Ist defendant. 

. Appeal No. 26 of 1904 is an appeal by the 
2nd defendant from the same decree, It is in 
form an appeal for costs but it raises the 
question whether items Nos. 13, 16, 18, 19 and 
20 of the property in suit bele Lo the 2nd 
defendant alone or to the family. The appeal 
is for costs only because the plaintiffs did not 
ask for a declaration or other relief in respect 
of this property, but, though the appeal for 
costs cannot succeed, we have deemed it 
desirable here, as in Appeal No. 59 of 1905, to 
record our decision on the question raised as 
to the ownership of the property. The Subordi- 
nate Judge has decided that all this property 
belongs tothe family, but we think on insuff- 
cient grounds. He takes the statement of the 
2nd defendant “until the death of Sankara 
Ejaman the management of the property given 
by the father was | being looked after by him 
and’ never by me” as evidence that property, 
which he finds was given by the father but 
which she alleged was given by her husband, 
was in the management of Sankara Ejaman 
and so was family property. But it is clear 
from other portions of the 2nd defendant's 
deposition that by property given by the father 
she means the property given to all the children 
and the statement on which the Sabordinate 
Judge relies cannot properly be taken as an 
admission that any property other than that 
was managed by Sankara Hjaman. 

“Item No. 13 was acquired in 1878 after 
the death of the 2nd defendant’s father 
and mother and before the accession of her 
‘husband. The document is in the 2nd defen- 
dant’s name but the money was actually paid 
by. Sankara Ejaman. The evidence does not 
show that in 1878 the2nd defendant’s husband 


had any considerable wealth,and we are unable 
to differ from the finding of tha Sabordinate 
Judge that this item thongh for some un- 
explained reason standing in the 2nd de- 
fendant’s name was acquired for the family. 
The fact that certain leases in the life-time 
of Sankara Ejaman were in the name of 
20d defendant does not carry the case fuar- 
ther; the nume in the leases may have follow- 
ed tnat in the mortgage-deed. 

Items Nos. 16 and 18 were acquired in 
the life-time of Lakshmi Kattilamma the 
(2nd defendant’s mother) and if as is probable 
and asis found by the Subordinate Judge, 
they were acquired by gifts from Venkatesh 
Varma, there is a strong presumption that 
had they been intended for the family they 
would have run in the name of Lakshmi 
Khattilamma and her children like other 
nearly contemporaneous gifts. Thé Subordi- 
nate Judge is unable to find any sufficient 
reason- why these gifts, if not gifts to the 
2nd defendant alone should appear in her 
name alone, but apparently relying on the 
statement to which we have before referred, 
has decided in favour of the plaintiff's con- ` 
tention. We do not agree with him. 

Items Nos. 19 and 20 were acquired after 
the death of Lakshmi Kattilamma-but daring 
the life-time of Venkatesh Varma. Here 
again except the misconstrued statement of 
the 2nd defendant there seems to be nothing 
satisfactory to support the Snbordirate 
Judge’s finding. He refers to two instances in 
one of which property stood in the name of 
Sankara Ejaman (in Exhibit D. 4) while ia 
the other Rukmini appears as the owner 
(Exhibit C). In the first case there may be 
reason to suppose that property standing in 
the name of the managing member was 
intended for the family but in the latter there 
seems nothing to support an inference that 
item No. 17, the property in question, did not 
belong to Rukmini alone. The Subordinate 
Judge does not find it necessary to decide 
that point. These two instances do not, there- 
fore, support the decision while it is probable 
as the Subordinate Judge finds that Venkatesh 
Varma and not the 2nd defendant’s husband 
found the money for the acquisition of items 
Nos. 19 and 20 it is also probable that, if he 
had intended them as gifts to his children, he 
would have had all the names or at any rate 
Sankara Ejaman’s name entered in the 
documents. We find that items. Nos. 19 and 


` 


` 
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20 are the property of the 2nd defendant. 
But this appeal for costs cannot succeed 


-for though in respect of some of the pro- 


perty we differ from the Subordinate Judge, 
the 2nd defendant has undoubtedly attempt- 
ed to deprive tke plaintiffs of property in 
which they haveas great an interest as she 
has, and she was rightly made to pay her 
own costs. The result is that Appeal No. 26 
of 1805 is dismissed. 

In Appeal No. 59 the decree must be 
reversed and in lien thereof a decree made 
removing the lst defendant from the posi- 
tion of manager appointing the Ist plaintiff 
in his place and prohibiting the lst and 2nd 
defendants from interfering with his manage- 
ment; declaring the mortgages questioned in 
paragraph 14 (e) of the plaint not binding 
onthe plaintiffs or their family property, and 
directing the Ist defendant to render an 
accountof his dealings with all the family 
property from the beginning of the year 1897 


the year in which it is clear that the Ist . 


and 2nd defendants mixed the property 
of the latter with the family- property and 
attemptedto exclude the plaintiffs from both. 
The lst and 2nd defendants must pay the 


` plaintiffs’ costs of this appeal and in the 


lower Court. 

The 1st defendant’s memorandum of objec- 
tions is dismissed with costs. 

Our findings as to the ownership of the 
property with which we are concerned m the 
appeals are the following: Items Nos. 13, 28 
and 29 belong to the family ; items Nos. 16, 18, 
19, 20, 22, 23, 24, 25 and 26 do not belong, 
to the family. 

In Appeal No. 22) of 1905. We do not 
follow the Subordinate Judge's reasoning in 
this case. There is nothing to show that it 
was necessary to alienate family property tao 
repair a house. The appeal must be allowed 
and the plaintiff given a decree for recovery 
of the property with mesne profits at Rs. 4 a 
year and costs throughout, to be paid by the 
lst and 2nd defendants. 

In Appeal No. 221 of 1905. We have 
found in Appeal No. 59 of 1905, that it is not 
proved that the mortgagee obtained posses- 
sion of the property. We, therefore, allow the 
appeal and dismiss the suit with costs 
throughont. 


_ Appeals in the main allowed. 
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— y suit to set aside—Valuation of relief 
by” plaintiff—Foram of Court—Jurisdictton—Res- 
titution of conjugal rights, suit fore pisanan of 
Munsij. 

“It is competent to the plaintiff 7 value the 








relief claimed in hig suit to set aside an adoption, - 


and that valuation is to be taken to determine the 
forum of the Court to decide the suit. 

The decision in the caseof Aklemannessa Bibi v. 
Mahomed Hatem, 81 C. 849; 8 O.W. N. 706, as to the 
jurisdiction of a Munsif to entertain a suit for 

restitation of conjugal rights, ia an obiter dictum. 

i Jan Mahomed v. Mashar Bibi, 34 O. 852; 5 0. LJ. 

400; 11 0. W. N. 458, approved. PROLHAD OHANDRA 

Das v, DWARKA NATE, 14 0. W. N. 929 

Adverse possession, character of——Doctrine 
of constructivd possession not to be extended in favour 
of wrong-doer—Evidence of possession—Presumphon 
that possession goes with title. 

Adverse possession, in- order that it may be effeo- 
tive to destroy the title of the true owner, must be 
. possession adequate in continuity, in publicity and in 
extent of area, 

Radhamoni v. Collector of Khulna, 27 0.943, (P. C.); 
27 I. A; 186, 40. W: N. 597, followed. .- 

Possession to be adverse must be actual, visible, 
exclusive and hostile. 

Wali Ahmed v. Tota Meah, 81 C. 397 and Jogendra 


Nath v. Baladeo' Das, 85 0. 961; 6 0. L. J. 735; 12 0.. 


W. N. 127; followed, 

The doctrine of constructive possession ‘cannot be 
applied in favour of a wrong-doer, whose bia 
must be confined to actual possession, that is to sa 
if he relies on adverse possession, he can succeed 0 y 
as regarda the portion of the land in guit of which he 
proves actual possession for the statutory period. ` 

Ananda Hart Basak v. Secretary of State, 3 0. L. J. 
816 "and Jogendra Nath v. Baladev Das, 35 O. 961; 
6 C. L. J. 785; 12 C. W. N. 127; followed. 

When the evidence of possession comes to be tested, 
if it is found to be of equal weight on both sides, the 
presumption would be that possession went with 
the title. 
= Ranjeet Ram v. Goverdhan Ram, 20 W. R, (P. 0.) 25, 
referred to. NAWAB BAHADUR OF RIURSHIDABAD v. 
GOPINATH MANDAL. 39 
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Qo-sharer — Muhammadan- i 


Law--Question of fact—Revsion. 
In a suit by a Muhammadan co-sharer for possession 
of immovable property against a third person who 


pleaded purchase from another co-sharer plaintifs p 


mother: 

Held, (1) that having regard to the main allegation 
of the defence which was'not that plaintiff and their 
mother never entered into possession, but that plain- 
tiff’s mother sold her share to the present petitioner— 
an allegation which was held to be not proved—there 
was good ground for presuming that the purchager’s 
possession was not adverse. 

Nasir-ud-din Shah v. Musammat Lal Bibi, 89 P. R. 
1888, Din Muhammad v. Maher Bakhsh, 80 P. R. 1902; 
86 P. L. R. 1902, distinguished. 

The question whether an entry by one co-heir ig an” 
entry on behalf of all co-heirs or on behalf of the 
entering co-heir alone is a question of fact, FARID- 
UD-DIN v. ALY Hussain, 79 P. W. R. 1930 1009 
——— =m nature of Howo to be estao- 

lished —Constructive possession, doctrine of, not ap- 
, plicable to wrong-doer. 

In order to prove title toland by adverse posses- 





, Sion, it is not sufficient to show that some acts of pos- 


session have been done, but the possession must be 
adequate in continuity, in publicity andin extent of 
area, to establish thatitis possession adverse to the 
competitor and to take the title outof the true owner. 


The adverse possession to be effective must be - . 


actual, visible, exclusive, hostile and continuous for 
the atatutory period. j 

The doctrine of constructive possession applies only 
in favour of a rightful owner, and must not, as a rule, 
be extended in favour of a wrong-doer whose posses- 
sion must be confined to the land of which he is ac- 
tually in occupation. 

Ananda Hari Basak v. Bacretaxy of State, SU, L. J. 
816, followed. 

Mirza Shamsher Bahadur v. Kunj Behari Lal, T O. L. 
J.114;12 0. W. N. 2378,3 M. L. T. 212; Radhamons 
Debi v. Collector of Khulna, 27 C, 948 (P. C.); 27 I. A. 
186; 4 0. W. N. 597 and Jogendra-Nath v. Baladeo 
Das, 35 O. 961; 12 0. W. N. 127; 6 0. L. J. 785, 
referred to. Barona Prosan r, Annona Momax 359 

—cm H O8 and site-—~ Possession 
of house is possession of site. 

Possession of the house is afso possession of the site 
on which that house stands and if the honse has been 
in adverse possession for more than 13 years; a suit 
for the recovery of thb siteis barred. NURADIN Kasim 
v. MORRIS SEBASTAIN clan 7 M. L. T. 309 683 
$n an are nner One of several reversioners 

taking possession of whole property—Suit by other 

reversioners jor thew shares a year troelve years— 

Limtation. 

In 1871 there wasa litigation bakwan two brothera 
and widows of two brothers pre-deceased with the re- 


gultthat the widows were given their husband’s-shares 





to be held for life for their maintenance and that. 


these shares were to pass to the two surviving brothers 
upon the death of the widows in equal shares. Upon 
the death of the widows one of the two brothers got 
into exclusive possession of the shares sllotted to the 
widows: Held, that hia title became adverse to the 
other brother from the death of the widows and that 
the suit by the other brother beyond 12 years of the. 
widow’s death was barred by time. ones SINGH v. 
Musar Bixen 695 
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K e Advocate and Pleader—Difference she: 
. tween, as to receiving instructions and representini 
3 clienta | i 
Affidavit, contents of statement of _ground of 
beliof 666 
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See PRINCIPAL AND. Rocce: 





Agent. 
-—~ Trustees—Presum 781I. 
Asra Tenancy Act: Ara of. 190 1)—Reve- 


Vnue Court decree—Suit in Civil Court to set aside 


the decree—Jurisdiction of Civil Court to entertain 
buch suit. 


A Oivil Oourt has- no jurisdiction to set aside tho ` 


decree of a Revenue Court in a mattor as to ‘which 
the Revenue Court-has exclusive JANG under 
- the Agra Tenancy Act II of 1901. 

Kishen Sahat v. Bakhtawar Singh, 20 A. 287, 
followed. CHIRANJI Lat vt. KURR KHEHRI BINGH 7 


A.L. J. 810 

em ~——— ss. II, 18, 20 707 

rt ns Sq 20 —Oeenpaney holding 
~—Alienathon — Mortgage prior to the Act—Assignment 
‘of mortgages’s right subsequent to the Act—U. P. 
General Clauses Act of 1904, a. 6.- 

`. B mortgaged his occupancy holding toR in 1881. 

“In 1907, R assigned his right under the mortgage to 

B: Held, that the assignment was a valid transfer. 
Harnandan Rat v. Nakchhedi Rai, A. W. N. (1903) 

“302 ; 8 A. L. J. 691, distinguished. 

A mortgage of an occupancy holding, executed prior 
to the enforcement of the Agra Tenancy Act, 1901, is 
valid. 

Babulal v. Ramkali, A. W. N. (1908) 28; 3 A.L.J. 40, 


followed. Bam PARGAS Upapnya y. ROOBA Urai: 1] 


TAL. J, 755 


aaa 











S. 22 499 
—_—> —- $. 32—Division of a hold- 

ing "made with the cousent of landlord—Not illegal 
_ —Snuit to enforce an agreement to divide a holdin 


—Not maintainable 
—— — —— $8. 74, 75, 76—-“Other 

products” includes Sains and bela plants— Land- 

lord and tenant—Hjectment. 

Tho language of sections 74, 75, 76, of Agra Tenancy” 
Act, is much- wider than the ‘language of the corre- 
aponding section in the Rent Act, XII of 1881, and 
plants snch as jasmine and bela are included in the 
‘exprossion “other products.” 

Sheo Parshad Tewari v. Musammat Mulima Bibi, N. 








W. P. H. C. R. (1869), 108, distinguished; Abdul Baki - 


v. Mathura Parshad, AeW.N. (1893), 24, reliet upon. 


Raw PARSHAD v. Supa RAI f 7 
— — 88., 75, 76 74 
95 834 


ss. 150, 158, 167 
—Rent-free grant—Proprietary title —Res judicata 
—Jurisdiction of Civil or Revenue Court. ~ 
The plaintiff sued in the Civil Court for a declara- 
tion that he was the proprietor of a certain plot of 
land.which he had been holding as a rent-free grantee 
-for over 50 years. In a former suit instituted in the 
Revenue Court the defendant had obtained a decree 
for resumption of the same plot under section 150 of 
the ‘Agra Tenancy Act, 1901, against -the plaintiff: 
Held, that the present suit was sbarred on account of 
the former suit between the parties: 
Held, further, that a question of proprietary mee 
based on what, was originally at least a rent-free 
was exclusively triable by Revenue Court. The Civil 
Court had no jurisdiction to ‘try such case. BALDRO 
BINGH v. MARDAN Sivas, 7 A. D.J. 818 425 
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” of suit exceeding Rs. 5 {000 — —Appeal to High Court— ` 


Jurisdiction. 

The subject-matter of suit decided by. an Assistant 
Collector of first class, being nbove Bs. 5,000, anappeal 
lies to the High Court and not to the District Jud 
Aspor MAJID v. ABDU) GHANI 249 


- = 201-—" Shall presume ”—- 
Recorded .co-sharer —~Presumption rebuttable—Reve- 
nue Court-—-Queation of title—Jurisdictron. 

The fact that the plaintiff isa recorded oo-sharer 
does not itself preclude the. Revenue Court from trying 
the question of title. The presumption, which arises 
from ‘the plaintiff's being a recorded’ proprietor, ig a 
rebuttable presumption.’ t 

Bechan Singh v. Karan “Singh, YWA. 447; A. W.N. 
(1908) 186 ; 6 A. L. J. Pe Rvaraled:. Aur cATWAD U, 
~- BATD-UN-NISA BIBI 703 


— S. 201. (3) — “shalt 
presume” meaning of -~Presumption rebuttable or ir- 
robuttable-- Presumption r Construction of statute. 
Per Stanley, O. J., and Griffin, Ja, (Tudbalt, J , dis- 

senting):— 

. The presumption enjoined by section 201 (8) is not 
concl usive but only a rebuttable preaumptior.. 

‘Gobind vy. Saheb Ram, 31 A. 267;6 A. L. J. 138; 
1 Ind. Oas. 885; Bhawani Singh v. Dilawar Khan, 3). 
A. 258; 6 A. L.J. 145; 1 Ind. Oas. 886; Dil Kuar v. 
Udai Ram, 29 A. 148; 4 A. L. J. 3; A. W. N. (1906) 
316; Dhanka v. Umrao Singh,-A. W. N. (1907) 43; 
4 A.LJ. 166; Banari Lal v. Naidar, 29 A. 158; A. W. 
N. (1907) 5,4 A. L. J. 27, approved of. ` 

















* Bechan Singh v. Karan Singh, BG A. 447; A. W.N, i 


(1908) 186; 6 A. L. J. 495, not approved. 
Per Stanley, O. Tad presumption is a logical 


` assumption that a thing is true until disproved. , 


. If the words of an Act „are clear they must be 
followed even though - they lead to a manifest 
absurdity. 


. The Queen v. Judge of Oity of Londen, 1Q. B. 290, 


Crawford v. Spooner, 4 M. I. A. 179, referred to. 

Per Griffin, J.—The effect of section 201 (8) of the 
Tenancy Act, is to cast on the défendant the burden 
of disproving the plaintiff's title when the latter 
produces an entry in the Revenue records as evidence 
of his title. If the defendant adduces evidence but 
fails to satisfy the Revenue Court that the plaintiff 
has no title, then under the proviso immediately 
following, the defendant or any other person is entitled 
to go to the Civil Court and ask for sa declaration that 


` the plaintiff has no title. 


Per Tudball, J.—The presumption mentioned in 
clause 3 of section 201 ie one whioh is rebuttable only 
in a Civil Court and not ia a Revenue Court, 

Bechan Singh v. Karan Singh, 30 A. 447; A. W. N. 
(1908) 186; 6 A. L. J. 495, followed. 

The words “shall presume” i in section 201 a) of 
Agra Tenancy Act II of 1901, discubsed. Wanis Ani 
KHAN v. PARSHOTTAM NABAIN, 7 A. L. J. 682 


609 F. B. 
Agreement to partition is not compulsorily re- 
istrable © 36 
Allenatlon. See Custox. | -@! 


See Hiwpu Law. 
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- Ammunltion—Lead moulded into bulleta—Arms - 
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Amendment of decree by fret Court after - 
__affirmance on appeal 669 
——— an — Judgments, decrees or 





orders 
plaint iv second appeals- 


INDIAN CASES. 


Ancestral property—condd. > 


the Settlement of 1851, - 
brothers wore tenants since ancient times and in the. 


papers of the next year there was an entry that they `. 


Cause of-action~-Setting up a new case—Whether were tenonta styled hakdaran and had held for 60 or 


‘allowed. 

Where the effect of an amendment of the plaint in 
a suit, to pay jenmi under & contract, is to convert the 
_ suit into one based on the title under the contract, it 
ghuuld not be allowed, as it would deprive tko opposite 
party of defences which would be. open to him ifa 
separate suit wore brought on the amended cause 
of action. 

Alagappa Chetti v. Vellian Chetty, 18 3L 83 at p. 38, 
followed. ERES84N Nain v. Vasava Menon, 7 M. Li. 
T. 225 








———— ie” on-joinder of plaintiffs— 
_ Amendment whon to be made - 
-ee aeaee is a question of Bree 


kanan da nanah 








Act (XT of 1878), s3. 4 and 19—Practice— Sentence 
for technical offence. 9 
Lead is exempt from the operation of section 4 of. 


moulded into bullets of 20 to 24 bore it is ammuni- 
tion within the mear.ing'of the said section. 

Jaman Khan v. Empress, 20 P.R. 1890 Cr. and 
TEN Jayarami Reddi,21 M. 300, (F. B.), referred 


ee a case of technical offence. a nominal sentence _ 


~is always quite sufficient to meet the ends of justice. < 


Crown v. Ibrahim Alibhoy,7 Bom. L.R. 474,20r. L. J. 
449 and Orown vy. Satesh Ohandra Roy, 34 C. 749;11 0. - 
W. N. 971; 6 Or.-L. J. 227; 60. L.J. 751, followed. 
Sant SINGH t. 'ExPEROR, 28 P. W. R. 1910, ‘OR, 16 P. 
E. 1910, Cr 952 
“Ancestral property. See Cusrox. 
mana eaaa aerate eee «= eg HINDU LAW. 

—— eea Burden of proof—Evidence 

Gonna Pontes proof 721 
sama Occupancy holding ~~ Pro- 


prietary holding—Burden of proof—Presumption—— . 


Revision admitted as further appeal—Scope of -argu- 
ment—Punjab Oourta Act (XVII of 1884), s. 70 (1). 
(3). 
` Where plaintiff claims to .succeed to land or to 
restrain its alienation on the ground of the same 
being his ancestral property, the onus of proving 
that the land is ancestral lies on him. He must 
prove the fact by evidence beyond reasonable doubt. 
The plaintiffs claimed possession of proprietary 


cand oceupancy~holdings and alleged that the hold-~ 
` ings wore - ancestral. 


The original and the lower 
appellate Courts found that the property was 
ancestral of the plaintiff and decreed the claim. 
Revision against the decree was admitted under sec. 


` tion 70-(1) (b) of the Panjab Courts Act: 


Held, that the findings of fact of the lower Courts 
could not be questioned but the respondents were 
at liberty to support the decree 
by any argamentg whether on facts or law or 
custom which they might have used in the lower 
Courts and, therefore, the case was virtually so far as 
the respondents were concerned an open one. . 

The lower appellate Oourt observed that since 
the occupancy holding was held by brgthers in 
equal “shares there was a strong ‘presumption 
that they had inherited it fram their father. In 


wo 


in their favour | 


“40 years: 

Held, that this established a strong pre~ 
sumption that their fathér must have held the.land 
before them. 

In the settlement ‘of 1882 
the nameof the father of the brothers was shown in 


- dotted lines, meaning that he was a farzi mooris, 
meaning an ancestor from whom -thé land did not. 


~ 


come down:  . 

Held, that such an entry must have been de- 
- liberately made and as it waa made before any dispute 
had arisen, it carried great weight,and taken with 
the fact that at mutations: in 1906 it was admitted 
that both the holdings were not: ancestral, the 
land must be held as mot ancestral. Land inherit. 
ed by a person from his father and transferred 
to his sister, or sister's son, when they have no 


- Tight to inherit the same, ceases to be ancestral as it 


[1910 © 


it was entered that the r 


in the pedigree table - 


involves the break of continuity, BEL PARKABH v. 


the Indian Arms Act, XI of 1878, bat when ibis Pantara, 19 P. L. R. 1910 


Appeal (Clvll)—Appeal from order regpocting , - 
mesne profits claimed by way of restitution—-Oourt- 
foe leviable 125 

m A dditional evidenco, when can be taken 196 

after the granting of a review 

Amount drawn by Commissionér in excess 

of his fees—Writ of attachment for recovery of 
that amount f 

Application for amendment of sale proclama- 

tion i 180 

(Confirmation of sale--Order refusing to set 


aside ev parte dismissal of application to set aside - 


“pale : 4 
Decigion in accordance with award 963- 


—-—_—~—Dismissal of suit for default —Application for - 


suit to be restored by some of the plaintiffs—Ap- 
“peni by co-plaintif? who had not joined in the ap- 
plication 4 
dismissed for default—Momorandam of ob- 
“‘jections—Coate 9 
——— does not lio from an ördek under s. 295, C. 
P. C , 1882 5 
————> does not lie foin an ofder under-s. 7 of the 
buccession Cortificate Act 








sion Oertificate Act 
against decreo— Erronoons decision in an 
interlocutory order—Ground of appeal 
Ex parte order—Aassignment of decree—Ap- 
plication to set aside order-—~Application refused— 
No appeal against refusal—Appeal against em parte 
order 56 - 
Forum—Suit decided by Assistant Qollec- 


99 
lies against an order under s. 10 of Succes. 
599 © 


723. 


e 


tor 1st class—Subject-matter exceeding Rs. 5, re : 


Appeal to High Oourt 
~~———— lies from an orice undor 8. 82 of the Land . 
Acquisition Act 157 
Misjoinder of causes of action no ground- 
` of appeal 248 
~ No appeal when a Court passes a decree in 
accordance with a compromise 857 
——— — Order of Assistant Collector oe to re- 
store suit dismissed for default 464 
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——— Order refusing to appoint receiver is 59 


. able h 
—— Order refusing to set aside sale 573 


——--— Order revoking probate — a ka 13 


' proceedings not allowable . 


Partition--Objection that certain land was 
held. by virtue of private Pe DR adr 
tille—No appeal to District Judge 833 

> Plea of minority raised for the first wee 7 


— Remand of appeal by High Court—Transfer 
- of appeal to Sub-Judge, whether legal--Objaction 
taken for the first time in High Court, whether 


Mlontertainablo 


———-Decrea against tninor—Respondent mot repre- 


senteg by guardian. 
A minor respondont, not dnly represented by a 


p guardian, cannot be treated as having appeared, though 


actually present in the appollate Court, and any 


decree passed by Court against such minor is not, 


merely to be considered as an ezx-parte one but is 
illegal and liable to beset aside by the High 


` Court, 


Dakishar Pershad Narain Singh y. Rewat Mahton, 24 
C. 25, Bhura Mal v. Harkishan Dass, 24 A. 3898 and 
Hanuman Prasad v. Muhammad Ishag, : 28 A. 187, 
2-A. L. J. 616; A. W. N. (1905) 229, followod. 

Venkata Chandrasekhara Raz v, Alakarajamba Maha- 
sani, 22 M. 187, referred to. Ino v. BOLIA, 55 P. W. 
R. 1910; 35 P. R. 1910 663 


——Interlocutory order—Eramination of account 





3 is that -the appellant should have 


~ Of Receiver--Desree—Mortgage suit—Preliminary - 


- decree made by appellate Court —Application for order 


_ absolute to be made where—Receiver—-Mortgagee 


appointed Receiver of mortgaged property-—Hia lia- 
` bility to account— Moneys received to be applied to- 
-warde discharge of. judgment-debt before order- abao- 

lute made.. 

An interlocntory order forthe examination of the 


accounts of a Receiver is nor 0, decree and is nob 


eppealable. \ 


If the preliminary dieni in a mortgage suit has 
been made in modification of- an’ order of the 
‘Oonrt of first instance by a Court of Appeal,’ the ap- 
plication for an order absolute must be presented to 
the first Court and not to the Court of- Appeal. 

Bheo Narain y. Chunt Lal, 28 A. 88,- Ramdhani v. 


Lalit Singh, 31 A. 828; 6 A: L. J. 25; 2 Ind. Cas. 220 - 


and Venkata yv. Thiagaraya, 23 M. 521, followed. 

‘Babu Prosad v. Khiali Ram, A. W, N. (1908) 203; 
3 A. L. J. 828, dissented from. 

Where a mortgagee consents to act as Beceivor of 
the mortgaged properties, in his suit to enforce the 
security. he is liable to account, and the sums if any 
received by-him must be applied towards the dis- 


` charge of the judgment-debt before he can ‘obtain an 


order absolute for sale. Snauat DHOKER DUTT v: 
RAKHIMON1 DEBI | 323 
-—+— Pleadings—A ppellate Court deciding case on 
a potnt not raised in the pleadings, and inconsistent 
therewith— Material srregularity—Reviston. 
An appellate Oourt is not right in going into a ques- 
tion not raised in the pl 
Àn appellate Court commits material irregularity . 
if it aa a the law relating to the case ond 


= 
-~ 


™ 


or has privity of estate, title or 


ar ` e : of “KN b, 
Vol; vi ; ' GENERAL INDEX. 1027 
ý Appeal—contd. MAN. io i "Appeal e, à : 
e ——— (CIvII) Order refasing ene of as- .dooidos it on a point not raised i in nppeal. “Javan Dix `- 
signment of decree I99 v Rayzan, 80 P. W. R. 1910 . 1010 


ceca ‘vequisites of. 

. Noone can appeal from a - EAEE or de¢ree 
unless ho' was a party to the action or was treated 
as such, or is the legal representative of a party, 
interest, ap- 
parent on the face of ‘the record, A’ second 
requisite of a valid appeal is that the appel- 
lant has an interest in the subject-matter of 
the suit, 
been pre- 
judicially affected by the judgment or decree com- 
plained of.’ ÑRIXATH Das v. PROBHAT CHANDRA DAS 
11 O. L. J. 880 i 244 


—-—— (Criminal)—Rvidence—Power of ape 
pellate Court to take further evidence—Seasions Judge 
referring to documents not on the record of Magis. 
trates’ proceedings—Juriadiction—C imtnal ` Prace- 
dure Oede (ict ¥ of 1898), 8. 4837. 

Tho Sessions Judge should not in an appeal site to 
documonts and evidence which did not form -part of 
the record of.the proceedings before the Magistrate, 


Moni Mohan Mondal v. -Iswar Chunder Mookerjee, ~ 


6C. L. J. 251; 6 Cr. L. 4. 357, referred to. 
GOWNDEN, In. re, 8 ALL. T. 81 

Jurisdiction of the Chief Court 
——Conviction by Superintendent, Hill States, under 
special powers given by the Local Government— Local 


Moriro 
12 





eame 








Governments stalement—Native Indian subject com- . 


mittig an offence in a Native State—Penal Code 
(Act XLV of 1860), s8. 3 and 4. 


“(1) The Chief Court, has no jurisdiction to | 


entertain and hear an appeal from the order of 
Superintendent, Hill States, specially appointed by the 
Local Government to try criminal cases in a Native 
State outside British India, even if the officer happens 
to be a District Magistrate i in British India. ~” 

(2). The Chief Court has algo no power to question 
the validity of such an appointment, but is bound to 


-accept as conclusive the statement of the Local Go-~ 


vernment with regard to the capacity in which that 
officer has acted.’ 
Obiter. i 
(3) Indian Native subjecta of His Majesty com- 
mitting offences in a Native State are amenable to 
the jurisdiction of the Courts of that State. All that 
sections 3 and 4.of the Indian Penal Code provide is 
that sach person is also liable tobe prosecuted in 
British India for any offence committed under this, 
Code, in a foreign territory. BISHEN Das v. EMPRROR, 
20 P. W. R. 1910 Cr; 14 P. R. 1910 Cr. 
aiee Jurisdiction —Trial of an offence 
-under Frontier Crimes Regulation without Council of 
Eiders —Oourse of pap Nan Crimes Regula- 
tion CITI of 1901), ss 59, 60 ‘Criminal Pisce- 
dure Code (Act F of 1808), provisions regarding apa, 
veals. 
«Where a Magistrato, empowered by section 59 of 
the Frontier Crimea Regulation (IĻ of 1901), tries, 
without the assistance of a Council of Hiders, a person 
charged with having -done an act punishable under’ 
the Regulation, the ordinary course of appeal pres- 
cribed by Criminal Procedure Oode applies. 
Consequently an appeal lies to the Sessions Court 
-from the conviction and sentence of ri 
imprisonment for two years, passod by a Magistrate 


~ 








"w 


A third requisite of a valid appeal - 
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Appeal—conta. 


~of the 1st class, on a woman convicted of an offence . 


under section 30 of the Regulation. 
ALAM KHATUN, 19 P_ R. 1910 Cr. 


EMPHROR v. 
959 


~—-——~ Second—Amendment of plaint, when. 
288 


allowed 





Appeal from order of TK 
Commissioner-——Division of opinion, between Jud 

hearing appeal—Further appeal whether lies 7 
Failure of plaintiff to establish 
ground of enhancement—Deocision settling rent— 
Sub-division of tenancy—Creation of new tenancies 
—Intention of parties 501 
Finding of fact cannot be aginto 























Pater anja 
. 


—Finding of fact 





Farther appeal treated as revision 
655 











Grounds abandoned before -the 
lower appellate Court _ “79 
— m Order of remand in a case in 
which no appeal lies-~Ultra vires —Proceeding after 
remand ineffeotive— High Oourt’s power to inter- 
` fere—Finality of remand order passed without 
„Jurisdiction 464 


ae aside sale 








Order setting aside or refusing to 
§73 


——— Question of law—Waiver, mixed 
_ question of law and fact—Allowable to be raised in 
_ second appeal—Plendings 138 
~——- Question of fact—J alae: 


60 
Setting up new case “423 
Suit of nature cognizable by Small 
Cause Court—Buit for damages for cutting awa 
‘rap 415 


found. 
' If the right view of the law can be argued upon the 
facta found, the High Oourt can decide the question . 





-= 

















- S iaiion of law arising upon facts 


of law ìn second appeal. LUBRA Das t. MADHAB ' 


75 
Value—Jurisdiction—Sutt embrac- 

“ing two or more distinct subjects—Court Fees Act 

- (VII of 1870), s. 17—Butts Valuation Act (VII of - 

1887), 2. 8. 

The relief sought in a suit was (a) a declaration 
that house A was the plaintiff’s property and that 
its sale to defendant No. 2 was null and void; (6) a 
declaration that plaintiff was owner of the houses B 
by virtue of a previous sale in his favour, or a decree 
for specific performance of the contract of sale, or (c) 
a decree for possession by pre-emption of the houses 


-PARHI 





B on payment of Rs, 600, or such amount as the Court ` 


deemed reasonable. The first relief was valued at 
Es. 160, the second at Ra. 600, and the third in the al- 
ternative at Ra. 600: Held, that the value of suit for 
“the purpose of further appeal was the actual value 
of the houses in disputo, that is, less than Rs. 800. 
Consequently no further appeal lay to the Chief 
Court when the findings of-both the Courts below 
were concurrent. 

Aukhil Chundar Sen Roy v. Mohmy Mohan Dae 5 


* C. 489; 4.0. L. R. 491, followed, ` 


~ Musammat Fatima Begam v. Muhammad Zakaria, 
86 P. R. 1895; Hashmat-ul-nissa Begam v. Muhammad 
Abdul Karim, 29 A. 166; 4 A. L. J. 127; A. W. N. 
(1907) 4, Neclakandhan Nambudripa wœ Tiruvilai 
Anantha Krishna , Ayyar, 80 M. 61; 16 M. L. J. 462; 
IM. L. T. 426, distinguished. 


EN 


INDIAN CASES. 


< Onanpdv. KHUDA Bannan. 78 


X 


[1910 


Appeal—concld. ` 


Neither section 8 of the Suite Valuation Act nor the 
general rule that the value for Court-fee governs the 
value for jurisdiction, can be applied to cases in which 
separate reliefs, no one of*, which exceeds the value 
of the property in suit, are claimedin the alternative 
in respect of that property. : 

The value for purposes of appeal is- quite . irrés- 
pective of- the value for purposes of Court-fee under 
rection 17 of the Court Fees Act. NUR ILAHI v. UMAR 
Bakusu, 4], P. R. 1910; 65 P. W. R. 1910 715 

——— to privy ‘Councll. See Privy Coux- 

“ OIL APPEAL. 

Application for order absolnte of decree nisi— 
Application for execution—Intervention of objec- 
tions subsequently proved to be groundleas—Con- 

, tinuation or revival of previous application 537 

Apprenticeship, contract of. See CONTRACT 

. OP APPRENTICESHIP.. ° 
Sec AWARD. 


Arbitration. 
ne ee OCE SPRCIFIC Retmr-Act, a 21. 
-Dispute regarding trusteeship of 
public charity canuot be referred to mie ' 9 
+ kama Partnership—One member not com- 
petent to refer to arbitration unless. authorized 
the other members 63 
Mean Appel E E ~- Tearing 
original and making fresh award—-—Takng evidence 
` in absence of parties—OCorruption or misconduct—~ 
. Civil Procedure Code (Act V of 1908), Seh. II, 98.15, 16. 
A decree passed in accordance with an award, after 











. 


finding that there was no misconduct or corruption on . 


the part of the arbitrators; is neither subject to appeal 
nor to revision; and an sppellate Court’s action to 
interfere with it in any way even with the consent of 
‘the parties is ultra vires ab instio. y 
-Bita Ram v. Dhani Ram, 92 P. R, 1903; 85 P. L. R. 


1904, Kali Prosonno G Ghose v. Rajoni Kant Chatterj jee, - 


25 O. l4l, followed. 

- On the objection of any party the arbitrators can 
re-consider their award after if is made but Before it 
is submitted to the Court. A fresh award is valid and 
legal even if it is different in its ‘terms from the 
original one. - 

It does not amount to miscondact on the part of an 
arbitrator if he takes evidence in the absence of the 
parties with their express or implied consent. DIAL 
. W. R. 1910 

——— Death of a party after argument but 

“ before award—Award valid—Nunc pro tuna, 

Although an arbitrator is not a Court for all pur- 
poses, yet when he acts under the authority of the 
Court, the principle of nunc pro tune may well be 
applied to proceedings before him; and; therefore, 


963 . 


when 8 party to an arbitration proceeding died after i 


the arguments before the arbitrator had been conclud- 


ed and after his death the award was given: Held, ` 


that the award was not invalid. 


Narna v. Anant, 19 B. 807; Rama v: Ananta, 21 B.. 


$14: ‘Chetan v. Balbhadra, 21 A. 814, Raghunatha v. 
Venkatesa, 26 M. 101; Gour Chandra v. Makunda, 9 ©, 
W. N. 710 and Batkt ntha v Salimidlah, 12 O. W. N. 
599, at p. 597; 6 C. L. J. 547 ab p. 555, referred to. 
Hara KRISHNA v. Rax Goran, 140. W. N. 759 170 
Act (IK of I899), s. 8— 
Construction of statute-—-Statute conferring jurisdic- 





tion—Appointment of single arbitrator—Notice im ply- 


mg reference to tivo diii 


N 


LA 
4 


3 


ý F 
i y a i = y TAN, 
Vol. VI] 
‘Arbitration Act—concld. . = 


Statutory provisions which confer juristhenion must 


i è be strictly construed. ~ 


Bofore the Conrb can appoint a single aviator: 
it" must be satisfied thatthe provisions of section 8 
of the Arbitration Act, have beon complied with, and 


* it cannot accept as equivalont to such compliance 


"a procedure appropriate to a wholly different set 
of circumstances and'to the attainnient of a result 
wholly different from that'to which ans provisions of 
that section are directed. 

“A. notice calling on, the other set to name an 
arbitrator to act with one appointed by the party 
issuing the notice cannot possibly be construed as a 
notice to concur in appointing o singlo arbitrator 


‘under the provisions of section 8 of the Indian Arbi- 


tration Act- Sanpay Patrick & Co. v. BHIVALDAS 3 


"BL. R231 > 857 








——- aman Ba J—Notice to appomt arbi- 
trator thin sto days—Interpretation —Within a0 
many days after an act—Day. 

“ Where the arbitration clause in a contract- provided `- 
that ifoither party should fail to nominate. an arbi- 
trator within 6 days after boing required to do so, tho 
uther party would bo at liberty to appoint both 
arbitrators, and before the oxpiry of the time limited 
by the condition precedent, one of the parties appoint- 

' od both arbitrators and had their award. 

Held, that the. party appointing had no power to 
make the appointment; the arbitrators had no powers 
conferred on them, and the award was a nullity. 

It has been rocognised as the law that ‘within 80 
many days, aftor an aot’ means so many cloar days 
after it. A day is generally speaking a period from 
midnight to. midnight and_ the’ law admits not of 
fractions in time but in case of necessity. 

William v. Bargess, (1840) L. J. 10 Q -B. 10; Robin- 
son V. Waddington, (1849)L. J. 18 Q. B. 250; 18 Q. B. 
753; 13 Jur. 537, relied a ain Lovis. DREYFUS & Co. 
v, MuuecHann, 35. L.R 


Arms Act (XI of 1878), 88. 4, I9 952 


Ascertainment of rent by Civil Court —Limit- 
ation—Attachment under summary progress 209,- 

Assignment of decree. See C. P.O., 1882 
s. 282, 


ewer Ana magak 











_ tion to set aside order—Application refused—No 
appeal against refasal—Appeal against ex parte 
- order~-Res judicata, plea of -Finality of order 


ee et san cents samana meee HOCr@e for maintenance 
826 
a et en eet marana meme Oder refusing recognition of 
—Appeal, 


An appeal lies against an order reftsing to recognise 
- an assignment of a decree. 


Subbuthayammal v. Chidambaram Asari, 26 M. 383, 
followed. UNNAMALAI AMMAL V. Kanpasawary, 8 M, 
L. T, 56 199 
Attachment for a larger amount than due, 

validity of 209 
» See WRONGFUL ATTACHMENT. 





-Autrefols acquit—Penal Code (Act XLV of 


1860), ss. 182, 500-—Defamation—Faulse information 
to public servant—Oriminal Procedure Code (Act V 
of 1898), as. 234 to 236, 239, 403. 


An acquittal ona charge of giving false informa- ~ 


tion toa public servant under section 182, Indian’ 
`” Penal Code, on . the is a that the ) person to whom 


“ 
~ 


GENERAL INDEX. 


Ev ‘parte order—Applica; . 


á r 
b e 
‘ 1 
` 


1029 


. Autrefois acquit—conod. < 


the information was given was not a-public jarein, 

is nota bar, within the meaning of section 403 - 

of the Oriminal Procedure Code, to a trial for 
défamation under section 500, Indian Penal Ooa, on 
the samo statement. 

Sharbekhan Gohain v. Mianeror, 100. W. N. 618; 
8 Cr L.J. 388, distinguished. RAM Sgwar LAL v. 
MANESHWAR SINGH, 14 0. W. N. 839 352 
Award,” See ARBITRATION. 

Eram creating or declaring title to immovable 
proporty is not compulsorily registrable 361 

m Partition question referred to arbitration 
by father: in a joint- Hindu family— Whether sOn8 . 
bound 123 

Ball. See On. P. O., ss. 497, 408. _ 

Banker and Customer—Ourrent account, 
depostt—-Direction to Banker to purchase Govern- 
ment pro-notes—Suspension of the Banker before pur- 
chase-—Fiduciary relatson, whether created. 

A mere direction by a customer to his banker to 
apply money; at his credit, in a particular way does 
not alter their relation of banker and customer. 
‘There must be something to show that the banker 
not merely undertook to change his position in tha 
future, but that by taking some step to apply the 
money or otherwise, he did effect & change of position. 

The respondent, who had a -sum of money in 
current. account with A and Co., Bankers, instrnéted 
them to purchase Government pro-notes for the 
amount. A and Co, replied that they would do go in 
due course. In the meantime’ they suspended pay- 
ment: 

Held, that the relationship of debtor and creditor: 
was not affected and that A and Co., did not become 
trustees to the respondent for the amount. OFFIOLAL 
ASSIGNEE oF MADRAS V. Lupprian, 8 M. L. T, 101 











Deposit—Agreement by Banker 
to purchase Government promissory ik kakak 
of Bank—Trust. 

A and Oo., Bankers, agreed to purchase Government 
promissory -notes for an amount held by them in de- 
posit on behalf of the respondents, but before they 
could do so, they suspended payment: 

Held, that no fiduciary relation was created so ag 
to entitle respondents to claim return of the de- 


Official Assignee v. Lupprian, ‘6 Ind. Cas. 887; 8 M, 
L. T, 101, followed. OFFICIAL ASSIGNEE OF MADRAS v. 


, BOOIATY FOR THE PROPAGATION OF THE Gosery 212 


~m Deposit for a term~~Non-reneroal 
of deposit after the expiry of the term—Agreement 
against charging interest till renewal—Failure of 
- Bank-—-Demand of amount deposited—Trust. 
A and Oo, bankers, held a certain sum in fixed de~ 
posit and one of. the conditions was that after 
the expiry of the term the deposit was-not to bear in- 
terest till it was renewed. The depositor demanded 
return of the amount after the expiry of the term 
but before re-payment wis made, A and Company. 


failed: 


Held, that A and Company did not hold the amount 
in trust for the depositor after the expiry of the. 
term and that the mere fact that-the latter demanded 
payment did not transform the Bankers into trustees, 

Exs pars Ward, In re Custon, 8 Ch. App 144, 
referred to. OFFICAL Asstonna OF MADRAS v. KÊISENA 
Busera, 7 M. L. T. 416 213 


Banker and Customer —éoncld. 

Deposit— Agreement by Banker 
to buy securities for customer—Fatlure of Bank— 
Trust. 
` A-& Co., Bankers, agreed to buy securities for the 

respondents whose moneys they held in deposit. 

Before doing so, however, they suspended payment: 
Held, that the above agreement did not make A & 

Co., trustees for the atiount in deposit. 

Oficial Agsignee.y. Lupprian, 6 Tund. Cas. 387; 8 AL 
L. T. 101, referred to. OFFICIAL ASSIGNEE OF MADRAS 
m, BOCIETY FOR PROMOTING CHRISTIAN KNOWLEDGE, 8 
M. L. T. 52 








eres Remittance to Banker to ne 
sharesa—Failwe of Bank—Truot. - 
Respondent remitted to A & Co. Bankers a cheque to 
purchase shares in certain Companies. A & Oo. bought 


< some Shares, and before completing the purchase they 


failed: 

Held, that A & Go. stood in the position of trustees 
to the respondent and that the latter was entitled to 
a’ refund of the unspent balance of the gel 
OFFICIAL ASSIGNEE oy Mapras v. Tewas, 8 M.L. T 
250. ` 
Peranan Team PMI ance to Banker to oredit 

of third party—Failure of Banker beyore instructions 

as to how money wasto be kepi— Fiduciary relation. 

Where a person remits money toa Banker to the 


| credit of another and the Banker suspends payment 
before receiving instructions’ as to how the money 


was to be treated, tho Banker must be deemed to hare 
held the money as truateo for the person on whose 
account the remittance was madé. 

: Official Assignee of Madias v Smith, 32.M. 68; 5 M. 
a T: 164; 1 Ind. Cas. 712, distinguished. OFFICIAL 


_ ASSIGNEE OF MADRAS v. RAJAN Iver, 7 M. L. T. 401 


-s 


~ Ingtructions to hold money n 
‘suspense account'—Non-vettlement . of terms §'e.— 
Failure of Bank—Trust, x 

: By the Court, (Abdur Rahim, J., dissenting): 

. Whero money is remitted to a Banker to be kept in 

‘suspense’ account pending final negotiations as to 





terms, and rate of interest etc., and the Banker fails in 


. business and suspends payment before such 


w’ 


negotiations are concluded, the money must be deemed 
to be with the banker in tho capacily of a- banker,and 
not that of a trastee. 
The Official Assignee of Mads wav. Smith, 32 M. 68, 
1 Ind Oas. 712; 6 M. L. T. 164, approved. - 
` Commercial Bank of Australia v. The Official Assignee 
of the Estate of Wilson and Oo.,.(1898) A. C. 181 at p. 
185; 68 L. T. 640; 62 L. J. P. 0. 61, explained.: ` 
Per Abdur Rahim, J.-Money held by a banker to a 
special suspense account pending the settlement of 


~ terms doesnot amount to payment to the banker 


until the termes have been finally settled. OFFICIAL 
ASSIGNEX or MADRAS v. MRULAPPARAN, 7 M. Ir 5 35 


“Benamipurchasebydecree-holder 


— Suit for specific performance or refund of money 


Ben; al Estates Partition Act (V of 
1897 B: C.), ss. 64, 65-—Principles to be 
| used as guides to Civil Court—Garden in evclusive 
' possession of one co-sharer falling into patti of an- 
othep—Aasessment of rent. - 

. The principles laid down in the Estates Partition 


- 1080 e wis INDIAN CASES. [1910 


Bengal Estates Partition Act—concld.°® 


the Civil Court in making a partition. 

Janokee Bibee v. Lachman Pershad,17 W. R. 187, 
followed. 

Therefore, where a gaden, i in the exclusive posses- 
sion of defendants Nos. 3 and 4, fell co the share of de- 
fendant No. 1, the Civil Court may assess a' fair rent 
upon the same so that the defendants Nos. 3 and 4 
may continue to possess if as before paying the 
reut fixed to defendant No. 1. Goran Ros v, BAN- 
KRISTNA THAKUR -. 450 











1876), 8. 8I 


——— Municipal Act (III B. C. of 1884), < 


ss. 6 (3), 85—Arable land, whether, a “holding” 
within 8. 6 cl. (B)— Whether assessable—Interpreta- 
tion of Statutes— Proviso as guide to water pretation. 

A parcel of arable land, occupied as such, is a 


“holding” within the purview of the Bengal Munici- 


pal Act, and, therefore, arable lands within tho 
Municipality are liable to be rated under the Act.. 

A proviso to a section in an enactment may be 
used as a guide in the selection of one or other 
of two possible constructions of the words to be 
found in nn enactment, where theré is doubt- as 
to its scope or as to the -proper vod to be taken 
of it. 

West Derby Union v. Metropolitan Life Asausance 

Bociety, (1897) A. O. 647; 66 L. J. Ch. 726; 77 L. T. 
284; 61 J. P. 820, followed. Mouavey Aon v. CHAIR- 
MAN OF THE Hownan pcre, 11 0. L. J. 620:. 


140, W. N. 857 -> Bete 

A ere nmr Ba GA 410 
ss. 259, 260A 864 
8. 363 675 








-—- Rent Recovery Act (X of 1859),. 
88. 27, 105, 108—Distinction between sales 
under s. 105 and 3. 108—Purchase by plaintiff ot 

- execution- of money-decrese—Subsequent ‘purchase by 
defendant in execution of decree obtained by co-sharer 
landlord for his share of rent—Priority of title— 
Non-regisiration of purchaser's name at landlord's 
sherista—Locus standi of purchaser to. bring suit in 
ejectment, 

Section" 105 of the Rent Recovory Act contemplates 

a decree by the landlord’ of ‘the whole body of 


Jandlords for the entire rent due in respect of an 


under-tenure ; and the consequence of sucha decree 
is that what is brought to sale in execution under . 
it ia the tenure. But what is contemplated..by. 
section 108 is a decree for money due on account 
of a sharo of rent by a sharerin a joint undivided 
estate, and in execution of that decree what is gold is 
tho right, title and interest of the Judgment-debtor i in 
the under-tenure. 

A purchaser in execution of a decree under gec- 
tion 108 acquiresa title and is entitled: to sue in res 
spect of trespass on the under-tenure purchased by 
him, although his name has not been registered in the 
manner contemplated by section 27. 

Kristo Chandra . Ghosh v. Raj Krista Bandyo- 
padhya, 12 C. 24 and Luckhi Narmin Mitter v, 
Khettro Pal Singh Roy, 18 B.L. R. 146 atp. 166; 


. 20 W. B. 880; 24.W: B. 407 (Note), referred to. 


The plaintiff purchased an under-tenure at m 
sale held in execution of a money-decree against 


we 
- 


S. 65 450 . 
Land Registration Act (VIL of 


-Act may, as‘far as they apply,.bo used as guides tog 


wm å 
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Bengal Rent Recovery Act—conola. 


9 ‘the defendant No. 1 the holder of tho undor- tenure. 


Subsequently the under-tenure was again put ‘up. to 


obtained by somo of his landlords for their sharo 
.of tho rent, and the defendant No. 8 purchased at 


“this sale. The plaintiff has suod for recovery cf 
‘ possession: 
Held, that. the defendant No. 3 took nothing 


r 


- a tenant was’ co 


“by one of several landlords who is not in default, ` 
- merely by reason 


by his sale as against the plaintiff, inasmuch as the 


_ decree in execution of which defendant No. 3 pur- - 
- chased was nota decree for rent but a 
`. money, and what was purchased was the right, title : 


decree for 


and interest of defondant No. 1 which had been’ pre- 


- viously purchased by the plaintiff. 


Held, also, that the -plaintiff was entitled to -sue 
notwithstanding the absence - of registration. of his 
name in themanner contemplated by section 27 of 
the Rent Recovery Act. NILADRI MAHANTI v. BICHITRA- 
NAND, Roy, 14 C. W. N. 805; 120. L J 168 _. 605 

—_—___--__——_'ss. 105, 108 605 
Survey Act (V of 1875), 5545 


Tenancy Act (VIII of 18895), 8.5 
cl. (S)—Tenure ur holding— More than 100 bighas 
—_Presumption—" Lands to be brought into cultiva- 
tion,” meaniug of—Character of holding. how to be 
determined. 

The words af section 5, clause (5) of the Bengal 

Tenancy Act, afford no ground for holdivg that the 

fact that the quantity of the land exceeds 100 bighas 
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~ 


“gale in execution of a decree against defendant No. 1 ` 


is conclusivo evidence that the land forms a tenure. 


The final determination of the question depends upon 
the facts as disclosed in each oase. 

Surendra Nath Sen v.-Baroda ‘Kanto Sirkar, 10 0. W. 
N; clxiy, followed. 

‘In determining tho question of the character of the 


A not only the origin of the tenancy.should be - 


taken into consideration but also the subsequont 
conduct of the partios in regard to the land. - 

Where 200 bighas of jungle land were leased for the 
purpose of being brought into cultivation: Held, that 
the words would not necessarily imply that the ten- 
ant was to bring the lands under oultiyation himself 
or by members of his own family or by his servants, 
and that the intention might be to bring under culti- 
vation by establishing tenants thereon. - 


Where tho origing! area of jungle lands’ taken by. 


erably more than what could be 
cultivated by him or by members of his family or by 


hired servants or with the aid of partners and the 


tenant himself did not appear to be a man of the 


_ oultivating class, and whero the subsequent settle- 


ments were also of large arca and the total amount 


‘of land exceoded 1,300 bighas: Held, that the lands - - 


were taken as a tenure. - MIDNAPUR ZEMINDAR Co. Lp. 











v. SHAM LAL 362 
——— ss. IO, II . 685 
eh EN A KKN, 5 ss. 15, 16—Suit by one of 


several joint-landlords, one of whom 18 in defawt— 

Whether suit maintainable—Osvil Procedure - Code 

(Act V of 1908), s. 115—Charter Act (24 and 25 

Vict. O. 104), s. 15. 

Section 16 of the Bengal Tenancy Act is not 
intended to defeat in its, entirety a suit brought 


of the failure of his ‘co- 
sharers to ney with _the requirements of sec- 


tion 15. 
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Nilmadhab Patra v. Ishan Chandra, 25 O. 787, ro. 
forred to. : 

G was the superior landlord of a permanent 
, taluk and on his death was suceeeded by his three 


gous, bho plaintiff, the defendant No.8 and R the ` 


predecessor of defendants Nos. 9 to 14. After Was 
death his representatives (defendants Nos. 9 to 14) . 
failed to -serve the notice of succession under 
“section 15 of the Bengal Tenancy Act. “The plain- 
tiff brought this suit for the recovery of the entire 
rent against the holders of the taluk alleging 


that-.his .co-sharers declined to join with him as co- `. 


plaintiffs- 

Held, that a decree should be made in 
favour of plaintiff in respect of the share of ront 
payable to the co-sharers who are not disqualified 
under section 16. 

The lower appellate Oourt having dismissed the 
suit entirely, the High’ Court set aside the decree 
in the exercise of its revisional jurisdiction. TARINI 


CHARAN v. CHANDRA Kumar Dey, 140. W. N. hs 12- : 


Q. L. J; 1 93 
a s. 16 193 
Occupancy right, acquisition of, by co-sharer landlord | 

—Encumbrance— Power to annul encumbrance. 

Ifa oo-sharer landlord purchases the holding of 
an occupancy raiyat and occupies the holding for more 
than 12 years, from the date of his purchase, he 
cannot acquire any right of ocoupancy in the 
holding. 

If he purchases in execution of a rent ‘decree, he 





a r 


“has power to annul under-tenancies' as encumbrances l 
under section 159 of the Benga Tenancy Aot.. RAM 


Lat v. Basta Gazi, 14 O. W, N. 814; 12 Č. L. J. 15: 


: 370 

S. 23 ‘291, 796 

28, 29 —Enharicenient of 

` yent—Rent tn kind—Knhancement of money rent by 
addition of rent in kind, limit of. 

Section 29 of the. Bengal. Tenancy Act- applies. 
Where a moncy rent is enhanced by the addition 
of arent in kind; and where that is done, it must. 
be subject .to thé limit imposed” by clause (c) of 











= —— ss. 
—— 


section 20. KISHORI Monan Bosk v. SHEIKH UZIR, 14 ~ 


O. W.N. 00a" 
— F$ 29 335 - 
31 cl. ss 32 cl. (a), 39 cls. (I), ( T 
and (6)—Enhancement of rent, sunt for—Eisting 
rent below prevailing rent—Rise in prices of food 
crops —Oomparison with average price liet, obligatory 
on Court—Where prevailing rent in village t is paid 
an contravention of s. 290, the- rate in neighbouring 








villages to be considered—Revenus Officer—Local in- 


quiry— What dtrectiona to be given by Court. 

In a suit for enhancement of rent under sec- 
tion 30 olause (b) of the Bongal Tenancy Act, ‘on the 
ground of a rise in pricés, it is obligatory on the 


-Court to compare the arorage prices under section 82 
. clause (a) and to refer to the prige list of staple food 
a 


. crops prepared under section 89 clause (1). It is illegal _ 
to dismiss such a suit withobt the comparison and re- 
ference imposed by the terms of the law. 

Where enhancement is claimed on the ground 
that tke existing rent is ‘below the prevailing 
rent, under clause (a) of section 80, if the Gourt is 
satisfied ‘that all the rent in the village should be 


`~ 
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oxcluded from consideration because itis fixed inn 
mode whioh contravenes the provisions of section 20 
of the Bengal Tenancy Act, then an enquiry should bo 
directed which will bring to light tho prevailing rate 
of rent paid by occupancy raiyate for similar lands in 
neighbouring villages. 

A Revenpe “Officer can’ hardly bo expected to 
know tho requirements of the Civil Courts, and it is 
proper that the Civil Court in directing 8 local in- 
„quiry under clause (b) of section 81 of tho Bengal 
Tenancy Act should indicate tothe officer what it is 
that the Court precisely requires. NAHIN CHANDRA 
Sana v. KULA OHANDRA DUR, 14 C. W. N. 914 506 

——--—— $8. 31 (b), 32 (a),.39 

(1), (and (6) | 506 
—- ——- §8. 50 and 106 —Presump- 
tion of fiwity of rent—Surt-to establish right without 
bringing suit under s. 106, whether maintainable. 
“Where it is proved that certain holdings of 














. Certain tenants had been held at the same rents for 


periods of 27, 60 and 67 years respoctively, and there 
was no evidence to prove that any different penis had 
ever been realised : 

_ Held, that, apart from any presumption tala 
‘section 50 of tho Bengal Tenancy Act, the 
- status of tho tenants must bo held to be that of oc- 
cupancy raiyata holding at fixed rents. 

The failure of a person to institute a case under 
section 106 of the Bengal Tenancy Act for the pur- 
pose of correcting an entry in A record of rights, does 
not debar him from bringing a regular suit to es- 
tablish his right.. 

Ramgulam Singh v. Vishnu Pajah Narain Singh, 
11 C. W.N.48 and Troylokhya Nath Bose v. Macleod; 
28 C. 28, followed. 

: Jogendra Nath Roy v. Krishna Pramada Dasee, 85 O. 
1018; 12 C. W. N. 1082; 80. L. J. 822, dissented from. 
GULAR MISSER v: KUMAR KALANAND BINGA, 14 C. W.. 
N 884, 12 C. L. J. 107 j -217 
8. 50—Presumption—Tenure 











—-Amalgamation, 

No tenant can, after amalgamation of his separate 
tenures, claim the presamption given by section 50 
of the Bengal Tenancy Act, if the holding is not 
shown to have beon held in ita entirety since the 
Permanent Settlement. GHANSHYAM MISSER V. KALA- 

NUND SINGH À f - T 
f S. 52-—Abatement of roni— 

Aleasurement-—Dispossession by paramount title. 

Bection 52 of tho Bengal Tenanoy Aot is not 
exhaustive; that is, it is not the only provision 
of law under which abatement of rent can bo 
` claimed. 

Dintarins Dasi v. Broughton, . 3 0. W. N. 225 and 
Matungini v. Ram Das, 7 0. W. N. 93, referred to. 

When the tenant is dispossessed of a portion of the 
land comprised in his tenancy by a person claiming 
under a paramount title, he ia entitled to a reduction 
of the rent. 
| Brojo Nathyv. Hira Lal, 10 W. R. 120,1 B. L. BR. A. C. 

87, -Gopgnund v. Lalla Gobind, 12 W. B. 109 and, 
Imambandi v. Kam@swari, 21 0. 1005; 21 J. A. 118, 
referred to. Bani Dasi v. ABUTOSH Rox 206 


ne: — 1) 

















out for rent—Re-sale for previous arrears, ychether 
valid—eLimitation Act (UX of 1908), Sch. I, art. 181 
mfight to muke the appltcetion, 


INDIAN OASES. 
' Bengal Tenancy Act—contd. 


8. 65-—Sale of tenure out and . 


After a tenure has been sold out and out for the 
satisfaction of certain arrears, a portion of the same 
tenure cannot afterwards be sold fora second time 
for recovory of rent which had previously accrped. _ 

Whore such a_sale for a second time takes place, 
an application to have it set aside under O. XXI, 
Rule 91, of the Civil Procedure Code, is governed 


by art. 181 of Schedule I of the Limitation ‘Act and 


time runs from the date when the right to make the 
application accrues. Gopal SABAN NARAIN BINGH t. 
Manowep SHEIKH ABHHAN 


—_—__—— §. 87 «553 
ss. 89, 155 kjectment— 


Notice—Tenant— Transferree from tenant. 

Defendant No. 4 took a lease from the plaintiff, 
which provided that the tenant would not be entitled 
to alienate the land nor to place it in possession of 
any body else, and that if the tenant acted in contra- 
vention of the condition, the landlord would be en- 
titled to take possession without recourse to Court. 
The defendant No. 4 having alienated the land to 
defendants Nos. 1 to 3, the plaintiff brought 4 suit for 
ejectment, which was decreed. The defendants Nos. 
1—8 appealed: 

Heid, that sections 89 and 155 of the Bengal Tenancy 
Act were of no assistance to the appellants as the; 
were not tenants, and that, therefore, they were not 
entitled to any notice. BUpDHIMANTA PRAMANIK v. 














SARAT OHANDRA 147 
—— (as amended by Act 
111 of 1898), s. 102, cls.) a), (c), (b), 


S. 106-—Non-transferable occupancy holdvig: pur- 
chaser of--Name erroneously reco.ded—Surt under 
s. 106 for declaration that purchaser 18 treapasser. 


Where the name of a purchaser of a non-trans- 
ferable occupancy holding is recorded under ol. (a) 


` or (c).of section 102 of the Bengal Tenancy Act, the 
Settlemont Officer, in a guit unicr section 106, may - 


add a note that the purchaser is a trespasser, in the 
Settlement record, for his name should not hare 
appeared at all in the record-of-rights. UMEDULLA 
SARDAR v, RAN CuANDRA BHADURI, 14 O. W.-N, 812 


892 

meee ss. 105, 109 (3)—Secont 

appeal--Faslure of paimti tg establish ground of 

enhancement—Decision settling” rent—Sub-division of 

tenancy~—Ureation of new tenancies—Intention of 
parties. 

When in a proceeding dader tho Bengal Tenancy 
Act, section 105, the Special Judge has held that 
the plaintiff has failed to- establish his grounds 
for asking for a settlemont of rent at a higher 
rate, the decision isone settling a rent within the 
meaning of section 109 (8) of the Act and no second 
appeal lies to: the High Court. 

Rameswar Singh v. Bhooneswar Tha, 4 c. L. J. 188; 
33 0. $87, followed. 

Raj Kumar Pratap Sahay v. Ram Tai Singh, 5 C. L. 
J. 638, referred to. 

When the lands of a tenancy have beon sub- 
divided, if a question arises whether new ten- 
angles lave been created, the answer ‘must do- 








pend upon the intention of the parties ; no inflexible _ 


rule apart from intention can be laid down. 


Muluk Chand Das v. Satish Chandra Das, 3 Ind. 
Cas. 806 ; 14 O. W. N, 335; 11 C. L. J. 56, approved, 


[1910 . 
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` Uday Chandra v. Nripendyva Narayan, 1 Ind. Cas. 43 
36 C. 287; 18 C. W. N. 411 and Madhumala v. 
Alfazaddi, 2 Ind. Cas. 415,' 10 O. L.J. 45; 18 0.-W. 
N. 962, referred to W M. GRANT v. Ras BANA 





BHAGAT 
en ———. 8S. 106 217 
- — s. 109 (3) 501 
— — 8. 155 147, 685 
—— S. 159 370 


m Ba 16 1 —Encumbrance-Abso- 
: lute tranafer of raiyati interest in portion of holding, 
whether encumbrance. 

Whorenn absolute transfer of the interest of a raiyats 
in a portion of the holding takes place, such transfer 
is not, within the definition of the word “encum.- 
brance”, in section 161 of the Bengal Tenancy Act, 
a limitation of the tenant’s interest, but a complete 
éxtinction of his interest in the portion transferred. 

Tomiz-ud-din Khan v. Khoda Newaz Khan, 11-C.L. 
J. 16; 140. W. N. 229; 5 Ind. Cas. 116, followed. BIPIN 
BEHARY NANDAN v. JADU NATH CHATTERII 51 


Berar inam RUules —Inam fo grantee and his 

“direct lineal hewa —Confers life-eatate only. 

“The Berar Inam Roles are exhaustive of Inam 
tenures in Berar, and there can be no such tenure in 
that territory which is not governed by them, un- 
less it has been expressly exempted from their 
operation. 

An Mam, 
Berar Inam Rules, to a granteé and his direct 
jmeal heirs and-undivided brothers, confers upon 
each holder, in turn, an estato for life only, whioh 
is absolutely inalienable by any process which 


_ might take the estate ont of the family, for whose per- 


petual maintenance it was made, or go as to defeat, 
delay, or incumber the .cnjoyment thereof by any 
successor after the alienor. 

Vaaudev v, Ramkrisina, 2 B, 529 ; Gulabdas Jugyi- 
candaa v. The Collector of Surat, 8 B. 186; 6 I. A. 54, 
referred to. KRISANAJI ¢. MANWAR ALI, 6 N. L. R. {2 


B2I 

Land Revenue Code, ss. 4 (14), 

saa e out of possession — 
Right to claim possession— Burden of proof. 

A and B were registered occupants of a certain 

field. In 1894, A mortgaged the whole field: to O, who 

in 1898 obtained podhession of the whole fleld by foro- 





` closure of his mortgage. In 1905, C sold the whole 


field to the defendant, whereupon B sued for pos- 
session of his own n share and pre-emption of tho other 
share: 

_ Held, that B was a co-oceupant of the field and was 
as such entitled a right of pre-emption. 

' A person once 8 tremains such, until he 
is shown to have lost his right by the effect of limit- 
ation or otherwise. - 

So long as his right to claim possession subsists, a 
co-ocoupant is entitled to claim pre-emption though 
he is not actually in possession of any portion of the 
land and though his right to a share is denied by 
the vendor and vendee. 

Dakhni Din v. Rahim-un-nisaa, 16 A 412, followed. 

. Nand Lal v. Bangi; 20 A. 19; Abdul Wahid Khan v, 
Shaluka Bibi, 26-0. 406, 21 L A.. 26, espion and 
distinguished. Tapası v. Savasi, 6 N. L. R. 86 930 

—— 88. 69, 7 2—Relinguishment 
by tenant in favour of a specified person—Oonsent of 





granted under Rulo V (2), of the ` 


GENERAL INDEX. 
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Berar Land Revenue Code—concld. 
the Deputy Commissiner—Ita effect--Ohapter XVIU 
of the Oode— Rights of co-sharers. 

The whole scheme of the Berar land Revenuo 
Code shows that the property in unalienated land 
remains in the Government, to whom the holders. 
stand in the relation of tenants. 

Section 69 of the Code provides for their folie: 
quishing their holdings either absolutely or in favour 
of a specified person, and the discretion given to 
the Deputy, Commissioner by section 72 of tho 
Code as to recognizing the‘transferée clearly shows 
thatthe transaction is one of surrender to the land- 
lord and a re-grant by the latter to a fresh tenant. 


. The rights of sharers.in the holding are. protected 


by the provisions of Chapter KVULT of the Code, , 
which- gives them a right of pre-omption, if the hold- 
ing is relinquished by a registered occupant in favour 
ofa specified person for valuable consideration 

: The co-sharops cannot ignore a transaction, which 
has terminated the tenancy under which they claim, 
and treat as trespassers persons, who hare cdémo 
into possession in a manuer expressly ‘authorized 
by law. BALIRAN v. Marori, 6 N. L, R. 68 824 
i 8.72 _ 824 


Bill of Lading—Bul of Lading Act, applicability 
of-~Endorsement in blank, effect of —Right of suit sn 
tort when based on contract—Not responsible for 
marks— Burden of pi oof, shifting of. 
The endorsoment of a Bill of Lading in blank ren- 

ders it a negotiable: instrament, and thus sit can pass 

from hand to hand by mere delivery, so as to affect 
the property in the goods. As soon as the con- 
signes has paid the Bank to which the bill is sent 
and it has been delivered over to him, he becomes 
the holdor of the Bill and then, if not before, owner 








a 


‘ of the goods. 


But the owner of goods covered by a Bill of Ladi 
cannot sue on the contract embodied in ‘the pili 
unless he is a party toit, or is assignee of the contraot. 
Yet he has open to him, under the common law, all 
the several forms of suit in tort. 

The Bill of Lading Act was passed to provide 
for the special case where tho goods had not been 
shipped at all, and ‘the contract with -tho ship- 
owner had beon made before the property - -in the 
goods had passed to the porson who finally sought 
damages. Tho application of the Act is limited to 
endorsees to whom the property in the goods shal 
pass by reason of such endorsement. 

The object of inserting the proviso ‘not Sepon 
sible for marks’ is to prevent the Bill of Lading 
having its ordinary effect of boing evidence against 
the ship that goods marked as stated in the body of 
the bill were actually shipped. But neither ‘the 
ship nor the -Port Trust can, in any way, be said , 
to limit their responsibility for tho safe transit, 
custody, and delivery of the goods actually com- 
mitted to their charge. They merely -refuse to 
admit as true allegations of the shipper which it is 
practically impossible for them to verify, exoept 


atan unreasoriablo cost-which the shipper would 


be unwilling to bear. By their rBfusing to make this 
admission, the burden of proving that goods bearing 
certain marks were shipped and landed rests with the 
party a ea it. ee Port Trust r. ar yt 
AMERII, 8 

BIILoY Lading Act (IX.of 1856) « or 
- cability.of 848 


a 


‘1084 - 


ompay. ar Pe Courts ‘Act (XIV of 
69), S. 19—Aasistant Judgo is not a District 


518 
Regulation (lof 1827), sot 


Boundary -— Erroneous boundary—Actuiescence 

Estoppel—Adoption of boundary in settlement of 

. dispute . 467 

‘Bund!ilkhand Encumbered_ Es- 

tates Act (lof 1903), s. 10 (b)—Afort- 

~ gage debi—Dectsion of Special Judge—Fresh suit, 
=. ~ maintarnability of —Civil Court—Juriadiction. 

. A mortgage-debt,; which has been the subject of 

i enquiry and adjudication by the Special Judge under 

í the Bundilkhand Hnoumbered Estates Act, I of 1908, 

- `, cannot be a subject of fresh suit inva Civil Court. 


s ae 


4 
teni ka, arata 





_- 1 BHRORAN v. PHUL OAND -> 164 
. Burden of proof— Adoplion, of brother's 
daughter’s son 729 





“meneame ——-——Alienation by Hindu fathor 
for antecedent death — Declaratory suit Sons bound 


to prove invalidity of alicnation—Suit for posses-° 


` sion—Sons bound to prove immorality 
mee —-~Alienation by manager of 
- joint family—Suit by minor to set asido alienation 
-Legal necessity 191 
— a — — Burden of proving ancestral 
. property 3 
ee ara am eons mn ama maan FB LO, of proving ate 
__ of jurisdiction 





@nawaawuwawanan 











~~~ Co-occupant ont of possos- 
._ sion—Burdon of proving that ho has lost his ES 


__—____-______Danghter’s son must prove 
‘special custom in order to succoed to aan” 


Ercoution of document b 














pardanashin lady 
m am maan ; | NIN otice of dishonour 
— Damage for want of notico -7 
—_—_——— Occupancy holding — Suc- 
774 


Proof of circumstances 
bringing a case within 4 general exception— Facts 
specially within the knowledge ofa person 

= Revocation of contract-~ 
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Just cause 








ree Succession. of collaterals— 
-Joint cultivation ` : 








Succession to the gaddi of 
: - 709 


m Sit for possession 667 
Mortgage by guardian of a 
minor—Onus on mortgagee~—Debt barred. 

„Whero a mortgage has been executed by a guardian 
on behalf of minors, - the onus is on the mortgagee 
to establish that the debt was incurred for purposes 
binding on the minor. A guardian has no authority 
to bind a minor's estate by reviving barred debts. 

. Chinnaya v. Gurunatham, © M. 169; Surya- 
narayana Y. Narindra Thatras, 19 M. 255; Sobhanadra 
Appa Row v. Sriramulu, 17 M. 221; R. Bubramaniya 
Iyer v. Arumugam hetty, 26 M. 830, referred to. 
VEEBAPPA NAICK v. MUTHUSAMI NÀIOK, (1910) M. W. 
N. 194 7 M. L. T. 383; 20 M. L. J. 567 760 
eect Transferability of raiyati- 

_- Aolding—Doctrine of caveat emptor. 

` Tt is for the person alleging transferability of raiyati- 
` holding'to show that the custom of transferability ex- 
ists.” The doctrine of caveat- gini applies with the 


bd 


8 Mahant - 
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“INDIAN CASES. 


saiyati-holdingg from tenants. 


- f1910 .: 
Burden of proof--concld. Po ne 
greatest force to persons who undertake to purchase -e 
Gopinps CHANDRA v. 
SkRiMANTA CHARAN - 761 
Burgadar, whether tenant—Stipulation that in 

return for labour burgadar would keep half the pro- . 

duce—Suit for rent against burgadar maintainable 

in a Small Gause Court—Provincial Small Cause 

Courts Act (IK of 1887), Sch. II, art. (8). 

A buigada:, who stipulates that, in return for his 
labour in cultivating the land of the owner, he would ` 
be entitled to keep half the produce, the remaining. | 
half being payable to the owner, is not a tenant, and 
a suit for. tho price of the share of the préduce by the 
owner against the byrgadar will lie in the Small Oanse 
Court. KADE Maxpau v. AHADATLI Monta, 14 O. W.. 
N. 629 ` 594 
Calcutta Municipal Act IN B. C. of 

1899), 88- 102 (1) (c), I—Sanction to 

, alteration of buildsngs—-Sanction to alteration of plan 

“ Power of District Surveyor —Initiation of procen hve 
- by Secretary, validity of—~ Irregularity. 

Section 391 of the Oaloutta “Municipal Act sates 
only to alterations of, and additions to, cxisting build- 
ings, and’a supplementary application proposing an 
addition to an already sanctioned plan of a contem. 
plated building cannot be held to fall within its scope, 
and need not be sanctioned by the General Committee, 
and such an application may be lawfully sanctioned 
by the District Sarveyor ander powers delegated to 
him by the Chairman. 

Obiter dictum :—Eren if the Secretary to the Cor- 
poration, who is also the Seoretary ‘to the General 


‘`. Committee, has no power to make any application 


camplaining against any person for having erected 
any building without a valid sanction, the ‘defeot or 


irregularity is covered by section 102 (1) (c) of tho 
Calcutta Municipal Act. KısnorI Lat v. WoRFORM TS 
or CALCUTTA, ee ee 153 


Se aig AD, 
C a ~ |- T 632- 
_ sance affecting indinidual—-Building erected contrary 
_ to building regulations—Simulianeous proceedings 
under a8. 449 and 682—~ Partition decree not to over- 
ride provisiona of Municipal Act. 

Section 682 of the Calcutta Municipal Act applies 
i a, case where the nuisance, if gny, affects only an 
individual and does not affect the public generally. 

Where a building is erected contrary to the building 
regulations, the Municipality may take action under 
section 449 of the Act, but at the same time any 
person who has beon deprived of light and air by the 
illegal erection may complain to the Municipal 
Magistrate under section 632. - f 

- Ifa building, erected whether in contravention of 
the building regulations or not, or whether “with or 
without Eo is in fact a nuisance, a person who 
is affected by it, has the right of moving the Magis- 
trate under section 632 to abate it, and ib is within 
the jurisdiction of the Magistrate to pass orders under 
that section if in his discretion he is so advised. 

A partition decree, under which cortain’ specified 
easements only were reserved to the portion allotted 
to the complainant, cannot be held to override 
the provisions of the Act which is directed to provide 
for public sanitation among other public con- 
siderations. BHAGWAN Das v, Rasy BEHARI MULLICK 
14 0. W. N. 687 - 5 
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Calcutta Municipal- Act—concid. ES 








` lish building—Acceptance of rates—-Whether acquies- 
cence in disobedience. m 
The petibionor was convictod for disobedience to 
an order made under section 449 of the Calcutta Muni- 
cipal Act, directing him to demolisha certain building. 
Since that order the Municipality had taken rates from 
the petitionor in respect of that very -building: 


- Held, that it could not be said that the acceptance of © 


the rates ostablished that the Municipality had ac- 
quiesced in the disobodience of the petitioner to the 
order, and that the conviction was good. LACHMI 
. NABAIN MAHTO v CORPORATION oF UALCUTTA 
no rn Sa ET 874 
——_—--—_—--—-. 8 632 595 
, Cause of action—Compromise decrec—Do- 
` fendants to pay certain incumbrances within a oer- 
tain time—Defendants’ failure to pay-~Plaintiffs 
paying the money—Monery paid for h 78 


-pE mee- Date of acorual— Transfer by 

. mother daring minority of the son—Son died and 
mother succeeded—Reversioner--Snit for declare 
tion 


inert 





Obstructing a water course— 


Tm 


Continuing wrong - 








, Order under s. 188, Cr, P, O,— 
Suit for declaration 46 





~~ Wrongful attachment-—Proper- 
ty stolen during attachment—Liability of tho 
- decree-holder--Dama ea 789 
a Debt—Joint loan contracted by 
father and son-——-Promissory-note giren in the name of 
“the son only— Creditor unable to sue on the promis- 
sory-note on account of the minority of the son—Sutt 
to recover money independently of the promissory- 
. nate—Suit on original consideration. Ze 
When a cause of action for money is once complete 
in itself, whether for goods scld or for money.lent, or 
for any other claim and the debtor then gives a bill 
or note to the creditor for payment of the money at 
a future time, the creditor, if the bill or note is not 
paid at maturity, may. always as a rule sue for the 
original consideration, provided that he has not en- 
dorsed or lost or parted with the bill or note, under 
auch circumstances as fo make the debtor liable upon 
it to some third person. 
Sheikh Akbar v.- Sheikh Khan, 7 0. 256; Banarai 
Prasad v. Fazal Ahmad, 28 A. 208; 3 A. L, J. 25; A, 
W. N. (1906) 9, followed; 
_ , Where a father and a son jointly borrowed a sum 
of money from the plaintiff and the son slone, who 
was a minor, gave a promissory-note for the amount: 
_, Held, that the creditor could sue on the original con- 
sideration although he could not sue on the promis- 
sory-note. SRI Nata Das v. ANcuD Sinch 126 
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holder-~Not certified—Subsequent payment to attach- 

ng creditor, eee. 

When a, Jadgmeni-debtor pays out of Court tho 
decretal amoúnt, there is an obligation on the part of 
_ the decree-holder to report satisfaction tothe Court. 
The consideration for the payment is to discharge 
the decree debt and the decree-holder is, therefore, 
bound to take the necessary step togive a proper 
discharge: otherwise the.decree still remains capable 


Right to sue—Payment to decree. 


GENERA INDEX. _ ; - 
- Cause of action—=condd. 
S. 449—0rder -to demos pa 


of execution, by ,the ‘decree-holder’ or- any other . 


attaphing decree-holder. Tho payment must: bo 


it + 


1085 
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Wal 


treatod as having been mado without consideration 


and the judgment-debtor is entitled to get baok the - 


money so paid; and the causo of action accrues when 


n 


the judgmont-debtor is compelled to pay the decre. : 


tal amount over again, : 
In a suit for damages, tho cause of action arises 
only when the damages are sustained. SHANMUGAPPA 


t. Marrappa, (1910) M. W. N. 121; 7 M. L. T. 351 
Caveat Emptor, doctrine of . 761 


Central Provinces Land Revenue 
- Act (XVIII of 1881), 8. 4 (11) 389 

—— SS. 78, 82, 83, 120 
_cl. (b), 152 cl. (12), sub«8.)c)—Record.- 
of-rights-—Presumption of correctness of entry until 


nt 


contrary shown—Contiary may be shown ‘otherwise ` 


than by suit under 8. 83. 

Section 82 of the Central Provinces Land Revenue 
‘Act onacts that when tho record-of-rights is duly 
made and attested, all ontries therein shall be 
presamed to be correct until ‘the contrary is shown, 


and section 88 lays down that any person deeming d 


himself aggrieved by any entry made in the record- 
of-rights may institute a snit in the Civil Court to 
have such entry cancelled or amended. Bat the Act 
does not say that tho contrary may- be shown by a 


suit under section 88 only and not otherwise, and it. ` 


does not follow that if that entry is not corrected 
and is left outstanding, tho person affected by the 
entry cannot establish his right in a Civil Court, if 
“he can do go to the satisfaction of tho Court. 

` The remedy provided by section 83 is cumulative 
and not exclusive. 
14 0. W. N. 686 , 672 
S ere mt ‘Ss. 82, 83, oO) 
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Municipal Act (XVI 
of powers by Committee to be at regularly called meet. 


` - ings and by resolution—Punjab Municipal Act (XX 


of 1891), 3. 26—Urgency—Delegation of powers — 

_Powers and dutics~—Erection and +re-erection—Dis. 
cretion when to be challenged—Statutory powers of 
public bodies how to be exercised— Interpretation of 
Acta like the Munwipal Act, - 

: Under the Oentral Provinces Municipal Act, 1903, 
an action to be taken, or order to be passed, 
to be issued, in the exercise of powers conferred, 
must be taken, passed, or issued, respectively, by the 
Committeo, by means of resolutions passed at meetings 
convened and conducted in accordance with the 
provisions of sections 15 to 19 inclusive. a 

Section 22-of the Act, however, is an exception, and 
was adopted from the Punjab Municipal Act (KN. of 
1891), section 26. The condition precedent to the 
coming into operation of the provisions.of the section 
is that the case must be one of emergency, and the 
safety or service of the publicemust necessitate the 
exercise of the oxtraordinary power it confers. 


138 — ` 389 
152(12)(c) 672: 


DIBAKAR Bisri v. Cuarro Bag, - 


or notice ` 


The plea of urgency will, ‘however, be of no avail to - 


justify action under the section if it results in a sacri- 
fice of private rights, unless the urgency be of-such a 
charagter that any delay would frustrate the object 
in View, and unless further the act be necessary for 
the servico or safety of the publics `. . ~, 
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Central Provinces Municipal Act—. 


coneld. 


The discharge of'a duty under the Act is not the © 


same thing as the exercise ofa power thereunder. _ 
` Before powers can be delegated underthe Act to 
Sub-Committees or individual members, including the 
President or the Vice-President, the procedure - laid 
down in section 21 of the Act must be observed. 

The power of removal, without compensation, of 
projections, is limited-to cases of altogether new 
structures, and does not extend to structures taking 
exactly the place of pre-existing structures. 

To-renew the old posts of a chapri and then to put 
back the roof in its old position can scarcely be 

- called re-building a building. => 

No power is given to a Committce absolutely to 
deprive owners of the legitimate use of their lands. 
The object of the section requiring notice of erection 
or re-erection of a building-is to onsure thesafety and 
sanitation ofthe building and the suitability of its 
Structural appearance relatively to neighbouring 
buildings, and also to conservé tho health, safety, or 
convenience of the public, or of persons dwelling in 
the vicinity. : 

When a re-erection cannot come under any one of 


these heads, it will not be a re-erection contemplated ` 


by the section. A | 
- The exerciso of its discretion by an authority like 


a Municipal body ii respect of a matter within its- 


jurisdiotion, when that discretion has been honestly 
and bona fide exercised, cannot be controlled by’ an 
action im Court.. If the discretion is capriciously or 
perversely exercised and injury results to the plain. 
tiff, he may then have a cause of action and not 
till then. is : 

Muhammad Mohidin v. The Municipal Commissioners 
for the City of Madras, 25 M. 118; F. W. Duke, Ohair- 
man of the Howrah Municipality Y. Rameswar, 26 C: 
811, Patel Ponachand Girdhar v. The Ahmedabad 
Municipality} 22 B. 280, referred to. 


` ` Itis well settled that a publio body like a Munici- 


pal Committee invested with statutory powers must 
take care not to exceed or abuse their powers. If 
they ach beyond their powers, they have to make 
compensation to the person sustaining damage by 
reason of their unlawful proceedings. 
Westminster Corporation v. London and North 
Western Railway, 74 L. J. Ch. 620; (1905) A: O. 
426; 98 L.-T. 148; 54 W. B. 129; 3 L. G. R. 1120; 69 
- J. P.-425, 21 T; L. R. 686, referred to. 
An Actlike a Municipal Act which touches the 


private rights of individuals must be carefully ` 


construed without unwarrantable severity on the one 
hand or unjustifiable levity on the other. - 

_ Trbbovan v. The Ahmedabad Municipality, 27 B. 
221,referred to. RAMDULABAY V. ÜHHINDWARA Mu- 
NIOLPALITY, 8 N. L. R. 58 


pan 


I, 22 

Ration Tenancy Act (IX of 
1883), 88. 3(3), 43 (2)—Landlord—Leseece 
—Consgnt of lessee to mortgage by tenant, whether 

binding upon the original landlord, ` 
The consent of the lessee of landlord, to a mortgage 
by an occupancy tenant of his holding, is binding go 
long as tho interest of the consentor lasted, and this 
includes the interest of those claiming under or 
throughdim, and is not binding on the origi&l land- 
lord after the termination of the interest of the Tengen. 





|, LuprA Das v, MADHAB Rann 


- 


INDIAN GASES. 


“UHANDU Lat, 6N. L. R. 69 


431 
ss. 16, 17, 18, 19, 


8 
e 


{1910 


Central Provinces Tenancy Act— 
coneld. : a 
8.41 (5)—Landlord con-. 
senting to mortgage— Precluded from pre-empting on 
- foreclosure—Construction of statutes—JFYords of an - 
old statute transcribed into. a new one. 

Sub-section 5, section 41, of the Central Provinces 
Tenanoy Act, applies to the foreclosuré of such a mort- 
gage only as might be made without notice to the 
landlord. The landlord on receiving notice of an 
intention to mortgage is once for sll put to his elec- 





` tion and failing to pre-empt must accept the mort- 
- gage with allits legal consequences whether they in- 


clude the actual ouster of the tenant or not.  . 
Gopaljs v. Holu, 60. P, L. R. 65, “Punjaji v. 
Beharilal, 60. P, L. B. 181; Ramlal v^ Musammat 
Hasanbib:,, 7 C. P. L. R. 89, referred to ` 
Where words of an old statute are transcribed into 
the new statute, the presumption is that any legal 
interprotation which has been put upon. them by 
Courte of law has been recognized by the Legislature. 
Laumtkant Rao v. Kalloo Singh, 10C. P. L. R. 76, - 
Haradhun v. Chunder Mohan, Special W, R. 66fat 
p. 67 ; Ohhotalal v. Nabubhar, 25 B. 151 at p. 187; 
In the matter of Syed Wajid Hossain,6 CW. N. 556 
at p. 569; 28 C. 890, relied upon. THAN gers v. 


- 819. 
S. 41 (2) - | 817 
—— Ba 43 (2) .- 75 
S. 61 3 cl. (2)—Cen- 

tral Provinces Land Revenue Act’ (XVI ef 1881), 

as. 4cl. (11), 188—Lumbardar—Right of lambardar 

to sus alone for cjectment of a trespasser. 

Although a lumbardar represents the body of 
co-sharera in their dealings with'Government for 
certain purposes, he is not alone entitled to bring a 
suit to eject a trespasser. j 

Gopal Ram Krishna v. Govind Pandurang Rangart, 
13 C. P. L. RB. 118, referred “to. NILMONKI Gurria v 
JOGENDRA Guntia, 12 0. L. J. 104 
a nr Ba OA (1) —Limitation 

—“‘Kjected”, meaning of—Wrongful withholding— 

Landlord und Tenant—Tenant by sufferance—Nature 

of possession. : 

Plaintiff, an ordinary tenant in the Central Provinces, 
let out his holding. to defendant, his malguzar, on 
batas fora specified term. After the expiry of the 
term, the defendant held overand paid, plaintiff no 
share of ‘the produce. In the yillage papers, the 
defendant got the holding entered as his khud kasht. 
More than two 'ycars after, the expiry of the term 
and after the entry as khud kusht, the plaintiff sued for 
ession of his holding: i 

Held, that the suit was not barred by time. Even 











‘assuming that section 94 (1) ofthe Tenancy Act, 


applied to the cese, the suit was within time, as there 
had been no ejectment of the defendant by the land» 
lord asg such. . i - f 

The possession of a tenant by sufferance is not a 
wrongful withholding of possession as against the 
lessor. ka 

Kantheppa v. Sheshappa, 22 B. 898; Ohandrı v. Daji 
Bhau, 24 B. 504, not approved. 

Rudrappa v. Narsingrao, 29 B., 218 at p. 216; 
7 Bom. L. R. 12, referred to.- SHEORAN v. ABDUL 
WAHIDKEAN, 6 N. L. R. 95 937 
Charge. See MORTGAGE. 
— to Jury. See Ox. P. O., s. 297. 





Charter Act (24 & 25 Vic. C. 104) 
“5. 15. ia 193 


.- 1882), 8. I 


We, í 
Vol. VII" 
Cheating. See P. O., 2 420. 


Civil Laws principles of, when applicable to ori- 


minal case 
Civil Pr Procedure. Code (Act XIV rot 


——— §, I3- Claim for mesne pro- 
: fits between date fixed for redemption and actual 
date of delivery 336 


te 8. 13—Decision in a rent suit 





m $, 1 3—Plea of limitation re 
garding a previous application for execution 

eee S. 13, 521, 525—0rder 

refusing to file an award on the ground of misconduct 

—Whether a decision tn a guit—Freah suit whether 

barred— Res judicata. f 

The order of a Court refusing to file an award on 
the ground of misconduct of the arbitrators, is not a 
decision made In a suit, and does not consequently 
operate as res judicata under section 13 of the Code 
of Civil Procedure, 1883. 

Bhola v. Gobind Dayal, 6 A. 186; Katic Ram, v 
Babu Lal, A. W. N. (1908) 284; Basant Lal- v. Kunji 
Tal, 28 A. 21; 2A. L. J. 450, A. W.N. (1905) 165, 





i ‘followed. . 


Ghulam Khan v. Muhammad -Hassan,- 29 C. 167; 


“29 I-A. 157, distinguished: KUNJI Lan v. DURGA 


PrASHAD, 7 A. L. J. 425 -- 127 
emerara $F g 13—Suit in representative 
character—Claim to office in temple—Decision in 
favour of, one sect—Bubsequent suit by trustees of a 
. shrine—Res judicata—Trustees not actually 1mplead- 
ed in the prior suit—Decision tn ‘execution proceed- 
ings in prior suit— Whether operates as res quae 
in the subsequent sust. 

In 1896 the members of T sect of a amoniy med 
the members of V sect to have it declared that the 
right to Adhyapakam office in a temple as well asin 
all the shrines attached thereto vested in the mem- 
bers of T sect. Tho plaintiffs and defendants in 
that suit represented respectively all the members of 
the rival communities under section 30 of the Code of 
Civil Procedure. The plaintiffs were given the decree 
prayed for andin the execution proceedings which 
followed that decree, it was held that a certain shrine 
was attached to-the big temple. 

In the present suit the members of -V sect sued 
for a declaration to the Adhvapakam office in the 
shrine in dispute pd averred that this particular 
shrine was not attached to the big temple, the right 
to the office in which was adjudicated upon in the 
former suit, They also maintained that the decision 
in the previous suit as to the right tò the office in the 
big temple-as well as in the shrines attached thereto 
was not binding upon them inasmuch as they were 
-the trustees of the shrine in queation and were suing 
in that capacity: 

Held, (1) thatin the absence of frand or collusion, 
the decision in the prior suit, in which ‘the rights of 





,. both sections of the entire community were adjudi- 


cated upon, operated as res judicata and that the 
circumstance of the subsequent suit having been 
brought by plaintiffs as trustees of the shrine in ques- 
tion did not affect the operation of the law. 

Candee v. Lord, 51 Am. Dec. 294; 2 N. Y. 269, 
Pé: iasami Mudaliar v. Beetharama Chettiar, 27 M. 
243, referred to. 

(2) that the decision in the execution proceedings 


inthe prior suit that the shrine in question was. 


attached to the big temple was not res judicata, be- 


GENERAL INDEX. 


~ 


Civil Procedure Code—(iss2)—contd. 


causo the present plaintifs were not impleaded 
actually as defendants in the previous suit. BRINIVASA 
v. ARAYAR SRINIVASA, 8 M. I. T. 83 22 

a a a S Ss. 13, 42, 43, 102,- 

103, 157, (58—Adpournment of suit Absence 

of plaintiff or his pleader on adjourned date—Dis- 

missal for default—Hes judicata —Suit for injunction 
‘ Subsequent suit for possession—Carse of action— 

Aultifariousness. 

After the settlement-of .issnes, & caso was fixed for 
final- hearing on a certain, date. On that dato: the 
plaintiff obtained adjournment on the ground that 
he had not sufficient time to summon his witnesses. 
On the adjourned date, the plaintiff or his ploader did 
not appear, though some of the witnesses summoned 
were: present, and the Court dismissed the suit with 
the following order :— 

“From the issues above mentioned -it will be geen 
that the plaintiff's claim is completely denied by the 
defendants. I should, therefore, dismiss the plaintiff's 
mit with costa”: 

Held, that, as the plaintiff did not appear at the 








, adjourned hearing, the order of dismissal was made 


under section 102 read with section 157 of the Civil 
Procedure Code (XTV of 1882). < 

Maharajah of YVisianagaram v. Lingam. Krishna 
Bhupati, 12 M. L. J. 473, followed. 

Held, further, that where the plaintiff does not 
appear at the adjourned hearing of a suit, time 
having been granted at his instance, it is open 'to the 
Court to deal with the matter oither amder section 167 
or section 168. There is nothing in the language 
of section 158 to preclude its application td a case 
where the plaintiff does not appear. 

Shrimant Bagajiran v. Smits, 20 B. 786, ‘dissented 
from. 

In the suit, dismissed as aforesaid, the plaintiff had 
sued for a perpetual injunotion restraining the defen- 


~ 


dant from interfering with the suit land on the ground 


of his (plaintiff's) relationship to oae N. 

In the present'snil, he stated that oither N ar his 
widow 8 jas exclusively entitled to the property and 
he prayed for possession also. In both suits the cause 
of action was alleged to bo that Government, by 
mistake, had recognised the title of the defendant: 

Held (1) that in order to ascertain whether the 
cause of action inthe two suits waa the same, it was 
open to the Court to travel oniside the four corners 
of the plaint and to refer to the issués which were 
raised in the first action for the purpose of finding 
ont what the plaintiff had to prove and undertook to 
prove in order to support his claim as alleged inthe 

laint: 
(2) that the second suit was barred under section 
42, Civil Procedare Code (XIV of 18832), as it was. 
open to the plaintiff in the first suit to base his 


claim on the two alternative titles which he put for- ` 


ward in the second suit, . 
Chand Kour v. Partab Singh, 16 O. 98, Haji Hasan 
Thiahim v. BMancharam Kaliandas, 3 B. 137, Woomatara 


4 


_Debea v Kiistokaminee Dossee, 38 W. R. 168; 11 B. L. 


R. (P O.) 158, Munshee Bualoor Rahim vy. Shumsoonissa 
Begum, 11 M. LA. bol, referred to. = ° 

Pittapur Raja-v. Surya Rao, 8 M. 620, 
Aiyar v. Vythinatha Iyer, 26 M. 760, Jibunti Nath Khan 
v. Shi Nath Chukerbutty, 8 C. 819, opens guished. 
Nacanapa v, KRISHNAHURTI, (1910) M. W 213 
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O NARASIMHA V, BUKKAPATNAM, 7 M. L. T. 224 


+ 


e anaa Sa SRo judionta—Com- 
‘promise, validity of—Portion of claim in subsequent 
auit time-barred—Orelerion ‘of value—Amount af 
claim onthe same footing in two sints. 

A compromise was arrived at between the parties 

in a suit the value of which was less than Re. 10,000. 

The compromise was held valid on appeal. In a subse- 


-guent suit in which tho plaintiff claimed a sum of" 


more than Rs. 10,000, the validity of the compromise 
was questioned by the plaintiff. It was contended thnt 


os the trial of this question was not barred as an appeal 


lay in the aubsequent suit to the Privy Council where- 
ag no such appeal lay in the previous suit. A portion 


of the’plaintiff’s claim in the second suit was obviously ~ 
- time-barred and deducting this portion, the claim of 


plaintiff was less than Rs. 10,000: | 
Held, that the trial in the subsequent suit of the 
question of the validity of the compromise was barred 


“by res judicata, the decision in the provions suit being 


final betweon the parties. - 


Avanasi Goundan v. Nachammal, 29 M. 195; 16 M.: 


L. J. 41; 1 M. L, T. 28, distinguished. VENKATA 
237 


— S. [3—Rea judicata—Co- 
defendants—Partiticn suit, nature of, - i | 

A bronghta suit for partition against B and G. O died 

during the pendency of the suit and his widow was 

brought on the record as his representative. A decree 








declaring thë “rights of the, parties was passed in - 
Subsequently B brought another suit - 


the suit. ; ae 
against the widow of C for a declaration of his title 


to the property of C on the ground that Band C 
formed a joint family: 


Held, that the suit was. barred. by res judicata by” 


reason of the previous partition suit, ascertaining and 
declaring tho righta of the parties.. 

A decree for partition is a joint declaration of tho 
righta of persons interested in the property, of which 
partition is sought and such a decree, whon properly 
drawn up, is in favour of each share-holder or. set of 
share-holders having a distingt share. 

Shaik Khoorshed Hossein v. Nubbea Fatima, 8 C. 551; 
20. L. R. 187, Dost Muhammad Khan v. Baid Begam; 
20 A. 81, Assan v. Pathumma, 22 M. 494, Asaidbai v, 
Abdulla Haji Mahomad, 31 B. 271; 8 Bom. L. R. 652 
and 758, referred to. PursoraM Rao TANTIA v. RADHA 
Ba, 7 åL, J. 461 ` - 7 or 69 
ae ee §, Res judicata—Title— 

Suit for declaration—Title as absolute owner—Becond 

suit as mortgagor not barred—Suit for declaration 

does not bar suit for possession. + 

K brought a suit for a declaration of his title as an 
absolute owner of a certain property against B. Tho 
suit was dismissed as time-barred Subsequently a 


“second suit was brought by the representative of K 


against B, in respect of the same’ property as 


mortgagor: Held, that the second suit was not barred > 


by reg judicata. ap 
"Heli, further, that a suit for a declaration of title 
does not bar a subsequent suit for possession, | 
Akbar Khan v. Turaban, 5 A. L. J.°687 ab p. 649; 
A. W. N; (1908) 252; 4 M. L. T. 444, referred to. ABID 


. ABUDA 7 ` 698 
HUSAIN Y L 7 8. ` I 3—Res-judicata—0o- 








defendants—Suit for partition—Pleadinga—Plea of 


self-acgħisition not raized—Plea raised in a subse- 


: quent sutt-—Bar of plea. - : 


`~ ~~ 


- 
"~ 
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A. previous suit for partition of the plaint pro- 
perties was dismissed without any reference to the 
question whether they were Ist defendant’s self- 


nequisitions. In thatenit the present -lest ond 2nd - 


defendants were co-defendants. First defendant 
raised that plea for the first time in the present suit: 


Held, that the former suit did not operate as- res - 


judicata and did not bar the plea being raised in the 
PALLA MARUTHI Y. BAGIRAJU BANGAR" 
BAJU, 889 

order of attachment—Transfer of suit—Poter of 
- Court to deal with attachment. 5 

Where a conditional order of attachment, before 
judgment, of certain property within its jurisdiction 
is passed by a Court and before the final order is 


{1910 ° 


——- SS, 25, 483—Condtironal - 


. 


passed, the suit is transferred to another Court, the ` 


Oourt to which the case ia transferred acquires by 
implication jurisdiction to pass further orders re- 
garding the attachment. ARUONAOHALA NANDAN v. 
KANDABAMI PILLAI (1910) M. W. N. 212 . 746 
m S., S0—Irregularity in not 
recording formal order l ' 





vo ———- 83. 42, 43. See s. 13 
(supra) | a 233 
OAA- E Fy | 655 


———~ a Sa 43—Claim for mesne pro- 
fits between date fixed for redemption and actual 
~ date of delivery | 336 


res nnn omen Fy Omission to sue on 
first mortgage paid off by subsequent mortgagee while 
suing on his own mortgage, effect of. i s 
A puisne mortgagee, when bringing a snit on hig 
own mortgagə, is bound to include in-it any claim 
that he may havo on account of having paid of any 
prior mortgages against the mortgaged property; and 
if he does not so inolude, he is barred from enforcinz 


Brrr 


4 
Fe 


> 


his claim or pursuing hia remedy-in respect of the ` 


prior mortgages by salo of the property. Harr Na- 
RAIN v. BHAMA SUNDARI Dasi, 110. L. J. 531; 37 C. 
539 
—— Sa 43, applicability of—Sud- 
sequent suit must be between the same partisa—~ 
Cause of action. j - | 
Section 43 of the Code of Civil Procedure, 1883, ia 
directed against two evils, viz , the splitting of claim; 


2 | and the splitting of romedios in respect of one causo 
of action and is founded on the maxim that no one 
- shall be twice vexed for one andthe same causo. In 


order that the section may apply not marely mast 
both suits arise out of the sama cauze of action bat 
they must be betweon the sama parties or betweon 
parties under whom theyor any of them claim. . 
Balmakund v. Sangari, 19. A. 
Baldeo Ram, 24 A. 558, Jehan v. Babak, 1 Agra 109, 
followed. - , c 
Parbati Kunwar v, Mahmood Fatima, 4 A. L. J. 191; 
A. W. N. (1997) 38; 29 A. 267; Kubra Jan v- Ram Bali, 


30 A. 560; A. W. N. (1909) 236; 6 A. L. J. 647; 4 M. ` 


L. T. 392; Ishan Chander Hazra v. Ramsswar Mondol, 


24 C: B81, Nundo Kumar Naskar v. Banomali Gayan, 


159. 


379, Hingu Lal y. - 


29 C. 871, distinguished. Goninon KRISHN NARAIN v. _ 
| 5 


“ BirAJUNNISSA BEGAY, 7 A. L. J. 627 








S. 43, applicability of —Suit 
to include the whole claim, i ' : 
The rule that a plaintiff, basing a suit on the ground 

of dispossession, cannot, if he alleges one title to 


~ 


+ 
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possession in that guit, afterwards bring another suit 
on the same gronnd of dispossession but alleging a 
different title, is not valid in’cases where the plain- 
tiffs are different persons and when in the one case 
the title set up is alleged to be vested in one plaintiff. 


to the exclusion of the others and in the other in that 


plaintiff jointly with those others. | 

In a former guit the defendants contended’ that thp. 
plaintiffs’ claim as reversionary heirs could not be 
joined with the other claims and that only the nearest 
reversionary hoirs could sue on that ground. In 
consequence of that plea a subsequent suit was filed 
claiming agreversionary heirs: f 

Held, that the sùbsequent suit was not barred by 
section 43, Civil Procedure Code. RAJA Kusava VEN- 


” KATAPPIAH v. NAYAM VENKATRBANGA Row, 7 M. L. T, 


- + 603 
mm Ba F3—Agra Tenancy Act (U 
of 1901), 48. 164, 165%-Suit for accounts and profits 
against co-sharer—Second suit for profits against the 
same person as lambardar— Cause of action. 
Cinatituted two suits against P, one under section 


244 








. 165 and the other under` section 164 of the Agra 
the 


Tenancy. Act, 1901. The first suit was against 
defendant, in-his capacity of aco-sharer, for settlement 
of accounts gnd profits, and tho second was against 
him as lambardar for share of profits: . 

Held, that the two suits had different causes of 
action and that the second suit was not barred by 
section 48 of the Civil Procedure Code, 1882. CHANNO 
Lau v. PARBHU DIAL, Y A. L. J. 526 -_- 809 
—— S. 43—Suit far declaration— 
Dismissal on the ground that plaintif ought to have 








sued for possesnon— uit for possession not barred— - 


Cause of action. - yan, oo 
“ The dismissal of a suit for a declaration on the 


ground that the plaintiff ought to have sued for 


possession does not bar a subsequent suit for possos- 
sion. The causes of action in the two cases are 
different, although the title may be thesame. The 
cause of action in a suit for declaration is defendant’a 
conduct throwing a cloud on plaintiffs titls, whoreas 
in a suit for~poseession, the cause of action is 
invasion ‘of plaintiff's possession. 

- Jibunti Nath Khan v. Shib Nath Ohuckerbutty, 8C. 
819: 10 0. L. R. 537; Nonoo Singh Monda v. Anand 


Singh Monda, 12 0.291; Mohan Lal v. Bilaso, 14 A. 612, 
followed. + 


Narayana Kavirayan v. Kandasams Gounden, 22 M. 
24, distinguished and dissented. from. 

Sheodin v. Musammat Codhi Bai, 4 N. L. B. 14, 
referred to. NARAYAN v. BRIWAJI, GN. L. R. 81 926 


———— S: 45 . 577 
c 8. .57-—Plaint, return of— 
Court's discretion to grant reasonable time to re-file 
plaint returned to be filed tn proper Oourt—Limit- 
ation, saving of. - 3 
In an order under section 87 of the Oivil Pro- 
cedure Oode of 1882, returning a plaint to` be filed 
in the proper Oourt, the Court returning the plaint 
has a discretion to grant a reasonable time for tho 
purpose, and if the plaintiff re-files it to the 
proper Court within that time, his suit will not 
be barred by limitation even thongh he had filed 
the plaint in the wrong Court on the last. date for 
limitation. NIBARAN CHANDRA v. 8. O. MUKHERI@E 
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_sufficient. - 


_ cedure Code, no appenl lay: 


-? 


INDEX A . % ` 1039. 
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——— 88. 82, 1OB—Substituted 


- service—Due and reasonable diligence of the servi 
officer—-Defendant keeping out of the way. os 


The process-server went with the summons to the 
village in which the defendant rosided. We could 
not find the defendant or any ‘agent empowered 
to accept service of summons or any person upon 
whom service could be made. He came back 
and .made the second attempt. 
was told that the defendant had gone to Dehli for 
medicaladvice. For the third time the process-server 








went to the village and affixed a copy of the summong ' 


upon the houso where the defendant lived: Held 
that the process-server acted perfect] rightly in affix. 
ing the copy of the- summons on the 


defendant lived ‘and that the service effected ‘was 


Sakina. v. Gouri Sahat, 24 A. 302, Bhomshetti v. 
Umabat, 21 B. 223, Abraham Pillai v. Donald, 29 M.- 


324, distinguished. : 


Held, further, that the defendant must be deemed. 
to be keeping out of the way. ABBAs Hussar v. 
AsHrag AHMAD, 7 A. L.J. 288: `, 282 


Ae ee 


a arent ome — $, [OD — Dismissal of part- of 





claim and abandonment of reat——-Applicability of ¢ 


_ 8. 102-—Defaulé, diamessal for. 


The plaintiff purchased at a public auction certain 
property which was attached by the defendant in 
execution ofa money-decreo againat the’ plaintifi’s 
vendor. The plaintiff was compelled to pay the 
decretal amount due under the defendant's decree. 
He then brought this suit for the recovery of the 
amount and for damages for illegal attachment. The 
Court made an order to the effect that the claim for 
the money was not sustainable in law, but that the 


case might proceed on the question of damages, The’ ., 


plaintiff petitioned that a decree might be drawn up 
embodying the dismissal of his claim for the money. 
This petition was dismissed and then he asked to be’ 
allowed to withdraw his claim absolutely for damages 


but not that for the recovery óf the money. After - 


that the defendant proceeded to give evidence 
upon all the issnes raised, the plaintiff not appearing. 
In the result, the Court dismissed the whole case for 
default under ‘section 102, Civil Procedure Code. 
On appeal the Chief. Court held that the mit 
having been dismissed under section 102, Oiyil Pro- 


` Held, that as to the claim of the plaintiff relating to 
the money paid, there was in substance a clear 
decision of the first Court adverse to the plaintiff, and 
that it was one not to be dealt with under section 102, 
which was not applicable to the case; and that ag to 
the claim for damages~the plaintiff having uncon: 
ditionally abandoned his claim, there remained nothing 
in substance to be tried; and that the case should go 
back to the Chief Court to decide the appeal upon its 
merits. KANHAYA Lan V. NATIONAL -BANE oF INDIA 
Lp. Deru, 14 O. W. N. 694; 110. L. J. 449; 87 C. 426 
SM. L. MW. 1; 12 Bom. L. B. 430; 20 M. L. J. 470; 1910 
M W. N. 282 . .592 P, C. 
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—__-- —— 102-—Adjournment of snip—_ ~ í 
Absenco of plaintiff or his pleader on adjourned 
date i 233 - 
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aon - 88. 102, I 57, 158—Ap- 
. pearance at hearing of auit—‘Decide, thie suit forthwith’, 
whether equivalent to ‘dismiss the suit’—-Not im- 
structed’ —Difference between pleacer and barrister na 
‘to vecewwing instructions and representing chenta— 
‘Decision on the merits’, meaning of. : 

It is settled law that an ap ce af an application 
for adjournment which is refused is not an appearanco 








at the hearing of the suit. The hearing does not begin: 


until the application is disposed of, 

Where at any adjourned hearing of the snit there 
is no appearance by the plaintiff, and there are no 
materials on the record, the appropriate procedure 
ia that laid down by-section 157 of the Civil Procedure 
Ovde, 1882. 

’ The words, ‘decide the suit forthwith’, in section 158 
of the ‘old Code (Rule 8, Order XVII of the new 
< Code). pre-suppose and imply the presence before 
the - Court of materials of some kind on which to 
base its decision. It isnot the mere equivalent, 
in the cage of a plaintiff who has adduced no evidence, 
of diamiss the suit, firatiy, because to dismiss is not 
. to decide, and, secondly, becanse the case of default 


is expressly provided for in sections 102 and 157, and 


redundance cannot be presumed in the Code. 
. Sagajiraov. Smith, 20 B. 786, reliod upon 


Badam v. Nathu Singh, 25 A. 194, A.W.N. (1803) 6, 
referred to. , 

The authority of a barrister or advocate to repre- 
sent a party is based on the fact that he has ‘received 
ingtructions’.from an attorney or solicitor to do so. 
‘Instructions’ are not merely information as to the 
facta of the case but constitute the authority of 
Coynsel to represent the olient. If, therofore, he 


‘states in Court that he has no instructions, that con-, 


cludes the question of his representation; the client 
is not represented by him. Bat a Pleader’s author- 
ity ia based on the fact that a wakalatnamah has been 
filed and this authority no act of the pleader can 
terminate; it can be terminated only by a written 
application of the client and with the conzent of the 
Court; whether or not he is able to answer all 
material questions, or has read his papers, or has 
sufficiently quostioned his client as to the facts of 
_> the cage, cannot possibly alter the fact that he is 
the anthorized agent. Bo long asa duly appointed 
pleader is present in Court, there is an appearance 
by his client and if the pleader desire that there be 
no appearance by his client, he must either walk out 
of Court, or do something, which, by a fiction, is 
equivalent to so doing. - | 

All that is necessary is that the pleader should 
do something, or say something, implying a request 
that the Court should regard him as absent, and 
for the Oourt to do something or say something to 
intimate that the request has been granted, or at 
any rate, not been refused. Ifthe Court were to 
refuse it, the pleader would then be under tho 
neceasity of physically absenting himself from the 
“Court rgom until the hearing was over. 

The usual forma used by pleaders is ‘I am not 
instructed’, or ‘I have no instructions.’ Thia for- 
mula, the same as that used by counsel for cen- 
turies, is perfectly. well-understood by most 
Judges, and where no dissent is expressed by the 
Court, dhe general opinion is that the pader is 
fairly justified in assuming that he is being treated 
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as not present. The use of this formula does not 
necessarily imply that the pleader is unacquainted 
with the facts of his case, nor does a statement 
that he is unacquainted with tho facta of his case 
necessarily imply an intention to withdraw. 

Soonderlal v. Goorparsad, 28 B.414; Lalta Prasad 
v. Nand Kishore, 22 A. 66; Gopala Row v. Maria, 30 M. 
274; 17 AL L. J.°226, relied upon. 

The phrase, decision on the merits, is well understood 
to mean an adjudication on material questions of fact 
after the due consideration of evidence. Farin MaA- 
HOMED V. VIRAN, 3 8. L. B. 208 ‘ t 
- 8. 103—Adjournment of suit 
— Absence of plaintiff or his pleader on adjourned 

date , 233 
——— m $8. 103, 311,312, 588 

cl. (8) and cl. (16)— Appeal—Confirmation 

of sale—Order refusing to set aside ex parte dismis- 
sal of application to set aside sale. 

Tf an application to set asidea sale is dismissed for 





default, and the sale is confirmed, the order of con- 


firmation isappealable under clause (16) of section 
588 of the Oivil Procedure Code, 1882. But there 
is no appeal from an ordor refusing to set aside the 
ex parte order of dismissal of an application to set 
aside a sale under section 311 of the Code. . 

Suja-ud-din v. Reaz-ud-din, 27:0, 414, Jung Baha- 
dur v. Mahadeo Prosad, 81 O. 207, and Ghasit: Bibi v. 


< Abdul Samad, 29 A. 596; A. W. N. (1907) 186, follow- 


ed. MBINALINI 0. BENODE CHANDRA ` 48 
m 89. 103, 578, 59I— 
Order. of Assistant Qollector refusing to restore -suit 
dismissed for default—Appeal—Order of remand in 
a case wn which no appeal lies—Ultra vires—Pro- 
` ceeding after remand ineffective— Second appeal— 
High Oourt’s powe: to interfere—Finality of remand 
order passed without juridiction, 
No appeal lies from an order of the As-istant 
Collector refusing to restore a suit dismissed in 
default. If an appealis preferred and the appellate 
Court allows the appeal and remands the caso to 
the lower Court for further hearing, the remand is 
ultra vires and proceedings taken thereafter are all 
without jurisdiction. v Soj 
Provisions of section 578, Civil Procedure Codo, 
1882, clearly indicate that the High Court can in 
second appeal enter into a question which goos 
direct to the jurisdiction of th® Court deciding the 
appeal, Bection 591 of the Oode deals with order 
which the Court had’ jurisdiction to make but in 
the making of which the Court had committed .an 
error or irregularity, ... ; 
Rameshuar Singh v. Bheodin Singh,'12 A. 510, re- 
ferred to. Bats Natu v. GAJRAJ SINGH, 7 A. L. J.675 
464 
m Sa 1O8-—Substituted service 


282 

rêna a §, 1O8—F» parte decree set 
- aside— Suit tried de noro 373 
——_- —___—---- BS. 108, 591—Ex parto 


decree confirmed in appeal-—-Court of jirat instance | 

aot empowered to set astde—Jurisdiction. `~ 

Where an ex parte decree haa been confirmed on 
appeal, the Court of first instance has no jurisdiction 
to entertain an application, under section 108 of tho 


_ Oivil Procedure Code, 1882, to set aside that Ueoree. 


Ifthe Court entertains such application its action is 
tira vires and decree without jurisdiction. 
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Where a Court entertains “an application under 
section 108, Oivil Procedure Code, without jurisdiction 
and passes an order thereon, that order is appoalable. 
Soction 591 of the Code is no bar to the appeal. 

Dhanai Sardar v. Tarak Nath Chaudhri, 6 Ind. Qas. 


526, referred to. PATAKDHARI Rat v. MANKARAN Rar, 


7A. L. J. 598 








205 
———. ss. III, 215A, 216— 
Suit for account against agent—Princt pat and agent 
—Set-off-——Decree can be given to defendant for sum 


found due although not claimed in asoritten statement 


—Pleading. 
- In a suit for an-recount between the principal and 
: arene the plaintiff asked for recovery of the sum 
found dueto him. The defendant did not claima 
set-off but said in his written statement that on taking 
acoounts a sum would be due to him from the plain- 
tiff. The Court found a sum due to the defendant 
and gave a decree for that sum in his favour: Held, 
' that the decree was a propor one. 
` A suit by a principal against an, agent, for taking 
accounts and for recovery of the monsy found due, 
necessarily involves an undertaking by the plaintiff 
to pay to the defendant any sum that may be found 
due to the defendant by him on the taking of accounts; 
and it is unneceasary that the defendant should plead 
a Bot-off or counter-claim. 

Nan Karay Phaw ¥. Ko Htaw Ah,-18 0. 124, 13 I. A. 
48, distinguished. PERNANAXD v. JAGAT Napain, 7 
A. L. J, 648 162 
———— 8, 157—Adjournment of suit 
—Absence of plaintiff or his pleader on adjourned 
date ` 233 














S. 157—Non-appearance , 
85 


er Tamanan Fy 157—Plaintif ang- his 

Wakil absent—Suit diamissed—Application to restore 

suit-— Sufficient reason for absence of plaints ff—Vakil's 

` absence not satisfactorily explained——Right to restore. 

A disposal of the suit in the absence of the plaintiff 
or his pleader must bo referred tosection 157, Civil 
Procedure Code. b 

Chandramathi Ammal v. Narayanasami Tyer, 19 M. 
L. J. 760; 5 Ind. Oas. 28, followed. 

If the plaintiff’ has shown suficient reason for. his 
absence, he is at any rate, if his presence is necessary, 
_ ontitled to ask for the restoration of the case. VEN- 
KATACHELAPATHI Y. ' PEBIYASANI, TM. L. T. 808 681 

—— 6, 158—Application to a 

case where the plaintiff does not appear 33 











= 
’ Decision on merits 85I 
m 88. 158, 558, 623— 
Iumitation Act (XV of 1877), Sch. I, art. 168— 
Suit dismissed in default—Appeal against diamitasal 
also dismissed in defatdt—Application to restore 
appeal made after ewpiry of 80 days—Application 
. treated as review-—Review. | 
Where the plaintiff fails to appear, a suit cannot 
be dismissed under section ‘158, Civil Procedure Code. 
“| The plaintiff appealed against a dismissal under 
section 158, Civil Procedure Code, but the appeal was 
dismiased ‘by the “Divisional Judge in default of 
prosecution. An application to restore the appeal w 
made after the expiry of 80 days prescribed by ‘the 
Limitation Act for such applications. Notice was 
. issued to the defendanta to show canse against the 
~ granting of the application and the peut Judge 


t 
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S. 158—Non-appearance—’ 
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. 


. after issue’of the notice was snoceeded by another 


Judge who re-heard the appeal and upheld the order 
of the Original Cours The plaintiff applied . for 
revision. : 

It was atenta that the application to re-hear tho | 
appeal having been made after the expiry of 80 days 
and the period not being extendible, the order of 
dismissal became final: 

Held, that the application for restoration could be f 
troated as ono for reviow and there was no irregularity 
in the proceedings of the lower appellate Court, 
Kasu Ram v. Gort Mat, TP. L. B. 1910 482 

——— §.214—Pre-emption decree - 

Payment of price fiaed by the first Qourt after deduct- 

ing coste—Price raised by appellate Court—Order 

re-costs reversed—Payment of difference without costs 
deducted-—Suffictent compliance. 

A decree for pre-emption was passed-in plaintiff's 
favour, authorising him to pay Ra. 430 after deducting 
Rs. 5-14 as costs. Plaintiff paid the money after 
deducting the amount of costs within the time fixed 








. by the Court. On appeal by the vendee the price was 


raised to Rs. $12 and each party was directed to pay 
his own coats in both Courts. No slip was issued by 
the appellate Oourt to the plaintif showing the exact 
additional amount payable. The plaintiff paid Ra, 82, 
the difference between Rs. 480 and Rs. 512, within 
the time fixed by the appellate Oourt. The ‘vendees 
put in a petition asking that the Rs. 5-14 should be 
made up; the plaintiff accordingly paid ini that sam 
but after the time allowed by the appellate Court had 
expired. The vendees then objected that the order of 
the appellate Court had not been complied with: _ 

Held, thatthe payment of the difference between 
the prices fixed, without paying the costs already ` 
realized by plaintiff, was a Sufficient compliance "with 
the order of the appellate Court. 
` The right of the vendee to the restitution of costs 
` allowed by the first Court to the plaintiff: was, a dis- 
tinct transaction and could be enforced separately. 

Balmokand v. Pancham, 10 A. 400, followed. “Biac- 
WANA v. GORU, 56 P. R. 1910 ‘954. 
—— gs. 215A, 216 - “162 
— mama S, 230 — Execution — Civil 

Procedure Code (Act V of 1908), 8. 48, scope of— 

New Code not to affect the right accrued under the 

old Act- Construction of Statutes — Retrospective 

effect of statute—Limitation—Right to emecute decres 
is substantive right. 

The right to enforce execution of a decree is `a 
substantivo right. 

Section 48 of Act F of 1908 is so worded as to ih. 
olude and govern applications for execution of all 
kinds of decree save that for injunction. 

Where aright to execute’ a decree accrued indah 
Aot XLV of 1882, and was still enforceable but for 
the provision of section 48 of Act V of 1908: Held, 


“that that right was not governed by the provisions 


of the new Act. The Act of 1908 could not be said 
to have any retrospective effect. 

Jug Ram v. Jeeva Ram, 6 A. L. J. 647; 3*Ind. Cas. 
497; okul Singh v. Burj Lal, A. y: N. (1886, 180; ° 
Deb Narain Dutt v. Narendro Krishna, 16 C. 267, réfer- 
red to. ji 

“No atatute shall be ‘construed soas to have’ a re- 
trospective operation unless guch a construction ap- 
pears very clearly in the terms of the Aot or ie 


` by necessary and distinct implication, Statut 


~ 


ra 


mm 
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construed as operating only on casos or facts which 


_ come into existence after they are passed. 


Smith v. Callender, (1901) A. O. 207; 84 L. T. 801; 

70 L. J. P. O. 58, Phillips v. Eyre, (1870) 6 Q.B. 1; 10 
' B. and N. 8. 1004, 40 L. J. Q. B. 28; 22 L. T. 869, 
referred ‘to. 

Limitation is a defence which is the creature of 
positive law and, therefore, is not to be extended 
to cases which aro not strictly within - the enact- 
ment. 

Roddam v. Morley, 1 Deg: & J. l, ccteea to, Kon. 
- SILLA v. ISHRI SINGH, 7 A.-L. J. 420 188 
e —_—-—.. 8, 230 — Execution of decree 

~—-Limitation 490 

Sa 232 —Decree, assignment 
of-—Enecution by assigneo—Not ice to tlanaferor and 

- to judgment-debtor. 
When a decree has been assigned, service of notice 
, as contemplated by section 282 of the Oisil Procedure 
Code, 1882, both upon the transferor and the judgment- 








debtor, is a condition precedent to the execution of- 


the decree. If no notice has been served upon the 
transferor, execution cannot_proceed.. SREENATH Das 
v. v. AGHUTANANDA, li C. L. J. 854 


m 8. 232 and (Act V of 
1908), 0. XXI; R. I G—Ezccution— Decree 


for maintenance—Assignee of decree—Right to exe- 


cute. 

The assignee of a decree for maintenance has tho 
right to executo it against the judgment-debtor in the 
same manner as the original decrec-holder, and to 
realise by execution arrears of maintenance “as they 


. fall due from time to time. Asap ALI MOLLA v. 


JMAIDER Aur, 140. W. N. 918;13 0 L.J.180 826 
— m Bg 234—-Legal representative 
— Ezecution—-Application not against the legal repre- 
sentatives—Limuation—Joint Hindu family- Widow 
living—Nephews not legal representutives of he) de- 
ceased husband, 
J obtained a decree -agninst.8. § died leaving a 


; widow and two nephews surviving him. J made an 


. applicatjon for execution against the nephews which 
was dismissed. He again made a second application 
for execution, beyond time from the date of the 
decree but within time from that of the first ap- 
, plication, against the widow and the nephews, 
attaching some other property of the deceased judg- 
ment-debtor: 
legal representatives of the deceased judgment-debtor. 


Veerappa Chettiar v. Ramaswams Aigar, 27 M. 106, - 


referred to. 


The execution proceedings taken against the ne- _ 
phews as legal representatives were bad in law and 


were not sufficient to keep the decree alive as against 
the widow. Ramanuj Sewak Singh v. Hingu Lal, 8 A. 
` +517, Gopal v. Har Prasad, A. W. N: (1892) 241, disg- 
tinguished. Hari v. Bambhoji, 12'B!427, cited. The 
application -was, thereforu,- barred by limitation. 
JUANENDRANATH v. NIHALO BIBI, 7 A. L. J.512 38 
— c B 
—4 S. 244—Execution against 
BONS, . 2 
—— —— 88S, 244. cl. (Cc), 583— 
Oourt Fees Act (VIL of 1870), Sch. IT, art. “L1—Ap- 
plication for mesne profits by defendants by acay of 
restitution under 8. 583—Oourt-fee on memorandum 
ofea ppeal—Limitation, period of, to be coluputed from 











~ 


- INDIAN OASES. ° = 


- executing the _decree to make an enquiry 


` proclamation ia substantially correct. 
-SRAD SINGH t. GANGA PERSHAD 


Held, that the nephews were not the . 
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-what date-—Limitation Act (XV of 1877), Sch. I, 

arts. 109, 178. 

An application for mesne profits made by the do.” 
fendant, against whom a suit has been dismissed, by 
way of restitution under section 588 of the Civil Pro- 


cedure Code, 1882, falls under the provisions of . 


clause (c) of section 244 of the QOode; and the fee 
chargeable on an appeal’from guch an order will be 
limited to the amount chargeable under art. 11 of the 
second schedule of the Court Fees Act. 


The right to mesne profits must be held to have 


accrued from the date when possession was restored 
to the defendants and not from the date of the deci- 
sion of the Court by which the snit against the defen- 
dant was dismissed, An application for ,the mesne 


date is, therefore, in ‘time. GANGADHAR MARWARI v. 
LACHMAN BINGE, 1LC: L. J. 541 I 


—_—— 88. 244, 287 cl. (e)— 
Application for amendment of sale proclamation— 
Appeal. 

An application by the judgment-debtor against a 
proceeding under section 287 clause (e) of the Civil 
Procedure Code, 1882, to have the sale proclamation 
amended by-inserting init the proper valne of the 
property advertised for sale, falls under the pro- 
visions of. section 244 and is as such open to 
appeal. 

Ganga Prosad v, Raj Coomar, 30 O. 617, Raja 
Rameasar Proshad v. Rar Sham Krisson, 8 C. W.N. 
257, and Saurendra Mohan Tagore v. Hurruk Chandra, 
12 0. W. N. 642, followed. 

Where an application is made by a debtor object- 
ing to the value of the property as stated in the gale 
proclamation, it is certainly the duty of the Court 
and. 
to satisfy itself that the amount stated in the sale 
LACHMAN Per 








ss. 244, 31 1—Sale—At- 

tuchment defecttve—Mate ial trregularity— Limitation 
-Act (XF of 1877), Sch. IT, art. 166. 

An error in the warrant of attachment constitutes 

merely a material irregularity, which can bo the 


subject of objection to the sale under soction 811,, 


Civil Procedure Code, but does not render the sale 
void ipso facto and theroby oust the provisions of 
section 811 and make sectiow 244 applicable. 

Lala Seva Ram v. Kanshi Ram, 7 (SAP. E. 1890, over- 
ruled, 

Tasadduk Rasul Khan v. Ahmad Hussain, 21C. 66 
(P. O.J; 20 I. A. 176, Sheodhyan v. Bhola Nath, 21 A. 
311, relied upon. 

‘Consequently, an objection to a sale, on the ground 


of an error in attachment, must be made -within the | 


time allowed by art. 166 of the Limitation Act. 
Manno Lat v. JAWAHIR SINGH, 40 P. R. 1909; 88 P. 
W. R-1910 713 
Se eS Be OA Bian barre:—Plaint 

can be treated as an application. 

Where a suit ia barred under section 244, Civil Pro- 
cedure Code, the-plaint may be treated’ as an appli- | 
cation under that section. PoontHotatH AMMALU v. 


OTHALAKATTIL, 7 M. L. T. 428 776 
——— ——— 8, 24B— Noti i is a process 

for enforcing decree 400 
a a Sa 248 746 


g 


Zd 


` profits wifhin three years from the first mentioned — 


Kon 


3 


$ 


~“ Act (IX of 1872), 8: 
to bid —Purchase by decree-holder wm the name ofa . 


. A, ia 
| | 
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” 


terarah 


mortgage decree ` 
——— —— Ba 258, a of, to 
“applications under ss. = and 89, T. P. A. 1000 
ares Spear « 260, applicability of— 
Decrees restraining ash ja From taking - water — 
Breach, ` 
The terms of the first clauss of section 269 of the 
Code of Oivil Procedure (1832) clearly refer to cases 





S. 258, applicability of, to 
4 43 





GENERAL INDE. l SER 


where a party is- restrained, from doing an act, and 


the operation of that clause is not limited to cases 


contemplated by the second clause 


Venkatachelam Chetty v. Veerappa Pillai, 20 M. 
p 814, followed. Veru MANIKARAN 4. PAKABVOOR 
MANARAL, 7 M. L. Ý, 227; (1910)_M. W. N. 157 289 

e l 287, 3I 1 —Misrepre- 








sentation of value of property in sale proclamation — . 


Decres-holder bidding through benamdar-—Substan- 

tial injury —Fraud— Setting aside sale 

Heid, that the condact on the part of the decree- 
holder, who has obtained leave to bid at the auction, 
in offering bids through a benamdar, considerably in 
excess of the values which he deliberately stated in 


“the sale proclamation, is calculated to mislead and is. 


consequently fraudulent. 


Saadaimand Khan v. Phul Kuar,20 A. 412; 2 C. W.. 


- N. 660, (P.0.); 25 T.- A. 146, referred to. NANDA 
KUMAR v. Gopinp Monan Das 


135 
—— Si 287 (@)—Appeal_ 180 


=m §. 29) I — Power. of Court to 
adjourn sale—-A pplication by guardian of ‘minor judg- 
maent-debtor—Guardian acting in good faith whether 
has power to consent to waive fresh proclamation-— 





Transfer of Property Act (IV of 1882), 3. 89—Con-. 


fict with 6. 291 Civil Procedure Oode—Estoppel-— 
Party obtaining benaftt of order not to ask same to be 


~ 


disregarded. - 


There is nothing to prevent the guardian ad litem ` 
of a minor judgment-debtor, acting in good faith, from ~ 


giving. the consent contemplated by section 291 of 
the Civil Procedure Codo of 1882, 80 asto bind the 
minor thereby; that is, the guardian acting in good 
faith has the power to waive a fresh proclamation 
and have the sale adjourned. 

There is no conflict between - section 89 of the 
Transfer of Property Aot and section 291 of the Civil 
Procedure Code, 1882. 

It is not ordinarily open to a parby, who has 


obtained and enjoyed the benefit of an erroneous - 


order, afterwards to turn round and ask that the 
order should be treated as a nullity and disregarded. 
Biers Beuary MITTEB v. JOTINDRA Nats Guosn 813 
23 —-Deciee-holder. refused leave 





third person —Claim by decree-holder for specific per- 
_ formance or refund of money-—Trust. : 
_ A decree-holder on- being refused leave to bid at 


| an auction sale purchased some property -in the 


name of a third person and paid the salo, price 
himself. That third person refusing to transfer the 
property to the deoree-holder, the latter, sued for 


“specific performance aNeging that the. former had 


borrowed the purchase-money from him agreeing 


to effect a re-sale of property in his favour. In appeal. 
-the decreo-holder abandoned his relief of specific 


porformance of the alleged contract for sale and 


+ 


‘Mat, 7 AL. J. 627 
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“ pressed that he was entitled to a refund of the 


purchase-mone 

Heald, that the contra ot Toy sale," even if established, 
was unenforceable, as it violated the, provisions of 
section 294, Civil Procedure Code, and that, it not - 
being the case of a loan but ofa benami purchase in 
violation of the provisions of section 317, Civil Pro- 
cedure Care, the soit was not maintainable against 
the certified purchaser: 

Held, further, that-on the facts of the case it could 
not be held that the purchaser held the money in . 
trast for the plaintiff. RacuNaANDAN LAL +. 104 


S. 295—0rder—Not appeal. 


fe 





able. 

An order passed under section 205 of the Code of 
Oivil Procedure (Act XIV of 1882) is not appealable. 

Kashiram v. Mani Ram, 14 A. 120; Jagadish Chandra 
Shah v. Kirpa Nath Shah, 36 O. 180; 1 Ind. Cas. 783, 
followed. Magannac Mun t. BHOGILAL NABANJI, 


12 Bom. L. R. 865 
: $s. 295, (315—Rateable 
distribution, suit to recover amount of—~Liamitation. 
P purchased the right of J.D. to recover Rs. 1,600 








‘ from persons who were debtors to J.D. and paid 


Rs. 1,100. This sum was distributed among five 
craditors of J.D. It was subsequently decreed in 
another suit that he had no right to recover the said 


. sum -of Rs, 1,600. Within three years from the deci- 


sion of this suit, P filed a suit to' recover from the 
five creditors the ‘amount  rateably distributed 
amongst them: 

Held, that the suit was not barred as-ib was brought 
within 8 years from the date when it à was found that 
consideration had failed. 

Section B15 of the Civil Procedure Code (1883) is 
wide enough to entitle the recovery of money 
rateably distributed under section 295, ‘Civil Pro» 
cedure Code. Picre AIYER v. PALANIAPPA Ona 


7M. L. T. 283 
——— s. 310A Bio: 
——-— §. 31 [—Appeal from order 
refusing to neb aside ex parte dismissal of applica- 
tion to set aside sale 148 




















—_—— S. 3I I —Application to .act 
aside sale, effect of minority - 488 
———— S. Bİ- —Attachment defec. 

713 








tive 








——— 8, 31 I —Substantial injary— 
Misrepresentation of the value of property in sale 
proclamation 135 

—— S. 312—Appeal from ofder 
confirming sale - 148 

















s. 31 5--Recovery of money 
- 291 


- .vateably distributed 
——— §. 317—Benami 








purchase ` 
by .decree-holder - 404. 
S. 317-—Auction sale—Pur- 








p chase by ons of joint decree-holders on behalf of all— 


Certificate in the name of the purchaser alone— * 
BenamEpurchase-—Non-applicability of 8. “814. 


- Tho plaintiff and the defefidant were both joint’ | 
‘decree-holiers, The plaintiff being a minor, execution 


was taken out by the défendant and the property 
purchasediz his name alone. The plaintiff, -alleging 


` that the purchase had been made on behalf of both 
.of theta, claimed a moony of his Sikia the 


defendant: 
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Held, thatthe suit wasnot barred by section 817 ` 


of the Code of Civil Procedure, 1832, as the purchase 
~ could not be deemed to bé a benami onc and the 
object of the section was to put an end to such pur- 
chases only. 
_ Acchaibar Dubey. Tapasi Dube, 29 A. 557; A. W. N. 
(1907) 168, followed. NAIPAL Sonar v. SHEO Nan 


amma aan —— §, 331—Obotruction—Com- 
plaint’—Not within one month -Registration as a guat. 

A docree-holder presented’ an application to turn 
out of possession certain ‘persons claiming to be in 
possession. The application was presented one month 
after the obstruction complained of. The Judge regis- 

tered the application as a suit and dismissed it holding 
that the same was out of time: | 
` Held, that the application ought not to have been 
registered ada gnit as it’ was not presented within 
< One month. 

The order registering the application as a suit was 
set‘asidé and the decree-holder.was left to seek hia 
remedy by a separate a suit. VWALLJAMMAI X. 
SuanmuGcamM PILLAI 7 M. L. T. 223 
san a 335— Whether aust barred 

—Iimitation Act (XV of 1877), Sch. II, art. 11. 

A guit brought witbin one year of an order passed 
under soction 336 of the Civil Procedure Code, is not 
“barred but a party added after the expiry of one year ` 
“can raise the ples of limitation. Guauvarrpa OnEtry 
t. -BRINIVABA Row, 7 M. L. T. 808 


— 88, 335, 337 A—Surety— 
Judgment-debtor fatling to apply for insolvency— 
Non-appearance-—Discharge of surety.. 

On'lOth July, 1908, the judgment-debtor applied 
under section 336, Civil Procedare Code. ‘Ihe surety 
agreed that if the judgment-debtor did not either 
- apply withia one month to be declared an insolvent or 

‘Appear in Court on the due date, he would be liable 
‘to the decres-holder. Before tho due date fixéd for | 
judgment-debtor’s appearance in Oourt, ho applied — 

-undef section 337A instead of applying for insol- 

venoy. The Court heard the application when the 

_judgment-debtor was present in Court and postponed 

its further consideration to a dato subsequent -to the 
date originally fixed for the judgment-debtor’s 
appearance; but on this, date.the judgment-debtor 
remained absent. The Executing Court at first dis. 
charged the surety but on review it made him Liable: 

Held, that the surety was absolved from his 
liability as from the proceedings of the Court it 

appeared that the originnl date fixed for the judg- 
ynent-debtor’s appearance was no longer to be regard- 
ed as the date fixed for his. appearance and no 
proceedings took place on that date and consequently 
the Executing Court had no power to review its order 
releasing the surety from the obligation undertaken 
` by him: BHAGWAN Das v. BHAGAT Rax, 61 P. W. R. 








1910 - 
983 
700 
527 
— S: 375—Compromice—Oom. 
“promise not to be disregarded because tt iz likely to 
give trouble tn working — Transfer of exproprietary 
holding—Court not to reject the compromise if one of 


| the panties resiles from it—Contract Act (IX of 1872),, 
" ga. 28, 24— Part of compromise legal and part illegal. 








INDIAN CASES. 


- ful portion of the compromiso. 


default. 
: N. 144, 8 MLL, T. 88 


a . 
A 
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—No appeal where Court passes a decree in accordance 

with compromise. . 

No appeal lies where a Court’ passes a decree in 
accordanse witha lawful compromise recorded under 
section 375 of the Cote of Civil Procedure, 1832. 

A Court cannot disregard a compromise morely 
becanse it sees that the working out of the com- 
promise is likely to give troublo or if one party has - 
resiled from it. -- 

A Oourt has power, under section 376 of the Code 
of Civil Procedure, 1882, to enquire, and determino 
whether a compromise has been arrived at and to 
record if and pass a deoree in accordance therewith if 
it nds that 2 compromise has been effected. 

Appasami Payaken v. Varaducharit, 19 M. 419, 
Samibai v. Premjce Pragji, 20 B. 804, Brojoduslabh 
Sinha v. Ramanath Ghose, 24 O. 908; 1 C, W. N. 597, 
followed. 

Bandhu Bhagat v. Shah Muhammad Khan Tagi, 14 
A. 350, distinguished 

An agreement to relinquish an exproprictary right 
for a sum of money isan unlawful agreement. ~ 

Where one part of n compromise is Jawfal and an- 
other part is unlawful and the former can be sepe- 
rated from the latter, the Court .can record the law- 
KHURSHED Anir. ` 
Waziz-un-Nissa, 7 A. L. J. 778 


= Su 456— Minor — Appoint- 
ment of guardian ad litem by order recorded—No 
afidavit forthcoming —Presumption of regularity of 

Oourts proceedings. 

Where in a suit the Oourt appointed a certain per- 
‘son as the guardian ad litem of the minor defendant, 
and the order was on the record but the affidavit 
under section 456 of the Civil Procedure Ondo was not 
forthcoming: Held, that it must be presumed, in the 
absence of evidenco to the contrary, that everything 
was 1egularly and-properly done and that the minor 
was properly represented at the hearing of the snit. 

Musammat Bibi Wallian v. Banke Behari, 8301 A, 182; 
5 Bom. L. R. 822; 7 C. W. N. 774; 300.1021, re- 
ferred to. MUNNU LAL v, GHULAM ABBAS, 11 O` L: J. 
557; 12 Box. L. R. 489; 140. W, N. 794; 8 AL L.-T. 57; 
20 M. L. J, 591; 82 A. 287 788 P.C.. 
ħi $, 483—Conditional order of 

attachment—Transfer of suit 146 
— r 8. 521 —erder refusing to 
file an award on the ground of muscondaek a 18 not n 


decision in the suit 
S. 523 420 
S. 525—Order refusing to 
file an award on the ground of misconduct i is not a 
decision in the suit - -I2 


far nt 





—— 8. 526—Appeal dismissed for 
defauli—Memorandum of objectsons—Oosts. 

A memorandum of objections; filed under the old 
Civil Procedure Code, cannot be argued’. if the. 
appeal is dismissed for default, 

Courts are not bound to allow costs’ wien: the 
memorandum of objections is dismissed owing to the 
appeal having been withdrawn or dismissed for 
Murau PAYAL v. NAGALINGAN, (1910) M W. - 

309 


— m Ba 539—Suit by minor uhe- 
' ther maintainable, — — Person”, meaning of. * 


The term “person”, in section 539 of the, Civil 
Procedure i 1882, should not be restricted to 


al 


- 


| r 
e 
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persons sui juris, and a suit under that section can be 
maintained by an infant who is interested in a:public 
religions and charitable trust, if he is properly re- 
presented by a next friend- Laxsaat JANABDAN v. 
ERADATULLAL, , 


of suit for default—~Application for auit to be restored 
_ by some of the plaintiffs—Appeal by co-plaintiff who 

had not joined ‘in the application 
‘ Four brothers filed a snit; the eldest of them, 
who was employed in the army, was unable to 
attend Court on the day of hearing. The pleader 
..of the four plaintiffa and the three younger 
brothers were present in Conrt but tho pleader 
declined to appear for the plaintiff who was absent. 
The Munsif dismissed the suit ostensibly under 886- 
tion 102, Civil Procedure Code. 

The pleader on behalf of the plaintiff, who were 

present, apptied for the case to be restored but 
his application was refused, On appeal on behalf 
of the plaintiff, who was absent in the original 
Court, the order was set aside and ‘the suit was 
ordered to be restored. The defendant applied for 
revision and contended that Wé order_passed on ap- 
peal was illegal : 

Held, that the contention. was right, for the 
absent plaintiff not having taken any stops in the 
original Court to getthe suit restored, has no 
locus standi to appeal, and that section 644 of 
' the’ Civil Procedure Code was not applicable to 
the case. CHUGATA Kian v. Wasit KHAN, 21 P. L. R. 
1910 


en 





ere S. 558—Application for res- 
toration can be treated as review 482 
—- 3. 562—Remand. 


_ When the decision of the first Court is not based 


on any preliminary ground, the lower appellate 


Court has no jurisdiction to set aside the decree . 


of the first Court under section 662 of the Civil 
-Procedure Code,.1882. RANI Dasi v. ASUTOSH Roy 


r 


1— a -—_=- 8. 568—Evidence, additional 
~ —Appallate Court--When to ba taken. 

Section 563 of the Civil Procedure Codo, 1882, 
_authorizes an appellate Court to admit evidence in 
_ appeal when on hearing the case, it thinks that 

such ‘evidence i@ required to enable it to pro- 
cnounce judgment, but it, does not authorize it 
to make a new case not justified by the plead- 
ings. « 

. Kessowji Issur v. G.I. P. Railway Qompany, 31 B. 
$81(P.C.); 11 U. W. N. 721; 6 0. L. J. 5; 4 A. L. J. 46); 
2 M. L T. 435; 9 Bom. L. R 67L; 17M. L J. 347, re- 
ferred to. BAIKUNTHA NATH Roy v. SHEIKH NUM g 

—_————-——— 8 578 —Irregularity —Mis- 
_joinder of causes of action 19 
Kaanan S. 578—Misjoinder of cansésa 
_ of action if ground of appeal’ 248 
— ——_-—. — §.'578 
8. 583 — Mesne’ profits b 
on 125 














' way of restitution 

-—— 8. 586 — Provincial Small 

` Cause Courts Act (IX of 1887), Sch. II, art. 15— 

Small Cause suit—Zarpeshgi lease—Covenant that 

the lessee would recover money in case of failure to 

| deliver posaession— Possession not- given—Suit for 
recovery of money not one for specific performance, 


f 








GENERAL INDEX. 


I 
— e B. 544 Appeal—Diamiseal i 


496 





a ~ 


A sarpeshgi lease contained-a provision towards. the 


ead of it that “if the lessee docs not get possession of ` 


1045. 


CIVII Procedure Code —(1832)—contd. . 


tho land, he will be entitled to recover possession by ` 


suit or to recover the mohey advanced with interest at 
the rate of Rs. 1-6 per mensem personally from the 
execatante and from their property of every descrip- 
tion.” Possession was not delivered. Tho leasee sued 
to recover the money which was leas than Ita. 59): 
Held, that the guit could not be held’ to bea suit for 


specific performance, and that the suit being a Small - 


Cause suit, no second appeal lay in the case, 
SARAN v. DALIP SINGIN . 
; ——- §. 59 1—Order entertaining 
application under section 108, Civil Procedure 
Codo, without jurisdiction is appealable 205 


————" Sa 591—Appeat against dec- 
res—Erroneous decision in an snterlocutory order— 
Ground of appeal. 

An appeal lies against the final dscrae of, a Court 
‘within the meaning of soction 591 of the Civil Pro.’ 
cedure Code (Act XIV of 1882), though the only 
ground of appeal is the erroneous decision of Court 
in regard to an interloontory order. 

It ig not necesaary for a suitor to appsal from 


Raw 
O 














l every interlocutory order by which he may feel him- 


self aggrieved. Any erroneous interloohtory order may” 
be set aside in the appeal from the final decrees. 

` Googlee Sahoo v. Premlall Sahoo, 7 C. 148, Savitri v. 
Ramji, l4 B. 232, Maharajah Moheshur Singh v, 
Bengal Government, 7M. L A 283 at p. 302, followed., 

Sher Singh v. Diwan Singh, 22 A. 866, Oaussanel Vv. 
Soures, 23 AL 260, Sheo Nath Singh v., Ram Din Singh, 
18 A. 19 at p. 22 Godavari Samulo v. Gajapati Narayana 
Deo, 23 M. 494, and Sankaralinga Mudali v. Ratnasaba- 
pathi Mudali, 21 M 3824, referred to. RAJAH DHAMARA 
KUMARA v. BUKKAPATNAM, (1910) M. W. N. 226; 8 M. 


L. T. 72 

— s.591 | 
= ——- Sa 596—Privy Council Ap. 
peal—Appealable value —Decree involving indirectly 
question resparting property of required value. 





The plaintiff and the defendants were co-sharers in , 


certain zemindnris. The defendants purchased 
different holdings from different tenants and the 
plaintiff brought asuit to recover from them the share 
of the rent payable by them to the plaintiff as 
zemindar. The anit was decreed by the lower appellate 
Court but dismissed by the High Oourt on the ground 
that there was no relationship of landlord and tenant 
between the parties The plaintiff applied for leave 
to appeal to the Privy Counciland showed by affidavit 
that the defendants held by parchase vnrions hold- 
ings in different moutahs which -yielde1 an annual 
rent of Rs. 800, and that_the decision of the High 
Court would deprive the plaintiff of that amount an- 
nually: ° 

Hela, that the dean involved indirectly some 
claim or question respecting property of the value of 


Rs. 10,000 or upwards and that leave to agpeil to tho 


Privy Council ought to be granted. . 
Ananda Ohandra Bose-v. Broughton, 9 B. L. R. 433, 


“relied on. Sainatn Pat CHOWDHURY v. GIRINDRA 











-Onanpra Pat OHOWDHURY, l4 C. W.N. 651 598 
> ——— 8. 622 B 630 
m $. 623—Applicatton for res- 
toration can be treated ng revier 482 


Wag 


464 . 


> 


t 





- plaintiff’s 


Civil Procedure Code- (1882)—conold. 


. ———— 8, 649—Oiuil Procedure Code . 

(Act -V of 1908), -8. 151—Commissioner—Amount 

drawn by Commissioner in cacess of his fees— Writ 

_ of-attachment for recovery of that amount—Inherent 
power of Oourt —Appeal. : 

A writ of attachment was issued for the recovery 
‘of an amount drawn by a Oommissioner in excess of 
what was allowed by the Court ag his feea: 

Held, that the order falls within section 649 of the 
Civil Procedure Code, 1882, ‘and is appealable. 

‘Held, also, that the order must be taken to: be, 
one which is contemplated by section 161 of the Civil 
Procedure Code, 1908, and valid under the inherent 
powers of the Court. 

Jogendra Ohandra Beny. Waxid-un-nissa, 84 C. 850; 
li O. W. N. 866, followed. 





Pia Tadhin Proshad Singh v. Sardar Ooomar Narayan, . 


10 O. W. N. 234, referred to. UPENDRA Monan Das 

v. JYOTI PRABAD SINGH 

Civil Procedure Code (Act V of 
1908), effect of, on Oourt-fee on memorandum of 
appeal in a suit for dissolution of partnership 832 

S. 





profits—-Deoree P 
— 8.9 519 
= e ja D— Right to conduct Ramlila 

and to receive offerings given on the-occasion— Ramlila 

not connected with any lemple—Injunction to restrain 
interference with such right —Suit of Jiri nature 

Jurisdiction. 

The plaintiff, a boy of 10 years, sued for a do- 
claration that he had aright to perform a religious 


` pageant (Ramlila) at Benares aba certain time and 
‘to receive offerings given on the. occasion, and 


realize subscriptions to meet the expenses of ‘the 


pageant and also for an injunction restraining the, 


defendant from interfering in any way with the 
right in connection with, tho said 
Ramlila. . The pageant had no connection with any 
shrine or temple: Held, that the suit was not of a 
nature cognizable by a Civil Court. - 

Tholappala Oharlu v. Venkata Raja Gura, 19 M. 62, 
followed. 

Srinivasa v. pian 11 BL 450 ; Hur Lal v. 
Jeorakhun Lal, B. D. A, (1862) 814, distinguished. 

Behari Lal v. Baboo, N. W.P.H. O. B. (1867) 80, 
referred to. Onanxc Dat'v. BABU NANDAN, 7 A. L. 
J. 529 223 

—_-_—_—_—- $ | 1 

- 8. lI—Question decided in 

former probate proceeding—Whether res judicata 
in a subsequent suit for declaration 301 
S. I I —Res judicata—Decree 











~ by Court not having jurisdiction to pass st—Evidence 


_ Act (I of 1873), 88. 40, 44-—Jurisdiction—Burden of 

proof—Agra Tenancy ‘Act (II of 1991), s. 82 —Divi- 

sion of a holding made with the consent of landlord— 

“Not allegal—S8uit to enforce an agreement to divide a 
holding -Not maintainable. 

Per Tudball, J.—If a decree is made in a snit of 

such -& tiature thet noVivil or Revenue Court could 


entertain it, it would be null and void, and no decision , 


therein can operate as res judicata between the parties. 
If a-party to a suit'raises a plea that a certain de- 


cision does not operato as res judicata on accoung of 


its haviug “been delivered by a Court incompetent to 


. deliver it, the burden is on him to prove that the 


ERS Was ener without Ja, 


= 


INDIAN CASES, - 


2—Order awarding re 


665. 


= 


. 
> . 


- [1910 


Civil ja Codé—(1908)—contd. 


. Partition of a holling made by the co-sharers 
thereof with the sanction of the landlord is not an 
illegal act, and, if onée made, could be maintained i 
a snit brought i in a Olvil Court for possession in A 


of dispossession. by either party and it cannot be said - 


that a decree for possession in such a salt would bé 
one made without jurisdiction. 

Per Piggot, J—A suit to enforce an a agreement, 
under which a certain occupancy holding had been 
divided, is not maintainable in any Oourt-by reason of 
the provisions of section 32 of the Tenancy Act, 1901. 


` Achey Lal v. Janki Prasad, A. W. N. (1906), 274; BA. 


L. J. 785; Nijibullah r. Gulsher Khan, 31 A. 248; 6 A.’ 
L. J. 848; 1 Ind. Cas. 594, referred to. 


. Ifan objection 1s raised to a suit that it is barred 


by section 32 of the Agra Tenancy Act, 1901, and an 
issue is raised on the point and decided against the 
defendant, it isnot open to the defendant ‘to subse- 
quently treat the decision as a nullity and plead under 
section 44 of the Indian Evidence Act in a subsequent 
proceeding that it was passed without jurisdiction. ` 
Kelitilamma v. Kalappan, 12 M. 228, Sardar Mal v. 
Aranvayal Sabhapathy, 21 B. 206; Nathu Ram v. Kalian 
Das, 26 A. 522, referred to. BALADERN KALWAR 4. 
RAGHUNATH KALWAR ; 98: 
ms» §, I [—Rea judicata — Co-de- 
fendants—Mortgagor and prior mortgagee. 
In a‘pnisne mortgagee’s suit on his mortgage the 
prior mortgagee was made a party defendant. The 
subsequent mortgagee questioned the validity of the 





_prior mortgage on the ground that no consideration 


had passed. The mortgagor kept silence, The Oourt~ 
held that the prior mortgage was a good mortgage 
and was for consideration. Subsequently the prior 
mortgagee brought a suit-on his mortgage making the, 
subsequent mortgagee. hs well as the mortgagor parties 

to the suit. The MOT IRSEDE pleaded that it was with- - 
a consideration: 

Held, that it was not open to the mortgagor in the 
second ‘suit to question the validity of the Brier 
mortgage. Jal NARAIN v. MITHU Lat 
S. II —Res judicata—Ma- 

terial arregulartty—-Punjab Courts Act (XVII of 

1884), 8. 70 (a) and (b). 

Throwing out a case upon a mistaken view of the 
rule of res judicata is 9 good ground of revision under 
section 70 (a) and (b) of Act XVIII of 1884 as amend- 
ed by Act XXV of 1899. - 

An issue is not res judicata if the final judgment in 
the case gives no decision whatsoeveron the point. 
RAHMAN Vi. OHARAN men 42 P. W. R.1910 646 
ci 24—Transfer of case— 











~ 


Competency of Court Ssh jurisdiction—Bombay _ 
Oivil Courts Act (XIV of 1869), s. 19—Asststant - 


Judge-—His powers in the case referred to him. 
‘The conditions prescribed by section 24of the” 
Code of Civil Proceduro (Act V of 1908) are restric. 
tive conditions, requiring that the Court exercising 
jurisdiction must be one whichis competent, according 
to law, to try or dispose of the suit withdrawn from 
a lower Court. 
, The Assistant Judge under the Bombay Courts Act 


a - 


(Act XLV of 1869) is not a Judge of the Distriot ` 


Oourt. - 

The power to decide a case referred to it by a higher 
Court does not necessarily make the Court to whom 
it igreferred the equalof the former unless the 
provisions of the law under which the case has to be 


- 


ee 


Ya. vi. ra 


civi Procedu re Code -—(1903)—contd,' 


“decided confer jurisdiction on the lower Court. HAJI 
UNAR ABDUL -RAHMAN v. GUSTADJI MANCHABJER 











. Ooopsr, 12 Bom. L. R. 864; 34 B, 411 - 518 

—\ — ss. 38, 39 994. 
— S.47—Orderawarding mesne. 

- profits 648 


8S. 47, 104 cl. (D, O. 

KAI, Rr. 89, 92, 0. XLHI, R.. 1 (p— 

Deposit by jgudgment-debtor—Order setting aside or 
refusing to set aside sale—Appeal—Secona appeal. 

A deposit by the judgment-debtor to set aside a 
Bale can only be. made under Rule 89 of Order XXI. 
-It does not come under section 47 of the Civil Pro- 
cedure Code. 

An order refusing to receive it and to set aside 
the sale, or an order setting aside the sale is made 
under Rule 92 of Order XXI, and an appeal Hes to 
the District Judge under Order XLII, Rule 1 (j) and 
no Re¢ond appeal lies to the High Court. Rira NATH 
. Roy v. HARE KRISHNA SAHU 573 
= A NANGAPA S.-48, scope of; does not 

affect the right ee under old Code 18s. 














charity— Suit cae trasteeship of public charity: 
tannot be referred to arbitration 219 














——— $8. 92, 93: 835 
3. 99 — Irregularity — Mis. 
joinder of causes of action 15 








——— $. 99—Misjoinder of causes 
of action, no ground = appeal : 248 

. 100—WWaiver is a mixed 
question of law and fact’ 136 


aii S. 100 — Second appeal — 
` Question of jact_J urisdiction of High Court. 

Where the High Court in deciding a second appeal 
eaid thet on a carefal consideration of the evidence 
and the circumstances, it thought the appellant, must 
succeed : Held, that it want beyond the, limite open to. 
the High Court in second appeal, “JAGANNATH v, RAM 
Keiszto 

















mi mn S, 102 —Second appeal— Sut 
of nature cognizable by Small Cause Court—Suit for 
-damage for cutting away crop. 

In a suit for damages between two gets of 
raiyats, the plaintiff alleging that the defendant had 
wrongfully come-and ent away the crop on his 
land, the Courte below found that the defendant 


had no possession or title in tho land and was, there- : 


fore, liable to damages. In second appeal by the 
defendant: 

Held, that no second appeal lies in this case.’ 

Krishna Prosad Nag v.- Maizuddin Biswas, 17 O. 707, 
followed. 

Pamu Sanyasi v. Zamindar of Jayapur, 25 M. 540, 
-distinguished. ` 
_ Held, further, that although a question of titletoland 
has been tried, it was tried incidentally, and, Wereng, 
the second appeal was incompetent. 

Mohesh Mahto v. Sheikh Piru, 20. 470;1 ©. L R. 
33, followed. MANBODH ACHARYA v, ANANTA A i 








5 

— 8S. 104(1 573 
To A ) 912 

I 1O— Privy Council, appeal 


to—Value of beh mali Ka. as laid in plaint | 


and adopted by defendant in kas appeal to High 
_ Court—Mesne Profits, whether to be ken into account, 


GENERAL INDEX. > - | ce 


= 92— Public: and private - 


` jurisdiction under 


- haa such 


241, referred to; 
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For the purpose of an appeal to the Privy Council, f 
the value of tho property must be taken to be that 
laid in the plaint and adopted By.the defendant for the 
purpose of his appeal to the High Court. 
` Kristo Indra Saba v. Huromonese Dassee, LIL A. 84, 
followed 

Lekhmj Roy v. _Kanhya Singh, 11. A. 8173, 18 W. R. 
494, and Hari Mohan v. Burendra Narain, 3j O. 301, 
referred to. 

Futuro mesne profits should-be taken into EREN 
and can be legitimately regarded as pait of tho sub- 
ject-matter of the suit. i 

Grish Chunder Lahiri v. Shoshi AK arakan Boy, 
27 O. 951 at 967; 37 I. A. 10; 40. W. N. 681, referred 
to. BASANTA KUMAR Roy v. BECRETARY OF STATE FOR 
[NDIA IN 2n 14 0. W. N. 872. . 792 
eet cement 193 

- 939 


S 115 
ne Sa LPS5—Caze | 
een maranana aman Sy | 1S—Revision of an order 
refusing to add parties 977 
maaan Jy | 15—Revision. 546, 
‘ §49 


S. 1 5—Revtsion—Mimppre- 
ciation of evidence, ground for anton eneuce Applea: 
tion of (ode to Berar. 

The mere fact that one item of eridan lise been 
given undue weight or misappreciated is not a 
wufficient ground for interference in revision’ under 
the Oode-of Civil Procedure. 
~ The Notification No. 949-LB. of the 26th March 
19u0 has extended to Berar the new Code of Civil 
Procedure (Act V of 18085), so far as it may. be 
applicable, without any diatinction in regard to the 
power of revision. BABI v. Parwatt, 6 N. L. R 49 








Dettmer asennad 





t 


l 429 
S. 115—Smail Cause Court 

Judge-——Refusal of sanction to prosecute—Proper ap- 

, plication. for revision to original side of High Court 

-Application 1s Oivi case—Enguiry if necessary. 

Where a Judge of the Small Cause ‘Court at 
Oalontta refuses sanotion to prosecute, under section 
195, Criminal Procedure Code, an application for tho 
revision of- hia érder should be made to the’ original 
side of the High Court and not to the Appellate 
Bide. 

Shamsher Mundul v. Ganindra Narain, 29 O. 498, 
followed. , 

An application for agnetion to prosecute made be- 

fore the Small Cause Court is a cage under section 116- 
of the Civil Procedure Code. 
' The High Court on the Criminal side has no 
section 489‘ of the Criminal 
Procedure Oode to interfere with an order of a Civil 
Court passed under section 196,. but. the High Court 
wer under section 118 of the Civil Pro- 
cedure Code, for’ a Civil Court when acting under 
section 195 ig notin any way WAS Criminal 
jurisdiction. 

Saligram v, Ramji Lal, 28 A. 554; 3 A. L. J. 394; 
A. W. N. (1908) 108; 8 Or. L. J. 490; 1 M. L. T. 219, 
followed, ` 

‘An application unter sub-section 6 of section 195 of 
the Criminal Procedure Code ia not. an appeal pro- 
perly ao called and; therefore, the power of revision 
is not excluded. 

Hardeo Singh v. Hanuman Dat Narain, 26 A, Aat 





pmr E 





14 
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1048 - 
Civil‘ Procedure Cod @—(1998)—contd. 


In an application for sanction, it may be that, 


,to' decide whether the case is a false case will ak i 


an` enquiry, but if the Judgo finds that om 14G W 
must hold it. Rapin v. Sew BAKSH SINGH, 14 
Nr 808- 





addition of —Ejectment suit—Transferce from tenant 

Holding not traneferablo—Old tenant's allegation 

that transfer is really mortgage and that hers still im 
i bession—Improper: refusal to add party— Inter- 
~- ference by High Court in revision —"“ Acted illegally or 

with material irregularity”. 

K, & landlord, brought an action-against N on the 
allegation that D was a tenant under K, that D had 
transferred the holding which was not transferable 
to, Nand that K was entitled to recover possession. 
D,the-old tenant applied to be added a party defen- 
_ dant” on the allegation that the deed of conveyance 
was really one of mortgage and that he himself was 
still in possession. This application was refused: 
Held; that D should have been made a party defen- 

dant in order to avoid multiplicity of litigation: 
- Held; further, that the phrase “noted illegally or 
with material irregalarity” is not limited to cases of 
procedure only, but includes cases of decisions vitiated 
by an error so gross and palpable as to lead to grave 
and manifest injuatice. 

‘Bhagwan Ramanuj v, Khetter Mani, 1 0. W.N. 617, j 
Mathura Nath v. Umes Ohandra, 1 C: W. N.. 626 and 
Raghu Nath v. Rai Ohatraput, 10. W. N. 688, followed. 


It is competent to the High Court to interfere under - 


ection 115 of the Civil Procedure Code with orders 
granting or refusing application for adding parties. 
Promotho Nath v. Rakhal Das, 110. L. J. 420; 6 Ind. 
Cas. 546, followed. DWARKA NATH 0. Kisonr Lat, 11 
C. L. J. 426; 14 O. W. N. 703 ' 426 


A ag — §. ] 15, O. XXXIX, R. 7 
—Inspection of disputed property— Inventory, pre- 
paration of—Courts power to direct taking of inven- 
tory—High Courts power of revision —Interlocutory 
order. 

Under Order XXXIX, Rule 7, of the Civil Pro- 
cedure Code, the Court may not ‘only ` allow in- 

tion of the disputed property, «but may also 
direct the preparation .of an inventory of the 
structures, fixtures and movables on the pre- 
misea which are claimed by the plaintiff. But the 

Oóurt will take care to impose as little incon- 

venience as possible on those on whom the order 

is made. f 
If irreparable injury would be caused to ono 

of the litigants, if matters were not set right, the 

High Oourt will interfere with an interlocutory 

order made by a Subordinate Court i in the exercise 

of its discretion. 

‘Gobinda Mohan v. Kunja Behary, 4 Ind. Oas. 364; 
14 0. W. N. 147 ; 10 0. L. J. 407, referred to. AMJAD 
ALI v. ALI Hussain 574 . 

ngeman s. I I5— Wrong decision on 
limitation—Revision. 

A wrong decision as to limitation or as to the jaral 
relation between the parties does not necessarily 
involve any material irregularity or illegality in ies 
exercise of jurisdiction go as to make it a gronnd of 
revisiog under section 115 of the Code $f Civil 
Procedure. KARMAN SAMA Row v. Roppamn VENCOBA 
Row, (1910) M. W.N. 211 745 


Creel 








‘INDIAN GASES. 


- Civil Procedure Code—(1i908)—conid. 


Sa I 15, 0. I, R. ashi 
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S. I I 5—A pplication to suetn 
forma pauperis granted—High Court's power to 
interfere ın revision—l nterlocutory order—— Case’, 
meaning of, ` 
The High Court cannot interfere in -revision with 

an order granting an application to sue in forma 
Harsaran Singh v. Mohamad Raza, 4 4.91, Bhul- 

nesri Dat v. Bidia Das, A. W. N. (1882), 69, followed. 
Faiz Mohamad Khan v. Amzannisea, A. W. N. (1893) 

218, Ghulam Babbir v. Dwarka Pershad, 18 A. 168, Debs 

Das v. Ejas Husain, 28 A.72;2 A. L. J. 749; A. W. 

N; (1805) 191, distinguished. 

The word ‘case’ does not mean only those proceedings 
that terminate ina decree, It has a much wider 
meaning. MALIK MOHAMMAD ÁYUB v. MALIK. MOHAM- 
MAD MAHMNOOD, 7 A. L. J. 741 - 831I 


S. 148 —Interference by first 

Court with decree after appeal. 

Section 148 of the Civil Procedure Code cannot give 
to any Court power to interfere with or modify its 
decree after an appeal has been filed against the 
decree. The only Court that can, after an appeal 
has been preferred, modify the terms of the decree 
or extend the time fixed in the decree for its execution - 
or suspend the order made in the decreo,is the 
appellate Court. Prewanann’ Das v. Enwasrypuy 











-o 








‘Roy, 14.0. W. N. 584; 37 O. 548 


ee — B, 148—Power of Court to 
extend time ex post facto 424 


aaa §. 15 1—Inherent power to 
Court ty grant ad interim protection ` 95 - 


8. [5 f—Power to recover 
amonnt drawn in exceas by Commissioner 386 


98, 99— Resistance by guisiaer to delivery of pos- 

session to ‘decree-holdér——Inherent power of Court— 
` Order for delivery of possession to.decree-holder. 

The inherent powers of œ Court may be exercised 
in favour of or against a person who is nota party to 
the original suit., | 

Surendra Nath angi v. The Chief Justice of, 
Bengal, 10 C. 109; 10 I. A. 171, referred to. 

Therefore, although the Cigil Procedure Code 
makes no express provision for the case of resistance 
to delivery of possession to the decres-holder, by a 
claimant other than the judgment-debtor who is not 
in possession and who makes no bona fide claim to be . 
in possession of the property, yet section 151 of the 
Code which recognises the inherent power of a Court 
to make guch orders as may be necessary for the ` 
ends of justice, completely covers the case, and the 
‘Court can order possession to be delivered to the 
décree-holder in such n case, RADHIKA MOHON v. 
Gyan CHANDRA, 14 CO. W, N. 886 ‘120 - 


ia ee eg S. 15 1—Court, inherent 
power of—Order made by misrepresentation and 
mistake— Power to cancel. 

“Where a Court dismissed a suit for default under 
misrepresentation and by mistake: Held, that it had 
inherent power to cancel that order as soon, it was 
apprised out of the fact, and to try the suit, 

Udit Ohobey v Rashaka Prasad Upadhya, 60. L. J. 
662, 3 M. L. T. 41, followed. ApWAITANAND TIRTAO- 
BWANI v. BAsvDEO NAND 208 
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Civil Procedure Code —(1908)—contd, 


8. 152—<Accidental slip or 
of—Amendment of judgments, 





omission, meaning 
decrees or orders. 
The test whether a Court can make an alteration 


under section 152 of Act VY of 1908 is whether the . 


order as it stands represents the. intention of the 
Judge at the time he made it. If it does, then a 


- mistake in it cannot be treated asan accidental slip 


or omission which may be corrected under the section. 

-E. v. E., L. R. (1908)-P. D. 88; 72 L. J. P. 44; 88 L. 
T. 570; Harrison, y. Harrison, L. B. 12 P. D 180 at p. 
145; 66 L: J. P. 76; 67 L. T. 119; 85 W. R. 703, Pres- 
ton Banking Company v. William AUsup and Sons, ‘L. 
R. (1895) 1 Oh. 141; 64 L. J. Oh. 196; 12 R. 61; 71 L. 
T. 708 ; 48 W. R. 281, In re Suffield and Watts, Ew parte 
Brown, 20 Q. B. D. 698 558 L. T. 911; 36 W. R. 584; 5 
Morrell 83, referred to. ASHIK HUSSAIN v. MAHDI 
Hasan, 18 O 0. 114 979 


= —— QO. I, R. 3—Addition of 
i party ; 549 








= O. I, R. IO—Adding of 
parties to suit—Persons only indirectly interssted — 

— Power of Court—Jurisdiction, question of. 

The additon of persons, who are only indirectly 
affected and not directly interested in the issues 
between the plaintiff and the defendant, as parties to 
the suit, isa question of jurisdiction; and the Court 
has no power, under O. I, r. 18,- of the Code of Civil 
Procedure, 1908, to add persons only indirectly inter- 
ested as parties to the suit. Moser v. Marsden, 
1 Ch. D. 487; 611. J. Ch. 319; 66 L. T. 570; 40 W. R. 




















520, relied on. ` Rup CHAND v. FATBH COAND 36 
-= ——_~s | a L-R. 10 546, 977 
KEN - a Vv, R. 6—Service’ of 


+ 


summons—How effected. 


Order VY, Rule 16 of the Code of Civil Procedure ` 


contemplates-three distinct classes of service, (1) on 
the party in person, (2)on that party’s duly appointed 


` agent, (8) nponany other person on behalf of that 


party. The third class of service is contemplated by 
the law only whem the party cannot himself be found. 
Service effected on a partyin person is defective if 


.. the mark or signature of the party is not taken npon 


the paper. ABDOOL Hooszin v. E8SMAILJI ABDOOL 
Hoospin, 12 Box. P. R. 462 1 
—————. R 0. XI a 21 623 
—— O. XIX, R. 3 — Afidavit, 

-contents of—Statement of ground of belief —Jurisdic- 

tion,-inherent—Re-hearing. 

The provisions of O. XIX, ‘BR. 3, ofthe Civil Pro- 
cedure Code, must be strictly observed, and every 
affidavit should clearly express how much is a state- 
ment of the deponent’s knowledge and howmuch is a 
statement of his belief, and the grounds of belief 
must be stated with sufficient particularity to enable 
the Oourt to judge whether it would be ‘safe to act on 
the deponent’s belief. 

Before an order is drawn up and perfected, the 
Uourt has power tore-hoar the matter; PADMABATI 
Dasi v. Basix Lat Daar, 87 C. 259 666 
OO == 6. XX, R. 4 682 














stalments—Discretion—Defendant hard pressed. 


The discretion vested in the Court under O. XX, 
disqretion and cannot be arbitrarily | 


R. 11, is a judicial 
exercised. 


e 


O. XX, R. I I —Decree—In- | 


_. GENERAL INDEX. 
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Civil Procedure, Code—(1908)—cantd. 


The fact that the defendant was hard pressed is, 
by itsolf ordinarily not sufficient reagon to justify a 
decree for instalments sprend over several years., 

Binda v. Madho, 2 A. 129, followed. BAL GOBIND- 








RAM v. CHHEDILAL BAHA, 110. L J. 431 552 ` 
BANGGA >Ò. XXI 994 
— —— O. XXI, R. I6 826 


ANG e ii rira 0. XXI, Rr. 84, 686, 89 

-—Auctionzpurchaser—Deposit in emcesa of 25 per 

cent,— Default in payment of balance «within time— 

Forfeitui ef deposit to Government to the extent of 25 

per cent-—Sale set aside—Duscretion of the Court as . 

l G Jorfeiture—Distinction between the old and new 
aw, 

The applicant auction-purchagzer -on his being 
declared the purchaser at once deposited into Court 
a sum much in excess of 25 per cent. of the purchase- 
money which he was reqnired to pay at the spot. 
Before he could deposit the balance tho judgment- 
debtor got the order as to sale set aside- under Order 
XXI, Rule 89. Having notice of the judgment- 
debtor’s application, the purchaser did not deposit 
into Court m time the balance of the purchase-money 
due from him: | i 

‘Held, that the Court had jurisdiction to deolare’as 


- forfeited anly 25 per cent. of the purchase-money 


which the purchaser was required to deposit imme-.- 

diately upon his being declared the' purchaser. . 
Held, further, that this was a proper case in which 

the Court ought to have exercised its discretion in 


. allowing the refund of the deposit to the purchaser. 


The Oode of 1908 gives the Court discretion who- 
ther to forfeit the deposit of 25 per cent. made by 
the auction-purchaser, which the Code of 1882 did not. 
MATHURA PRASAD PANDE v. GAURI SHANKAR Das, 7 A. 


L. J. 825 
—— O. XXI, Rr. 86, 89 


+ 


—— O. XXI, Rr. 89, 92 J3 
O. XXI, Rr. 97, 98, 99 


— Resistance or obstruction to possession—Remedy of 

decree-linlder——Duty of Court. 

Where in execution of a decroe for possession of 
immovable property. a person other than the judg- 
ment-debtor and not bound by the decree is found in , 
its possession and refuses to obey the warrant, it 
amounts to resistance within the meaning of Rule 97-of 
Order XXI, Civil Procedure Oode, 1908; and it is then 
the business of the decree-holder to apply under the 
said Ruls, to enable the Court to proceed under 
Rules Sand 99. But pending euch ‘action, fresh 
warrant cannot be issued. GHULAM MUHAMMAD v. 
Hassan Din, 45 P. W. R. 1910 649 

——— ———— O. XXI, Rr. 97, 98 ` 
120 











a_r aia amana 


O. XXI, Rr. 98, 99 


, | 649 
———-— O0. XXI, R.99 .. 120 


@ 
a ; O. XXIII, R. I — Withdraw- a 
al of sutt— Want of evidence. 
< Order. XXIII, r. 1, sub-r. (2) clause (b) must be 
read in connection with clause (a) and with the limit- 

ations suggested by clause (a). 
Kharda Oo. v. Durga Charan, 110. L.J. £, 5 Ind 
Oas. 187, followed. 


4 ~ 


a 
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1050 INDIAN CASES, 


_ Civil Procedure. Code—(1908)—conta. 


Therofore, it isnot within the jurisdiction of aCourt ` Judge had no jurisdiction to remand the case to tho ~ 


of appeal to grant permission for the withdrawal of 
n suit when it had been dismissed by the first Court 
on the ground that there was no evidence.. MABULLA 











He Dray, 11 O. L. J. 512 629 

Bannan Dee O. XXII R.3 912 

— LLL OL XXIX R.Z . 574 
ee __— 0. XXXII, R. 5—Applit - 


cation to sue in forma pauperis—Rejection on ground 
that litigation would end in farlure. | 
A Court cannot refuse an“ application for leave 
to sue in forma pauperis on the ground that the liti- 
tion would very likely end in failure. i 
Fais Mohammad Khan v. Asizunnissa, A.W. N. 
(1893) 218, followed. CHHANGLA v. JOTI PERSHADN 


0. XXXIV, R.3 537 
I and O. 











ad 


fo ie ey: Mg R: 


XLIII, R.. CE) 8.—Apporntment of receiver _ 


Civil Procedure Code—(1908)—concid. ” `- 


Munaif. 5 i , 
Sita Ram v. None Dulaya, 21 A. 230, followed. 
Rampakan UPADDHIA v. KASHI UPADDHIA i 


O. XLI, R. 23, O. XLIII, 


R..(1) (a), O. XLV, R. 4—Remand—Preli- 


minary point—Irregular remand——Punjab Courts Act - 


(XVIL of 1884), s. 70 (1) (a) & (b)—Revision— 

Oivil cases—Appeal——AIlaterial irregularity. 

The original Court framed an issue, among others, 
whether the 
Hindu Law and decided the suit placing the onus on 
the plaintiff. On appeal the -Divisional Judge being 
of opinion that the onus should have been on the 
defendant remanded the snit for fresh trial under 
Order 41, rule 22 of the Civil Procedure Code. On 
further appeal — A : 

Held, that the order was not appealable. AM 

Held, also, that revision under clause (1) (bY of 


ashen allowed — Appeal from order refusing toappoint gection 7Oof the Panjab Courts Act did not lie for 


 peceiver—Hindu Law—Posttion of eldest brother. 
l. An order ‘refusing to appoint a receiver is 


appealable. 
Sangappa Vv. 

Narain Singh v. 

N. 608; Goss ain Dalmir Puriv. Tekant Hetnarain, 6 O. 


L. R. 467 and Venkatasami v. Stridasamma, 10 AL. 179 
(F. B.), followed. 


Shivbasawa, 24 B. 38, Khagendra 


the order: passed by the Divisional Oourt did” not 

amount to a “decree”. 
The order ‘must be -revised under clause (1) 

(a) of section 70, for the form of order was bad, the 


Shashadhar Jha, 81 ©. 498; 8 C. W. Original Court not having determined the snit ona- 


preliminary point and the Divisional Court not having 
reversed any decision of the Original Court. . 
Order 45, rule 4, does not apply to appeals preferred 


2. The exercise of the jurisdiction to appoint a, to the Chief Court but only to appeals to the King 


receiver under Order XL, Rule 1, of the Code of in Council. Mugammat Har Davi v. Harnax SINGH, 
_ Civil Procedure, 1908, is not a matter ex debito juatitue, 17 P. L. R. 1910 : l 9 
and the Code leaves it to the Court to aga ap. —_——-—— O. XLIII, R. I 659. 
intment, if it would, in ita opinion, a an 
raont" In-all such cases the opinion of the flret = —- O. XLIII, R. I (a) 491 
‘Court is entitled to great weight, and is liable to be set —=-—— O. XLIII, R. I () 573 
aside only if it is either arbitrary, vague or fanciful a ee ae ee eaae O. XLV, R. 4 491 


The Oriental Bank Corporation: v. Cobinlall Seal, 
10 0. 713, followed. A l 

3. The appointment of recqiver should only be 
granted where some specific act of misappropriation, 
malversation or mismanagement is shown but not on a 
mere apprehension of future waste; and this principle 
is particularly to be applied in case of partition 
of Hindu joint family property in the hands of the 
eldest-brother who- according to Hindu-Law is in the 
position of manager of that property. 

Badwanti v. Bishen Kaur, 78 P. R. 1992, Poresh 
Nath Mukurjee v. Qmerto Nath Bitter, 17 O. 614. and 
Hanumayya v. Venkata Subhayya, 18 M. 28, distin- 


guished. ‘Sant Raar. Baa Crann, 68 P, W. R. LA l 


. R. 1910 9 
x 4 0. XLI, R. 22— Cross-ob- 
.-jectiona, not limited to parties appealing. 
- Tn case. of croas-objections the legislature has 
altered the wording of the law as laid down by Rule 
- 22 0f. Order XLI of the Civil Procedure Code, with a 
view to providing for cases in which the person 
affected by the objections is not the appellant. Raw- 
CHAND v. RÌKHABDASS, 6 N. L. R. 50 430 
= 0. XLI, R. 23- Remand by 
- High Court to District Judge—Remand by District 

Judge to Munsif—Jurisdiction. 

The High Court remanded a case to the District 
Judge under section 562 ofthe Code of Civil Pro- 
cedure, 2882. The District Judge, instead of carry- 
ing out the order himself, remanded the case 











daman | etme 


ficiher down to thé Munsif: Held, that the District Commission, agent’s right to 


~ 


- grbitrator 





ne OL XLV, Ra 7—Privy Coun. 
cil Appeal—Deposit, of security for costs— Extension 
of time—Grounds—Poverty. 

The time allowed for the deposit of security. for 





respondent's costs, under O. XLV, R. 7, of the Civil. . 
Procedure Code, 1908, for appeal to Privy QOouncil |”. 


can be extended for cogent reasons. : 

. Poverty is sufficient reason for extension of time 
where the sum of money required %s large and the 
diligence of the petitioner is ahown by his having paid 
in three-fourths of the money required. 

Barjor and Bhawani Pershad v. Husammat Bhagana, 
11 I. A. 7; 10 C. 557, relied npon. 

Rangasayi v. Mahalakshmamma, 
diasented from. BAGGA v. BALIHON, 44 P. R. 1910; 70 
P. W. R. 1910 723 





amana ———-~ Sch. 1] —Dispuie regarding 
irusteeship of public charity cannot be referred to 


2 
ga Sch. i, $s. 15, 16 
Clog on equity of redemption. See 


MORTGAGE. 
Cognizance—d€eantng of taking cognizance. 
Taking cognizance docs not involve any : formal 
action, or indeed action of any kind, but occurs AB 
soon asa Magistrate, as such; applies his mind tô tho 
suspected commission of an offence Sovrrnpra Mo- 








HAN v. EMPEROR, 14 O. W.N. 512; 37 O. 412 8° 
740 


hea were governed by custom or 


14 M. 391, 


hal 
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44 A > f 

‘Commissioner—Amonnt drawn by Commis- Construction of document—condà` . 
J sioner in excess of his fees Writ of attachment for aie 

* recovery.of that amount—Inherent power of Court ` alienor within a stipulated period. Manno Koro v. 
—Appeal _ 3 Gora BANDHU Nippaxo, 8 M. L. Ti, 100 512. 

Compensation. See On. P.O., s. 260. Description of property 

——_ ———-— Ses IMPROVEMENTS. _ | by boundarses and by area. | h 

ar ee KEE LANDLORD AND TENANT. It is a well-known canon, of interpretation’ that 


Complaint—Porjury—Hearsay evidence—Pro- where there is aconflict between the description of -` 
g l 














d cedure . 390 the boundaries of the landand that of the quantity, - 
. Compromise.. See O. P. C., 1882, s. 375. the doscription of the boundaries, if it is accurate and 

: — —— Consideration a precise, dominates that of the quantity. r $ 
distinguished from admission— . Raja Durga Prasad Singh v. Rajendra Narain Bagchi 
-—Unauthorised compromise, remedy against 527 100. L. J. 570; 37 0. 293; 4 Ind. Cat. 718, followed. i 
im aman Minor’s benefit 523 awellyn v. Earl of Jersey;(1848)11 M. and W, 183; 








Diaen >not legal—Probate, jadgment 1. 63 RR 869; 12 L. J. Ex 2413; Jack v, Mc'Intyre, 
rem — Compromise not allowablé, being against (1845) 12 Ol and F. 16]; Cowen v. Truefitt, Ld., (1898) 


public policy—Revocation of probate by original 2 Ch. 551; 67 L. J. Ch. 695; 47 W.R: 20; 79 L. T, 8-44; 
Court — Appeal — No compromise allowable in (1899) 2 Ch. 809; 68 In. J. Ch, 563; 81 L.T. 104; 47 W. 








appeal 912 R. 661; M. O. Juer v. Walker, (1819) 4 Wheaton U. S. 
£ Oonstruction of deed — Joint 444, referred to. - 
b ustees. ; If the description of the boundaries is vague and 


A compromise, which was entered into in a suit uncertain, it yields to the description of the quantity. 
between the two branches of a family, stated that the, Harrick v. Siwby, (1867) L. R. 1 P. O. 438; Davis v. 
right of trusteeship and management of certain pro- Sheperd,(1866)L. R. 1 Ch. App. 410, 35L. J. Ch. 582; 16 
perties had remained “in the family of the plaintif L. T. 1223; Mullor v. Walmesley, (1905) 2 Oh. 164; 
and ofthe lat defendant. It then provided thatthe Horne v. Struben, (1902) A. C. 54; Mewson v. Prigars 
plaintiff's right would, after his death, bo exercised Lessee, 161 U. 8 229,7 Wheaton (U. B )7, referred to. 
by his heirs, and the first defendant’s right would be PEMMARAJU VANEIAH Ganoo v. SECRETARY oF STATE 
exercised by him and the sécond defendant, and, after FoR INDIA, 7 M. L. T. 390 ~ 27 
the death of both of them, by their heirs: = cui Document of title—Sub- 

Held, that the offect of the compromise was to sequent admisston-as to true meaning or conduct of 
constitute the representatives of the two branches of party, not admissible in construction, s 
the family for the time being joint trustees and to A- subsequent admission as to the trne meaning . 
give them joint interests as joint owners in the trust of a document of title or the subsequent conduct of 
properties. TRIAGARAJA ti. RATHNASABAPATHI PILLAI. 8 party to, orofa person claiming-under, the deed, 
90 M. L. J. 421; 8 M. L. T. 134 99 cannot be received in ad of its construction. z 

- Gonfession—Accomplice—Corroboration 492 Barton v. Dawes; 10 ©. B. 261; 19 L. J. O. P..802; 84 - 
: a: _ BRR. 562; and Doe v. Webster, 12 A. and B. 442; 64 R, -` 
Consideration——Compromise. aim: id J B.607;4P. and'D. 27039 L. J. Q. B. 878, relied on 

A bona fide ey of pk c a uk kan KHIRODA Kanta Roy v. KRISHNA Das 7. 
consideration, whether the claim wo —~-——_—-_-———- Of mortgage. See Morr-’ 
successful or not. a 











- 


< 5 GAGE. : : 
Jiles v. New Zealand Alford Estate, Oo., 32 Ch. 266;. n 
BSL, T Ch 801; 54 L. T. 682; 34.W. R. 669 and — SOS 2i Sa certificate 75 
Í Dadabhoy Dhangvbhoy Baria v. Pestonjs Alerwanys E AER ss : e¢ INTRRPRE- 
Barucha, 17 B. 457, referred to. Panu Lat v. DAULAT Wall beula n 5 
Ram, 47 P. W. R. 1910 ; 651 ; ee =a- See Pre- 
Consignor and Consignee— Bights in- Will sewa 


ter se” -~ Constructive possession, doctrine of 

Construction of contract—Commercial: ~ Sot aplicable to weenecicen 9 359 ; 
decrée—Oourt’s duty 75 - Continuing wrong-—Obstructing a water-- -- 
ae Cocument—Covenant to - course—Canse of action—Subsiating right—Eaze- 

pay money under two mortgage-deeds aa » ment—Natural right-—Extinguishiment— Injunction 
i I Suit for possession of interest in immovable Bass 

a. 3 [- 


usage 
































+--+ Compromie _ 992 perty : 
_ maan Interpretation of vk ot Contract, construction of. See CONSTRUCTION or 
a Sf original holdi ~- - Oonrracr. - 
m minal ane Sasuatam right 307 ———— Conatructon—Sale of “entire stock or 
eae —Mortgage by conditional ` say, 760-800 tona of coal"— Meaning of .contract— . 
sale—Sale with aright of re-purchase - I83- Words of description or estimation. a 
at) eevee —— Will— Gift inter vivos-— The plaintiff contracted to sell to the defegdant 
279 - “the entire stock at Shalimar Depowor say 700 to 800 
l nm ale or mortgage — Qon- tons of the best Kusunda steam coal” ‘at a certain rate 


dition to re-transfer. Yok 7 = ta þe delivered at & certain time. The plaintiff's 
“Whero all the indicia of the debtor and creditor re- entire stock at the Depot was actually 469 tons which 
lation are'present, an instrument will not operate asa were delivered to the defendant, The plaintiff med 
sale merely because there is a stipulation- in the for the pri@e of the coal delivered to the defendant: 
deed thatthe alienee would re-transfer the property ` Held, that the words “say 700 to SU0 tona” were 
to the alienor 1f the debt would be paid up by the notmerely a statement of expectation, that is, a 


` 
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Contract—coneld. - - 


mere collateral estimate of quantity, but tħat they 
were a warranty, that is, words descriptive of- the 
entire stock, and that the plaintiff had not performed. 
his contract in itd entirety by delivering 469 tons, 
ond that the defendants were entitled to set-off 
against the claim of the plaintiff the damages caused 
by -breach of the plaintiffs contract. KALLUYANJER 
SHAMJRE v. SHORROCE, 37 C. 384 i 924 


for gale of goods—Btipulations as to the 
“time of delivery, whether of the essence of gpa 


11 








—— of apprenticeship—Speciflc performanco 


_ — Liability — Minor mado over to stranger by 


parents—Interference by Oourt—Welfare of TEA 





meeen PEY of contract between plaintif 
. and defendanta—-Rukka ewecuted by defendants Nos. 
land 2 in favour of platni:ff-—-Oontract between 
. defendants Nos. 1, 2and 8 to treat debt as joint— 
Liability of defendant No. 8 to plarntrff. ‘ 
The -plaintiffs sued defendants Nos. 1, 2 “and 3 
upon 4 rukka executed by defendants Nos. 1 and 2, 


. on the- ground that upon a memorandum executed 


by the three defendants aa a family arrangement, 
this lability was to be treated as a joint liability and 
that, therefore, the defendant No. 3 was also liable npon 
the rukka: . 7 

Held, that as the plaintiffs were not parties to 
the memorandum, there was no contractual relation 
between them and defendant No. 3 and that there 
was nothing to base a liability arising ont of contract, 


- and that, therefore, the defendant No 3 wasnot hable 


to the plaintiffs. GRIHI Narn v. Bais Nata 412 
Contract Act (IX of 1872), s. 16—Undue 


enfluence— Mortgage—Debt borrowed under arrest for 


` + payment of Government Reventte—Interest—Uncon- 


sctonable bargain, 
In 1898 some of the defendants, who were members 


' of a joint Hindu’ family, were under arrest for non- 


payment of Government Revenue.’ They managed 
to persuade the Tahsildar to allow them to go tothe 


' plaintiff who was a money-lender and borrow money 


of him. They borrowed Bs. 99 with compound 
interest at the rate of 37} per cent. and executed a 
mortgage with substantial security. In 1904 when 
the loan had swelled to a largeamount, they took a 
‘further advance of > Rs. 220 and executed another 
mortgage with 18 per cent. compound interest:— Held, 
that the transaction amounted toa hard and uncon- 
scionable bargain, and the deféndants were entitled to 
reduction of interest. 


Dhanipal Das v. Maneshar Bakhsh Singh, 28 A. 670; — 


40.L.J3.1; 1 M. L. T. 205,38 A. I. J. 496; 9 O. O. 
188; 8 Bom. L.R. 491; 10 C.W N. 849; 16 M.-L J. 292; 
Satish Chandra. Giri v. Hart Chandra Mukhopadhyaya, 
19 ©. 823, Madho Singh v. Kashi Ramy 9 A. 228; 
referred to. BALDRO Sixcn v. BULAGI Dass, 7 A. 
L. J. 591 ` 203 


aa aman 884 16, 19—Undue influence—Un- - 


conscionable bargain-——Interest at contractual rate not 
. to be interfered with unless undue influence shoton— 
` Presumption—Fleading. 

Where the lender is ina position to dominate the 
Willef the borrower, a presumption awises that a 
‘transaction, which on the face of it appears to 


` þe unconscionable, was induced by undue influence, 


u 


INDIAN OASES. 
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Contract Act—contd. 


Dhanipal Das v. Maheshwar Bulhsh Singh, 28 A. 570; 
4C. L. J.1;1 M.L.T. £05:3 A L.J. 495; 9 0. C. 188; 
8 Bom. L. B. 491;10 C. W. N. 849; 16 M. L. J. 292 
Balkiahan Das v. Madan Lal, A. W. N. (1907) 55; 
29 A. 303; 4 A. L. J. 222, Kirpa Ram v, Sami-ud-din 


Khan, 25 A. 284, referred to. 


Where undue influence was neither proved nof 
pleaded, the contract could not be said to be uncon- 
sclonable. Dani BAHAI v. Ganca BAHAI, TA. L. J. 746 

i DL 
——— aan 8S8. 16, I9A—Urxdue influence 

— Loan to helpless uwidoro—“Dominating the will of 

the borrower,’ meaning of. 

Where Ra. 1,500, was lent to a helpless widow, 
whose husband died 10 years ago andwho had no means 
for maintenance, to enable her to establish her right 
to maintenance, ‘and the interest stipulated was 10 
per cent. and the principal and interest were to be 
re-paid ín a year, and in default of payment interest 
on principal and intereat at compound rate at 1 per 
cent, per month was to be paid with 6 months’ rests: 
` Held, that the contract was induced by undue 
inflrence and the circumstances of the case called 
for equitable relief at the hands of Court. 

Dhantpal Das y. Maneshar Baksh Singh, 28 A. 57Q at 
p- 588; 40. L. J. 1; 1 M. L. T. 203; 3 A. L. J. 495; 9 
O. C. 188; 8 Bom. L. R. 491; 10 C. W. N. 849; 16 
A. L. J. 202; Sundar Koer v. Rai Sham Kishen, 84 C: 
150; 4 A. L. J. 109; 11 C. W. N. 249; 5 C. L. J. 108; -17 
M. Le J. 48; 9 Bom. L. R. 304; 2 M. L. T.75, Raja 
Mohkam Singh v. Rajah Rup Singh, 16 A. 352, 20 
I. A. 127 and Maneshar Bakhsh Singh v. Shadi Lal, 
31 A. 886; 10 0. L. J. 76; 6 A. L. J. 707; 18 O.W. N. 
1069; 11 Bom. L. R. 864, 6 M. G.T. 73; 18 M. L. J. 
438; 8 Ind. Cas. 385, referred to. ANNAPURBNI NACHIAR 
v, SWAMINATHAN, 8 M. L T. 108 8 
— > S. 1 9—Unconscionable bargain 

j 57 





- i 2 
———— $, 19A—Dominating the will of 
borrowers z 439 
—— m 8. Z0—Agreement come to under: 
mistake of fact void. A 
An agreement which recites as, a fact that a Will 
was executed, while really no such Will was exconted, 
is come to under a mistake of fact common to all 
the parties and, therefore, void under section 20 of the ` 











Contract Act. Panu Lan v. DMULAT Ras, 47 P.W. 
R. 1910 5 651 
S. 23—Benami purchase by dec- 

ree-holder 404. 





——__~ SS. 23, 24—Part of compromise 
legal, and part illegal 
——— lin Su 45 i 840 
—— S. 55—Contract of sale—Sale fall- 
ing through owing to vendor's neglect—Agent’s right 
to conunission—Time, essence of contract—Perform- 
ance after time. . - 

When once a contract of sale has been concluded 
by an agent and it goea off owing tothe caprice of 
the vendor, the agent is ontitled to his.commission 
either as commission earned when once the contract 
for sale ia made or as damages for breach of contract 
by the vendor in not carrying through -the sale so ag 
to onable the agent to earn hia commission. ae 

Green v. Lucas, 88 L. T. 584; Elias. v. Govind 
Chunder Khatica, 80 C. 202; Prickett v. Badger, 1 O. B. 
N. B. 96 ; 26 L. J. C. B. 33; 3 Jur (x. s.) 66,5 W. R. 
117, referred to. ~ - 








Yol. VI) : 
‘Contract Act—coneld. 


In cases where time is the essence of a contract, it is ` 
“open tothe promisce to accept performance after tho ' 
_expiry of thé time agreed upon. If he accepts per- 

formance after the time, he cannot claim compen- 

e sation for any loss occasioned by the non-performance. 
_. of the promise at the timo agreed unless at tha time 
of such acceptance he gives notice to the promisor of 
his intention to do so. ANNASWAMI IYER V. ZAMINDAR 

- oF AYAKUDI, (1910) M. W. N. 199; 8 M. L. T. 40 740 
=< — §. 63—Release conditronal-—Oon: 
sideration, absence of—Validity—Rvidence Act (I of 

1872), s. 95—Evidence of the claim released— Docu- 

ment silent. 

Where a release is silent as tothe nature of the 
claim releascd, evidence is admissible, under section’. 
95 of the Evidence Aot, to prove what the claim ro- 
ferred to in the release is valid and operative as a re- 
leaas under section 63 of the Contract Act, even though 
it is conditional and is not supported by consider- 
ation. : 

The words of section 68 are -wide onough to cover 
conditional releases. A release contingent on the 
happening of a future event is a good release. 

The point on which section 63 differs from the 
English law is that it does not requiro consideration 
to'support a release while under the English law a 
release must either be for consideration or by an in- 
strument under seal. 

Where the reloagor has done all that he had to do 
and does not contemplate the doing of any further 
act on his part, the discharge of the liability comes 
into operation as soon as the condition specified in 
the release happens. The specification of the condi- 
tion does not render the ‘release’ ‘as a “contract to 
release.’ requiring consideration for ita validity. 
` Dans v. Cundasami Afudali, 10 M. 308; Manohar 
Koyal v. Thakar Das Naskar, 15 C. 819, Naorojs N. 
Thoonthi v. Kasi O1dick Mirza, 20 B. 686 at p. B44, 
relied upon." Matuzw HERRY ABRAHAM v. RHENNIS 
(1910) M. W. N. 191; 20 M. L. J. 888 - 758 

— 8. 69—Payment of joint-décrec 
`- by one judgment-debtor 341 




















S. 69, scope of, 810 
—_——_.——_—— 8. 70, applicability of ° 810 
— s. 70 








O— Payment of joint-dacree 
by one.judgment-debtor - S41 


—— S, d 3—Contract—Agreement to sell 
corn ata future date— Seller's failure'to make de- 
livery—Damages—Rate varying during the course’ 

of the day. ‘ i 
- The defendant agreed to soll gram on a particular 
date at a fixed rate but failed to perform the agree- 
ment. Tho plaintiff sued for compensation and es- 
tablished that on the’ particular date high rate 
prevailed till 1 Pr. m., when a panchayat assembled and 
fixed a certain lower rate for the day in relation to 
contracts to be carried out on that day: ~ 

Held, that the plaintiff was in no way bound by the 
decision of the panchayat and was entitled to calonlate 
compensation at the high rate which prevailed in the 
early part of the day. Tara CHAND v. BUDH Ram, 2 


P. L. B. 1910. 
: S, 188 . 948 
Contribution, sun for—Kwecution Attachment 
` of property in execution of simple money decree— 
Attachment not a lien or a charge—One of the several 
~ persons interested in the property paying off decree-— 
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-principle does not apply. 
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` 


Contribution—contd . 


> 
~ 


No contribistion suit against other wnterested persons 

«Common obligation to discharge a debt. |, 

An attaching creditor does not obtain by his attach- 
ment any charge or lien upon the property attached. 
An attachment only prevents alienations, ib does not 
confer a title. 

Peacock v. Madan Gopal, 29 O. 428; Mot: Lal v. 
Karab-ud-din, ‘25 ©. 179; 10. W. N. 639; 234 I A. 170, 
followed. ae 

A. B. Miller y. Lukhimani Debi, 28 O. 419, referrod 

to > - 
Tn execution of a money deoree, the property of 
the judgment-debtor in five villages was attached and 
advertised for sale. Plaintiff, who had purchased the 
judgment-debtor’s interest in’ one of the villages, paid 
off the entire decretal amount to protect the property 
from sale and thus got the, entire property relieved 
from attachment. He then instituted the present 
suit to obtain contribution from the transferees of 
the jadgment-debtor’s interest in other villages: 

Held, that tho plaintiff had not acquired any right 


.of contribution against these persons, as there was no 


common lability to be discharged. $ 

Tho right to contribution arises only when two or 
more persons are liable to discharge a common bur- 
den The principle is that they should discharge it 
rateably in accordance with the equitable maxim that 
equality is equity; and if one discharges the entire 
burden, he -has a right of contribution against the 
other. Whore there is no oommon burden, thig 
Latta PERSHAD ti, ZARUR- 


113 


- ~~s BUIE FOr— Joint decres— Payment 

by one of the judgment-debtors—Plea that defendants 
are not lable—-Res-judicata—Contract Act (IX of 
1873), s8. 69, 70—Payment made lawfully—Meaning 
of lawful. 

A joint decree for rent-was passed against A, B 
and O. The deoree-holder realised the decretal 
amount from A who then sued B and O for contribu- 
tion, B and C pleaded that they ought not to have 
been made liable at all for the rent and that gome 
body else ought to have been made liable: 

Held, that they should not be allowed to advanco 
this plea, as it was not open to them to say anything 
against the rent-decree which had become final and 
must be taken as a-settled fact; and that all they conld 
say was that the amount of thoir respective liabilities 
had not been settled and as between themselves and 
tho plaintiff A, the latter was liable to a greater extent. 

Sections 69 and 70°of the Contract Act apply to the 
payment of a joint decree by óne of the judgment- 


` 


debtors, `“ ; 

“An interest in making the payment should be a 
criterion’ for deciding whethor the payment was 
lawful within the meaning of section 70 of the Con. 
tract Act. Te a 

Oheds Lal v. Bhagwan Das, 11. A. 284, Damodar 
Mudaliar v. Secretary of State, 18 M. 88 and -Raia 
Baikunto Nath Dey v. Udoy Ohand Maiti, 2 O, L. J. 
811, réferred to. AJODHYA SINGA v. JAMNOO La, 14 
C. W. N. 699, : 


UD-DIN, 7 A. L. J. 400 











Teman eea [BENE for costs—Judgment- 
debtors equally liable—One judgment-debtor paying 
off the amount. p = $3 

The mêre fact that a-decreo for costs ise mado 





‘against several persons does not render the co-defen. 
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‘Contribution —conclé. 


nd 


dants liable i in th suit, for contribution at the instance 


oa of the dofendant who hag been obliged to pay all the - 


costs. 

: In a suit for Wa AN in respect of costs the 
Court is competent to determine which of the co- 
defendants was really liable for the costs and to pass 
. a decree against him alone. 

A defendant cannot proceed against á 00- “defendant 
‘for contributiow in respect of costs to which both are 
equally liable. ‘ 

Dearsly v. Middleweek, 18 Oh. D. 236, relied upon. 
MULLA v. JAGANNATH, 7 A. L. J. 720 684 


Decree for rent in respect 
of joint jama against defendants only——Salein execu- 
tion of decree--Deposit by plaintiff under s. BLOA, 
Civil Procedure (ode (Act XIV of 18823)—Contract 

Act (IX of 1872), as. 68, 70. 

7 _ The plaintiff wasa co-sharer in a certain jama with 
the defendants. A decree for rent was -passed in a 
suit brought by ono of several co-sharer landlords in 
respect of thejama against the defondants alono, and 
in execution of-that deoree there wasa sale of the 
jama andit purported to be of the entire holding 

= . notwithstanding the fact that the plaintiff, one of the 
co-sharers, was nob a party to the suit. Tho plaintiff 
then made the prescribed deposit of the decretal 
amount and the,statutory compensation under section 
-810 A ofthe Civil Procedure Code, 1882, and the 














: sale was set aside without any objection on the part ` 


ey of the decree-holders or of the judgment-debtors. 
- The plaintiff has:sued to recover. the sums from tho 
. defendants in proportion to their respective shares 


Held, that the plaintiff was entitled to succeed as - 


far as the decretal amount was concerned, but that he 
was not entitled to get any portion of -tho statutory 
compensation. 


Per Jenkins, O. J.—Soction 70 of the “Contract Act 


applies to the case. 
The terms of section 70 are unquestionably wide, 


but applied with discretion they enable the Courts to - 


do substantial justice in cases whore it would be 

| - ‘difficult to impute to the persons, concerned relations 
-7 actually created by contract. Itis, however, especially 
incumbent on final Courts of fact to be -guarded and 
circumspest in tholr conclusions and not to ooun- 
:tenance acts or payments that are merely oficious. 
Per Dosa, J~~The prosent case does not come within 
“the purview of section 70 of the Contract Aot. Mo- 
HENDRA NATH GHOSHAL v. BHUBAN MARDANA, aI 


W. N. 045 | 
: (Co~sharer--Adverse possession-—Muham madan 
ma Law 1009 


Costs —Adnunistration suit—A pplication by creditor 
—Oreditor’s costs—~Practice. 
Where a creditor applies for administration and 
the assets prove to besaficient for the payment of 
~- +o + the,debts in full, the creditor’s costs should be ordered 
to be paid out of the estate as between party and 
- party and not as between attorney and client. 
Inre New Zealand Midland Railway, (1886) 82 Ch. 
D. 857, followed. * 
The difference between the plsintiff’s costs as 
‘between attorney and client and the costa allowed 
‘him out of the estate as between party and party 
efor may be ordered to be borne rateably by fhe whole 
z ‘body ®%f creditors, who have profited by hig exertion, 


4 
= 


- * = 
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Costs—concld. x y Me ' ° 
on due notice being given to all of them. Iswar- Das v, 
Ouannir, (1910) M. W. N. 120, 7 M L. T.40 267 
——— Construction of Wil—Ambiguity and- incon- 
sistoncy in the Will 5 
—— -Just demand resisted by defendant 664 
~= Principle of assessment—Suit for partite OS i 


Court, inhoront power of. See ©. P. C., 1908, 
8, 151. 


=, inherent power of, to regulate its procedure 
244 


Court-fee—suit for dissolution. of partnership 
Preliminary decree, appeal from —Oourt-fee ad 
"valorem —Court-Fees Act (VII of 1870), 8. 7 Ol.4(f), 
Sch. II art. 17, cla 3 or 4~—Oivil Procedure Dode i 
(Ast V of 1903}, effact of. : ; 
An appeal preferred, against a decree ina snit for 

dissolution of partnership, whethur the appeal be from 

a preliminary decree or a final decree, must bear an 

ad valorem Court-fee according to the amount at which 

the relief sought is valued in the memorandum of 
appeal. The fact that under the Oivil Procedure Code 
of 1908, it is compulsory to appeal against the pre- 
liminary decree passed in such a suit doos not affect 
the matter of Court-fees in any way. . Buona Natu, ° 
In the matter of, 7 A. L. J. 546 83 


Court Fees Act (VII of 1870), s. 7 
(IV) (F)—Appeal from preliminary decree in a 
suit for co of- A E 832 

i Mama am -—~§nit embracing two or 
more distinct subjects 715. 

ne me Sy ZB—Plaint—Insuficient stamp 

--Hatension of tiome—Further extension after expiry af 

time originally granted—Power of- Court to extend 

time ex post facto—Civil Procedura Code (Act Y of 

1908), 8. 148., - 

The Oourt can extend the time ex post facto, that is, - 
it ig competent to the Court to extend the time to put 
in the insufficient Oourt-fee on a plaint even after the 
oxpiry of the time originally granted. 

- Bhagwan Das Bagla v. Haji Abu Ahmed, 16 B, 268, 

“Rajab Ali v. Amir Hossein, 17 O. 1, referred io. 

Padmanund Singh v. Anant Lal, 34 0.20 (F. B.); + 
0. L. J. 421; 11 C. W. N. 88; 1 AL. L. T.° 355, Huri 
Bohun Ohuckerbutts v. Nawmuddin Mahomed, 20 C. 41, 
Brahmomoy: v. duds Si, 27 Q. 376 and Hara Kumar 
Pal Chowdhury v. Sheikh Safatulla, 9 0. W. N. 844; 

2 0, L.J: 70, distinguished. AMIR Hossain KHAN v. 
WANHAK Onanp, 14 C. W. N. 892; 12 0. L. J. 62 424 


on memorandum of appoal from an order respect. 
ing mesne profts claimed by way of restitution 


I 25 
peal from preliminary decree ma suit for isgolu. . 
tion of partnership -832 


Cow-~kill! ng—Right to kill-c cows in EA place 


———$———— 











Criminal Breach of Trust. See P.O., 


i s. 406 


——— Law Amendment Act (1908) 
Partl, 85.3, 12 |, 10 
S: 


—— 8S. l4 (1) 








agar naga nana A aa 


-8 
8, 10 


Pi 
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ENPEROR, 7 A. L. J. 618 


ne 


Criminal Procedure Code (Act V of 
1898), ss. 4, 202, 476—Penal Code (Act 
XDY of 1860), ss." 198, 211—Complaint—Pejury— 
Hearsay evidence — Procedure. 

It is only when a complainant hasbeen examined 
and reasons recorded for not being satisfied as to tho 
truth of the complaint that an enquirycan be made 
under section 202 of the Oriminal Procedure Code, 
1808. 

C a chaprasi sent a telegram to the Collector to 
the following effect —“I was on duty. Kurk Amin, 
Nath Tahsildar, Razak chaprasi and Plague Doctor 
foroibly broke my house door and beat my family 
and inoculated plague tika.” Tho Collector sent the 
telegram toa Magistrate who instead of examining 
the complainant at once on oath ordered an enquiry 
to be made in the case by a Tahsildar. The Tahsildar 
after enquiry reported that the case was a false one. 


The Magistrate then sent for°C and recorded his . 


statement, C admitted having sent the telegram to the 
Collector and said that he had heard that the occur- 
renca was a trae one. The Magistrate oxamined 
several witnesses who also deposed “ha” they had 
heard that the officials concerned had beaten the 
wife of Q: 

Held, that (1) C could not, be said to have made 
any complaint to the Mazistrate. Under the curcum- 
stances no offence under. section 211, Indian Penal 
Code, was committed by C. 

(2) Hearsay evidence given by the witnesses could 
not be made the subject of a prosecution under 
section 193, Indian Penal Code. 

(3) Under tho circumstances tho Magistrate was 
not justified ın taking action under section 476, 
Criminal Procedure Code, 1898. CHAKDI ert 


S: 35—Trial  tncludes 
conviction—Separable offences not distinct offences— 
Penal Code (Act XLV of 1860), s. 71—Assessment of 
punishment, 

There is nething improper in the accused being 
charged with and tried at one trial for the two offences 
under sections I-47 ant 332/149, and the illustrations 








to section 235, Criminal Procedure Code, show that _ 


trial includes conviction. 

An offence nndor sections 332/149 necessarily in- 
cludes the offence of rioting; it differs from it in that 
the violence ugod ia of a specially serious kind, and it 
is impossible to punish for the whole former offence 
without punishing also for the offence of rioting 
which forms a -p&rt of it. 

Since theo Code of 1898 came into force separable 


_ offences, which come within the provisions of section 


71, Indian Penal Codo, cannot be treated as distinct 
offences within the meaning of section 35, ~Criminal 


Procedure Code. Thero is, therefore, no longer, even < 


apparently, an authority for awarding sopurate sen- 
tences, Jtis the intention of the legislature that a 
Oourt in awarding punishment under the provisions 
of section 71, Indian Penal Code, should pass one sen- 
tence för either of the offences ın question and not 
a separate one for each offence. 

Queen- Empress v. Bana Punja, 17 B. 260, followed. 

Where the lower Court has concluded separate 
sentenves for each offence, but the aggregate punish- 
ment awarded does not exceed the punishment pro- 
vided by law for the major offence, itis merely an 
irregularity and does not call for interference by tle 
High Court when no failure of justice has boen 
occasioned. IMPERATOR ġ, Banani, 8 S. L. R. 224 880 


- 
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S. 107 — Cow-kiling — 
Wrongful act that may occasion a breach of the peace 
—Muhammadans, right of, to kill cows im mivate 
place. 

To justify an oder under section ` 107, Criminal 
Procedure Oode, the Magistrate must believe that 
the porson against whom he makes the order is 
about to commit a brench of the peace or to dig- 
turb the public tranquility, or to do some wrong- 
ful act that may probably occasion a breach of 
the peace. | 

Where some membors of Muhammadan Com- 
munity quietly and secretly killed cows in a mosque 
and ina private house so that none of the Hindus 
came to know of it until the matter was some- 
how reported to the Police: Held, that the Muham- 
madans who killed the cows did not do any such 
thing as would justify the Magistrate to bind thom 
over under section 107, Oriminal Procedure Code. 
The Muhammadansg were within their rights in killing 
the cows in the.manner in which they did. 

Shahbaz Khan v, Umrao Puri, 80 A. 181; 5 A. L.J. 
147; A. W. N. (1908) 64, 7 Or. L J. 381, followed. 
MOHAMAD YAKUB v., Ewprror, 7 A. L. J. 649 454 
ss. 107, IIO, 117, 

118, 526-—Tranafer of case fiom one District to 

ancther—Ends of Justice-—High Cow ts power. 

Proceedings, under section 107, Criminal Procedure 
Code, were instituted against the petitioner on the 
information of the District Magistrate who wag more 
or less convinced of the accused’s guilt, and who was 
taking keen personal interest in the matters: 

Heid, that the case was a fit one for transfer 
to another district. In the matter of the petition of 
Amar Singh, 16 A. 9, notfollowed. 

Section 526 of the Code clearly empowers the 
High Court to transfer a case under section 107 
Criminal Procedure Code, once it has „been properly 
instituted, to any-other Criminal Oourf of equal or 
superior jurisdiction (and which otherwise would 
havo no jurisdiction), and the order of the High Court 
will give jurisdiction- to the Court to which the 
cage is transferred to make an onquiry under gec- 
tion 117 and to pass an order under section 118, 
The powers given to the High Court under section - 
526 ore not limited by the provisions of section 107 
or 110 of the Code. Wau Ativ EMPEROR, 7 A. L. 
J. 818 874 
8. IIO 874 
—~ $8. I IOto 118 624 
u ss. IIO, 112, 439 

— Defective proceedings—Chief Court's power to set 

them aside before thew termiunatton—Renision. 

‘ The Chief Courtis competent to revise tho inter. 

looutory order passed bya Magistrate under section 112 

Criminal Procedure Code, if sufficient grounds aro 

made out for the exercise of ita revisional jurisdiction. 

Chand Pershad w Abdul Rahman, 22 C.131; Crown 
v. Nageshappa Pat, 20 B. 548, and Natha Singh v. 
Crown, 6 Ind. Oas. 634, 17 P. W. R. Cr. 1910, followed. 

A notice is bad in Jaw and cannot formethe basis of 
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- & proceeding under section 140, if it 


> (a) omits to give substance of the information 
received as required by section 112 of the 
Code, 
(b) purports to issue under the -Old Code of 
* Criminal Procedure of 1882, 2 


-a 


m” 


rw 
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(c) requires more security than what is entered 
- jn the original order; and, i 
(d) is not personally served upon the person to 
whom it is given. BAHADUR SINGH v. Em- 
PEROR, 18 P. W. R. 1910 Cr. 6 
a —- §§. LIQ, 118—Surety 
— Bad livelihood—Fiiness of surety—Test. 
~ In considering whether a surety ina bad livelihood 
case is to be accepted or not, the first matter to be 
‘enquired into is the ability of the surety to pay the 





sum for which he becomes bound in case of default | 


- of the person who is bound down. 


Ram Perahad v. King-Emperor, 6 O. W. N 593 and 
Adam Sheikh v. Emperor, 85 O. 400; 7 Cr. L. J. 489, 


_ followed. 


` dib and the order was legal. EMPEROR Vv, JAN MOHOMYD, , 


`~ There may aliso be other objections to a man 
becoming a surety although he is pecuniarily fit for 
the position, but these if is not possible to specify, 
and such an objection must be dealt with in each 
case as it arises. 
Jalil y. Emperor, 18 0. W. ‘N. 80,80. L, J. 248; 4 
Ind. Uas. 560; 8 Cr. L.'J. 888, referred to. E 
-Where tho surobr is competent from the pecuniary 
point of view and no other cause of unfitness is 
shown, he ought to be accepted. Jaran Aur v. Hu- 
PEROR, 14 0. W. N. 666; 87 O. 448 68 
— aan S. 112 626 
—— sS. I I Z—Sureties—Olass, 





Ce ry 
jig meaning. 
The District Magistrate, Larkana, rejected sureties, 

who were not of the class of Zamindars holding twenty 

acres of land round Larkana as fixéd by the Sab-Divi- 
sional Magistrate, under section 112; Oriminal Proce- 
dare Code. It was contended that the class thus 
‘insisted on by the Magistrate was not a class within 
the meaning of the section: | ; 
Held, that the plain words of the section did cover 


$8. L-R. 2897 ‘ 

—_— m S. 117 874 
- ss. I I7, 242—Failure 
to follow the procedure laid down in 8, 242—Revi- 


avon. ; 














A Sub-Divisional] Magistrate, proceeding under — 


section. 117 of the Criminal Procedure Oode, should 
state the particulars of the matter against the accused 
and ask the accused if he could ahow cause why he 


` should not be ordered to execute a bond. The Magis- 


\ 


trate should satisfy himself by enquiry of the truth 
of the information before making an. order. The 


procedure laid down in section 242 of the Criminal , 


Procedure Code should be followed. It is not sut- 
cient to ask the accased if he ia willing to exccute 
the bond required, a bond executed on the accused 
_answering such a question in the affirmative is 
irregular and must be seb aside PALANIAPPA ASARY 
In re, 7 M. L. T, 804; (1910) M. W. N. 228 682 


S. 118 874 
———-—— 8. | 118—Fitness - of 








surety 





C e 





sureties. a 
The Magistrate, in rejecting sureties under sgèc- 
tion 122 of the Criminal Procedure Code, has to record 
hia reasons for doing to. From this it follows 
that the reasons must have been carefulfy con- 


INDIAN 


- 8. 1 22—Surety, unfit- 
mess of —Reasons to%be recorded—Notwe to proposed - 


` 22; 87 0. 578 ` an ii 4 


~ 
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sidered and tested which is best done by their 
being brought-to the notice of the persons who 
aro 
opportunity for controverting them. If that is not 
done, the order rejecting the sureties must be set 
aside. Etra Bursu r. EMPEROR, 140. W.N 709 124 

s. 133 - 46 
—— $$. 133, 138, 1389 

—Obstruction to Jfoot-path—Duty of Alagist:ate— 

Claim of right to foot-path—Good faith ~ Reference to 

Gury. : 

It is the duty of the Magistrate ina proceeding in 
respect of an obstruction to a fvot-path under Chapter 
X of the Criminal’ Procedure Code, before referring 
the matter tothe jury to decide himself whether or 
not the claim of right to the land in question is made 
in good faith, and whether the path-way~is a public 























‘one or not, and it 18 only on deciding that there was 


no such claim that any matter can be referred to the 

jury. i 2 

Dulalram vy. Baishnab Charan, 100. W.N. 845; 

4 Çr, L. J. 43, followed, DHARAN MANDAL v. GOSSAIN 
h ` 271 

m 8) 138, 139. 271 

KE gana ngapaa aa aia aa SS 138- -Jury, appoint. 


_ ment of—Five persons named as jurors—Report by 


four, one beng ill— Whether report legal. 


Five persons were appointed jurors in accordance . 


with the provisions of 8. 138. of the Crimitial-'Pro- 
eedure Code, Of these persons only four jurors dealt 
with the case, one of them being illand unable to 
attend. On the report of the four jurors the condi- 
tional order was made absolute: vee 


nêbu „a 


out of a jury of flve people who investigated the case, 

and that in the present case the report was not legal 

and the order should be set aside. PROMOTHA NATH 

Bose v. Basaxta KUMAR Bose ` l 777 

arpaa Chap. XII — Dispute 

ab to possession of immovable property-—Evidence ‘aa 
to title, admissibility of. - 

Ina proceeding under Chapter XII of the Code of 
Criminal Procedure, the Magistrate may, if necessary, 
take and consider evidence, of title to enable him 
to decide the question of actual possession, but such 
ae should be used only to ‘supplement’ evidence 
of user. 7 TS 

Kali Kristo Thakur v. Golam Ali Chowdhry, 7 O. 
46; 80. L. R645, Ran Dayal Mahton v, Kedarnath, 
6 0. I. J. 182; 6 Cr. L. J. 192, referred to. PANAN- 
GANTI PARTHASARATHY v. VENKATASAWMI REDDI; 8 M. 


L. T. 104 0, 
E 177 











— s, 145 


—— 88. 145, 147—Zere. ; 


ditary right to perform duties of pujari, whether 

within 8. 147— Right of use of land. 

A dispute as to an hereditary right to perform 
the duties of pujari of an idol in a temple is not a 
dispute coming within section 147 of the. Criminal 
Procedure Oode, ag there is no right of use of land 
whioh isin dispute, — 

Kader Batchu v. Kader Batcha Rowthan, 29 M. 237; 
4 Cr. L. J. 58 and Muhammad Musaliar v. Kunji‘Chek 
Musaliar, 11 M. 828, dissented from. GUIRAM Guo- 
SHAL v. Lat Bruagy Day, 140, W. N. 611; 12 C Le J. 


refused as sureties and by their having an ` 


“4 


-182 


Vol. VIL ` 


’ 1 
@ ' 
a 


Criminal Procedure Code iia: 


‘force of sub-seotion (2). 


m anan tential 


aaa aga —— 9S. I45—Joint possession 
-Juridiction of Magistrate. 


Where parties have joint rights in a certain fishery,” 


and neither of them can be considered as olaiming 
exclusive possession, and a dispute arises with regard 
to its possession, section 145 is inapplicable. 

Mohan Ial Roy v. Barada Kanta Roy, 11 ©. W.N. 
512,'referred ‘to. 

Obiter dictum'—If what was in dispute was not A 
share in the fishery, bat a share in its profits, it 
might have been dealt with ‘under section 145 by 


BHABANATH CHAKRAVABTI V. 
Peary SABRMA, IEG L. J. 412 


interested in Uria k land—-Should be allowed to 
show non-existence of dispute. 

In a proceeding under section 145 of the Oriminal 
Procednre Code, a person who is. interested in the 
land in dispate as a tenant of a part of the diaputed 
property should be allowed to show that there is no 
dispute under paragraph 6 of the section. HARAN 
MANDAL, In re, 11 O. L.-J. 414, 37 C. 285; 14 C. W. N 





708 545: 


taa ss. 145, 439—O0mis- 
‘sion to follow procedure laid down therein —Revision. 
, An order purporting to be one under section 145, 
Criminal Procedure Code, 1898, passed without follow- 
ing the procedare laid down therein and tacked on to 
an order dismissing a complaint under section 297, 
Indian Penal Code, is illegal and without, jurisdiction 
and is, therefore, liable to be set aside on revision. 
Abdullah Khan v. Ganda,? P. R. 1907, Cr.; 24 P. 
W.R, 1907, Or; 6 Or. L. J. 118, followed. HAIDAR ALI 
SHAH v. EAPEROR, 24 P. W. R 1910, OR. 955 


~— 8. 146 ~—Appointment of 
177 





receiver 


—— 8, 146, Attachment 
under 806 


8. 146—Bengal Survey ` 


Act (V B. Q. of 18751, 2. 41—Competent Court— 
Order of: survey authorines tantamount to decree of 
Civil Court. 

Some land was attached by a Magistrate ander 
section 146 of the Oriminal. Procedure Code. Bub- 
sequently the petitioner obtained an order in bia 
favour from the survey, authorities under section 41 
of the Bengal Survey Act. He then applied to have 
the attachment released in his favour: 

Held, that he is entitled to have the land released 
because -the order of the survey authorities under 
the Survey Act, is s determination by a competent 
Court of the rights of the person entitled to the 
jand, and the order has the force ofan order of any 
Civil Court. AMBLER v. SHAH Bout AHMAD, 110. L. 
J. 417, 87 0: 881 54. 
mmm aaa 147 


S. 182 
aaa SBS y 161, 162—Police 


| investigation—Statement made by witness to police 


officer in investigation-—“Reduced to writing” —-Police 
diary —Whether admissible in evidence—“TWriting” 
and “statement,” distinction between—Interpretation 
of statutes, rules of—Kvidence Act (I of 1872), s8. 91, 

157—Statement made by a witness—Proof for the 
purpose of corroboration, e 

Per Know, J.—The general provisions of the Indian 


Evidence Act contained in section 157 are controlled ` 


by the special ‘provisions of section 162, Criminal 


GENERAL INDEX., 


- 281; 18 O. W. N. 197; GAM. L. T. 97; 9 C. L. J. 


AN 
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Procedure Code, 1898. The danoi of a police 
officer, having reference to’ his diary, as to the 
statement of a certain witness made during his 
investigation cannot be admitted in evidence under 
section 157 to oorroborate the testimony of that 
witness. 

Fanindranath Chatterjee’ v. King-Emperor, 36 O. 
281; 13 C. W: N. 197; 5 M. L. T. 97; 90. L. J. 190; 9 
Cr. L. J. 452; 1 Ind. Oas. 970, not followed. 

A literal construction .of the words used in an 


` Act has in general prima facie preference but in order 


to arrive at the real meaning of those words, ib is 
equally necessary to get the exact aim, scope and 
object of the law, to consider what was the law before 
the Act was passed, what wastho mischief or defect 
for which the law did not provide, and what was the 
remedy provided and the reason for that remedy h 
Per Karamat Husain, J.—Section 162 of the Code _ 
of Criminal Procedure, 1898, prohibits only the use aa 
evidence of the writing which records the statements 
of the witness made to the investigating police officer; 
that sectioi so far as the oral statements of the. 
witness are concerned is notin conflict with sectiou | 
157 of the Evidence Act and those oral statements 
made to the police oficer may be proved by calling 
him asa witness in order to corroborate the testi-- 
mony of the witnesses. 
Fanindranath Chatterjee v. King- coe 36 0. 


199; 9 
Or. L. J. 452; 1 Ind Cas. 970, followed. 

Imperatrie v. Jiyabhas Govind, 22 B. 596, Queen- 
Empress v. Bhairab Chander Chuckerbutty, 20. W.N. i 
702, distinguished, ` 

Per Karamat Husain, J.— 

The term ‘statement’ is of more general import than 
the.term ‘writing’. The former in the absence of 
anything to the contrary may include oral and. written 
statements both but the lattercan by no possible 
stretch of ita meaning include an oral statement. If 
the legislature chooses to replace a term of a more 
general import by a termofa less general import, 
Courts; by the canons ‘of interpretation, are bound 
to give effect tothe change. When the language of 
a statute is not only plain but, admits of but one 
meaning, the task of interpretation can hardly be said 
to arise. When once the intention of legislature is 
plain, ijisnot the province of a Oourt to scan iis 
wisdom or its polioy. Its duty ig not to make the 
law reasonable but io expound it as it stands accord- 
ing to the real sense of the words. 

Section 91 of the Evidence Act has no application 


‘to an oral statement made to an investigating police 


officer for itis nota matter which is required by law 
to be reduced to the form of a dotument 

Reg. v. Uttamchand Kapoor Ohand,11B. H C. R, 
120, Empress v. Kalicharan and Chunari, 8 o 154, 
followed. 

An entry in the diary of a police officer, sangi 
speaking, is not the statement, either oral! oe written, 
of the witness for any logal prrpoge. Reatau 9, Eo. 


PHROR, 7 A. L. J. 468- 
_— 162. See s 161 


I 
—_—— ——— 88. 180, 188—Ducoity 
committed in British India-—Stolen property found 


ın Nativd State—Native Indian British Subject—% rial 
in a British Court — i i of PEPI Agent, 
5 NGGEN for, - 





. 6. 
` (supra) . 


- 
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. Where a daooity was committed in British territory 
anda Native Indian British Subject was found in 
possession of stojen property, alleged to have been 
stolen at the dacoity,ina Native State and a charge 
ander section 412 of the Indian Penal Code was 
; preferred against him: Held, that, though under 
aection 180 of the Code of Criminal Procedure, the 
offence could be tried at the place where the property 
was retained or where the theft or dacoity took place, 
. yet under section 188 of the Code, a certificate of 
the Political Agent was necessary if the charge was 
_ to be tried in British India. A commitment without 

such certificate should be quashed. Sussions JUDGE, 

TANJORE v. SUNDARA BINGA, (1910) M. W. N. 143; 8 N, 
L. T, 64 308 
aa aaa 3 63 a 182,53 I —Jurisdic- 

“tion—-Fornm-~Place of offence uncertain—-Place where 

consequence would: ensue—Irregularsty in matter of 

foram —Interference by High Oourt-—-Penal Code (Act 

XEV of 1860), s. 408—Oriminal breach of trust— 

Dishonest intention. 

. The applicant was employed as an agent by a firm 
in Mirzapur. Goods were entrusted: to him for sale in 
various districts in Lower Bengal, and, from time to 
time as he sold goods, he remitted money to his 
employer at Mirzapur. Finally when called npon to 
furnish accounts, he offered Re. 500 as a deposit. 
but did not submit any accounts. He embezzled the 
money at various places in Lower Bengal: Held, that 
the Mirzapur Court had jurisdiction to try the case 
and that section 182 of the Oriminal Procedure Code 
qid apply. . 

Qusen-Empreas v. O’Brien, 19 A. 111, followed. 

. Hven if there was any. irregularity in matter of 
the place where the case ought to have been tried, 
section 681 of the Code of Oriminal Procedure, would 
bar the interference by the High Court in ‘the matter 

“on revision: 
_ Held, further, thatthe matter Was nee of a Civil 
< patureas the applicant’s behaviour clearly disclosed 

a dishonest intention.. MAHADHO v. WAUPRROR, 7 A. L. 
J. 819 ` 563 


S. 188—Dacoity com- . 


_ mitted in British India—Property found in Native 
State—Oortificate of Political Agent necessary 


~ 8S. I90 (c), 555— 
Oognizance of ofence—Magistrate also manager of 
- encumbered estaie—Oognizance as Magistrate on report 

as manager—Attachment of subject-matter of alleged 





offence. : 

A Magistrate, who was also the manager of an 
encumbered estate, received a report from an officer 
of the Court of Wards and ordered the prosecution of 
the petitioner for wrongfully cutting certain trees in 
a forest and also ordered the trees to be attached: 
~ ‘Held, that he had no authority to attach the trees, 

By Stephen, J.—That the Magistrate had no 
authority to direct the prosecution, because having 
„received the inforgation as the manager ho could 
not act upon it as a Magistrate. 

Thakur Pershad v, ‘Emperor, 10° 0. W.. N. TT; 
8 Or. L. J. 473, followed. 

By Car ndup, J. 
take, cognizance of the alleged crime ang that the 
ruling in Thakur Pershad v. Emperor, 10 O. W. N. 775; 
8 Or. L. J, 473, goos beyond the pie of the 
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.—That the Magistrate had power to 


[1910, 


Criminal Procedure Code. LAKHAI NARAYAN GHOSH 

v' Empzror, 14 0. WoN. 589, 11 0. L. J. 415; 87 ps za bd 

oe a Nk Ss. 195, 476 ~ Order 
under 8. 478 anfructuoua—Order under s. 195 not 

tllegal—Application under 8, 195 presented by minor 

should be presented through neat friend. 

` After action has been taken- under section 476 








-. Óf the Criminal Procedure Code, and an order has 
been made, which proves infructuous because not 
` mado in accordance with that section or ~ because 


it is defective in form, there is no reason why 
an application properly made under section 195 should 
not be entertained. The position would be different 
if the order under section 476 was Bet aside on the 
merits, ; 

An application -presented ander section 105 of 


‘the Criminal Procedare Code to a Civil Court, for 


sanction to prosecute a person, by a person who 
is an infant, onght to be presented on his behalf 
by a properly appointed next friend. The Court 


"will not entertain an application which is not so — 


presented. NAK. 

The objection goes to the root of the matter and 
may be taken successfully in the appellate or the Re- 
visional Oourt 

Kamalokshi v, Ramasami Chetts, 19 M. 127 aii Doorga 
Mohun Dass v. Tahir Ally, 22 0. 270, referred to. 
RAJENDRA Nata Das v. . MUTA Rami Dasi 367 


et wn nes Jy J OE — Penal Code (Act 
XLV of 1860), s. 182—False information, charge for 
laying——Determination of case of accused—Informa-— 
tion to police—Sanction by Police Inspector. 
A person who lays an information before the , 
police i is entitled to have his case determined by the 


- Court before he is called upon to answer the charge 


of laying a false information. 
Queen-Empress v. Sham Lall, Y4 -C. 707 (F.B.), 


followed. - 


Obiter dictum.—A Magistrate should not take 
cognizance of such a case, without the complaint of 
the public servant to whom the false information 
was given, simply on the sanction of the Inspector | 
of Police, Issa v. Kurrgor, 140. W.N.765 415 


m §. 195—Banction fo pro- 
secute witness——-Oontradsctory statements before Cone 
mithiing Magish ate and at trial. : 

It would be a dangerous’ doctrine to~hold that in 
every case where a comparison of the deposition of a 
witness before the Committing Magistrate with his 
evidence given at the. trial, discloses contradiotory 
statements, sanction to prosecute him for perjury 
should be granted. Ib isnecessary forthe ‘Court to . 
consider how it has come about that there were those . 
contradictions, and how it is that the witness has 
resiled at the trial from the statements he made before 
‘the Magistrate. 

Where there were indications to ee that the 
witness told a false story before the Magistrate because 
he was-tutored by the Police and gave a true story 
at the trial, sanction should not be given. Earprror 
v. BAILHNDRA KUMAR Das, 14 0. W. N. 767 476 
8. I Offence, mean- 

















tng of. 
In section 195, (1) (e) of the Oriminal NG NA 
Oode the word ‘offence’, occurring as the third word in 
the clanse, is designedly nged i in a somewhat abstract 


te 
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manner, It isthe ‘offence’ itself, not any particular 
offender's offence which the section aims at; and- 
that is in accordance with section 40 of the Indian 
Penal Code,where ‘offence’ is defined as the thing made 
punishable by the Code. The clause deals with the case 
where there is a substantive offence committed by a 
party to asuif If that condition is reahzed, then 
the clause enacts that no Oonrt can take cognizance 
of such offence. Narayan DHONDDRY Rissup, In re, 


12 Bow. L. B. 388 
—— — 8. 202 390 


——— 88. 235, 239—Penal 
(ode (Act XLV of 1860), 8 147—Madras Forest Act 
(V of 1882), s. 21 (a)—-Permitting cattle to trespass 

- 11 reserved forest—Reoting and rescuing cattle after 
thcy were impounded—Acis forming part of same 
transaction—Offences tried at same trial—AMisjoinder 
of charges j 
Acoused Nos 1 to13 were charged with permitting 

cattle to graze in sreserved forest. They and acoused 

Nos. 1 to 16 were also charged with and tried at 

the same trial for rioting and having resened the 

cattle after they were impounded. 

Held, that the acts with which the accused were 
charged were not so connectad together as to form 
the” game transaction, that different offences 
were not committed in the same transaction and that 
the trial was bad for misjoinder of parties and of 
oharges. 

Ohekutty v. Emperor, 26 M. 454, Gobind Koeri v. 
Emperor, 29 ©. 385, Emperor v. Datto Hanumant 
Shahapurher, 30 B. 49; 7 Bom. L R 683; 2Cr.L J. 
578, referred to. Mussanappav EMPEROR 7 M.L T. 
367 


. 242 
mama aana §. 236 352 


———— — 88. 236, 237—Penal 
Code (Act XLV of 1860), sa 182, 211— Distinction 
between the too offences—Acguittal under section 182 
does not bar trial under section 211 
An offence under section 182 of the Penal Code is 

essentially distimot from an offence under section 211. 
Emperor v. Sarada Prosad Chatterjee, 82 O. 180; 

2Cr L. J. 17], Emperor v Ramchandra Yeshuant 

Adurhar, 81 B. 204, 9 Bom L R. 33; 50r L'J. 105, 

followed. 

A person cannot be Charged i in the alternative with 
having committed an offence under section 182 or one 
under section 21] of the Penal Code. 

An acquittal on the charge under section 182 is no 
bar to a snbsequent trial of the same accused for an 
offence under section 211. THAKAR BINGH v. OHATTAR 
Pat, 20 P. B. 1910 Cr; 30 P W. R. 1910 On, oan 

















S. 237 
—— Sa 239 352 
eman mama aan §, A3 Rioting and 
rescuing cattle ; 242 
aman ———— S, 242 682 
$s. 245, 253, 437 — 


Summons Case tried ag Warrant Cuse—Discharge of 

accused, effect of—Acquittal. 

Tf a Magistrate trying a summons case, whatever 
procedure -he adopts, finds no case made ont against 
the acctised, and lets him go unconditionally, he 

acquits him, though he styles his order an order 
of discharge and tacks on to it the number of 
‘some gection of the Code which deals with dis- 


km 
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charges. The acoused is, none the ae. in law ac- 
quitted, for the Code contemplates no other order 
in Summons cases Under such circumstances, the 
Sessions Judge has no power to take action under sec- 
tion 437, Criminal Procedure Code, on the Magis- 
trates order. BE8SIONsS JUDGE or TINNEVELLY «t. 
VENCATARAMA Aryan, BM L. T. 78 


+ ——— 8. 250—Incompetencyof _ 
Magistrate exercising powes under 3. 30, Oriminal 
Procedure Code, to award compensation. 
- A Magistrate exercising powers under section 
30, Oriminal Procedure Code, 1898, in a case- 
triable by the Oourt of Session. is incompetent to 
award compensahon under section 250 of the said 
Code. 
“ Crown v. Hamir Chand, 14P R. 1902 Cr., 
Ramzan v. Ragan, 21 P. W. R Op. 1910 
——— §. 253-— Summons Case 
385 





followed. 





eee 


tried as Warrant Oase 
—  —— Sa 297 — Direction to jury 

— Failure to explain the law to the jury—Omusaton to 

eaplain the definition of robbery 

When in a Sessions trial, the accused are charged 
with robbery, the omissions on the part of the Judge ` 
to explain to the Jury the meaning of the term 
robbery, vitiates the trial and a re-trial should be 
ordered in the case 

Under section 297, Criminal Procedure Oode, the 
Judge must explain to the Jury the law by which they 
are to be guided. i 

Alari Velyan v. Emperor, 80 M. 44 5 M. L. T. 399; 5 
Or. L. J. 1 8, followed SURATI, In re 14 


en ee pananing J4G — =sCompannsitt oy 


offence before police - 

——— 8. 403 —Acqnittal on a 
charge under section 182, Penal Code, does not bar 
atrial for defamation ` - 352 

= Ss. 437 i 12 


8. 437—Sommons Case 
385 

















tried as Warrant Oars 
S. 439. See Revision 
(CRIMINAL). 

——-— m §. 439 624 
- S. 439—Defective pro- 
ceedings can be get aside before termination 626 
——— §. 439—Revision 
against order under s. 146 
s. 476 390 
—— 88S. 476, I94— Order 
under section 476 ınfructuous—Order under sec- 

tion 195 not illegal 367 
aaaea aan Ga AGIO t, mean. 

ing of-—Judicial proceeding — Whether execution pro- 

ceeding is judicial proceeding. : 

“ There is nothing in section 478 of the Criminal 

Procedure Code to warrant withholding from. the 
word “Court” its natural meaning with the sonse of 
continuity. This implies notwithstandmg any change 
of officers. 

An execution procoeding 18 & judicial proceed- 
ing within the meaning of section“’476 of the Criminal 
Procedure Code. SHAIKE Banapur v. SHAIKH ERA- 
DATULLAH, 14 0. W. N 799; 12 C. L J. 45 I 

m Ba 488—“Child”, means 


ing of. . 
The word child, in section 483 of Act V of4808, 
simply means son or daughter, and reference to age 
































——— 
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ig purposely omitted therein. Therefore, any son or 
daughter is entitled to claim maintenance, whatever 
his or her age may be, so lonz as he or she is unable 
io maintain himself or herself, BHAGAT BING v. Em- 
PBROR, 28 P. W. R. 1910 Cr. 

————~ S, 49 1—Habeas corpus 


754 
—~—— 88. 497, 498—Bal— 
> Power of High Qourt—Oriminal Law Amendment 

Act (KIY of 1908), ss. 12, 14 (1). 

No restriction has been placed on the power of 
the High Court to grant bail under section 498 of 
the Oriminal Procedure Code, by the Criminal Law 
Amendment Act, and it is, therefore,-open to the 
High Court to exercise that power in the case of a 
person acoused of an offence, to the proceedings in 
respect of which, Part I of the Criminal Law Amend- 
ment Act has been applied. 

' Where it appeared that there was cauge for further 
enquiry into the case against an accused person, the 
High Court refused to grant bail. SURINDBA MOHAN 
v. Emperor, 140. W. N. 512; 87 O. 412 8 
mama a Sr FIB — Batl— Power of 

Sessions Court-—Crimmal Law Amendment Act (XIV 
_ of 1908), Part I, s8. 8-12, 14 (1)—High Court, power 

of. 

The Sessions Judge has no jurisdiction to grant 
bail to a person accused of an offence, to the 
proceedings in respect of which, Part I of the 
Criminal Law Amendment Act, 1908, has been applied 
by the Local Government. In such a case the High 
Oourt only can grant bail, EMPEROR v. LALIT KUMAR, 


_ —Onustody of minor 








14 0. W. N. 516: 87 O. 489 
mmm maa amma ana i S AIB Power Of High 
Court to grant bail 8 
maan — §. 526 874 
+ Tara aan —-_--- 8, 53 1 —-Irrégularity in 
` matter of foram 563 
S. 556 276 




















= S. 562, application of— 








~ Penal Code (Act XLV of 1869), s 457—Revision. 


Section 562 of Criminal Procedure Code, 1898, 
cannot properly be used in cases falling under seotion 
457, Indian Penal Code, but where it has been wrongly 
applied by a Magistrate, it is open to the High 
Court on reyision side to interfere or not,as it thinks 
fited upon a consideration of all the circumstances. 
ABDUL v. HaPEROR, 19 P. W. B. 1910 On. 639 
COST a nadak are not limited to parties 


Cuipable Homicide. Ses P. C., s. 299. 

Custom—Adoption—Brothe’s daughter’ 8 80% 
—Reversioner’s consent necessary--Burden of proof 
-Hindu agriculturist Jats of Hoshiarpur Tahsil, 
Among Hinda Jat agriculturists of the Hoshiarpur 


- Tahsil of the Hoshiarpur District, the adoption of a 


brother’s daughter’s son is not valid without the 
consent of the adoptor’sa reversioners, 

Among agrioulturists the burden of establishing 
the unfettered power to adopt a person, who is not 
on agnate, is on th® party who sets up the power to 
adopt the individual in question. 

The proof of power to adopt a daughter’s son does 
not shift the burden of establishing the power to 
adopt the son of abrother’s daughter. ` 

Rela v. Budha, 60 P. R. 1893 (F. B.)* followed. 
Aart v. MOHAN SINGH a P. L. R. 1910; 69 P. W. R. 
1910 ' T29 
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' Custom- contd, 
Adoption—Jain Agarwallah—Married e 


person, whether may be taken in adoption—Ques- 
tion of fact-~~ Hindu Law 72 
——— Allenation—Dower — Unreasonable 

amount of dower or expenses on marriage of sontess 

proprietor— Deed of dower (Kabin-nama) creating a 

charge of Rupees one hundred or more.on tmmovable 

pro requires regtatration—Registration Act (IIT 

of 1877), 8. 17. 

A Kabm-nama or deed of dower hypothecating 
immovable property of the value of Rs. 100 ormore 
for the satisfaction of the dower claim, is compulsorily 
registrable under section 17 of Act IIL. of 1877. 

In setting a dower on a wife as well as in 
incurring marriage expenses, a sonless proprietor is 
bound to keep within reasonable limits and to spend 
in accordance with his rank and social position. Any- 
thing in exceas should be disallowed as not being for 
necessity and not constituting a charge on the an- 
cestral land which might go to the reversionera 
Muran v. Gautam Faria, 71 P. W. R.1910 931 


(ft among Kahuts of Manza 
Thsrpal, Tehsil Chahwal m Jhelum District—Married 
daughter whose husband is khanadamad. 

By custom among Kahuts of Mauza Thirpal, Fi chsil 
Chakwal in the Jhelum Dustriot, a father ig allowed to 
gift, against the Will of his collaterals, his ancestial 
land to his married daughter who has never left his 
house and whose husband 18 khanadamad. 

Wal: Dad v. Ala Dad, 72 P. R. 1900, followed. 
MUHAMMAD HUSSAIN v. MUHAMMAD, 48 P. W. R. 1810; 
31 P. R. 1910 653 
nme eenaa an (FIFE to daughter's sons — 

Morals Stals of Kabirwala tahail, District Multan. 

Among Mirali Sıla of tahest? Kabirwala, District 
Multan, a sonless male proprietor is empowered to 
gift his ancestral land to the sons of his daughter, 
whose husband was a khanadamad and a near 
collateral. SHAHAMAD v. NAURANG, 58 P. R. 1910, 

















$n aana anaa RiGht of a male proprietor 
to alienate ancestral lands—Sahu Jats of Mauza 

Dudah Sahu, Disirict Montgomery. 

The rule that ancestral land is inalienable in the 
presence of agnates except for necesmty does not apply 
in villages where the common syillage bond has been 
broken by the introduction into the propnetary body 
of persons of different independent tmbes, whose 
lands all intermix, and where many uncontested alien- 
ations have taken place in the presence of agnatic 
relatives of the alienee, and the Wajib-ul-ara, while 
prohibiting alenations by females, merely presoribes 
a rule of pre-emption in respect of ahenations by: 
males. 

The customary right to object to alienations does 
notexist among Sahu Jats of mouza Dudah Sahn, 
District Montgomery. FAZIL v. BADAN, 61 P. R. 1910 

936 
a aman Sale by limited owner—No 
necessity for 1/6th of consideratron—Oollusine swt by 

son—Sale not set aside-~Vendee not to see to a 

tion of money. 

A sale should not be converted into a mortgage 
merely because one-sixth of the consideration was not 
for necessity or was wholly fictitious. — , 

Wadhana Maly Wadhaua, 8 P. R. 1908; 83 P. W 
RB, 1908, 144 P. L. R. 1906, followed. - 


-+ 


e Vol. Vil 


6 


4 


€ . 
+ 


Custom —contd. : i 


A vendeo is not bound to see to the application of 
thé money to its ostensible purpose. At! GAUSAR v. 
MAHANDA, GEP. W. R. 1910 984 


——_—Alienation—Sueccession—Sale by widow 
—Barbers of Shahabad now in Karnal, formerly in 
Ambala District—Reversioners can obsect—Neceosity 
a question of fact—Non-interference with finding of 
‘fact-in revision under 3. 70 (b) of the Punjab Courts 
Act XVIII of 1884. 
In mattors of KN and succession . (nais), 


'barbers of Shahabad, in the Karnal District, who 


sometimes own laud but are not mainly dependent 


on agriculture for their support, are not governed - 


by Aluhammadan Law but by ordinary agricultural 


‘ custom; consequently in the absence of legal necessity, 


a widow is incompetent to ‘alienate her husband’s 
immovable property Without the consent of his 
reversioners. , 

The queation of macani? ig a pure matter of fact 
and, the lower appellate Oourt’s findigg thereon 


‘cannot be interfered within revision. KARN BaXxasn, 


v. NABI BAKHsH, 67 P. W. R. 1910 


nn ot ee Tring fer of right of residence 

_ on the site by tenant-—Lindlord and tenant—Huidence 
of custom. - 

. In order to prove the existence of a custom entitl- 

ing a tenant to transfer his right of residence on 9 

site, several deeds of transfer were produced with- 


„out showing the circamstances under which those 


transfers were mado: Held, that the evidence was 
totally insufficient to establish the oustom set up 
. Ram 


MUHAMMAD VILAYAT ALI KHAN v. MORANAD Lrvaga 
Att KHAN ~ 


Essential attributes — 
Evidence—Succossion to the 
of a mahant : or ou 
Pre-~emption.. See PRE-EMPTION, 
Re-marriage of Widows valid 116 
Special oratom—Hvidonoo— Wagh- g 


gada; 
709 























——Successlon—Daughters son iu 
order to succeed to shebaitship must prove special 
custom Evidence Burden of proof Fi 

—— Immoral practices — Sac- 
cession to property left by a prostitute 210 

erent Ado son and his son 

—Right to succeed in natural family— Agricultural 

- tribes of Gurdaspur District. 

Among the agricultural tribes ‘of the Gurdaspur 











_ District, an adopted son dosa not lose the right ‘of 


succeeding in his natural family. The rule equally 
applies in the case of a son of the adopted son. 

The ordinary appointment of an heir among 
agricultarists has not the effect of completely trans- 
ferring the appointee from his natural family to 
that of his adoptive father. ` 

Ohajju v. Dalipa, 51 P. B, 1908, 124 P. L. R, 1908, 


- Rukan Din v. Musammat Mariam, 6 P. R. 1898, Dewa 


Singh v. Nihal Singh, 9 P. R. 1880, relied upon. 

The rule may be modified in the Eastern Punjab, 
where the appointment of anheir approaches more 
nearly to the adoption of the Hindu Law. JHANDA 
Bina v. KESAR SINGH; 87 P. B. 1910; 862 P. W: BJT 


GENERAL INDEX. ` 


Bilas v Lal Bahadur, 30 A 811; A. W.N. 
(1908) 112; 5 A. L. J. 456, 4 M. L. T. 169, eras 


_ the plaint and consegnently 
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Custom—vontd, 


—_—_-Succession—iuhammedan * “Lato—Qu- . 
ratwhis of Ferozepur City —Widow of a pre-deceased son 
-not entitled to inherit—Occupancy holdsng—Punjab ` 
Tenancy Act (XVI of 1887), 8. 59. >. 
-~ In matters of inheritance, Quraishis of Ferozepur 
Oity are governed by Muhammadan law and there is 
no special custom among them under which the widow 
of a pre-deceased son is entitled to succeed. to the . 
landed property, whether ancestral or gelf- aoquired, 
left by her deceased husband’s father, in the presence 
of a collateral related to him. ` 
Succession to an occupanoy'holding is governed by 
section 59 of the Panjab Tenancy Act and not by ous- 
tom applicable to the parties or by-theit personal law/ 
AISHA BIBI v. AZIZ-UD-DIN, 74 P. W. R. 1910; 50 P. R. 
1910 94 








— —Occupancy tenant—Hffect of 
an entryi wn Wajib-ul-arz allowing a Bhai or Karabati - 
to succeed to the holding—Onus to prove occupation 
by the common ancestor—Punjab Tenancy Act (XVI 
of 1887), 8. 59 (c). 

An entry in a Wajib-ul-ars, providing that i in case of ` 
an occupancy tenant dying sonless, his holding should 
go to his Bhai or Karabati, does not deprive the land-- 
lord of his right to recover the land whether the 
entry be regarded as an agreement or a statement 
of onstom. Inthe former caseit cannot reasonably 
be supposed that thelandlord agreed to give the land 
to the person not entitled to aucceed_to it under the 
Tenancy Law, and in the latter case the oustom can- 
not be used to override or extend the scopa of section 


69 (e) of Act XVI of 1887. 


In order to succeed to the occupancy holding, the 
claimant should prove that his common ancestor. 
once occupied the land. Avtan DITTA t. AcHHRU MAL 
60 P. W. R. 1910; 38 P. R. 1910 7717 


mana ——Sadh Sanyasi-—Son—Chela 

—~Sanyasi becoming a Grihasti—Presuniption of ac- 

quisitions— Pleading -—Practice —Maintenance. 

In the absence of conclusive proof of a custom to 
the contrary, among Badh Sanyaais, when, the mahant 
of an endowed institution becomes a Grihast: or in 
other words abandons the celibate life, marries and 
has family, his sons born in wedlock have ipso facto 
no right of succession to the institution even if they 
are ready to take up the duties of the mahantship, 
and the succession goes to a spiritual son or chela 
either nominated by tha mahani himself or elected to 
that office by the brotherhood. ~ 

Dasaundhi Ram vy. Khatan Das, 113 "P. R. 1903; 
distinguished. | 

Inthe'sbsencs of any definite evidence ` to the 
contrary, the proper presumption ig that the property 
acquired by a mahant was acquired by means of 
accumulations of the institution and, therefore, 








belongs to the institution., 


Tn acase of inheritance, the question of maintenance 
cannot be raised-for the frst time in appeal if the 
plaintiff hàs failed to claim itin the alternative in 
it hag not been pub in 


issue. BANT BHARTI v. RAM Baw, 11 P. W.R 1910 


643 
—— = Widow, barren— Right to de- ` 
finite share in presence of sons by another wije— ` 
Mughals ‘of Rawalpindi Tabsil—Maintenance. 
Among Mughals of the Rawalpindi Zahsil,*in the 
presence of a son by another wife, a barren widow ig 


t 
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Custom—conda. Ho 


entitled to a share of her deceased husband’s property 
by way of maintenance for life, 

49 P. R. 1910; 87 P. W. R. 1910 ~ 
Usage—Local custom—Customary law 
-Nature of usage—Proof of oer anakane of 





proof required , 29 
Dacolty. See P.C., s. 400. 
Damage, assessment E Agaravation-Dofami; 
tion 


Damages, suit for—Cause of action arises when 
damages are sustained 26 





— Agreement to sell corn at a future date 
——Seller’s failure to make delivery—Rate varyin 
during the course of the day 485 
Wrongful attachment— Property stolen 
during attachment—Liability of the decree-holder-— 
Cause of action 78 





‘Debt—Joint loan contracted by father and son— 


Promissory-note given in the namo of the son only 
—Oreditor unable to sue on the promigsory-note on 
account of the minority of the son — Suit.to recover 
money independently of the promissory-note—S8uit 

on original consideration I2 
Debtor, duty of, to seek out bis creditor III 
Debutter Property. See HINpU Law. 


meceion of case on the issucs—Plaintiff’s oe 


med - 

Declaratory suit. See Speciric RELIEF Act, 

8. 42, 2 
; Declaration sought to make 
a person liable as a judgment-debtor though he was 
not a party to the decree—Suit not ili 4 
nen ne m — Tnjunction— Well—Gift of 
_ one-half of the well—Mortgage—Discharge—In- 
` terest of owner of equity of redemption © 764 





i e aga aa Dekan atory decree—Earecu- 


tion ` 
R obtained a decree declaring that ho was entitled 
to the keys of a temple. and died. N.B his 


‘representative applied for execution af the decree. 


The District Judge dismissed the application holding 
that the decree was merely declaratory: 

Held, that the docree was capablo of execution and 
the applicant was entitled to recover possession of the 
keys. RAMASAMI IYENGAR v. ÑRIRANGA Cuariar, 7 M. 
L. T. 307 
Decree, construction of. See CONSTRUCTION OF 
| DECREE. 

——-___— Bale A PENI, a uction, rile of —Oourt’s 
duty—Presumption. : 

The Court is bound to interpret a decree and a 
sale certificate according to the language to be found 
in‘those documents. It is not justified in .ignoring 
the. terms of the deoree and assuming the parties 
have made a mistake. Where there is no_ ambiguity 
in the-terms of a decree, the Court is bound to inter- 
pret it according to the plain meaning which its 
language would bear. Sita Rax v. Rau Sagor 75 

inst sons for debt due by father—Personal 
decree— Finding tlt sons not possessed of suffi. 

cient agsets of the father 397 
Exclusive title not cstablished— Joint posses- 

- 530 


Instalments—Discretion 2 552 
~ — S Mortgage suit—Preliminary decree fnade by 
„appellate Comt—Applicatiou for order absolate to 

ke made where 323 


AMIR v. SHARF NUR, - 
929 


INDIAN CASES. 


* judgment or an appeal. 


Pu 


. Decree—concid. $ 


—A firmance on a ence ubseguent, NT 
by first Oourt—Jurisdiction. 

A. Oourt has no jurisdiction to amend its.own decreo 
after it has been affirmed on appeal; and if it so 
amends, the order of amendment ought not to be 
allowed to stand. Bris NARAIN v TEJBAL BIKRAM, 14 
C. W. N. €67; 7 A. L. J. 607; 11 C. L. J. 560; 12 Box, 
L. B. 444; 8 M. L. T. 57; 20 M. L. J. 587; 32 A. 295; 
(1910) M W. N, 892 669 

, absolute—Foreclosure decree—Amendment of 

_application for order absolute— Granting application 
“ex parte—Irregular. 

An amendment of an applicationfor an order ab- 


solute for foreclosure ought not to be granted ew parte - 


without notice to the judgment-debtor. 

Bibi Tasliman v. Harihar Mahto, 82 O. 258 (F. B.); 
Sudevi Devs v. Sovaram Agarwalla, 100. W. N. 306; 
Abdul Sattar. v, Satya Bhushan Das, 35 C.-7 67, 
relied on. 

If it is granted without such notice, the party 
affected is entitled to have the order discharged in 
an, appropriate proceeding, namely, by an applica- 
tion under section 108, Civil Precedure Code, 1882, 
to set aside the order, or an application for review of 

ABHOY UHURN Gain v. Napa’ 
Kusas Durr r 
Party—Pereon not hable for amount of decree 
to tchich he was no party Declaratory sutt— Declara- 
tion sought to make a person liable as a judgment- 
debtor though he was‘not a party to the decree—Suit 
not marntainable. 

A person cannot be made liable for the amount 
of a decree to which he was nota party at all. 

Therefore, a suit for a declaration that the oxo- 
cution of a decree may be taken out against de- 
fendant No.1 who is the real judgment-debtor in 
that decree by substituting his name in the placo 
of defendant “No. 2 who is but a nominal judg- 
ment-debtor therein, on establishmentof the fact that 
it is the defendant No.1 who is wholly respon- 
sible for the amount due under that decree, is not 
maintainable, 
W.N.774 . ' ` 

Revieww— Appeal after a review ts granted. 

Where a decree passed on the 3lst January was 
ordered to be reviewed on the 9th April: ; 

Held, that there was no deoree from which an appeal 
could be preferred till the order granting review was 


set aside. BRAMASWAMI IYENGAR v. JANAKI ÅMMAL, 7 

M. L. T. 387 7 

Deed, construction of. See COONSTŘUOTION oF -7 
DOCUMENT. ‘ 


Defamation—Newspaper libel—Imputing offence 
— Haw comment—Prirtlege— Fair and accurate report 
of proceedings in Parliament—Republication of libel 
may not be privileged even if firat publication pri- 
uileged—Oourse of proceeding of. Parliament—Ett- 
dence Act (I of 1872), ss. 57 (4), 78 (2)— Matter of 

- history— Damage, pa, of—Aggraration—~ 
“Hansard” «hether appropriate book of reference. 

A statement to the effect that the plaintiff has 
been guilty of tampering with the loyalty of the 
Punjab sepoys amounts to an allegation that he has 
attempted to seduce the eoldiers from their duty and 
to excite feelings of disaffection to the Government 
aud, therefore, it amounts to an imputation that ho 
has been guilty of offences ander eecticns 124A and 


Japu Natu v. Prex Moxir Dasi, 14 C.. 
-~ 4li4: 


t1910 a 
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- o. 


* Vol. vi]. T 


_ Defamation—conta. R 


~ 


-131, Indian Penal Code, yadi ig ; consequently defama- 
tory per be. 

A fair comment on & mattor oF publio interest is 
not libel. ~ 

Meriavale v. Qarson, “00. B. D. 275; 58 L. T. 881; 
36 W. R. 231; 52 J. P. 261, followed, 

When it is admitted tliat an. alleged: libel Was 
A published and that it referred to the plaintiff, and 
’ it is established that-the lible contains a statement 
‘that “the plaintiff has committed an offence for 
‘which he is libel to he punished as a Criminal, then 


, the publisher of the liabel will be liable in damages un-. 
it was - 
published bona fide and without malice on privileged ` 


less he can show that the libelis trne or that 


occasion. 
. The 


Parliament even though the report contains statements 
which are defamatory of an individnal. 


Wason v. Walter, L. B. 4 Q. B 73; 19 L. T. 409, 17. 


W. R. 169; 8 B. and N. 8..671; 38 L. J. Q. B. 34, fol- 
lowed. 

But there is no authority for the proposition 
_ that lie is entitled to re-publish those defamatory 
statements not as a report of what has been said 


in Parliament but as a statement of his own, be~ 


cause & prior publication of a libel is no _justifica- 
tion for its being re-published and if the fret pub- 
lication be privileged, that will not render the 
second publication privileged, anda libel which ig 
privileged, when it appears as. the report of a speoch 


“in Parliament, is not privileged when it appears, 


as tle statement of a newspaper correspondent 
The course of proceedings of Parliament men- 


tioned in section 57 clause (4) of the Evidence Act,- 


is‘ something distinct from the proceedings them- 


selves which may be proved as provided by section 78, 


clause (2). 

The damages done to the reputation of a person, 
who has taken a prominent part in inflaming the 
minds of the people against the Government, by a libel 
imputing an offence against the State must be esti- 
mated on a far lower basis than that done to the 
reputation of a person who has not taken up such a 
position. 

The circumstance that a defendant has continuod 
to assort the truth ofthat which: he is unable to prove 
has always been regarded as a matter in. aggravation 
of damages. - 

Per Harington, J 

The terms of a speech mada by & “person, who is 
` not yet a historical personige, in the presence of per- 

song who still exist, cannot be said tobe a matter of 
history within the penultimate paragraph of soction 57 
- of the Evidence Act. 
Per Woodroffe, J. ; 


The facts that there has boon a political agitation f 


in this céuntry, that the plaintiff and others have 
been deported under Regulation ITI of 1818 in cou- 
sequence of the part said.to have been taken by them 
in it and that such agitation, conduct and deportation 
_. were the subject of debates in Parliament, and ira 

- general way what was said in such debates and, 
therefore, became widely known aa to the alleged 
cause of such deportation, are matters of public 
history and of such notoriety that it is reasonable to 
pssume their’ existence without formal PE 


had 
- 
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publisher of a newspaper is, entitled to- 
-publish a fair and accurate report of proceedings in. 


~ 


Sa 


‘Defamation—consa. 


“Hansard” is an appropriate book `of reference for 
the purpose of enabling the Oourt to take judicial 
notice of the facts referred to in the penultimate - 
paragraph of section 57 of the Evidence “Act. Ene- 
BENE AN, LIMITED v. LAJPAT Rat, 14 O. W.N..718 i 








Defamatory statement in affidarit— 


4 
~ 
7 

A 

a band 
- 
kal - 
~. + 


Pr ivileged—Sunt for damages Maintainabsity, = 


There is no difference. between ‘evidence given in 
the box and the evidence on affidavit in that they are ~ 
both absolutely privileged and no suit for damages 
will lie in respect of evidence given therein, 
Baboo Ganesh Dutt Singh v. Magneeram Chowdhury, 11 


B. L. R.818 at pi 828; 17 W. B. 288, Dawkins v. Lord .. 
, Rokeby, (1876) L R. 7 H. L. 744 45 L. J. Q. 
B. 8, 83 L. T. 198; 28 W. R. 981; Seaman v. Nether- ` 


clift, L. R. 1 0. D. 540 at p. 545, followed. 


- Hangaya v. Sesha Ohetty, 11 M. An, Weir's Orl. 
Ral. Vol. I p. 561, referred. to. ADAPALA ADIVARAMMA 
4. RABALA RaMACHANDRA Revoy, (1910) M. W. N. 155; 
8 M. L. T. 55 . 309 


Dekkhan 7 ricultu rists’ Rellef Act 
(XVII of 79), S. 2—Agriculturist, who is. 
An char is. 

(a) not a person who merely has an income’ 
from agriculture, but one who ‘thus earns 
‘his livelihood, that is, the amount neces- ` 
sary for his maintenance and support; one 
to whom but for agriculture, the necessaries 
of life would not be forthcoming; 

(b) one who ordinarily works with his hands 

- at the plough and with the spade, and who 

only under extraordinary circumstances is 
occupied in commercial pursuits. 

An unsuccessful trader, who until shortly before 
suit had a fairly large trading business and who 
- possesses 18 or 14 acres of land, yielding a meagre 
precarious income, quite insufficient” to support him 
and his family, does not become an agriculturist 
by retiring to his fielda and superintending ploughing 
operations and occasionally ‘taking’ a short’ spell of 
manual work. RIJHUMAL Vv, KHIOMAL, 8 8. L; R..218 


Lg 


855. 





tent 


3. I 2—Compromise distin- 


guished from admission—Unauthorized čomp omise, - 


remedy. against—Oivil Procedure Oode (Act XIV of 

1882), s. 375. 

There is nothing in the language of section 12 or 
in any other section of the Dekkhan Agriculturiats’ 
Relief Act, which expressly deprives the partias to a 
suit of the power of entering into a compromise and 


— having that compromise "recorded, under section 375 


of the old Code of Civil Procedure, which is ‘the same 
as Order XXIII, Rule 3 of the Code now in force. 


A compromise means the settlement of a disputed, 
not an admitted, claim. 


Gangadhar Sakharam v. Mahadu Santaji, 8 B. 20, . 


“followed. 

Where à party complains that “a compronuisé 
effected in his name by his pleader was unauthorizod, , 
he must move the Court to cancel all that has been 
done andto revive the suit. 

Basangouda 7. Churchigirigouda, 12° Bom. L. R 
228;-5 Ind. Cas.. 968, referred to. PIRAJI LAXMAN 
MALI v, Ganpati Rasi Mari, 12 Box, L. RB. E or 


7 
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Discretion—Decreo—Instulment . 552 

Dismissal of sult for default—Application 
for suit tó be restored by some of the plaintiffs — 
- Appeal by co-plaintitf who had not joined in the 
application .496 

Document, construction of. See CONSTRUCTION 
OF DOOUMEBKT. 

Dower-— Unreasonable aio of dower or ex- 
' penses on marriage of sontess proprietor —-Deed of 
- dower (Kabin-nama) creating a charge of- Rapees 


one hundred or more on immovable property a1 i 


quires registration 
Easement—Extinguishment—Continning Tor 





my Right of way—Amendment of 
A resident” of a village, who has right 
a path over the land of another, can bring a suit on 
his own behalf claiming such right and he can be 
allowed to amend the plaint to limit his claim to that 
easement. h 

-~ Adamson .v. Arumugan, 9 M. 463, Siddeswara v. 
Krishna, i4 M. 177, not applied. Iswara Gowo 4. 
Kowari BIDDAYYA, 7-M. L. T. 222 
i ght of privacy ~—Inbaoion of the right 

gestion of fact. ` 

The question whether a right of privacy exista 


int, 


‘ . and whether it has been substantially infringed, is a 


question of fact 


Gokul Prasad v. Radha, 10 A. 358, referred to. Ram: 
398 


NARAIN v. Sar Lat 
——_—_-—— Preacriptive right in respect of the 
branches of a tiee— Whether admissible. 

A prescriptive right of easement in respect of the 
branches of-a tree is inadmissible. 

Hari Krishna Joshi v. Sankar Vithal, 16 B. 420, 
followed. 

Rathnavelu Mudaliar v. Kolendavelu Pillai, £9 M, 
511; 16 M. L. J. 281, distinguished. Boprana VEN- 
KAYYA v. BOPPANA PAPARAYUDU, TM. L. T. 247; (1910 
M. W. N. 266. 60 
—_— of necessity—kight of- wa y— 

Access otherwise. 

A right of way ag an easement of necessity cannot 
exist where there is “an access to the property 
otherwise. 

Krishnamararu v. Marraju, 28 M. 406 ; 15 M. L. J. 
255, followed. THANNER VENKATRAMA v. MADAGUTI- 
SANI, 7 M. L. T. 288 


Ejectment. See Aara Texaxoy Act. 

——--—— Kee Buncat Tenancy Act. 
—~--—— See LANDLORD AND TENANT , 

Olaim for rent coupled with pray- 
er for ejectment—Whether operates as waiver of 
right to reject 


—— 











-2 











Buclusivé title not established—— 
Joint possession given—-Deci ee—~Practice. 

` In a suit for ejèctment though the exclusive title 

set up by a plaintiff may be negatived, yet relief can 

be given to him for ejectment by way of joint 

possession with the defendant. DAYALDAS LALDAS v. 

S1VITRIBAI, 12 Bow. L. R. 886; 34 B. 385 530 





` Holdthg not tranaferable—Old tenant’s allegation 
that transfer is really mortgage and that he is still 
in possesgion-- Improper refusal to add party 549 
— by reversioner against differ- 
ant-transferecs from Hindu widow — Successive 


trial of issues. 577 
Ejusdem generis, principle of 313 





~ 
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suit—Transforee from tenant— | 
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r F = e- 


INDIAN CASES. | [1910 


Encumbrance or under-tenure, avoidance of— 
Revenue Sale—Under-lenure not avoided ipso facto 


but hable to be avoided—Notice, necessity of— Surt for’ 
annulment without notice— Under- tenure annulled. 


from date of autt—Tenure-holders of different degrees 


—Liabilily— Apportionment, principles of —Release of - 


one joint tort-feasor, effect of. 


An encumbrance or under-tenure, is not ipso facto 
avoided by the gale of an, estate for arrears of 
revenue, and is only liable to be avoided at the option 
of the purchaser at such sale. 

Titu Bibi v. Mohesh Chunder, 9 O 683, referred to. 


The law does not require any notice as a necessary - 


preliminary to a suitto avoid an undor-tenure, but 
the option of the purchaser may be exercised by the 
institution of a suit within the time allowed by law; 
and where no notice is given by the purchaser before 


-the commencement of the anit for .ejectment, the 


tenure must be held to have been annulled on the 
date of the institution of the suit and not on the date 
of the decree in such suit. Therefore, for the 
period antecedent to the suit, the purchaser ` at a 
revenue gale is entitled to get as mesne profits only 
guch sum, as represents the rent payable -by tho 
tenure-holder of the first degree. 

The liability of wrong-doers in tort is, as a general 


rule, joint and several; but it cannot be laid down as. 
an inflexible rule, that in every case of tort the. 


Court is bound to pass a joint decree agaist the 
wrong-doers, making each jointly and severally liable 
for the whole.amount decreed. In „cases of combi- 
nation the tort-feasors shonld be held jointly and 
severally liable, but where there is no combination 
and the injury to the plaintiff hrs beon caused in 
good faith or in assertion of an imperfect title, the 
atrict rule of joint and several liability cannot 
justly be enforced. 


Ganesh Singh v. Ram Raja, 12 W. R. (P. C.) 38,- 


3 B. L. R. 44, Shama Sunker v. Sreenath, 12 W. R. 
354, Ghoonkee Paurey v. dyoodhya, 19 W. R. 218; Ram 


Chunder v. Ram Chunder, 28 W. R. 226, Krishna Hohun — 


v. Kum Behary, 90, L. EB. 1 and Mudun Mohun. v. 
Ram Dass, 6 O, L. R. 857, referred to. 

Therefore, where the plaintiff, who is the purchaser 
of an estate at a sale for arrears of revenue, got 8 
decree for possession against the defendants who 
were tenure-holders of different grades and held 
possession under the defaulting proprietors, and 
they had not combined to keep the plaintiff out 
of possession: Held, that they could not be mado 
jointly and severally liable for the mesne profits which 


must bo apportioned according to the liability of the 


various defendants, and the, liability should be 
apportioned according to the share of the profits 
intercepted by each defendant; that is. each tenure- 


-holder of different degree should be~made liable to the 


purchaser of the estate for the amount’ of profits re- 
tained by him which is equivalent to the net amount in- 
tercepted by him out of the sum payable by the raiyats. 

_ A release of one without any intention to release 
the other joint tort-feasors but only as a partial satis- 
faction, discharges the other only pro tanto, and does 
not operate as a release of all. 

Snore y, Chandler, 10 N. H. 98, dk Am. Dec. 140 
and Sesther v. Philadelphia, 125 Pa. 307; 11 Am. St. 
Rep. 1908 and Jagurnath Singh v. Ahmedoollah, 8 W. 
R. 182, referred to. Ram RATAN KAPALI v. Aswixt 
Konan Dory 11 COT, J. 608; 14 0. W. N. 849; 37 0. 
55 
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Pnncng away married woman. See 
s. 498. 


Equity of redemption. See TRANSFER oF 
PROPERTY AOT, 8. 99. 





Seg MORTGAGÐ, 


Estoppel—tEstoppel operates as regards say 


finding 








Party obtaining benefit of order not to 
ask same to be disregarded 813 
—- Purchaser of mortgage property ~Ac- 
ceptance of the deed 842 
Sale of land—Regisisation of deed of 
sale—Delivery of deed—Completion of purchase— 
Non-payment of consideration—Hecital of reccipt 
in sale-deed— Proof of non-payment 77 
First suit for mortgage-money—Second 
suit for possession 
Erioneous boundary -Acquirescence— 
Adoption of boundary in settlement of dispute 


Mere acquiescence in the bonndary of certain pro- 
perties, erroneously laid down, docs not, by itself,- 
constitute an estoppel. 

Therefore, owners of adjoining tracts 

















of land 


. are not bound by consent toa boundary which has 


been defined under a mistaken apprehension that 
it ig the true line, and neither party is precluded or 


“estopped from claiming his own rights under the true 


line when discovered, provided that tke position cf 
his opponent bas not been meanwhile altered on the 
faith of his representation 

But if the boundary line has led to any dis- 
pute, and if in settlement of such dispute ‘the 
parties have ‘adopted acertain boundary as the true 
line of division between their properties, neither can 
be permitted to resile from the settlement. KHIRODA 
Kanta Roye KRISHNA Das 


Tiansfe of Property Act (IV of 1882), 8 


41—Hvidence Act (I of 1872), s. 116—Purchase. of- 


immovable prope ty. 

Section 41 of the Transfer of Property Act has 
plainly restricted, the more general principles of 
section 115 of the Evidence Act when the transaction 
relates to immovable properiy. It imposes upon the 
purchasers of immovable property the duty of 
exercising reasonable care and diligence. 

Even under section 116 of the Evidence Act, the 
Court would have to be satished that the plaintiff, 
against whom a bar of estoppel 1s set up, intentionally 
caused, by his word, act or omission. the defendant 
to believe something to be true and to act upon that 
belief, and underlying that, would certainly be a ques- 
tion of fact whether, in all the circumstances dıs- 
closed, the Court is satisfied that the defendant, 
relying on the bar of estoppel, was caused to believe 
a certain thing to be true by the plaintiffs act, did in 
fact believe it to be true and acted upon that belief 
Hoorsal v. AisuaBal, 12 Box. L, B. 457 898 
Equitable—Building 














upon an- 
other’s land—Compensation for improvements 
Evidence. See BURDEN or PROOF. 
——_———.-— Belonging to a gang of dacoits 492 
—-——-— Circumstantial evidence, conviction 
based on. i i 
; Conjecture —Positive proof 721. 
—— of market-value 457 


———-——Power of Appellate Court to take farther 
evidence-—Sessions Judge referring to documents 
not on the record of ele proceedings 12: 


GENERAL INDEX. 
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Evid ence—concld. 


— Possession—Thak map—Survey map o 
92 





————Previons and subsequent conduct of ac- 
cused - 
Prosecution to prodace all relevan: evi- 








dence 
—-—— — Unregistered lease— Sait ‘for specific per- 

formance—Admissibility 634 
A Witness related fo the party ac 

him- Weight of testimony. 

That a witness 18 related tothe party producing 
him is by itself a very slender ground for disbelieving 
his sworn testimony. BITABAL v RAMACHANDRARAO, 
12 Box L. R. 373 52 


Evidence Act (I of 1872), S. 3 51 


a NE ss. 4, 105, 105, _l14— 
May presume—Shall preswme—-Onus—Proof of cir- . 
cumstances bringing a case within a general eeception 
—Facts specially within the knowledge of a person 

. —Pleadings. 

Where an accused person has raised pleas incon- 
sistent with a defence, which would bring his case 
within one of the general. oxceptions inthe Indian 
Penal Code, he caunot, in appeal, set upa case upon 
the evidence, taken at his trial, that his acb came 
within such general exception. 

Quéen-Empress v. Timmatl, 21 A. 122, followed. 

The circumstances, which would bring the case of 

an accused person within any of thegeneral exceptions 

in the Indian Penal Code, can and may be proved from 
the evidence given for the prosecution or to be found 
elsewhere in the record, bunt when there is no such : 
evidence onthe record, the Court 18 not competent 
to assume, more particularly when the pleas taken by 
the accused are inconsistent with such assumption 
that such circumstances night have existed, or that 
doubt may arise in conzgequence of such assumption 
or that the accused must be given the benefit of such 
doubt. 

Section 105, Evidence Act, in using the words 
“shall presume the absence of such circumstance” 
requires the Court to regard such absence as proved 
unless and until it is disproved. : 

In the case of most general exceptions the circum- 
stances which bring the cage within a general exception 
are circumstances within the special knowledge of the 
accused person and lie within the rule that when auy 
fact is especially within the knowledge of any person, 
the burden of proving that fact is upon him, 

King v. Turner, b M. and 8. 206, Reg v. James and 
Johnson, (1902) 1 K. B. 640; 71 L. J. K. B. 211, 66 J. 
P. 217 ; EO W. R. 286; 86 L. T. 202,18 T. L. R. 284; 


























20 Cox. ©. O. 156, referred to. EMPRROR v. WAJID 
HUSSAIN, 7 A. L. J. 438 589 
—_~—— S. 957 
—--—— §, I 4—Previous convictions of the 
acoused ‘ 
.. ss. 14, I 5 
—— nika S. 30—Oonfession of accomplice 
+ 
-— SS. 32, 34—Collection papers, 
admissibility of, 


The fact that collection papers may be admissible 
under section 34 of the Iividence Act does not pre- 
vent their also being admissible under section 82 -of 
the Act, if the conditions prescribed by sectfbn 82 are 
established. 
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~ 


Evidence Act—contd. 


Mahomed Mahmood v. Safar Ali, 11 O. 407 and 
Rampyarabat v. Balaji Shridhar, 28 B. 204, explained. 
Buapa BUNDARI Devi v. Targa NASYA 3659 
—— Ba 34—Admissibility of oso 


es aes Ss. 40, 44 7 t 
i Gaa ss. 49, 52, 57 
— —— S. 57 (4)—Oourse of pete 


of Parliament 
—__-—— 8. 78 (2)— Proceedings of Parlin 

S. 91—Unregistered deed of par- 
tition —Adumssibility of other evidence | 346 
S. Q2—Registered lease—Subse- 

quent alteration by oral agreement-—-Agreement to be 

inferred fi onv conduct. i 

No oral agreement is admissible under section 92 
of the Evidence Act to vary the rent fixed by a re- 
gistered lease. : JH 

An agreement is none the less oral, because it 18 to 
be inferred from the conduct of the parties Laxktat- 
ULLAH SHHIKH © BisHamuBar Roy 7 
95—Evidence of a matter about 



































NR = Su. 
which document is silent . ; 758 
— S. 105 589 











S. 106—Burden of proving facts, 
“gspecially within knowledge—Presumption I 


s. 106 589 
— Sa 1O7—Presumption of death— 
’ Precise time of death, no presumption as to. 

The only presumption which is enacted by sec- 
tion 107 of the Indiati_Evidence Act, is that the party 
ia dead at the time of auit, but there is no presump- 
tion as to the precise time of his death. a 

'Dharup v. Gobind, 8 A. 614, Rangov Mudiyeppa, 
23 B. 296 ; Fani Bhushan v. Burjya Kant, 86 Ü. 26 ; 5 
C. L. J. 649; 11 C.W.N 888 and In re Phene’s Trustee, 
L B. b Ch. App’ 139, followed. SRINATH Das v 
PROBHAT OHANDRA Das, 110. L J. 680 244 
; — $. 114 ; 589 
gka gs. 115 -—Purchase of immovable 

property—Transfer of Property Act, 8s, 41—Pur- 
chase of immoreable property 
——— $s. 2, 148—Inc wminating 
questions—Objection overruled by Oourt—Wtness 
compelled to ansiver——Answer not to be proved against 
ham. 

The accused verified and filed a written statement 
jn a certain suit. Subsequently in another suit, in 
which he was the defendant, he gave evidence and was 
cross-examined with a view to show that certain 
statements, he had made in the written statement, he 
had verified and filed in the first suit, were false. His 

.pleader objected when the questions were put, but the 
objection was overruled, and the accused admitted 
that those statements were false, and on the strength 
of thatadmission he was prosecuted and convicted of 
perjury: e i P 

Held, that the accusal was “compelled to answer 
the questio 
section 132 of the Evidence Act, and thatthe answers 
could not be proved against him on a charge of having 
made false statements in the verified written state- 
ment fles by him in the first suit, and that tle con- 
viction was bad. DBPUTY SuresinTENDENT t. PRO- 
MOTHA NaTH San, 14 0, W. N. 057 782 
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Evidence Act—concld. ey 
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—— Sa 148—Witness compelled to 
answer 782 


elie 


—§, 157—Statoment made by a 
witness— Proof for the purpose of enone 








0 1. 
aoe Excise Act (XII of 1896), ss. 44, 49, - 


52, 57-—Police officer invested with powers under 
8. 44-—Estent of authority~-Competency to lay com- 
plaint under a. 49 or a 62—Hacise Officer. 

Police Officers invested with powers under section- 


44 of the Excise Aci can only be treated as Excise ~ 


Officers for the purposes of sections 36, 37 and 88 of the 
Act. A Police Officer so empowered 13 not an Excise 
Officer within the meaning of section 57, so as to bo 
competent to make a report of anoffence punishable 
under section 49 or section 52 of the Act. 3 
Pirag v. Queen-Enipress,9 P R. 1897 Cr, followed. 
-Empress v.. Chet Singh, 22 P. R. 1900, Or, ex- 
plained. 7 
Queen-Empress y. Sunder Singh, 8 P. R. 1890, Cr., 


distingwshed. EMPEROR v. NIADAR SINGH, 18 P. R. | 


1910 On; 27 P. W. R. 1910 Cz. 717 


Execution of decree. See Civiu Proce- 
DURE CODE. 
IT, ant. 179. : 

mamana Limitation — Step-in-aid* 

of execution—Application by legal representative 
.for his name to be substituted in place of deceased 
decree-holder—Decree twelve years old—~Applica- 
tion in continuation of previous applications for 
arrest of jadgment-debtor 490 


— mm Decrees against father—Exe- 
582 


Ce, Ka 





— on nena aa Dagclaratory decree GBI 


mn ma Plea of limitation regard- 
ing @ previous application for ewecution—Res judicata 


` 
vr eabiadiineanaad 





—(Qinl Procedure Code (Act XIV of 1882}, ss. 18, <. 


234 and 248, 


An apphoation for execution was made on 20th - 


August, 1908, which was admittedly within time. 
The next (the fifth) application for exedution 


898 - was made on 7th September, 1906. In this applica- 


tion the decree-holder prayed, first, that the names of 
certain persons including the appellant should be 
entered in place of a deceased judgment-debtor, 
secondly, that certain property should be attached 
and, thirdly, for a rateable distribution in the sale 
proceeds, The sixth application was made on 14th 
November, 1907, by the respondent, who had par- 
chased the decree and was terown out’ on his failure 
to prove the purchase. The séventh and-last applica- 


- tion was made on 2lst December, 1907. It wus 


resisted on the ground that the fifth appheation on 
which the present ono depended for its validity was 
barred by limitation. 

On the fifth application notices were issned under 
section 234, Civil Procedure Code, to show cause why 
the heirs of the deceased judgment-debtor should not 


na within the meaning of the proviso to ‘be brought on the record. No one appeared and the 


names were entered. The decrea-holder was then 
called upon to furnish process fees for notices under 
section 248, Civil Procedure Code, to show cause why 
the application for execution should not be granted. 
The application was ultimately thrown out because 
the decree-holder failed to furnish the process fees: 


- 


[1910 _ oe 


See LIMITATION Act, Scm. - 


Vol. VI) 


Execution of decree—coicid’. > . 


Held, that in these circtimstances the ‘Cont ‘could ” 


not be considered to have determined that the appli. 


” cation was made within time. 


GENERAL INDEX, 


The ruling i in Mungul Pr asad Dichist v: Girja Kant . 


Tahini, BO. 51; 110. L. R. 18, 8 I-A. 123, cannot: þe 
extonded- to cases in which the judg mont: debtor does. 
not get an opportunity of putting forward a plea 
of limitation. Kaniz FATIMA v. MUHAMMAD JAFAR 
ALI Kuan, 18 O. C. 90. 














by Cual Court for exzcution to a, Rent Cotirt—Crvil 

Procedure Code (Act 4 of 1908), 33. 38, 89 and Order 

XXI. 

There is nothing i in the languagó of sections 88 and 
39 or-of the Rules-in Order XXI, Act V of 1908, which 
indicates an intention on the: part of- the Legislature 
that a Court should not transfer a decree for execution 
except to another Court of the same kind as itself.’ : 

A decree passed by the Civil Court can, therefore, 
be transferred for ee CODON, to a Rent Court and 
- Dies versa. ge i 
_ Nilmoni Singh Deo v. ‘Varuna: AT 9 C. 

293; 120. L. R. 861; 9 I. A. 174, followed. 

Raghubar Dayal v. Banks Ial, 23 A. 182, not 
* approved. 
< Ram Lochan ‘Singh ~v.- Beni: Prasad Kumri, 36 O. 
252; 13 0, W. N. 791; 9 C. L_J.,125; 1 Ind. Cas. 988, 
referred to.- INDAR PARSHAD v. FATEN CHAKD, 18 
O. C. 119 oo < 994. 
Proceedings-—Trangfer of.decree 
for exvecution—Oourt competent to deal with execution 
—Decree for amount over thousand rupees —Transfer 
to Bunsif’s Court for ewecution— Jui iediction of Mun- 
sif — Presidency} Small Cause Courts Act (XV of 1882); 








8. 31 ci. (b)—Proceedings without jurisdiction, trans- ` 


fer of. 

The Oivil Court, to which ‘a decree of the Pre- 
sidency Small Cause Court’ may be sent'for exe- 
cution, is the „Civil Court competent to deal with 


.” It ander the provisions of the Civil Procedure Oode. ` 


Therefore, a decree passed i in the Presidency Small 
Onuse Court for a sum in excess of a thousand rupees 
cannot be transferred for execution to the Court of a 
Mungif whose jurisdiction does nos extend to suits in 
“excess of that amount. 

Proceedings that are withont jurisdiction are not 
‘proceedings that cên be transferred under the pro- 
visions of the Oivil Procedure Code. SaHAMSUNDER 
SAHA v. ANATH BANDHU Sana, 14 O. W. N. 662; a 


Executor, Conveyance by ki c 893 


Ex parte decree. SeeC P. C., 1882, s. 108. 

Appleation to sot aside ex 
parte decree—Order for deposit of security-~Hear- 
ing.of application before deposit-—Llegality-—-Ap- 


` B74 - bat 














Transfer of a decies passed ` 


ma 


Ex parte decree—concld. 


4 


on the 8rd June 1908. On the 16th Juno, un applica- ` 


tion for setling aside the ew parte decreo was made to 
the Ambala Court, which rejected the application on 
the ground that the decree had been satisfied and had. 
censed to exist, and that the deposit under section 17 
of the Small Cause Courts Act should have been madè 
in the Ambala Court, not in the Multan Court: The 


decree-holdor took the money out of the Multan | 
“Court on tho 17th June: A 
Held, that the application for setting aside- tho 


decree was made while it was alive and that the pay- 
ment into ths Multan Court was no bar to the appli- 
cation made to the Ambala Oourt and that the pay- 
ment must be treated as a oompliance with the rule 
laid down in section 17 of the Small Cause Courts Act. 
- Muhammad Fazal Ali v. Karim Khan, 108 P. R. 
1894, relied upon. Ruen Nara Das v. PANNA Lat, 
54 P. R. 1910 
Teee order—Assignnient of decree — Ap- 
plication to..set aside order—adApplication, refused— 
No appeal against refusal—A ppeal against ex parte 
order- Res judicata, plea of —Finality of.orde) . 
. An order recognising an nasignment in favour of tho 
respondent was-passed on 20th November 1907 ‘after 
notice was served on the appellant, who did not 


choose to appear in that proceeding and take any _ 


objection. The appellant applied under section 108 

Civil Procedure Code, to`have the és parte order fe 
aside This application was refused on 23rd March 1908 
but no appeal was preferred against the order of re- 
fasal. In an appealagainst the order of 20th November, 


1907, the appellant contended. that the question 


whether the assignment ought to be recognized or not 
was previously determined by the High Court against 
the assignees and was, therefore, res judicata: —. 

“ Held, that it was not open to the appellant to raise 


“this objection, as he failed to appear m the proceed- 


ing where he could have taken that objection. 
‘Held, further, that as no appeal was preferred 


“ against the.order of 28rd March, 1908,~that order 


must be taken to be final on the question as to 
whether notice of application WAB 
APPASANI V. SUNDARAM, 7 AL L. T., 224 
8 ay mnt ns Se Granting amendment of a 
cation for order absolute —Right to set aside 


jli- 
6 


FA ths Substances ACK (VI ot 


plication made more than a month aftor issue of , 


noticé—Limitation 





— A pplication to set aside-— 

Limitation ` i I 
: ——_——Application te set aside— 

, Deposit in execution Court—Decree, whether alive: 

“ Provincial Small Cause Courts Act (IX of 1887), 

a. 17. : 

Ax ex parte decree-was passed by the J udge of the 
Cantonment Small Canse Court, Ambala, and was 
transferred for execution to Multan. The jadgment- 
` debtor paid the amount decreed into the Multan Oourt 


+ 
e 
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08), 88. 3, 5 
False document—oOopy `- ; 
False Trade Mark. See P.C., s. 482. ` 


Forfelture. See LANDLORD AND. Tenant. 


Ferries Act (I B. C. of 1885), ss. 6, 

16, 28—Declaration of ferry being public—Privgate 

. ferry not to ply within specified distance of public 

ferry. 

Where a ferry has not been declared to ba a 
public ferry under section 6 of the Bengal Ferries 
Act, no conviction under sections 16 and 28 of the Act, 
can take place for plying a private ferry within the 
specified distance of the ferry. MAHARAJ MANDAL v. 


776 





Poraz BInGH, 12 0. L. J. 21; 37 0.548 ..° 193 
m $3, 16, < 198 
Fire , Insurance@—Description of proparty— 


Warranty —Representation—Test of materiality —In- 

emnity—Loss—Right of assured to recover actual 

long elimited by the ensured sum. 

Where, in the case‘of a fire insurance, thd descrip- 
tlon of the property. insured amounts to a warranty, 


1067. 


duly served . 


yw 


~ 


t 


A 
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Fire Insurance-—concld. 


“on the faith of which the policy is granted, any breach 


thereof “will avoid the contract, When the assured 
gives a warranty that a particular statement is true 
and the contract is based on sach warranty, it oper- 
ates ‘aa a condition precedent to the attaching of any 
liability under the policy. 

Sillem v. Thornton, 97 R R. 808; 3 El.&BL 863; 2 Com. 
L. R. 1710; 28 L. J. Q. 862; 18 Jur. 748; 2 W. R 524, 
relied npon. 

But where the statement is a representation merely, 
in order that any error appearing init may avoid 
the policy, ib must be shown to have been material. 
In-the case of warranty, materiality or immateriality 
signifies nothing, but in the case of a mere represen- 
tation materiality is essential. 4 

Any fact, which is essential to enable the insurer to 
estimate the degree of risk which he is to ingure 
against, must be communicated to him where the 
knowledge is peculiar to the person proposing the 
insurance;-any omission in this respect would affect 
the binding character of the contract. > 

The teat of materiality is that the statement must 
be such as to enable the insurer to determine the 
extent of risk against which he undertakes to 
guarantee the insurer. If the description of the 
property be substantially correct and a more accurate 
statement would not have varied the premium, the 
error ig not material. 

Newcastle Fire Insurance Co.v. Macmerran 8" Co., 
LOR. R. 67; Ia re Unwersal Non-tariff Fire Insurance 
Company, (1875)44 L.J.Ch. 761; L.R. 19 Eq. 485; 23W. 
R. 464;Stokes v Ooo, (1857)26 L. J. Ex. 118; 1 H. & N. 
588, 3 Jur. (N.-8.) 45; 5 W. R. 89, Thompson v. Hopper, 
(1858) 27 L. J. Q. B. 441; 6 EL BL & El. 1038; 6 
W. R. 857; Bates v. Hewitt, (1867) 36 L. J. Q. B. 282 


at p. 285; L. BR. 2 Q. B. 595; 15 W. B. 1172; Govern- 


sient Security Life Assurance” Company v. Narsimha, 
25 M. 183, relied upon. in 

The contract.of. insurance with regard to marine 
and fire policies isa contract of indemnity, and 
indemnity only, to indemnify the person insured for 


the loss which he has sustained in consequence of the - 


peril insured-against when that peril-has happened. 
The contract isto pay the actual value of that loss 
up to the limit of the full amount secured by the policy. 

Castellain v. Preston, (1883) 62 L. J. Q. B. 866 at p. 
370; 11Q.B.D. 880, 49 L.T. 28; 31 W.R, 569, tollowed. 


Fres Insusaxcy Company v. Haxsnas, 6 N. L. R. F9. 


933 


. Foreclosure—Conditional sale—Defective notice 


Appellate Court when bound to proceed under s. 9 

(3) of Act XIII of 1900—Regulation XVII of 1806, 

£. 8. 

A foreclosure notice is bad in law and the proceed- 
ings thereunder are null and void if it is issued in 
respect of two mortgage-deeds only one of which isg 


» in the form of a conditional sale. 


An appellate Court has no jurisdiction to make a 


_reference under section 9 (3) of Act XIII of 1900 


and the Deputy Commissioner has no power to pro- 
ceed under its fub polion (2), if the foreclosure 
notice is effectual, but if it isnot the appellate Court 
is bound to act upon the said section and can only 
dismiss the suit, if the mortgagee refuses to accept 
in one of the authorized forms, JIWAN 
Ram, 15 P. W. R. 1910. e 657 


y allegation of, in plaint—Negligence, case 


ae 


t 


INDIAN OASES. 


e 
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t1910 
-Fraud—concld. 


' of, not to be allowed to be raised in appeal—Plead- 
in - 829 
———— definite knowledge of—Mere suggestion of 
fraud not sufficient 154 


——_——Pleadings—-Plaintif’s case resting solely on 
` fraud— Fraud negatived—Oase.on mistake, whether 
allowable-—-Alternative claim. 

Where the pléadings are so framed as to rest 
the claim for relief solely on the ground of fraud, 
it is not open to the plaintiff, if be fails im 
establishing the frand, to pick out, from the 
allegations of the plaint, facts which might, if not | 
put forward as proofs of fraud, have warranted the 
plaintiff in asking for relief. 

If relief -is asked alternatively, eilher on the 
ground of frand, or, failing that ground, then 
on some other equity, a plaintif may fail on 
-the first but succeed on the latter alternative. RA- 
JENDRA KUMAR v, GANGARAM Korat; 12 O. L. J. 70 


Further Appeal.. See APPEAL, Sroonn. . 


Gambling Act (III of 1867), 88. 5, 8— 
Money found on the person of the gambler and wn the 
gambling house, distinction beticean. 


Act III of 1867 doesnot draw a distinction between 
moneys found onthe persons of the gamblera and 
those foundin the gaming house 

Emperor v. Walls Mussoji, 26 B. 64], referred to. 

Tn exercising hig discretion, a Magistrate should 
not order the confiscation of the money found on the 
person of the gambler, which, up to the time of search, , 
has not been used for the purpose of gaming. MAHA- 
DELYA Vv, WMPEROR, 7 A. L. J. 404 586 
—— $1 8 586 


Gift. See Cusrom. 
See HINDU Law. 

See MUHAMMADAN LAW. - 
See WILL. Sa f . 
Immovable property—Hegistration—Oral gift 
not valid Document, construction of—Will—Gift 

inter vivos 2 

of immovablo property—Registration— Appli- 

` cation for mutation of name does not amount to a` 
gift 


























to two or more persons—Native Christians— 
Joint tenancy-—Rule of English Law applicable to 
India 7 


Government of India Resolutions ' 
of 1868 and [869— Applicability to Ajmere 
Municipality . 401 

Guard{ian—Hehammadan Law—Minor girl— 
Maternal grandmother—Father’s power to appoint a 
guardian by Wiil—Guardians and Wards Act (VIIE 
of 1890), s. 7 (3)— “Guardian appointed by Wilt.” 
Under Muhammadan Law, the father of a girl, who . 

has not attained puberty and is under 15 years of 

.age,is not the lawfal guardian of er person inthe ` 
presence of hor maternal grandmother. : 

The father is, therefore, not entitled to appoint 
a guardian by his Will in : supersession of the 
grandmother. The guardian whom he purports 
to appoint by Will would not be a “guardian appoint- 
ed by Will” within the terms of section 7 (8) of the 
Guardians and Wards Act. BAHADUR ALI v. ag 


- P. B. 1910; 66 P. W, R. 1910 


8 N ids 
Vol. VI] 


Yangne 
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of a. minor, qualifications for ap- 
‘powntment as—Guardians and Warde Act (VIII of 
_ 1890), a. 17. 
`- Other things being equal and ks minor not 
expressing or being old enough to express an 
intelligent preference, the Court should decide in 
favour of the person who is entitled to the custody of 
the minor under the law to which the minor is subject. 
A Court is not bound to appoint the person who is 
entitled to the custody of the minor under the law to 
which the minor is subject. The Court should weigh 
oll the circumstances of each particular case and 
decide what would be for the welfare of the minor, 


_which ought to be the’ paramount consideration in - 


every case, MOHAMMAD ANJUM QADAR v, ALAN 


ADAR, 
13 0. C. 140 001 





Wa and Ward —<Alienation by de facto 

: ghardian—Minority of husband-of minor Hindu wife 
Legal necesstty—Income of property not suficient 
to meet necessity—Alienation if valid. 

The acts of a de facto guardian in alienating 
the estate of a minor married Hindu female, dur- 
ing the minority of her legal guardian the hns- 
_ band, will be valid if a neceasity for the money 

sought to be raised is established, as for instance 
_ that it is wanted for repairs, and if the income of 
the property be not sufficient to. provide the requisite 
funds. ` i 


The rules cited by Garth, Chief Justice, in Hurry 
Mohun Ras v. Gonesh Chunder Dass, 10 0. 828, 
” followed. ADHAR CHANDRA r. KIRTIBASH Bamacen 


638 
Guardians and Wards Act (VIII of 
1890) —Property in possession of trustee—Minor 
beneficiary—Appointment of guardian of property of 
minor—Juriasdtction of Court, ` 
Where the estate of a minor is in the actual posses- 
“ion of trustees on behalf of the minor and the minor 
has no interest in the property beyond that of a bene- 
ficiary until he comes of age; the Court has no juris- 
diotion to appoint a guardian of the property of the 
-minor. In re The Marquis of Salisbury, L. R. 20 Eq. 
527; 44 L. J. Ch. 541, referred to. ÅSHRAFI ae 


Jar NARAIN 
a S. 7 (3)—Guardian_ap- 
734 





Mtiini ma 


pointed by Will, 

P 89S., 10, I I —Fuilure to 
comply with provisions. 

An: omission to give in the application: the several 
particulars -mentioned in sub-section (1), non- 
fulfilment of the requirements of sub- ae (2) and 
(8) of section 10 of Act VIII of 1890 and- non-obser- 


vance of the procedure laid down in section 11 of the 


Act are grave irregularities which _vitiate the whole 
proceedings and the order appointing the guardian of 
.& minor. 

Badar Bakhsh v. Jangbaz Khan, 135 P. R. 1893, 
followed. SUCHET ÑINGI, v. COLLECTOR oF AMRITSAR, 
58 P. W. B, 1910 : 5 
mama mama aaa Ba 1]. 


| 645 
S. 17 1001 
43— Order against 


aaa a 


SS ee = S. 
trustese—Jurisdiction. 
The District Court has no authority, under seon 
48 of Act VIII of 1890, to make any order against 
trustees. ASHRAFI Kuan v, Jat NARAIN 863 
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—~- S. 49 — Application for ap- 
poiniment of guardian-—Reference to Munsif to record 
evidence and report-—-Judge treatiny report as evi 
dence—Practice—Procedure. . 

A pardanashin lady applied to be appointed guard- 
The Judge fixed a date for 
hearing the application. The lady produced no evi- 
dence on that date in support of her application. The 
Jndge referred the case to the Munsif under section 
46 of the Guardians and Wards Act to take evidence 
and report asg to the fitness of the lady to be appoint. 
ed guardian: The Munsif sent in the report. The 
Judge treating the report as evidence and also acting 


4% 


upon the objection of the minor TA, rejected ` 


the application: Held, that ae procedure 
adopted by the Judge was proper and legal, and he 
was justified in rejecting the application of the lady. 
Ganesh Vithal Jade v. Kuaabai, 23 B. 608, Narayan 
Shridhar Dharne v. Ram Chandra Konddev, 26 B. 716, 


distinguished. JANAKRAJ KUABI v. PATRSHRI Paptar 


NARAIN, 7 A. L. J. 828 
rr nen rcs Bg 52—Death of park 


ian—Age of majority’ 
Hansard, whether appropriate book of SE 
I 


High Court, power of, ‘to grant bail in offences | 


under Oriminal Law Amendment Act (1008) 10 





eaaa anaman Jurisdiction. See JURISDICTION. 
Hindu Law. See Custox. : 
ate —-—Adoptlon—Jain 


wal — 

Whether married maù can be adopted 272 
eea eaea aman RIGKE Of natural, guard. 
” dans to protect interests of the adopted son—Com- 
' promise—HMinor’s benefit. 

Where a dispute arises as to itie factum or validity 
of the adoption of a minor, the minor’s natural father, 
or in-his absence, those ‘who would be the minor’s 
natural guardians, are entitled to protect his,interests 

t rival claimants, and to enter into a compromise 
provided it, be for the minor's benefit. . 
Nervaniya v. Niroanaya, 9 B. 865, followed. 
Whether compromise ‘is in any partionlar case 


` beneficial to the minor or not is, generally speaking, 


a question of fact; but that question must be deter- 


mined with due regard to certain principles of law., 


Tt is not enough that there was a dispute but it . 


ig essential that the rights of -the respective 
parties were fair subjectof doubt andthat to avoid 
the expense and delay of legal inquiry, the parties 
entered into an amicablo settlement. “It 
necesgary that cach of the parties, before ontoring 


is also. 


into the compromise, had pnt forward an honest ` 


claim, that is, a claim which, however ill- -founded, 


each party honestly believed he was warranted in | 
‘making and which they intended to pursue and would 


have pursued but for the compromise. Further, the 
parties should have been on equal terms as ‘to 
information or means of information and that there 
should be no bad faith on the part of any. Wherea 


| compromise is entered into under the circpmstances, 


the law will uphold it, even #hough there may be in 
the terms of it inequality of benefit, ` 

Rajunder Narain Rae v. Bijai Govind Singh, 2 M. 
I. A. 181, ab p. 249 and Miles v. Néw Zealand Alford 
Estate Compàny, 82 Oh. D. 267, at p. 288; 55 L. Oh. 
801; S4 L. J. 682; 34 W. R. 669, followed. _ @INGAPPA 
NINGAPPA 0 Sanoawa, 12 Box. L. R. 870 523 


a 
-_ . 
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—Adóptlon—Agradani Brahmins Govindrazulu Ninaka Devarabhotta Venkata- 
. Offerings „at Bradh ooremony =No tested right of narasayya, 27 M. 209; 14 M. L. J. 179, riot approved: 76 


‘Agradanis. : of ăáě -> 
“An Agradanı Brahmin has no vested ight in the The second mariage of a co- -parcener, algo, 18 A 
offerings to the dead. family necessity, for which the joint -family property 


Therefore, where a person on the occasion of the can be mortgaged by the manager of the family, if 
sradh of his mothor invited the plaintiffs, Agradani the co-parcener’s first wife is dead and he is still of 
Brahmins, who took the food intended for dis- . marriageable age The expense of such marriage is a 
embodied spirits, but the valuable offerings were legal necessity even if the marriage isin Asura form - 
distributed among the defendants, also Agradani -ende price has tobe paid for the bride. BRAGIRATHI 
Bramhins, bui‘invited not as such but ‘as men of tho v. JOKHU RAM UPADHIA, 7 A L. J. 667 -465 


, same village: —__-_—_-——_— Alienation by father— Ancestral 
. Held, that an action by the plaintiff for recovery of property-~Burden of proof—Evidence—Conjecture— z 
the articles in question was not maintainable. ~- ~ Posttive proof. i 
~ Tiru Krishna Uhariar v. Krishnaswami Tata Ohariar, In a suit by the sons, in a Hindu family, to set . 


6 T. A. 120;2 M. 62, distinguished. Hart CHARAN v. aside an alienation of immovable property by their 
‘Saati Onaran, 11 C. Lr J. 275,140. W. N. 1005 175 father on the ground that the property was ancestral, ` 
i the onus is on the plaintiffs to establish their case that 
ot. ay EDA Bee HDU LAW the property is ancestral and not self-acquired. 
- : fees oth 5 Where the father had succeeded to the property as- - 
SERRA Ere ase er y mother E i the next reversionary heir on the death of the widow 
Beanies engi: aati e Pais Sore ve succe “37 of the last male owner, it must be proved, in order to 
|” Reversioner 8 ng ae tae eo oe Sons 1 show. that the lands are ancestral, that they had’ come 
ANNA ee Ny | ent de ons liable 0th, last male owner by descent from & lineal male . 
unless the debt tainted with tmmorality—Res judicata ancestor in the male line ‘through whom the plaintiffs 
between co-defendants—Mortgage—Mortgaged pro- alac claim. 
perty sold in execution of prior mortgage decree— . When the onus lies on iie plaintiff in seeking to 
Auction-purchaser re-sellsng tt to the mortgagor —Sutt -Beb aside a solemn deed executed by their father, con- 
| On subsequent mortgage—-Property not liable to bè jectures cannot be accepted as a substitute for proof. Í 
'sold—Pleading—Finding of fact not challenged rn Where the evidence showed thatthe last male 
l the first appellate Court cannot be agitated in second Syner acquired some lands by purchase and others 
Nhe hae Goce Pound cert fact t th by the abandonment of collaterals, but there was no 4 
e 9 oun ain facts against tho  oyidence whatever defining the boundaries. ofthese -— < 
appellants. They<did not challenge it in the lower portions of land respeotively:— 
appellate aia Held, that they could-not challenge `` Meld, that the lands could not be held to be 
them in second appeal: ancestral property on such evidence. ÅTAR BINGH v. 
The sons and grandsons of A Hindu are bound by THAKAR SINGH, 42 P. R. 1910, 12 C. W. N. 1049; 85 C. 
the mortgage created by the father in lien of ante. 1089, 35 LA. 206; 80. L. J. 859; 18 M. L. J. 879: 198 
cedent debts which were not contracted for immoral P` W., R. 1908 ~ 721 
” purposes. | ; i eee widow— Gift | in favoi 
-, In asuit brought by a prior mortgagee both the = d ikan 
mortgagor and the subsequent mortgagee were made > an gi an Fadel ibe 


ties: Certain issues were decided as between the Where a Hindu widow gives property inherited Nom 

_ prior mortgagee and the mortgagor. . her husband to a person, who, if she were to die at 
- Held, that the issues conld_not be res judicata ag Once, would take the property, whether with a lifo- 

| between the mortgagor and. the subsequént mortgagee ostato or a fall- estate, her gift would only be tanta- 
in a suit-brought by the subsequent mortgagee on mount to a relinquishment of her rights and accelera- 


the strength of his mortgage. tion of the rights of the person next entitled to pos- 
' A suit was brought by a prior mortgagee ard the” session after hèr. _ 
- subsequent mortgagee was macea party. The subse- > |, Bhopal Ram v. Lachma Kuar, 11 A. 258, followed. ` 


quent mortgagee was given an opportunity to redeem A Hindu widow made”an absolute gift of the pro- 

the prior mortgagee but he failed todo so. The pro- perty which she had received from her husband in 

perty was put to auction free from all incumbrancey favour of her daughter: Held, that the effect of 

and was purchased by a person who sold back the pro- the gift was merely to accelerate the daughter’s 

perty to the heirs of the mortgagor. Held, ina suit estate. Rup Rax n. Rewari, 7 A. L J. 645 541 > 
- brought by the subsequent mortgagee, that the pro- © = GIft from father to daughter-— ` 





porty thus purchased by the mortgagor ceased to be Constructtron— Intention of donor— Right of donee-— 

security for the mortgage-debtof the subsequent mort- - Absolute or life-estate—Putra poutradi krame— 
and was, therefore, not Liable for that debt. Heirs of donee’s husband encluded. 

Sanpkeo Rar v. Sewak Rat ~- 331 ` A gift froma Hindu father to his daughter ran 

ne Mitakshara——Legal neceg- thus :—“You do remain in possession of the land: 


sity—Secend marriage of a co-parcener whosé first . held by myself, down to your sons, sons’ gong -and 
‘ wife ts dead—Marriage® expenses, oe a family 80 on in succession (putra poutradt krame); yon 


necessity. shall not give up any land in favour of ‘any body 
The first marriage of a ço- parcener ina joint Hindu and your sons and heirs in succession will hare 
family is a legal necessity. a right to own and possess.the property, your huskand 


.Sundrabas v. Shiv Narayana, 82 B.BI; 9 Bom. J.B. - and husband’s heirs or any member of another family ~ 
_.* 1868; 8 Mal, T. 44, followed, being excluded”; . a 
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“Held, that the intention of ie donor sii be 
j ascertained from a consideration of the entire pass- 
age in the deed of gift, and that in considering 
' that passage effect must be given to what is known 
to be the usual intention ofa Hindu in disposing .of 
his “property, which is to keep the property in the 
family so that-if may pass to persong- who may 
be able to confer spiritual benefit on the donor, 
that in the present case the intention of the donor 
was to create a life-estate in favour -of the 
donee with the remainder over to her sone or 
sons’ sons in succession, and that under the 
gift no heritable mgt passed to the daughter 
of the donee. 

Mahomed Shamsoot Hoses Shetoakram, 21. AT 
at p. 14; 22 W. R. 400; 14 B. L.R. 226; Ram Lal 
Mookerjee v. Secretary of State, 8 I. A. 46 at p. 61; 
7 0. 304, 10 O.L.R. 849; and Lalit Mohun v. Chukkan 
Lal, 24 I. A. 76 at p. 88; 240. 884, referred to. NANDA 
Gopan v. PARBBHMONI DEBI 354 


GIFTE to idol—Debutter property — 
Nature of proof—Regulation I of 1819—Resumptson 
proceedings—Question whether lands are endowed or 
not—Adjudication not final nor foreign to engquiry— 
Shebait, extinction of family of—Reversion to family 
of grantor— Description of debutter property in docu- 
ments, effect of —Unlawful diversion of profite of de- 

~ butter property not to destroy tts character, 


Inorderto prove that particular lands from-the 


subject of a valid public endowment, it must be | 


established that an absolute grant was, in the first 
place, made with the intention that the profits should 
be- applied for the services of an idol, that the 
profits have since been so applied and that the mem- 
‘bera of the family of the founder have not treated the 
property as one the profits of which were mainly in- 
tended to be applied for their benefit. : 

Kasheshures Dasses v, Krishna Kaminee Debea, 2 Hay 
557, Ganga Narain Ssrcar v. Brindabun Chunder Aur 


Chawedhury; 3 W. R. 142, Ram Pershad Doss v. Sreehurce. 


Doss, 18 W. R. 399, Sonatun Byeach v. Juggut Soondree 
Doasee, 1 M. J. A. 66 and Ashutosh Dutt v. ‘Doorga 


Churn Chatterjee, 5 O, 435; 5 0. L. R. 296, 6 I. A. 182, 


referred to. 

In proceedings ander Regulation II of 1819, there 
can be no final adjudication of the quéstion whather 
lands had been s@dedicated as to constitute a public 

charitable endowment, but the question ig not foreign 
to the enquiry by the Revenue officer in resumption 
procedi 

. Budh Singh Dudhuria v. Nirad Baran Roy, 2 0, L.J. 
431 at p. 444, dissented from. 

When the "family of a shebdait dies ont the shebust- 
ship will,in the natural course, revert- to a member 
of the family of the original grantor. 


Sital Das Babajs v: Pertap Ohunder oan 3 Ind, - 


Cas. 408; 110. L. J. 2, referred to. 

Although tho description of a property as debutter 
in documents may not amount to proof of the 
character of the endowment, it still can be accepted, 
as showing that the property was all along regarded 
as endowed pro 

The unlawful diversion of the profits of an ender 
ed property will not be sufficient to destory the ori- 
gindl grant or to convert the property from the state 


` of endowed property of the idol to secular propert 


MADHAB, "CHANDRA v. BARAT KUMARI DEBI 


GENERAL INDEX, 


_ JAGANNATH v. KANHIA LAT, i 


ne 
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~ Inheritance. See-Hixpp Law 
- — ÑUCCESSION. 
ma —Qotraj ja—Sapinda — Pater- 
-nal uncle's son and brothers dana kan : 
It is settled law under the Mayuhha that the son of 
a father’s brother isa nearer heir than. the daughter 
of a brother... 
Lallubhai v; Mankuvarbai,2 B. 383 at p. 446,- re- 
ferred to. Bat MANEKBAI v. NARANJI DWARKADAS, 12 
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ŘJ Ont fam i ly—Position 


———- of 
eldest brother 9 











65 
—— Mitakshare-_-Father’ 8 
power as managing member to refer a partition ques- 
‘tion to arbtirition—Artoard— Whether sons bound 


It is competent to the father of a joint Hindu 


family, in his capacity of managing member of tha 
family, to refer to arbitration the partition of the 
joint family property and the award made on guch a 
reference, if in other al a vad would be binding 
on the song. 

Jagannath v. Mannu Lal, 16 A. 281, followed. 

123 
Sa m Mitakshara property— 
Fathers power—Alienation-—-Antecedent debts—Evi- 
dence—Burden of sproof--Declaratory stit—Sons 
bound to prove invalidity of alienation—Swit for pos- 
session—Sons bound to prove-immorality. | 

Where a Hindu father alienated the family pro- 
perty to pay off his private antecedent debts and the 
sons sued for a declaration that the alienation was 
invalid: Held, that the onus lay on the sona to prove 
that the transfer was invalid, 

In a suit torecover possession of ths joint family 
property alienated by the father in consideration of 
an antecedent debt, it is for the sons to shew that the 
debt was tainted with immorality. 

Girdhareelal v. Kantoolal, 1 I. A. 321; 14°B. L. R. 
187, 22. W., R. 66; Suraj Bunsi Koer v- Sheo Persad 
Singh, 6 I. A. 88; 5 0. 148; 4 0. L. E. 226, Nanomi 





.Babusain v. Madun Mohun, 13 C. 21; 18 1. A. 1, relied 
i 163 


upon. PERBSOTTAN tv. SHEO SHANKER 

mama - property— Alienation 
—HManager's pouer—Payment of antecedent debt and 
Gove -nment Revenue—Suart by minor to set aside alien- 
ation— Purchaser bound to prove the character and 
nature of the antecedent debt, also that the’ property 

- was meuficient to pay Government Revenue— Legal 

necessity—Beneft to: :mnor—Evidence—Burden. . 

The Manager ofa joint Hindu family executed, ‘on 
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his own behalf and on behalf of his minor nephews, ; 


a sale-deed’ in ‘respect of the joint property to pay 
off some antecedent debts and also some Government, 
Revenue, The purchaser happened to be ‘the wife of 
the mortgagee whose mortgage-debt the sale-deed 
purported to pay. 

Tho minora brought the suit to set aside the sale: 
‘Held, thatthe purchaser was under the ciroum- 
stances bound to prove that the mortgages, for ‘the 
payment of which the sale-deed was executed, were 

of a character binding upon the minors. 

` Hanooman Persaud Pande v. ` Musammat Boobee, 6 
M. L A. 893, referred to. ` 

Held, further, that in order to make the minors 
liable for the ‘Government Revenue, the purchaser 


must show that infactthe property was insufficient l 


to meet the Government demand, _ DHANYANTA Yv. 
BANARSI Lå n 19 


r 


+ 


t 


. entitlë her to a separate maintenance. 





4 
1072 NA INDIAN CASES, [1910 
Hindu Law-— contd ` - Hindu Law—contd. 
————dolnt famlly—Rights to water and ——- Partition—Mwmor brothers. liv- 
wells. i ing with eldest brother of age— Re-union, evidence of—- 


Tho rule of Hindu Law is that rights to water and 
wells, belonging to a jomt family, are indivisible, if 
they are numerically unequal, and that after 
A partition these must be enjoyed by the separated 
co-partners by turns. GovIND ANNAJI BODHANI v. 
TRIMBAK GOVIND DHANESHWAR, 12 Bow. L. R. eT 


and 





——————— ‚Debt - for Marriage 

Maintenance—Right of creditor to recover. 

A creditor, who lent mqney to a Hindn family after 
due enquiry and upon being satisfied thatthe debt 
was justifiable, is entitled to recover the debt from 
the family and the fact that a portion of the loan was 


_ not spent for a justifiable cause does not affect the 


right of the creditor to recover the loan. 4 
A debt for marriage not in excess of the debtor’s 
position in life.is binding on the family. Raanv- 
NATHA MAHANTI vt. DAMODRA MAHANTY, 7 M. L. T. 8844 
(1910) M. W. N: 195 720 
Mitakshara— Gift by one mem- 
ber-without the consent of others—Setting astde of the 
deed of gift not necessary—Limitation «lct (XV of 

1877), Sch TI, arts 91,120, 144. 

Under the Mttakshara law, a member of a joint 
Hindu family has no power to alienate any portion 
of the family property. without the consent of his 
co-parceners. Therefore, if one of the members exe- 
cutes a deed of transfer without such consent, it is not 
necessary for the other members to have it set aside. 
If the transferee from one of the co-parceners is in 














ion of the property transferred, art. 144 of the . 


Limitation Act, 1877, governs the case. Articles 91 
and 120 of the Act have no application. MUETABAL 
SINGH v. HARAN SINGH, 7 A. L.J 783. 841 
— Mitakshara—Futher’s debt— 

Decree for costs agatnst father— Whether son liable to 








A Tana for costs passed against a Mitakshara 
father, who has failed to substantiate a claim made 
to some property, is binding on his sons who have 

~ succeeded by right of survivorship. 

Khalilul Rahman v. Gobind Pershad, 20 0. 328, 
applied. 

Durbar Khachar v. Khachar Harsur, 32 B. 848; 10 Bom. 
L. R. 297, distinguished and not followed. PRAYAG 
Sanu v. KASI BAHU, 140 W.N. 659; 11 O.LJ. 599 258 








——_ 


law ; é 
Oruelty —Abandonment. 


The facts that the husband kept a number of 














- mistresses in “his house; that acting under the 


influence and at the instigation of some of them, he 
used to beat his wife, kicked her, threatened to 
out her to pieces and shoot her,that after having 
_subjected her for some period to that kind of 


cruelty, drove her out of his house and though often, 


requested to take her back or provide her with separate 
maintenance, he not only refused to have anything to 
do with her but levelled against her charges of 
“unchastity,e which he made no attempt to justify, 


` entitle the wife to a separate maintenance. 


Yamunabat v. Narayan Moreshwar Pendse, 1 B. 
164, referred to. 
` According to Hindu Law, cruelty is not necessary, 
if there has been abandonment of the wife, to 
BITABAI v. 


525 


RAMACHANDRARAO, 12 Bow., L., R. 873 _ 


` 


~~ b = i 


Malntenance—Daughter-in- , 
581 


‘defendant to prove that he 


Junction of estate—Agreementtore-unite on behalf of ` 

minor, 1f vale. J : 
, A partition of the family property took place bet- 
ween three uterine and three atep-brothers and the 
property was divided into six different shares. Tro 
of the uterine brothers were at that time infants and 
they continued to live with their eldest brother After 
some time he died and his gon, the plaintiff, continucd | 
to live with his two uncles. Afterwards the uncles 
died and the plaintiff claimed title to their shares es. 
their nearest relation on the ground that after the 
partition, there had been a re-union amongst the three 
uterine brothers and that the plaintiff is entitled to 
succeed by survivorship asẹ member-of that joint: 
family in preference to the step-brothers: : 

Held, that, according to the Hindu Law, mere living 
together at one residence or carrying ona joint 


‘trade does not constitute a re-union after partitior, 


but there must be ao junction of estate. 

Gopal Chander v. Kenaram, 7 W. R. 35, followed. 

Held, also, that an agreement to re-unite cannot be 
made on behalf of a person'during his minority, and - 
that, therefore, the mere fact that the two minor 
brothers lived with their eldest brother would not, in 
itself, be sufficient to indicate an intention or agrec- 
ment to re-unite. - f 

Balabuw v. Rukhmabaı, 20 C. 725; 7 C. W. N. 642, 
(P.C.), followed. is 

Held, therefore; that the suit must fail, RASHI 
MENDLI v. SUNDAR MENDLI 441 
— Mm Presumption as to some cf ` 

the members remaining joint—Re-wnion—P oof. 

There is no presumption that when one co-parcener 
of a Hindu joint family separates from the others, 
the Jatter remain united 

Where it is necessary, in order to ascertain the 
share of an outgoing co-parcener, to fix the shares which 
the others would be entitled to, the separation of one 
might be said to be the virtual separation of all, and 
nn agreement amongst the remaining co-parceners to- 
remain united or to re-unite, must be proved like. 
any other faot. PARBATI v. MAHARAJ Siyan 795 
— Religious endowment 

— Management of temple and of temple ‘p operty— 

Shebait—Ballavcharya sect not governed by Hindu 

Law— Custom—Daughter’s son in order to stcceed to 

shéebaitahip must prove special custom—Evidence— | 

Burden of proof. | 

Where there is dedication of property by a private 
individual for religious purposes, in the absence of any 
proof of disposal or direction by the dedicator the 
trusteeship will vest in the latter's heir. 

Gossams Bri Girdharyi v. Ramanlaljt Gossatn, 
17 C 8; 161. A. 187, referred to. i l 

The ordinary Hindu Law of inheritance does not 
apply to succession in the case of shecattshiy of 
the temples of Ballavchurya scct. They have a usage - 
of their own as to succession. 

Raja Mutta Ramalinga Setugat: v. Pertanayagum 
Pillai, 1 I A. 209, Srimati Janokt Debi v. Brigozal 
Acharjta, 10 I. A 32, referred to. i 

Where a daughter’s con of a Ballavckarya Gosain 
claims to succeed to the chctartship of a certain tem- 
ple, he must prove that he is go entithd undcr ihe 
special customary law of the ecct. Jtis not fcr the 
is not so entitled. 
MORAN LALAJI v. MADHSUDAN LALA, 7 A.L.J. 420 77 
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ters daughter whether heir—Ramjani prostitutes—_ 

Adoption of dancing girl—Custom—Immoral prac- 

tices—Tratmng up a girl as a prostitute—Nochi, 

meaning of, 

A sisters daughter ia nob an heir to the stridhan 
ofa Hindn female; still. less can an illegitimate 
. daughter of the sister of a deceased prostitute succeed 
‘to her estate as her heir. 

Among prostitutes'of Ramjan: class there ia no 
custom as to the adoption ofa girlin the'absence 
of an issue. 

A practice under which a prostitute, who has 
no daughter, may obtain a girl either from a mem- 
ber of her own caste or from outside, train her up 
as a prostitute, and leave her to succeed to her pro- 
perty, is an immoral practice. 


A nochi isa girl whom a prostitute keeps and 


trains up with a view to her becoming a prostitute. 
- BECRETARY or Stare v. SHAMAN 210 








—— Daughter succeeding to 

father’s estate-—Pe:formance of father's shrad—Gift 

~ on occasion of shrad ceremony—Valulity of gift— 
Whether can be tmpeachad by reverssoners. 

. According to Hindu ceremonial law, it is. competent 
to the daughter to minister to the spiritual needs of 
her father in all those ways in which thé widow is 
competent to serve the spiritual ‘needs of her husband. 

A. gift by a Hinda daughter, succeeding to theestate 
of her deceased father, of some of those properties on 
the occasion of hor father’s shrad ceremony in a holy 

, place, is valid and cannot be impeached by the rever- 
sioners, provided the property sold or gifted bears 
a small proportion to the estate inherited. 

Rama v Ranga, 8 M. 552, Lakshminaryana v. Dasu, 11 
M, 288, Puran Daily. Jai Narawm, 4 A. 482, Ram Kamal 
Singh v. Ram Kishore Das, 22 0. 506, Ra) Ohúnder 
Deb Biswas v. Sheshoo Ram Déb,7 W. R 146, Ohowdhry 
Junenenjoy Mullick v. Rasmoyee Dossee, 10 W. R. 

-809, Collector of Masulipatam v. Oavaly Venkata 


Narianappa, 8 M. I. A. 529 atp. 651, referred to. 


VAPPULURI TATAYYA v. GARINALLA RAMAKRISHNAIMHA, 
(1910) M. W. N. 222; 8 M. L. T. 74 


~e Mitakshara—~Unele of halj- 
blood succeeds in preference to the son of an uncle of 
whole blood. 
An uncle of half-blood succeeds in preference to 
the son of an uncle of the whole blood. 
Suba Singh v. Sarfraz Kunwar, 19 A. 216, dis- 
‘tinguished. KESERI MOHAN v. GANGA SAHAI TA. L. J. 
560 | . 364 F. B, 


A eres — noe Stridhan — Daughters and 
son3s—The expression paro tu and the like—Interpre- 
tation, 

When a Hindu woman dies possessed of stridhan 
property called anavadhaya (a gift subsequent to 
marriage), and the claimants to that property are her 
sons and daughters, these all become entitled to share 
the property equally as heirs; with this difference, 
however, as to daughters, that the unmarried have 
preference over the married. 

Among Sanskrit scholiasta, it is a rule of construc- 
tion that when pare tu or the like forms of expression 
occur in a work, they should be interpreted, generally 
speaking, as meaning that the author who uses them 
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intends thereby. to represent that the dissenting 
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opinion is either his own or is shared by | him. DAYAL- 
DAS Lanpas v, BIYITRIBAI; 12 Box. L, R. 886; 84 R: SO 


Succession —Dayabhaga — Ayautuka - 
stridhan—Ohildless widow, property of —Step-brother 
—Husband's younger brother—Preference. ` 
Under the Dayabhaga,S8chool of Hindu. Law, the 

younger brother of the husband of a childless widow 


_ is entitled to succeed to her Ayautuka stridhan pro; 


perty in preference to her step-brother. Desbr PRA- 
BANNA Roy UHOWDHURY v. HaRENDRA NATH noe 





Mitakshara — Survivorship 
— Hxecution of decree—Decree agavnst father—Haect- 
tion agawat son—Cirnl Procedure Code (Act XIV _of 
1882), 8. 244. 

A Mitakshara son, Who has succeeded by right 
of survivorship, may be brought upon the record 
of the proceedings in execution of a decree against 
his deceased father, and exeoution can be carried on 





' against the properties in his hands, coming by descent 


or survivorship, unless he can successfully raise the 
plea of illegality or immorality. 

Amar Ohandra Kundu v. Bebak Chand Ohowdhury, 
84 O. 642, (F. B.) ; 11 C. W. N. 598;5 0. L. J. 491; 
2 M. L. T. 207, relied on. 

Suraj Bunst Koer v. Sheo Prasad Singh, 5 9.148 ; 6 
L A. 88; 4 0. L. R. 226 and Madho Parshad v. Mehrban 
Singh, 18 O. 157 (P. 0.);17 TA. 195, distinguished. 

Peary Lal Sinha v. Ohandst Charan Sinha, 11C. 


"W.N. 168;5 0. L. J. 80 must be taken as overruled 


by Amar Chandra Kundu v. Bebak Chand Chowdhury, 
34 C. 642, (F B.);11C. W. N. 698; 60.L.J. 491; 2 AL 
L. T. 207. Rarasnwar Sineu.o. Guras Cann 582 
— —~-— ` Mitakshara—“Samanodak”, 

meaning of-—Sister’s son —Bandhus—Bandhus SUC. 

ceed after samanodak, ` 

Samanodaks are those who come within the seven 
degrees beyond the sakulyus or even further so long 
as the pedigree can be traced. 

Har Devhari v. Amrit Ram Jamat Ram, 
referred to. ` 

Persons, who aro in the fourteenth degree from the 
common ancestor, are nearer reversionera to the 
propositus than the sister's son who isa bandhu. BAJ 
BARAN Ral Vv. KAMLA PARSHAD, 7 A. L.J. 802 698 


Mitakshara — Right of step- 
< brother—Succession with whole brother —Jpecral cus- 
tom--Wajib-ul-arz-—-Evidence of custom. 

A step-brother ina Alttakshara Hindu family has 
no right to share equally with a whole brother, in the 
absence of a special custom. 

There is no class of evidence that is more likely 
to vary in value according to circumstances than that 
of the wajib-ul-arzes. ` 

Muhammad Imam Ali. Khan v. Sardar Husain Khan, 





10B. 3872, 


TS 








| 25 I.A. 161, at p. 169, 2 O.W.N. 737; 26 0. 81, Musammat 


Parbati Kunnar v. Rant Chandr apal Kunwar, 36 L A. 
125,18 0. W. N. 1078; 10 O.L J. 216; 4 Ind. Oas. 25; 11 
Bom L B.800;6A L J. 767;5 M. L. T. 427, 81 A. 
457. 12 O. 0. 804, 19 M. L. J. 605, referred to. 
Where from internal evidence, it seems probable - 
that the entries recotded connote the viowsa- of 
individuals as to the practice that they would wish to 
see prevailing rather than the ascertained ‘fact of a 
well-established custom, if is proper to gttach 
weight to the fact that no evidence at all is forth 
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coming of any instance in which tiè alleged custom 
has been observed. ANANT Sıxan v. DURGA SINGH, 
140. W. N. 770; 7A.L J. 764,620. L.J. 86; 12 
Bow. L. R. 504 8 M L. T. 79; (1910) 4 x N. 884; 





20 M. L. J. 604 H . Cr 
em amanna Widow. Bee HINDU Law— 
ALIRNATION, 
- See Hixnpu Law—MAtir- 
TENANCE. : i ' 











Re-marriage, valid “by 
custom does not divest widow’s right in her 
husband’s property- Taga Brahmans—Custom of 
re-marriages of widow prevails 116 
s alienation by—Legal, debt 

— Payment of ecact amount of debt— Bale for moie 

than that amount—Setting aside sale. 

A sale by a Hindu widow cannot be set aside upon 
payment of the amount which it was necessary for 
the widow to raise to pay off a legal debt, simply be- 
cause the property sold was not sold for a sum which 
exactly covered that debt. 

Lala Ohatra Narayan v. Uba Kunuari, 1 B L. R. 201 
‘and Sugeeram Begum YV. Juddoobuna suhaye, O W. R. 
284, followed. : 

Deputy Commissioner of Kheri v. Khanjan Singh, 
11 O. W. N. 474, (P.O), 29 A. 881; 50. L J. 344; 
4 A. L. J. 282; 2 BLL. T. 145; 17 M. L. J. 288; 9 
Bom. L. R. 591; 10 0. C. 117, distinguished. FELA- 
RAM Roy v. BAGALANAND, 14 CO. W.N. 895 207 
= 3 alienation by, without legal 

mecessiiy—One suti to haute several alienations de- 

clared «wnvalid—Misjomder of causes of action, if 
ground of appeal—Oitil Procedure Code (Act XIV of 

1882), s. 578— Civil Procedure Gode (Act V of 1908), 

8. 99. 

The reversioner ton certain estate brought a suit 
for°a declaration that the alienations made by the 
Hindu widow who held the estate were invalid There 
were two sets of defendants. ” The first Court decreed 








eee 
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` the anit and on appeal, by one set of defendants, 
- the lower appellate Court dismissed the suit on the 


ground of misjoinder of several causes of action and 
of parties: : : 
Held, that there was no misjéinder, and that even 
if-there was uny, the defect was amply coverod by 
section 578 of the Civil Procedure Code, 1882, which 
has the effect of preventing the defect from being 
made a ground of appeal. aces 
Lala Rup Narain vy, Gopal Dev, 860 780; 3 Ind. 
Cas, 882; 13 C. W. N. 920; 10C. L. J. 68; 6A. L. J. 
, 567; 5 M. L. T. 423; 11 Bom. L. R. 888; 19 M L. J. 
548; 93 P. R. 1809; 86 I. A. 108, followed. PROVABATI 
DEBI v. RAMASWAR MANDAL 248 


—— 








WHll—Competency of minor to 
make Will 6 
——— See WILT. - 


Hindu Widows’ Re-marrlage Act 
(XV of 1856), S. 2, applicability. of —Hindu 
Ian— Widou—Re-ma riage-—Valid by Custom— Does 
not divest widow's right in her husband’s p operty— 

. Taga Brahmans—Cuatom of re-marriages of wadow 
prevails. 

Among Brahma of Taga community, re-marriage 
of a widow is valid by custom. 
Where according to the custom of a caste, the 








re-marriage of a widow is valid, Act XV of 1856 does ` 


not apply and the widow does not loge her right in 
her @eceased husband's estate by the mèro fact of 
re-marriege. Mura v. Pantas,7A.L.3.417 HIG 


~ 
. 
r 


INDIAN CASES. 


6 
-[1910 
Hindu Wills Act (XXI of 1870), S. 26 


DE NY St 





S8., 2, 5—Successton Act (X 
of 1865), s 187—Admuntstrato:-General’s Act (11 of 
1874), 3. 86—Will made in Bombay—Comprising 
property worth less than Rs. 1,000—Administiator- 
General’s certificate—Sufficient without probate— 
Right to sue. ` 
A Wl) made in Bombay is subject to the provisions 

of the Hindu Wilis Act. But where the property 

comprised in the Will is less than Rs. 1,000 ın value, 

a claimant under the Will is entitled to obtain a 

certificate of administration under section 36 of the 

Administrator-General’s Act, and then to sue for 

possession of the property mentioned therein, without 

taking out probate. i 
That that provision of the Administrator-General’s 

Act is not affected by the mcorporation in the Hindu 


“Wills Act of section’ 187 of the Succession Act, is 


clear from section 6 of the Hindun Wills Act which 
provides that nothing contained in this Act shall affect 
the rights, dutiea and privileges of the Administrator- 
General of Bengal, Madras and Bombay respectively. 
NARAYAN SHRIDHAR DATE v. PANDURANG Bapusi 12 


Bou. L. R. 471 
§.5 905 


Improvements. See LANDLORD AND TENANT. 
ie vt Right to claim -valae, whtn 
arises—-Improvements by life-tenant or purchaser 
from him | 




















a maan Conveyance by executor— 
Money spent by purchaser on the improvement of 


the property 893. 








Compensation for buildings 
erected by tenant on Jandlord’s land 1006 


Inam lands im Zamindari tracte—Right of Inamdars 
to eject——P) esumption. 
- The fact that the nam was granted by the Zemin- 
da; does not raise the presumption that the Inamdare 
acquired a mght to’eject. In the absence of evidence 
of mght to eject, the tnandars cannot succeed in a 
auit-to eject persons who, and their predecessors, have 
been in possession for over 50 years. : 
Achayya v. Hanumenthaayudu, 
explained. Mapnpu YABRAYYA V. YADULLA “KANGATI 
Naronu, 7 M. L. T. 885 


Inherent power of Court, Lunitation on. 

There is no authority for the proposition that the 
inherent poweis-of Courts -extend to oyerriding or 
abiogating statutory law. Aspoot Hoosrin. v. 
Eswari, 12 Box. L. R 462 


Injunctlon—Nangal land—Conversion into a 
286 


building site 


; Insolvency—Indian Insolvency ct, 8. 78—Letters 


Patent, s8. 15, 18—Appeal fiom order of Insolvency 
Commitsstoner——Division of opinion, belween Judges 
hearing appeal—~Further appeal whether les. 


Where the Judges of the High Oourt hearing an 
appeal from an order of the Commissioner in Insol- 
vency do not agree in their opinion, a further appeal 
Hes under section 15 of the Letters Patent. 

Section 18 of the Letters Patent confers the power 
which 18 given by section 78 of the Indian Insolvency 
Act, but that does not of itself deny tho right of 
further appeal and thero is nothing in the Lotters 
Patent to prevent the application of section 15. OFFI- 
CIAL ASSIGNEE OF MADRAS v. LUPPRIAN, 8 M. L. T. 101 


14 M. 269, 


-e 


a 
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ae oes Interest—conold. = 


"W. B. 1910; 7 M. L. T. 417; 45 


petition, presentation and admission of 
—Order of adjudication —Order of dsscharge—Fraud 
or other acts of bad faith by debtor, consideration 
of-—Provincial Insolvency det (TIT of 1907 ), 33. 6 (3), 
15, 16, 44 and 45. 


Where an insolvency petition | has beon, put before 


- 8 Court by a debtor under Act III of 1907, the Court 
is entitled to dismiss the application only when it- is 
satisfied that the debtor had no right to present the 


- petition under section 6 (3) of the Act. 


The provisions about proof of the servico of notice 
on the debtor, or of the alleged act of insolvency, 


-or of the debtor’s ability to pay debts, or of any 


other sufficient canse, contained in section 15 (1) of 
Act III of 1907, refer to cases where tho- insolvency 
petition is putin by the creditor. 

Where a debtor has a right to present the petition! 
the Court is bound under section 16 (1) to make an 
order of adjudication. Questions relating to alleged 
bad faith or fraud, eto, on the part of the debtor arise 
for decision only when the debtor applies for an 
rae of discharge. HAMID ALI b. IHTISHAM ALI, 13 

094 ; 


Piani ramak 








Punjab Laws Act (IV of 1872), 3. 27— 
Insolvency Act (Ll and 12 Vict, O. 21:)— Order of 


- * Punjab Insolvency Court—Subsequent vesting order 


by Bombay High Oow t— Conflict of purisdictton, 

An order in insolvency was passed by the Insolvency 
Court at Amritsar, under the Panjab Laws Act, 
requiring the debtor to farnish security and to putin 
lists of property, creditors and debtors. Subsequently | 
a vesting order was passed by the Bombay High 
Court under 11 and 12 Vict. © 21, vesting the pro- 
perty of the same debtor in the Official Assignee of 
Bombay, who apphed to the Insolvency Oourt at 
Amritsar to dbstain from realizing the property of 
the debtor and asked that that property should be 
made over to him: 

Held, that under the Panjib Act what ig entrusted 
to the Punjab Oom bis merely administration of the 


estate of the insolvent and that under that Act no ` 


transfer of the debtor’s property takes piace in favour 
of the Receiver or the Court, and that, therefore, as 


‘the property had vested in the Official Assignea of 


Bombay, he was entitled to the order he asked for. 
OFRIOIAD AgsiaNEen,- BOMBAY v. REGISTRAR, 8. C C. 
AMRITSAR, 14 C. W. Ne 569,7 A L J. 857; (1910) M. 
W N. 177, 12 Box. L. R. 896; 11 0. L. J. 443; 69 P. 
ete R. 1910: 370 418; 
20 M. L J.482 `- 273 P. C. 


a ARER Act, 11 & 12 Vic. Ch. ee 
= 73—Further appeal where 
38 





two Judges differ 
Inspection of disputed property—Inventory, 
_ preparation pores power to direct a 


inventory 
Instalments Aiace Paasi 552 


Interest at contractual rate not to be interfered 


with unless undue influence shown 572 
— Mortgage — Compound and post diem 664 
——— after the due date—General covenant jor 

payment of interest. 

Where there is a separate covenant for payment of 
‘interest Independent of the covenant for payment ‘of 
the principal sum.at a certain date, interest under 
“the formers covenant is payable after the date fixed 








1 


for payment of the -principal, NABAYAN PRASAD U. 
Diwan, 180. 0.125 * 996 


Interpretation of statutes, roles of - ò 


a Change i inlaw of proce- 
dure wa A 1015 


Construction of provision 











restricting natural right 
ore ~——Preamble—-Enacting clause 











————- Retrospective effect of sta- 
tute—Limitation — Right to execute decree is se 
88 


metiem eaa 





stantive right 











Bjusdem generis, principle 





of-——Marginal motes, value of 313 
fat ee ——-Munioipal Act 431 
lnc eee, ~———-‘ Shall presume’ 609 
—— —— aana Penal statute 620 
amma ———.—- ——_—- Statute conferring jurisdic. 
_ tion oe 857 


Words of an old statute 
transcribed into a new one 819 
———————- Marginal note. 

There has been considerable divergence of? judicial 
opinion upon the question whether marginal notes 
oughtto be relied upon in the interpretation of a 
statute. NAWAB BAHADUR or MURSHIDABAD v. GOPI- 
NATH MANDAL | 
Intervenor—Appearance in appeal without ap- 

pearing in first Court 912 
Irrigation explained 199 
— ~~ channel—Non-repaw by Government— 

Deficiency of supply thereby—Suit for loss thereby 

caused—— autt les. 7 

A person bound by reason of his tenure to keep in 
repair irrigation channels isnot liable to an action 
by individuals injured-by his failure to do so. 

Young v. Dates, T H. and N. 772; Rundle v. earls 
(1898) 2 Q. B. 83, referred to. 

A Zamindar’s position ig aualogons to that of & 
person or corporation on whom statutory powers and ` 
duties are imposed. - 

JAM. R Co. v. Zammdar of Carvatnagram, 1 I. A.. 884; 
14 B L. R. 209; 22 W. R. 279, Pletcher v, Rylands, 
“8 H. L. 330, discussed. : 

In the absence of law liability as regards in- 
dividuals, the mere imposition of a statutory duty-is 





“nob taubamount to statutory liability i in case of non- 


feasance. The statutes must impose the lability 


‘ expressly or by clear implication. 


No suit hes against Government by an individual 


s for loss occasioned to him for the mere failure to 


repair an irrigation channel by the Government ` ` 
Sanka avadivelu Pillai v. Secretary of State, 28 M. 


| 72,16 M. L J. 32, discussed and explained. 


When the orop fails for want of water, all that the 
ryot can claim is that the land tax shall be remitted. 
SECRETARY OF STATE FOR INDIA v. MUTHUVEERAMA 
REDDI, 7 M. L. T. 397; (1910) M. W. N. 207. 731 


‘[ssues—Case to be decided on igsues— Where plaint- 
fs title was asaumed case not & be dismrssed—De- 
claration— Damages. 

The defendant Municipality deeming it necessary 
to repair the bank of a tank, belonging to the 
-plaintiff, had undertaken this repair and, therefore, 
used the “soil of a certain pathway of Which the 
plaintiff claims to be ake owner. The plaintiff 
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- sued for a declaration of her title to the 
land of the footway and for compensation. The de- 
fence was, not that the pathway was vested in the de- 
fondant, but that what it did was justified by its 
. statutory powers. 


The first Oourt declared the plaintiffs title and ‘ 


gave him a decree for one rupee as damage. The 

‘lower appellate Court confirmed the decree for dam- 
age, but madethe declaration of the See title 
subject to a public right of way. 


On appeal tothe High Court, Brett, J., dismissed the 


- suit on the ground that the pathway was a road and 
vested in the defendant: 
“Held, that the case could only be decided on the 
‘issues on which the parties went to trial, that on the 
issues it was assumed that the plaintiff was entitled 
to the pathway, that, therefore, ihe suit could not be 
dismissed, and that the propér decree would be to 
confirm the decree for damage piven by the first 
Court, without any declaration. KAMAL KANINI DEBI 
v. H. T. S. FORREST 446 


Jalin Agarwallah = Adopt:on—Married person, 
whether may be taken in adoption— Custom— Question 
of fact —Hindu Law. 

Agarwalla .Jains are governed by the ordinary 

- Hindu Law unless and untal a custom to the contrary 
is established. 

The question whether a custom authorizing the 
adoption of a married boy hasbeen established, is a 
pure question of fact determinable upon the evidence 
given in the case. 

In the present case it was contended that the ovi- 
dence, limited as it was to a comparatively small 
number of centres of Jain population, was insuffi- 
cient to establish a custom Bo wide as this 

Held, that though the present case was an unsatis- 
factory precedent, if in~any future instance fuller 

.evidence regarding the alleged custom should be 
forthcoming, yet with regard’ to the relative rights 
of the parties to the present case, who have had full 
opportunity of producing whatever evidence they 


desired to produco, the evidence supported the cus- ’ 


tom. Rur UHAND v. JAMBU PARSHAD, 14C. W, N 546; 
7 A. L. J. 349; 12 Bow. L. R. 402; 11 C. L. J. 464, 82 
A. 247; 8 M. L. T. 8, 20 M. L J. 439 272 P 


Jurisdiction—Appellate Conurt—Grant of ad 
interim protection - 95 
of first Conrt to amend decks 
after affirmance on appeal 669 
—— of Chief Court to hear appeal from 
conviction by Superintendent, Hill States 640 
District Judge—Remand of appeal 
by High Couwit~-Transfer of appeal to Sub-Judge, 
whether legai—Objection taken for the first time in 

High Court, whether entertainable. 

A second appealfrom the decree of a District 
Judge was remanded by the High Court. When 
the case went before the District Judgo, who was 
the guocessor of the Judge who had originally - heard 
the appeal, he transferred it to the Sub-Judge who 
heard the appeal without any objection: 

Held, that the District Judge had sadi on to 
- transfer the case to the Sub-Judge. 

Heid, farther, that the appellants not having 
taken any exception to the hearing of thg appeal by 
the Sub-Judge, ıt 18 nut open to them to take the ob- 
jection in second appeal. A - 








. * 


CASES.. o < 


Jurisdiction —contd. 


Gurdeo Singh v. Chandrika Prasad, 1 Ind, Cas. 913; . 
86 0. 198; 5 0. L. J. 611, referred to. Provat À 
OHANDRA DAS v. MIA JAN 384 
aki a -Forum—Place of offence uncertain. 

--Place where consequence would onsue—Irregu- 

larity in matter of forum-~Interference by High 

Court 563 

of Muusif to deal with execution of 








decree for amount over one thousand rupees, 97 
, inhorent—Be-hearing | 666 
—— Order against trustee 863 


——-———~, question of-—Addition of parties 


erie iene Romand by High Court to Dis- 
_ trict Judge —Remand by District Judge to Munsif 400 


arem anan ——_—-—-—Snit for restitution of cong go 
rights g 
raman aan Kjai bi to set aside adoption 636 


—_—— Suit for rent— Claim by, tenant to 
deduct expenses of repaire—-Jurisdiction of Munsif 








[1910 


to. investigate when the claim oxceeds peonrian 


limit of Jurisdiction 

Trial of an. offence under Frontier 
Crimes Regulation without Cotincil of Edats 
Course of appeal 959 

















— Competency of Court to direct suit 
disposed of by another Court of equal jurisdictisn to 
be restored for re-hearing. 

A Court has no power under the law to direct that 


a suit which had been tried and disposed of in another ` 


Court of equal jurisdiction should be restored for 
ro-hearing. KSHETRA MOHAN v MAN GOBINDA Pat, 
14 0. W. N. 558 13 











Suit for money r on contracti- 
Place of suit—Performance of contract-—O0onat uction 
of contract—CommerGal usage-Duty of debtor to 
sesk out his ci editor. 

A suit to erforce payment of money due under 4 


written contract executed in the Punjab from a-- 


defendant residing inthe Punjab 1s not cognizable 
by the Karachi Court, where there is no evidence to 
prove that the money wag agreed to be paid in 
Karachi. 

A commercial contract must be construed by com- 
mercial usago. Whero the eyidence on the record 
shows that it ia the practice for the creditor to make 
the demand on his debtor, the general rule that a 
‘debtor 1s hound to soek ont his creditor will not have. 
the effect of making the ‘debt payable at the creditor's 


place of businegs. Hemanpas v. DevisHan DIN Datis ie 


r 


Value. See VALUATION OF SUIT. 


—— ——— Of Clvil Court—Caste ds 


tion. 5 





eaaa to act under eron 14 of 
the Religious Endowments Act 

Hxclusive right 14 offici- 

ate at cremation at particular place—Buit, for do- 

claration 864 

















oo —— to deal with a mortgage- 
debt adjudicated upon by special Judge under the 
Bandhelkhand Encumbered Estates Act 164 














ceedings completed . 2 
naa to enquire oe ai 


199 





tion whether irrigation is beneficial 


~ 


“to disturb PES, 83. 607 
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- 


ha 





————— of Civl] Court—Dispuio 
regarding trusteeship of public charity cannot be re- 
ferred to arbitration—Power to file award 219 


me Suit for, injunction to res- 
- train interference with the right to conduct ram 


lila 223 


meaa Mortgage — Usufructuary — 
Occupancy holding—Relinquishment by mortgagor’s 
vrepresentative— Mortgagee’s suit for declaration that 
relinguihment was ymvalid*-Marntainabilrty of the 
SUH. í 
A usufructuary mortgage of an occupancy holding 
was executed prior to the passing of the Tenanoy Act, 
TI of 1901, and the mortgagee was put in possession 
The representative of the “mortgagor relinquished 


cen oe 





a 


-rhe holding in favour of the zamindar: Held, that a 


`~ title as a co-sharer 


- dian of property of minor 


suit by the mortgagee for a declaration that the 
relinguishment was-invalid as against him could lie 
in the Civil Court. Supra BIBI v. RAGHURAR SINGH, 
7A. L. J. 201 





aa Property in possession of 
trustee — Minor beneficiary—-Appointment of gnar- 
862 

x m—— Revenue Court decree — Suit 
in Civil Court to set aside the decree—Jurisdiction 





of Civil Court to entertain such suit 89I. 
1 OF CIVI or Revenue Court 
~-Rent-free grant — Proprietary title ‘425 








tenant 





— Question: of title—-Record- 
703 


ed co-sharer 














1901, s8 95, 167—-Status of tenant determined by 

Revenue Court—Subsequent suit in Civil Court not 

maintainable. 5 f 

Where in a snit for ejectment, the Revenue Court 
has determined that the defendant is a fixed-rate 
tenant, itis not opon to the plaintiff to subsequently 
come to the Civil Court.and to have it declared that 
the defendant ia ‘a mortgagee and not a tenant holding 
at fixed rates. MAHARAJA VIZIANAGRAM v. CHHANGO 
Kory, 7 A. L. 3.556 


aamiin nerima eka 





— *—_ Punjab Tenancy Act (XFI 
of 1887), ss. 77 (8) (k), 100—Sust against co-sharer 
for share of price of trees—Practice —Sutt cognizable 
by Assistant Collector, First Grade, tried by Munsif 
who tz-also an Aaststant Collector, Second Grade, 

A suit by a co-sharer against anotber co-sharer 
fora share in the sale proceeds of certain trees, 
growing in a joint holding and sold by the’ defendant, 
falls within section 77 (8) (k) of the Punjab Tenancy 
Act and is exclusively cognizable by a Revenue Court. 
The mere fact that the defendant denies the plaintiffs 

cannot affect the question of juris- 
diction. i c ` 

- Ram Jus v, Ralla, 25 P. R 1909, 70 P. L. R. 1908; 

39 P. W. C. 1909, 1 Ind. Cas. 465, relied upor. 


Where, a snit is exclusively _ cognizable, by an . 


Assistant Collector, let grade, butit has been tried 
by a Munsif, whois also an Assistant Collector, 2nd 
grade, the decree of the latter should be set aside and 
the plaint registered in the Court of an Assistant 
Collector, Ist grade, having territorial jurisdiction. 


~—Relation of landlord- and’. 


Agra ‘Tenancy Act (IT of | 


GENERAL INDEX. = 
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Jurisdiction—concld. 
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Nasam v. Joti Mal, 119 P. R. 1894, followed. SULTAN | 
939 


v. SHER MUHAMMAD, 562 P. R. 1910 
—_—_—- of Civilor Revenue Court 





Punjab Land Revenue Act (XVII of 1887), s. 117—- 


, Partition proceedings-——Shamilat land, partition of — 
Right to retain possession of land broken up and 
cultiwate for many years by one of the co-sharera. 

Ata partition of shamtlat land the plaintiff alleged 
that the land in dispntein the presentsnit was broken 
up by him and was in his possession for many years 
and contended that according to custom his poasossion 
should not be disturbed. The Revenue authorities 
did not accept the contention and the land was allotted 
to a different co-sharer. The plaintiff sued in the 
Civil Court for a declaration that he was entitled to 
retain possession of the land by custom: 

Held, that the Civil Oourt had no jurisdiction to 
take cognizance of the case. Kuopa BAKHSH v.-KAIM 
Din, 8 P. L. R. 1910 - 486 





question of fact in Second Appeal 
Jury. See Misprrecrion. 
, charge to. See On. P. O., s. 297. 


Kabullat. See LANDLORD AND TENANT. 


Kidnapping. See P.C., 2. 363. 
Lumbardar—Right of lumbardar to sue alone 
for ejectment of a trespasser : 389 


Land Acqulsition—Ferry — Disturbance — 
Bridge—Raslway Oompany— Compensation. 





——~--Of High Court to deal with 
i 760- 


The taking. of property that merely injures tv l 


franchise, but does not interfere with the ex- 
ercise of it, is not such a taking of property 
from the owners of the franchise as to require 
compensation. , 

Where a Railway Company constructed across 
a river, & bridge, near an ancient-ferry, and the traffic 
across the ferry fell off: Held, that so far as loss 
of the income of the ferry resulted from the user and 
not the execution of the works of the Railway, no com- 
pensation can be claimed. 

Held, in this case, that the compensation ought 
to be assessed upon one-half of the annual loss which 


may be assumed as the loss of income of the owner - 


of the ferry, due tothe acquisition of the lands for 


the construction of the Railway bridge. 


“COL J. 56 


In a case where the owner has been deprived of 
his property by arbitrary proceedings not taken in 
accordance with the Land’ Acquisition Act, he may 
legitimately claim some addition to the compensation 
assessed on the basis of the loss of annual profita ;and 
the additional compensation was assessed in this case 
at one-eighth of the original sum. RAMESWAR SINGH 
». Toe SECRETARY oF Stats FOB INDIA IN COUNCIL, 18 





—Valuation. aor - 

In valning lands within a Municipality, onp-sixth 
should be deducted from the Muycipal assessment on 
the whole area for Troad-cess and other costs, and 
taxes and ground rents should also be deducted, and 
the balance should be estimated at 20 years’ purchase. 

Secretary of State v. Basj Nath Goenka, 12 0. W.N. 
cc, followed. TuLsHi1 MAKHANIA 1. SRORETARY OF 
State ror INDIA IN COUNOIL, 110. L. J. 408 . 


em LAMA, within Municipality 
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Land Sec key pane Act (| of. 1894), 
ss. 6 (1), 18 —Statutory. rights, exercise of— 


Reference to Otvil Court—Osvil Court not to determine ~ 


legality of acquisitton—-Market-value of land--Mode 
of determination of market-value—Future ubility to 
be estimated by prudent business calculation—HFvi- 
dence —Prices realised at sales of neighbouring lands 
+~Valuation, methods of—Division into belts——Depths 
of belts —Front and back lands, valuation of. 

When statutory rights of an exceptional character 
have been created, the conditions prescribed by the 
atatute for the exercise of such rights must be strict- 
ly fulfilled, and if an attempt is made at merely 
nominal compliance with the provisions of the statute 
in the exercise of such rights, the Courts are not 
powerless to afford relief to a person who is aggrieved 
by the adoption of such a course. 


-Luchmeswar Singh v. Chairman of Darbhanga Muni- 


_ciptlity, 18 O. 99; 17 1. A. 90, Saunby v. London Water . 


Commissioners, (1906) A. O. 110; 75 L. J. P. ©. 28; 89 
L. T. 648; 22 T, L. B. 87; Gaekwar of Baroda v. 
Gandhi, 80 I. A. 60; 27 B. 844, relied on. 

‘An investigation into the legality of the acquisi- 
tion of land does not fall within the scope of an en- 
yuiry initiated by a-reference under section 18 of 
the Land Acquisition Act. The questions which may 
be determined by a Courtupon a reference relate 
to valuation, apportionment and other matters of a 


like nature; and itis not open to the Judge to go 


behind the reference and to hold that the acquisition 
has been ultra vires. The object of a reference. un- 


der section 18 of the Act, ia to secure the Judicial as- . 


certainment of the value of the property acquired, and 
other matters strictly incidental thereto, and not to 


determine whether the whole proceeding before the | 


Collector was bad, and the award was illusory aa a 
fraud upon the Act and an evasion thereof, by merely 
nominal compliance with its provisions. Ezra v. Sec- 
retary of State, 30 O. 36 at p. 81, relied upon. Shyam 
Chunder v. Secretary of State, 35 0. 526, 70. L.J. 
445; 12 C. W. N. 569 and Gajendra Saha v. Secretary 
of State, 80. L.J. 89, distinguished. 

To determine the market-value of land one has to 
find out the price which would be obtainable in the 
market for the concrete parcel of land with its parti- 


cular advantages and its partieular drawbacks, both - 


advantages and drawbacks to be estimated rather with 
reference to commercial value than with reference to 
any abstract. legal rights; that ig, the future utility 
must be estimated by prudent business calculation 
ond not by mere speculation ane impracticable im- 
agination. ’ 

Bombay Improvement Trust v. “Jalbhoy, 83 B. 483, 
11 Bom. L B 674; 3 Ind. Oas. 757; Rajenda Nath v. 
- Secretary of State, 32 O. 848, and Fink v. Secretary of 
` State, 34 O. 599, relied on. 

When evidence ia addaced of pricea realised at 
gales of neighbouring lands, it is not possible to 
-~ obtain instances. precisely parallel, in all their cir- 
cumstances, to the partionlar land acquired; dit- 
ferences, small or great, exist in various conditions, and 
what pfecise allowance should be made for these 
difference; is not a Matter which can be reduced to 
any hard and fast rule. ‘At the same time tho in. 
stances produced must relate to lands which on the 
whole hive the same conditions of equality and situs- 
tion a3 the land acquired. 

Trustees v. Karsandas, 83 B. 28, 10 Bom. L’ R. 688; 
1 Ind. Ogs. Su Tefeirod to. : 4 


~ 
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' B. 328, ; 
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” 


To arrive at a fairly correct valuation, recourse 
should be had to two or- more of the known methods 
of valnation, amongat which may be mentioned, first, 


the price paid in recent, bena fide transactions of 


transfers of portions of the property acquired or of 
adjoining lands possessing similar advantages, and, 
secondly, capitalization at a certain number of years’ 
purchase of the actually or immediately prospective 
profit from the lands acquired. 


Harish Ohunder v. Secretary of State, 11 0. W. N. 


876, and Alaul Hug v. Secretary of State, 8 Ind. vas: 
277, 11 0. L, J. 393, followed. 

The mode of valuation by division into belts is 
artificial and does not always afford a reliable guide 
to the ascertainment of the market-value. 4 

Secretary of State v. Indian General Steam Naviga- 
tion Oo., 86 O. 967; 4 Ind. Cas. 448; 100. L. J. 281; 14 
0. W. N. 184, followed. 

If the mode of valuation by division into belts 


-is adopted, a great deal will depend upon the. 


depth of ihe belts assumed more or less arbitrarily. 
No hard and fast rule can be laid down as to the 
proportion between the value of front land and back 
land and it cannot be taken as an inflexible 
rulo, that back land is worth half the front land. 
Government of Bombay v. Karim Tar Muhomed, 83 
10 Bom. L. R. 660; 3 Ind.-Cas. 273, followed. 
RAGHU NATH Das v. . COLLECTOR oF Dacca, 1 C. L.J. 


812 457 
s.18 | 457 
ect emmm SS. 32, 54—Investment 
of compensation iid Nae Saas from order under 

g. 82, whether lies. 

An order under section 82 of the land Acquisition 
Act, by which the Oourt directed that the sum 
awarded. as compensation isto be invested in Qov- 
ornment securities, is part of an award made in a 
proceeding under the Act within the meaning of gec- 
tion 54 and ia appealable. 

Shiva Rao v. Nagappa, 29 M. 117, followed. 

Nabin Kali Debi v. Banalata Debi, 82 0. 921; 2 C, L 














-J. 595; Muhammad Ali v. Ahammed Ali, 26 M. 287; 


Sheo Rattan Rai v. Mohri, 21' A. 854 and Balaram 
Bhramaratar v, Sham Sunder Narendra, 28 O. 526, re- 
ferred to. TRINAGANI Dass v, KRISHNA Lat [57 


- Ss 32—Sale of land ac- 
quired by limited owner before acquisition—Suit by 
reverstoners for declaration of limited interest and 
order on transferee to bring back money to be mwest- 
ed— Maintainability of suit. 

When a Civil Court gives a declaration that a de- 


kringet aka aaa maan 











fendant has a qualified interest in property, but under . 


the-pretence of absolute ownership has taken poases- 
sion of funds which he would not otherwise have boon 
entitled to seize in view of the provisions of section 
32 of the Land Acquisition Act, the Court has ample 
powers to givo necessary directions to render effec- 
tive the declaration which it has made. 

London and North Western Railway v. Lani’: 
Corporation, 15 Beav. 22. relied on. 

‘A Hindu widow, without any legal necessity and 
without the consent of her then reversioners, trange 


- ferred certain property belonging to, her husband’s 


estateand this waa subsequently acquired by the 
Government. The compensation money was with- 
drawn by the purchaser. The reversioners then brought 
Q anit for a declaration that the transfer was invalid 


> ~ 


“Vol, V1] 
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ond for an order upon the transferee to bring into 
Court the sum withdrawn by him so that it might 
be invested in the purchase of other lands or, of 
Government securities: : 

Held, that the plaintiffs were entitled to a decree ng 
prayed for, and that if other lands wero purchased with 
the money the transferee woald be entitled to hold 
their possession as limited owner during the life- 
time of the widow and upon her death: the property 
shonid pass to the reversioners, and if Govern- 
ment securities be purchased, the transferee 
would be entitled to receive the interest during the 
hfe-time of the widow after whose death they would 
pess to the reversioners. MBINALINI DASI v. ABINASH 
CHANDER Dorr, 11 C. L. J. 583; 140. W. N, ie 








aaa m By DI —Party, addition of 
—Civil Procedure Code (Act V of 1908), a. 115, 
0. I, x. 10—Purchaser of property acquired at reve- 
nue sale—Revision, power of High Court m— Acting 

legally and with material irregularity +m exercise 
of jurisdiction. 


Certain property while the subject of a land acquisi- 
tion proceeding, was sold for arroara of Government 
revenue. The Collector made his award ond then 
the sale was confirmed. Subsequently, at the instance 
ofthe original owner,a referonce was made to the 
Civil Court by the Collector on a question of apportion- 
ment. The purchaser then applied to the Civil Court 
to he added as a party but his prayer wis rejected: 


‘Held, that in so far ag the petitioner olaims to bo, 


n purchaser at a sale of arrears of revenne and as such 
purchaser sets up a title superior to that of the 
defaulter, he is tobe regarded as a stranger to the 
proceedings, and his special rights, if any, must be 
asserted in a separate suit; but that he shonld be 
nilowed to urge such grounds which would be open 
to the origina] owner to urge in this proceéding 

tAbu Buker v. Penry Mohan Mukherjee, 34 C. 451, 
Gobinda Kumar v, Debendra Kumur, 12 © W. N.98, 
Muhammad Safi v. Haran Chandra, 12 C. W. N. 986, 
nnd Prabal Chandra v. Raja Peary Mohun, 12 C.W. N. 
987, distinguished. | 

Tf an order improperly refusing to add a person as 
an party to a suit is made by the lower Gourt, the 
High Conrt is compefent to interfere, as thé order of 
the lower Court has been made in the exercise of 
ita jurisdiction illegally and with material irregularity. 

Khettramoni v. Shyama Churn, 21 O 689, followed. 

Rabbeba v. Noorjehan, 180 90, distinguished. Pro- 





MOTHA NATH Mirra v, RAKHAL Das ADDY, 11 C. L. J. 
420 546 
nna 8S., 54 157 





1876), SS. 78 and 81—Non-registration of 
landlord's namée—Rent suit—Written contract by 
tenant to pay rent, 

The provisions of section 78 of the Land Registration 
Act do not have the effect of preventing a tenant 
from being Hable to pay rent to his landlord not- 
withstanding that the name ofthe landlord is not 
registered, if the tenant is hable to pay the rent 
under a written contract which ia expressly excepted 
from the provisions of section 78 hy the provisions of 
section 81. BHUGWAN Das v. BAGHUNATH SAHAI, 11 
C, L. J. 477 563 


14 


Registration Act (VII B.C. of 


GENERAL INDEX. 


N 
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Land Registration Act—concld. 


8. 78—‘Proprietor} 
meaning of —Section not applicable where lunds com- 
prised in number of estates in one of which alone 
landlord is interested. $ 
The proprietor, mentioned in section 78 of the Land 

Registration Act, ia the proprietor of one estate within 

the ambit of which the lands in possession of the 

tenants are comprised, and the section has no applica- 
tion to cases where the lands in occupation of the 
tenants are comprised in a number of estates in one 
or more of which alone the landlord is interested. 
Parashmoni Dasi v. Nabo Kishore Lahiri, 80 O. 778 
and Deoki Singh v. Lakshman Roy, 800. 880, dis- 
tingnished. RAKHAL Das v. Propyor Kumar po 


e Sa 81 563 
Sult, definition of. 

To determine whether a suit is a land suit, the true 
principle is to have regard to the character and. use 
of the land at the time immediately before the cause 
of action arose; the use, to which the defendant may 
have devoted the land after the cause of action has 
arisen, is immaterial. A land snit does not cease to 
be one merely because something else is claimed along 
with it. 5 

Mawasi v Maya Ram, 81 P. R. 1901, followed. 

Hayat v. Sant Ram, 20 P. R.1894, dissented from. 
MAHARAJA oF JAIPUR v. MATHRA Das, 78 P. W. Fone 
Landlord and Tenant. See Aara Trnaxoy 

Act, BENGAL TENANCY AOT AND CENTRAL PROVINCES 

Tenancy Aor. 








inimical 

















etal Acquisition of raiyats inter- 
est under de facto possessor—Entry upon land in 
good faith | 177. 
wt em Burgadar, whether tenant 
Stipulation that in return for labour burgadar 
would keep half the produce 594 
mama ———Tenant by sufferance — 
Nature of possession 




















Tender of patitas on produce 
sharing system--Prevalence of money rent for 
number of years—Usage—Hvidenoe— Fixity of rent 
-Implied contract to pay rent at fixed rents—Pre- 
gumption— Mode of determining proper rate where 
no contract exists 988 





Transfer of right of resi- 
dence on the site by tenant 580 
fetta enn Teen amana mamar Fovenant to pay rent without 

deduction—Tenant's right to deduct expenses of re. 

pairs—Tranafer of Property Act (Act IV of 1882), 

8. 108 cl. (f)—Hmwpenses of ‘repairs in nature of pay- 

ment, not set-of—Jurtediction of Munsif to investigate 

when the claim exceeds pecuniary Limit of jurisdic. 
tion. 

A covenant by tenant to pay rent without de- 
duction, cannot be construed asa contract between 
landlord and tenant to exclude the tenant's right 
to deduct the expenses of repairs of the demised pre- 
Nge. . 

When, under olause (f) ‘ of section 108 of the 
Transfer of Property Act, the lessee makes n deduc- 
tion of the expenses of repairs from the rent as it 
accrues due, the deduction is really in the nature ofa 
payment to the landlord and does not bear the cha- 
racter ofS set-off. 


7 © 
Therefore, where in a Munsif’s Court in arent 


suit, the tenant claimed a deduction of such expense 


re 
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Held, that the Oourt had jurisdiction to investigate 
into the matter though the amount exceed its pecu- 
niary jurisdiction. Katic GRAHAM v, COLONIAL Gov- 
- VEENOR OF BRITISH GUIANA 13 


—— Denial of landlora's title by 
tenant—Forfeiture—Election to determine tenancy— 
~ Lease created before the Transfer of. Property Act— 
~ Action for ejectment—Transfer of Property Act (IV 
of. 1882), ss. 2 (c), 111 (g), 112—Claim for rent 
coupled with prayer for ejectment— Whether operates 
as waiver of right to eject. 

-In the case of leases, created prior to the coming 
into force of the Transfer of Property Act, where 
a forfeiture has been incurred by the denial- by the 
tenant of the landlord’s title or by breach of the con- 
“ditions of the lease, it is. not necessary that the lessor 
-should, prior to the action for ejectment, do. some 








- act showing an intention to determine the lease. The 


‘institution of an action on the ground of forfeiture 


itself- amounts to the manifesting of the lessor’s 
intention to determine the tenancy. 

The principles of section 111 (g) of the Transfer 
of Property-Act are not applicable to leases executed 
before the Act, 

Vencatramana Bhaita v. Gundaraja, 81 -M. 4038; 4 


, L. T. 221 and Anandamoyee v. Lakhit Chandra 


- Mitra, 83 O. 820; 80. L. J. 274, not approved. - 
Goodright v. Cater, 99 E. R. 804 at p. 809, Erans v. 
Davis, 10 Ch. D. 47 at p. 763, 48 L. J. Ch. 228 ; 
39 L. T. 881; 27-W. R. 286 Jones v. Carter, HL R. 
R. 800, at p. 807, Grimwood v. Moss, 7- O. P. ack 
-. Olough v. London and North Western Railway Oo, L ; 
R 7 Ex 26 at p. 34; 41 L. J. Ex. 17; 27 L. T.-708; 20 
W. R. 389; Serjeant v. Nash, Field and Co., (1908), 2 
K. B. 304, 72 1. J. K. B. 630; 89 L. T. 
L. R. 510, ‘referred to. 7 

.Where s` lease has determined by the landlord’s 


. election to treat the lease as at an end, the claim 


for rent prosecuted along with a prayer for ejectment 

will not negative the landlord’s title to seek ejectment. 

PADMANABAYA v..RaNnaa, 8 M. L. T. 110 - 447 

ESNS A, of landlord's title by 
tenant before suit—Notice to quit. 

A tenant setting up a title in himself and denying 


- the title of the landlord before suit, is not entitled 


` to.notice to quit. 


Where there is no relation of 
landlord and tenant, no notice to qnit is necessary. 
MURUGESA MUDALY v. SUBRAYA GRAMANY, 7. M. L. T. 
246; (1910) M. W. N. 266 600 
+ Ejectment Failure to pay 
- sent—Reasonable opportunity of paying—Denial of 
title in pleadings—Denial of title before suit. 


“A holder of land in Berar is liable to eviction if he l 


persists in not paying the amount’ due from him 
- whether as rent or rovenue. - 

Badashiv v. Ramkrishna, 25 B. 556, followed. ` ; 

But before he is ejected by a Civil Court, he should 
‘be given a reasonable opportunity of paying the 
amount found due from him. - g 
~ Denial of title before the institution of suit gives a- 
landlord a cause of agtion for ojectment but the 
denial of title in the pleadings does not render the 
tenant liable to unconditional ejectment. 

Vithu v. Dhondt, 15 M. ; Prannath vy. Madhu 


MPN ` Khulu, 18 0. 96; Nizamuddin v. Mamtasuddin, “28 0, 


185; P 


Karuppan v. Subramanian Chettyg 31 M. 
- 261; 3 - 


. Į. T. 265; 18 M. L. J. 153, followed, 


INDIAN OASES, 


119; 19 T.. 
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Baba v. Vishvanath Joshi, 8 B. 228, dissented from. | 
RAJARAM v. VITHAL, 6 N. L. R. 88 ” 927 


——— stoppe, 
ing upon another's land—Improrements—Compenede 
tion, 


Except where ihe owner stands by and makes no 
protest when the building is being erected, a person 
knowingly building upon another’s land is not entitled 
to claim compensation in the ejectment suit, but- he 
can be allowed to remove the materials. 

Where no acquiescence on the part of plaintiff is 
proved andit appears that the defendants’ act was a 
_trespass, pure and simple, and not an encroachment 
“made by them in the honest belief that the land was 


theirs, no equitable a ik arises against the : 


plaintiff. 


Haji Sayad Muhammad, v. Gulab Rai, 20 -A. 345; 
Anath Nath Deb v. Galstaun, 85 O. 661; 120. W N. 
419; Shamnuggar Jute Factory Company Limited v. Ram 


` Narain Chatterjee, 14. O. -189; Ulagappan Ambalam _ 


v. Chidambaram Ohetty, 29 M. 497, not applied. 
Beni Ram v. Kundan Lal, 21 A. 496; 26 L A. 58; 8 


O. W. N. 502, referred to. MAHARAJA OF JAIPUR ©. ~ 
MATHRA Das, "8 P. W. R. 1910 1006. 


Grove land—Right of tenant 














to sell trees—WaJib-ul-arz—Custom— Contract. 

The Waj1b-ul-ars of a village contained the following 
provision:—If any tenant in the future plant bagh 
or dig a pond, it shall be done after asking our 
(Zamindars’) consent: but he shall not get thereby any 


‘title to ownthe soil. But as regards sale of bagh or 


tree he indeed shall continue to have power”. A 
tenant who had planted a bagh sold certain trees and 
the Zamindar, thereupon,-sued.for the recovery of the 
possession of those trees on the ground that no custom 
existed entitling tenants to sell the trees: 


a contract as the tenants were permitted by their 
Zamindars to plant baghs or trees upon the express 


. terms that the tenants should be at liberty to sell the 


bagh or trees so planted, the tenant had aright to 
sel] the trees. Ismar Dat TIWARI v. BAM HARAK 
_ Tiwani, 7 A, L. J. 887 





possession to Jandlord—-Liability for use or occu- 
pation—;Measure of damages 


— ———— Lease— Breach of’ condition 
— Forfeiture— Determination of lease—Acceptance of 
rent after suit— Whether operates as a watver of for- 
feiture— Smt against tenant withdrawn with liberty 
to bring fresh sutt, effect of —Tranafer of di 
Act (IV of 1882), s. 111. © 


Acceptance of rent by the Jandlord from the tenant 


after the institution of a suit for eviction does not 
operate as a waiver of the forfeiture condition in the 
` lease entitling the landlord to resume possession on 
"breach of stipulations therein. 

- The institution of a guit by the landlord to evict 


the tenant, which he withdraws with liberty to ` 


institute a fresh suit,is a determination of the tenancy 
under section 111 of the Transfer of. Property Aot. 
MazZHOOR PUDURTTI V. PARAMBAN MOIDEEN, 8 M. L. T. 


- 


Held, that - 
whether or not the Waj1b-ul-arz recorded a custom Or- 


—— ml y of —Notice— 
Reasonable time—Liability of Lease, gxbin to make over , - 


equitable—Build-- 
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Landlord and: Tenant—contd. 


-z —— Lease — Deed of lease not 
signed by lessor— Lease not required to be registered 

. —Admissibility to prove oral letting and covenant 

for surrender, 

A rent-deed, which is not required by law to be 
registered, is admissible in evidence to prove the 
oral letting, the delivery of possession that followed 
it and any covenant therein as to surrender, though it 
is not signed by the lessor. - 

Per Benson, J. (Krishnasawmy Atyar, J., doubt. 
ing) :— ` 





ak 
Á i ete 


- A deed of rent is -invalid and unenforceable as a s 


lease if it is not signed by the lessor. 
_ - Puraf Sahib v. Esuf Sahib, 80 M. 822;2 M. L. T. 270; 

17 M. L. J. 305; Nand Lal v. Hanuman Das, 26 A. 868 ; 
Kaki Subbanadri v. Muthu Rangayya, 32 M. 582: 6 M. 
tT. 175; ‘4 Ind. Oàs. 1039; Sheo Karan Singh v. Maha- 
raja Prabu Narain Singh, 31 A. 276; 6 A. L J. 167; 
2 Ind. Cas. 211, referred to. THAMBI v. AVAYAMBAT,, 
20M. L J. 299; 8 M. L. T. 69 201 

- —— eass — Default in payment 
- of rent on due date—Proviston for accumulated 

payments with inter eat—Forferture—Btur render of 

- property. 

Where the terms of a lease provided that in de- 
fault of payment of rent on the due date the 
rent in arrear shall be paid with interest with the - 
next year’s rent, and if default is made even then the 
property shall be surrendered to the lessor: 

eld, that the tenant was not entitled to be reliev- 
ed against the forfriture. . 

Narayana Nika v. Vasudeva, Bhatia, 28° M. 389, 15 
M. L. J. 208 and Narayana Kambi v. Handy Shetty, 
15 M. L. J. 210, referred to. ADIRATA SHRTTI v. 
Biota TyAMPU, 8 M. L. T. 108- -n 438 








—— Lease—Surrender— Joming 
of partner by lessse—Determination of lease—For- 





ee NANA | 





‘ feiture— Waiver— Compensation—Use and occupation - 


—Iamitation—Suit for vent on registered lease— As- 
" signee or partner of lessee—Registration——Hndorse- | 
_ ment sanctioning joining of partner—Document con- 
' taining arrangement already arrived at~~Transfer of 
Property Act (IV of 1882), 88. 9, 111, 112, 116— 
Transfer of property without registered ‘instr ument— 
Limitation Act (XV of 1877), Sch. IT, arts. 110, 116, 
116—Registration Act (III of 1877), 8. 17 (b). 
Per Munro, J. 
A ‘lease of immovable property determines by 
forfeiture if there isa breach of tho condition which 
entitles the lessor to re-enter and if the lessor does 


some act showing his intention -to determine the | 


lease. Where tho lessor has ai y taken advantage 
of the forfeiture aud clearly determined the lease, no 
question of waiver of forfeiture can arise; section 112 
of the Transfer of Property. Act can have no applica- 
tion to such a case. - 

- The Zemindar of Vijianagaram v Behara Suryanara- 
yana Patrulu, 25. M. 687-at p. 592; 12 M. L. J. 249, 
referred to. 

In a euit for rent based on a lease, if the claim on 
the lease fails owing to the cancellation of the lease 
the landlord is entitled to récover compensation for 
use and  ecupation of the land. 

Sheo Erana Singh v. Maharaja Prabhu Narain Singh: 
31 A. 276; 6 A. L. J 167; 2 Ind, Cas. 211, followed. 

Rachha Singh v. Upsndra Ohandra Singh, 27 0. 289, 
Surendia Narain Singh v. Bhaal Thakur, 22 C. 753 


GENERAL INDEX. 


, the Limitation Act; 


Landlord and Tenant—oontd. 


and Inkh: ı Kanto Dass Chowdry v. Sudeerudi Lusker, 
13 B L. F. 243; 21 W. B. 208, distinguished. 

A. claim for compensation for use and ocoupation of 
land is governed by art, 115, Sch. IT of the Limitation: 
Aot, 1877. 


Per Abdur Rahim, J. - 

Where an izara logreo joined with him as partner 
another person and the arrangement was submitted to 
and sanctioned by the Zamindar, as the lease contained 
a clause prohibiting assignment: 

Held, that there was no surrender either express or 
implied, or by act and operation of law, and that both 


the partmers continued to be jointly liable for rent to - 


the landlord. 

Held, further, that the endorsement, by which the 
landlord sanctioned the arrangement, did not require 
registration, as it conld not be said to have created, 


- declared, assigned, limited or extingnished any interest 


in, or right to immovable property. - 
‘Even -if there is a surrender of tenancy but the 
lessees remain in possession afterwards, they cannot 


escape liability for rent under the covenants in the ` 
lease. 
A transfer of property may be made without writing . 


in every case in which a writing is not expressly 
required by law. The joining of a partner by a lessee 
is not-a transaction which is required by law to ba 
embodied in a registered instrument. 

A document, which only recites an arrangement, 
which had already been arrived at, does not require 
compulsory registration. - 

Where the reut fell into arrears and, according to 
the power reserved in the-lease, the lessor sent a 
notice to the lessee stating that he had cancelled 
the izara lease and the fact was proclaimed by beat 
of tom-tom in the villages of the Zamindsri but the 
lessee never acquiesced in the not of the landlord- but 
prayed for continuance of the izara and the landlord 
acceded to this prayer: Held, that the lease was not 
determined. 

In order to determine a lease, there shonld bea 
ceasation of the relation of landlord and tenant between 
the parties, a temporary suspension of such relations 
is insufficient. 

Ifthe tenant has never acquiesced in the landlord’s 
aot of forfeiture and thelaudlord afterwards changes 


hia mind at the request of the tenant himself, there. 


is a waiver of the forfeiture as between the landlord . 
and the tenant, and the tenant cannot be heard to say 
that there was no waiver. 

A suit for rent based on a naabo lease is 
governed by art 116 and not by art. 110, Sch. IT of 
the same article governa the 
claim ag against an wWwsionwe or partner of the lessee by 
a rezistered lease. The assignee’ 8 liability ia based on 
the covensnt for ren‘ which in-law rnns with the land, | 


. OHENGIAH v. Tonia Nayanim, 7 M. L. T. 419; 29 M. 


L J. 556 768 


—-——— Occupansy right — 








Successor to an occupancy tenant—Presumption of ` 


OCCUPINCY, e 
Where a Zamindar granted a Rajahbogam right to 


- one B and atthe time of the grant s tenamt culti- 


vated the land under ocoupanoy rights 

Held, that the sucoessor of the occupanoy tenant 
should be demad: t to be a tenant with eocoupancy 
righta 


kad 
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Landlord and Tenant—contd. 


i , Marapu Therala v. Telukula Neelakantr Behara, 
<~ 90 M. 602; 2 BL L. T. 470; 8. A. No. 1021 of 1906, 


~ 


S. A. No. 1787 of. 1908, distinguished. Sarpa KRISHNA , 


PATRUDU v. THELLI MuKUNDA Sanu, (1910) M. W. N. 

' ` 2860, 8 M.L. T.8868 - 586 

: Partial eviction by landlord 

by grant of subsequent lease—Suapension of rent, even 

` though tenant sebsequently obtained deci ee for passes- 
: gion and mesne profita.’ ` ae 














If there has been an eviction by a landlord of his | 
-tenant from even a part of the demised premises, the — 


entire rent is suspended, even though the rent has 
been assessed at a known rate per unit of area of 


measurement. x i 
Dhunput Singh ‘v. Mahomed Kazim, 24 C. 296; 


Harro Kumari v. Purna Chandra, 28 0. 188 and Ras- 


seawari v. Sourendra Mohan, 5 Ind. Oas. 105, followed. 
If the eviction of the tenant was procured 


by the landlord by the grant of a subsequent. 


lease, even then. the landlord is responsible, þe- 


- canse he cannot be allowed by the interventior ., 


of an agent or sub-lessee to ‘escape ‘liability for his 

wrongful act. nea, A eo oai 
Kadumbinee v. Kasheenauth, 13 W. R. 838, relied on. 
The landlord is precluded from suing. the tenant 

for rent of the period of dispossession, even thongh 


the tenant has recovered a decree for possession and- 


mesne profits. : | 
“Therefore; where a tenant was dispossessed by 


his landlord, who had granted a subsoqnent lease 


«of the lands previously demised, and the tenant . 


sned for recovery’ of possession with mesno 
profits and was successful, and the landlord 
then commenced an action for recovery of rent 
of the period in respeot of which mesno profits had 


been allowed : i 


Held, that the right of the plaintiff to recover rent ° 


which he had lost by his wrongful act (because 

the entire rent had been - suspended by. partial 

eviction) was not revived when the tenant 

obtained a decree’ for recovery of possession and 
_ mesne profits. < i 
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Landlord and Tenant—concld.- ; 
plaintiff to take the money in 4atisfaction of his 


claimand dismissed tho suit: 


_ Held, that the alleged purchaser had no locus standi | 
in the matter, and the plaintiff could not be compelled 


‘Lo accept payment of rent from a person who was noé 


a party to the suit. SamsaJENDRA KRISHNA v. SANNYASI 
CHARAN. | ~ 357 


Burt for rent against some of 
„Jont tenants—Maintainadbility, | 

It is quite competent to a landlord to main- 
tain œ suit for rent against some of several joint- 
tenants. f | f 

Jogendra Nath Roy v. Nogendra Narain Nandi, 11 C. 
W. N. 1026, followed. BAMBSWAR SINGH v.`JAIDEB 
JHA 387 
Tenancyr~Notice to guit— 














t 
maa saka amana 








- Right to eject. 
A landlord has a right to eject, after due notice to 
quit has been given by him to the tenant. ' 
Venkatacharlu v. Kondappa, 15.M. 96, distinguished, 
GanpRAPU’ SINAYYA v. KOPPINENI VENKATARATNAY, 7. 
M. L. T. 850 701 


= Tahzamin—Nature of the 
-tenure—Tenant denying his landlord's titie—Dental 
. operates as a ground for forfeiture of the tenancy. 

A’ tenant repudiating his landlord’s right and setting 
mp an adverse title can be ejected irrespective of the 
period during which he may have been in posecssion 
and a lease of tahzamın, though itis in the nature 
of a pormanent lease, is liable to forfeitare under the 
Transfer of Property Act if the tenant denies the title 
of the landlord. a ‘ 
| Moulvi Said-ud-din v. Agha Mir; 19 P. R. 1875, 
distinguished. es a ae 
Banee Madhib Banerji v. Jay Kishen Mookerjee, 12 
W. R 496, Juhooree Lall Bahoo v. H., Dear, 28 W. R. 
899. Gangadhar Shikdar v. Azim-ud-din Shah Bisioae, 
8 O. $60, not followed. 

Shamsher Ali v. Daya Bibi, 8 O. L. B. 150, followed. 

Kally Dass Ahir v. Manmohan Dassee, 24 0. 449, 
referred to. JALAL DIN v. Ranzan, 80 P. W. R. 1910 

. 1010 

















. Kadumbinee v Kasheenauth, 13W. R. 838, followed: : kran . 
< Cuaxpra Kaxta Dass v. Rawaxatu Banan, 11 O T, Lease. See LANDLORD AND TENANT. | ia 
J. 591 l i : 473 —— Condition restraining alienation—Validity— 
i ; Qabuliat to Breach of condition—Compensation 
_—_—_——— Manager of Innatio’s estate fêr period exceed- 


nd 


ne pay haq-i- ` 








+ 


‘chaharum at the time of sale—Construction— Amla’, 
_ meaning of—Burldengs. | 
A. gabuliat contained the following terme: “Bau agt 
farokht ya kisttarah ke intiqal karne ya munhadim karne 
amla ke ‘huq-ichaharwm ramindari. ham mogir wa 
- hamare qaim mogam bila uzer ada karenge”. 
` Held, that the word , “amla” meant buildings 


erected on the site and that the zamindar was en- 


. titled to 4th of the price of the honse sold and not 
- only to ith prico of the materials of the house, as his 
hug-i-chaharum. Raw DAS v JAMALUDDIN AHMAN 


Ft a nti Sit” for rent— Purchaser 
from, tenant— Deposit of entwe claim— Purchaser has 
no right to depostt— Plaimiff not compellable to accept 
payment from stranger - 
~TIn a suit for rènt, the amount of the entire 
claim was deposited bya stranger to the suit 
who alleged that he had purchased the tenanoy 
from the @efendant, but he did not apply to be 
placed ontho record. The Court directed the 


f 





. 
kal 
t is] f 


“291, followed. MoTHUVELU v. AlyasawMl, 7 M.L. T.- 
' 886 ih; bi : 


ing five years— Ordinary cultivating Jease for un- 
certain term-~Power of manager . 158 

Non-reservation of annual rent—Lease for a, 
term less than five years-—Registration, whether 
necessary 382 
—_———- Lease of temple -lands—Permanent rights of . 

occupancy—~Power of trustees. 

Tt is not competent to the trustee of a temple, in 
the absence of special circumstances, to grant a per- 
manent leago of temple property. — , : 

Mayands Chettiyar v. Ohockalingam Pillay, 27 -M. ` 





< 7 
Legal Practitioners Act (XVIII of 
1879), 88. I2, I3 and I4—Pleader—Un- | 
professvonalconduct—Meaning of ‘any other reasonable 
catise’—Letters Patent, 8. 10—Ejusdem generis, 
principle of—-Interpretation of statute—Marginal 
notes, value of. i 
Where two pleaders became directors of a Provident 


x ~ 
e oh! pao ie 
7 


' Vol: VI] | 
- Legal Practitioners Act—conta. 


Society, which was in no sense an undertaking for 

‘the purposes of life-insurance in the ordinary 
acceptation of the term but wasa means of furnishing 
profit to the directors by enabling those who so 
desired to gamble to become applicants to the 
Society. Held, that they were guilty of unprofessional 
conduct under section 13, cl.. (f) of the Legal 
Practitioners Act. 

‘Per Miller, J— Any other reasonable cause’- must 
be given a wide meaning and must not be constrned 
in a limited way on the principle of ejusdem generis. 

Per Krishnastoami Iyer, J.-~Dishonourable or 
dishonest conduct not in the discharge of profes- 


sional duty would fall within the purview of res- ` 


sonable cause’ in section 13. (The application of the 
doctrine of ejusdem generis considered). When a 
Vakil does that which involves dishonesty, it is for 
the interest of suitors that the Oourt should interpose. 
and prevent a man guilty of such misconduct from 
acting asa Vakil of the Court, . i 

. -Value of marginal, notes considered. Srconp 
= Grave Pieapers, In the matter of tico, (1910) M. W. 
N. 168; 8 M. L. T. 22; 20 M. L. J, 500 | 313 


S. 13—Unprofessional 
313 





cond uct 








<: Sa I 3—Pleader——Urpro- 
fersional conduct—Letters Patent, 310. , a 
Where a Vakil acted ns an agent forthe sale of a 
house and as such received some money, which he 
used for his own purposes, withont the consent of 
his principals: Held, that he abused his position and 
was guilty of unprofessional conduct. Hjem Court 
_.Waxin, In the matter of a, 1910 M. W. N. 1069; 7M I. 
T. 427; 20 M. L. J. 404 Si 310 
Ln eet vem Sa 13 (OO), (d) Out of 
any fes paid or payable to him’— Payment by plead- 
er ontof his Munshi’s fee to a person who brings 
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Legal Practitioners ‘Act—ooncld. `: 


allowable—Multifarionsness~- Objection not entertain. . 
able by appellate or revisional Qourt. ~ = —" i 
An enquiry under section 88 of the Legal Practition- 
ers Act need not be confined to the case of one per.’ 
soñ, and one person alone. : : 
The. section creates a special jarisdiction, bnt 
does not define the details of the modé in which 
that jurisdiction isto be exercised. The course to be . 


tice. ° - 

It would be unreasonable- to include in such an 
enquiry the cases of persons who frequent different 
Courts as touts; but the cases of persons who. are 
alleged to work as touts in the same, Court may be in- 
cluded in one enquiry. 4 ; 

Where certain proceedings are open to objection on 
the ground of multifarionsneas, the objection will not ` 


_ adopted should be'such as would do substantial jus- - 


‘be entertained for the first time by a Court of 


Appeal or of revision. HARI CHARAN ‘e; DISTRICT 
-JUDGE ov Dacca, 11 C. L. J. 517 327 
Representative—Decree against sons - 
for debt.due by father—Personal decree—Finding 
that sons not possessed of sufficient assets of the- 
father. : : ai 
Where æ decree is passed against sons fora debt’ 
due by their father, the proper form of the decree 
is that it. should be enforceable as against tbe nssets -~ 
of the father in the hands of the sons. - 
In tho absence of a specific finding that a»®cient. 
asscts have come into the hands of the sons, no per- 
sonal decree should.be passed against them. a a 
Nathuram Siviji Bett v. Kutti Haji, 20 M. 446, re- 
ferred to. NALUPURAKKAL TARWAD v. KARKI MUTA- 
DIAR, 8 M. L. T. 105 - + 397. 
Legitimacy—lLong co-habitation — Presumption ` 
of marriage—Mother originally a prostitute. , 
Prolonged co-habitation may give rise to a pre- 
sumption of marriage, but that presumption is not 





necessarily a strong one and does not apply where-the - 
mother, before she was brought tothe father’s houso, 

was a prostitute. GaazanyaR ALI KHAN v. KANIZ © 
Fatima, 14 C. W. N. 690; 7A. L J. 679; 11 C. b. J... 


a case to him —Misconduct—Tout. 
(1) Munshiana (clerk's fee) is not included in the 
foo paid or payableto a pleader for his services 


withinthe terms of section 18(c)of Act XVIIT of 1879. 
_ (2) Paying whollv or in part Munshiana to a person 
who introducesa client to a pleader, is not objection- 
able under section 18 (d), provided it is not done in 
pursuance of any Hrevious, arrangement-between that 
person and the pleader for the procuring by the- 
former of clients for the latter. 
'  Obtter. shit o 
(8) The Munshiana svatom is very similar to that 
in force in Hoagland whore a Counsel’s clerk is paid- 
by his employer and receives fees as well from that 
employer’s clients. ~ < 
By the Division Bench. 


< A pleador, who himself pays a sumof money ton 


procurer of olients or allows him ‘to take his clerk's 
` Munshiana in whole or in part asa gratification for 
having proonred him a client, is liable ‘to be dealt 
with under section 13 (c) of Act XVIII of 1879. > 
The words “out of any fee paid or payable to him” 
qualify only ‘consente to the retention of “and not 
“tenders” or “gives”. AMOLAK RAM, In the matter 
of, 22 P. W. R 1910 OR. 


8. 14—Unprofessional 
. "313 
‘8. 36—Touts—Enquiry 


| 
a 


conduct 





oe kk É > v . 
~~BScope—Cases of several touts im oneenguiry when . 


z 


649; 12 Bow. L. R. 447;8 M. L T. 59; (1910) M. W. N. 


312; 20 M. L. J. 579, 13 O. C. 170 674 P.-C, - 
Lessor and lessee. Sce LANDLORN AND 
ve TENANT. 











-— —— Bes LEASE. 
——_-_--— - Failure of leasor. to put 
‘ lessee in possession—Lessee’s right to compensation. 

“A party, who lets premises, agrees to give posses. - 
sion, and if he fails to do so, the lessee may ‘recover 
damages: PEMMARAJU VENKIAH GARÓO u. SECRETARY 
OF Stars FOR INDIA, TM. L. T. 390 


Letters of Administratlon—dOaveat not 
compulsory—Incompetency of Court to decide what 
property belongs, to the estate-- Religious shrine— 
Property acquired by Mahant—Probate and Adminis. 
tration Act (F of 1881), as. 70, 72. - , 

A person can oppose the application for granting 
Probato or Letters of Administration without first _ 
lodging the cavent as requirdi by sections 70 and 72 
of Act V of 1881. > ` F N 

In proceedings relating to grant of Letters of 
Administration, the District Court har no jurisdiction « 
to degide what property belongs to the estate of the 
deceased. | : KA 

Property acquired by a mahant belongs to the 





A 


” a 
~ 


_ Libel. 


f. 








1084. 


Letters of Administration —conold. 


religious shrine of width he is the mahant and Letters 
of Administration relating to such property can be 
granted only to the person who is shown to have near 
spiritnal relationship with the deceased mahant., 
Kuazan Das v. Ram SARAN Das, 46 P. W. B. 1910 


Letters Patent (Madras), s. I age 
professional conduct - 310 
1 m Ba 10 
m 88. 15, IB—Insolvenoy— 
Further appeal where two Judges differ 7 
See DEFAMATION. 
Lien. See MUHAMNADAN Law—Downr—VWipow., 
ama wema Heritable—Transferable—Possession of Mo- 
hamedan widow in lieu of dower 376 
Limitation -- Application for mesne profits by 
‘defendants by way of reatitution—Limitation, period ' 
af, to be computed from what date 125 
Application for setting aside. e» parte 
* decree made more than a ‘month after service of 





ameen sam twan 


- notige “00 
amma ——"Ejected", meaning of—Wrongful 
iehuoldine—<Tendiord and Tenant—Tenant b 
-“gnfferance—Nature of possession” 93 


Execution of decree—Joint Hindu 





- family—Widow living—~Nephews not legal repro 


sentatives of her deceased husband 
= —_—_-——~ Mortgage security destroyed—Demand 
of fresh security—Reasonable time 56 
—— Non-merger of mortgage in previous 
money decree 655 








aik aa amana 





possession of whole property — Suit by other rever- 
signers for their shares after twelve years 
—_— Regiatered . Jease— Determination 
‘Holding over— Claim for rent 
Right to enforce decision by arbitra- 
-trators —Limitation— Existence or non-existence of 
_ the contract to refer 420 
—— y saving of-—Plaint, return of—Court’s 
discretion to grant reasonable time to re-file plaint 
returned to be filed in proper Court 637 
Suit by adopted son for declaration in 
-respect of alienation by his adopted mother 443 
——— Ruit by a Muhammadan for partition 
of both movable and immovablesa—Limitation as 


regards immovables ` 579 








me y card 
¢ 




















‘trustees of temple for recovery of share of tasdik 
amount 78I 
Suit by mortgagee for money—Failure 
to get physical possession on account of mort r’a 
fraud. 1013 


——— Suit for Gong prosecution agringt 





“Government < , 675 





Suit for mae on registered lease —A sg- 
signee or partner of lessee ` 7 
Suit for resumption of maintenance 





grant 





Suit for refund of octroi duty a 


' dn excess -Naturo ofclaim - I 





Applicatiom/for order absolute of decree 


— 


f nisi — Transfer of Property Act ‘IP of 1882), s. 86—_ 


Application for execution—Inte vention of objections 
subsequently proved to be groundless —Continuation 
or revival of previous application-——Limitation Act 
(XV of 1877), Sch. IT, art. 178—Limitation Act TIK. 
at 1908), art. 181, whether genre application - for 
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One- of several réversioners taking ' 


Sait by Kattalai Manager against - 
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Limitation—contd. | i . 


order absolute inae O. XXXIV, R me Cit Pros. - 


cedure Code (Act F of 1908). 


Under the law, as it stood before the Civil Pro- 
cedure Code of 1908 and the Inmitation Act of 1908 
came into operation, theré was no rule of limitation 
applicable’ to an application for order absolate of a 
decreo nisi made under section 86 of the Transfer of. 
Property Act. 


Tutck Singh vy. Parsetcin Proshad, 22 C, 924 and ` 


Rahamat Karım v. Abdul Karim, 6 of L. J. 119; 340. 
672; 11 C. W. N. 674, followed. 

An application for execution of a decree may be 
treated as in continuation or for revival of a previous 
application, similar in scope and character, the con- 
sideration of which has been interrupted by the. 
intervention of objections and claims subsequently 
proved to be - ‘groundless, or has been suspended by 
reason of an injunction or like obstruction. - 

Sheikh Kamarruddsn Ahmad v. Jawahir Lal, 1 O. L. 
J. 881; 82 I. A, 102; 27 A. 884; 15 M. L. J. 258; 9 0. W. 


IN, 601; 2 A. L, J 397; 7 Bom. L, R. 483 Rudra Narain 


v.. Pachw Maity, 23 0. 487, Narayan v. Sono, 24 B. 345, 
and Rahim Ali Khan v. Phulchand, 18 ‘A. 483, re- 
ferred to, 

Article 178 of the Limitation Act. of 1877, did not 
apply to applications beyond the scope of the Civil 
Procedure Code, but it does notfollow that that article 


9 - or the corresponding’ article of the Limitation Act 


of 1908, applies to all applications made in the course 
of a suit, 

Article 181 of the Limitation Act of 1908 does 
not govern on application for order -absolute under - 
Order XXXIV, Rule 3, of the Cival Procedure Code 
of, 1908 

"A decree nisi in a ana suit was made on 


| March 80, 1904, for- foreclosnre, and there was also 


a decree made for costs against the mortgagee in 
favour of the daughters of the mortgagor who were 
made parties to the suit. An appeal from the decree 
was withdrawn on March 5, 1907. On September 9, 
1908, an application was made for order absolute 
for foredlosure by M, the decree-holder. On Sep- 
tember 19, 1908,-A objected that the decree nisi 
had been purchased by her-at execution sale for 
coats of the daughters of the. mortgagor on August. 
11, 1908, which’ was confirmed November 4, ° 
1908, and she alone was competent to execute the 
decree nisi. M then applied on December 233, 1908, 
for reversal of the sale. A in the meanwhile applied 
for execution of the decree and the Court on Decem- 
ber 19, 1908, dismissed the application of M for 
decree absolute. On July 7, 1909, the sale was set 
aside and the application of A for order absolnte 
was dismissed. On the next day, thatis on July 8, 
1909, M applied for order absolnte, but no order 
-was passed on that application. A ‘appealed fron. 
the .order setting aside the sale and the appeal 
was dismissed on February 2, 1910. On February 
10, M again applied that her application of July 
8, might be taken into, consideration and order. ab- 
solute may be made. Tho jadgment- debtor al 
that it was barred by limitation: , 

Held, that the applications of July 8, 1909 and 
Fobruary. 10, 1910, should be treated in’ substance 
Ag applications for revival or continuation of the 
original application for order ebsolute made on 


September 9, 1908, and that, even: if cither of these 
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Limitation— contd. 
two applications be treated as -au independent 
application, it is uot barred by limitation, as article 
181 of the second Schedule of the Limitation Act 
of 1908 does- not govern applications in pending 


| suits by which the Court is invited to make the final 


229.. 


\ 


decree. MADHAB Mont Dasr v. PAMELA Lansert 537 
: Covenant for quiet enjoyment—Breach 
— Right to sue—Limitation Act (IK of 1903), Sch F, 
art, 15 oe 
A suit for a breach of the covenant for quiet 
enjoyment should be brought within 8 years of the 
breach under article 15 of the first Schedale to the 
Limitation Act. KUTTI Ani v, ELYCHAN, 7 M 390 











wife's estate— Property in possession of another sharer 
— [matah on Act (XV of 1877), Sch. 
128, 144 

A suit by a Mahomedan-fora sharo of his wife’s 


-property in the possession of another sharer more than 


12 years after the wife’s death, is, for purposes of 
limitation, governed by art. 120 of the Limitation 
Act (XV of 1877), when the property is” movable, 
and by art. 144, when it is immovable. 

Patcha v. Acohtdin, 15 M. 57, oxplained. 


Kasim v. Aiyshamma, 16 M. 60; 1 M. L. J 754, dis- 


sented from. 

Abdul Kader v. Awhamma, 16 M 61; 2 M. L. J. 200, 
referred to. 

Art, 123 applies only when the suit is for the sharo 


of an eatate which it is the legal duty of the defen. - 


dant to distribute. Inthe caso of a Muhammadan 
dying intestate, tho estate is at once vested in the 
heirs as tenants-in-common, and there is no one 
charged by law with its distribution 

Umardaraxs Ala Khan v. Wuayat Ali Khan, 19 A. 
168, rched upou. KHADEHRSA Hasex Bappu v. PUTHEN 
Vuxtrit, 20 M. L. J. 288; 8 M. L. T. 4 50 


—— — Money patd by defendant not liable to 
pay into Courtand realized by decree-holder-—Limit- 
ation Act (XV of 1877), Sch. II, arts. 20, 62, 06, 97 
and 120. > 
A suit to recover money voluntarily paid iuto Gourt 

by a defendant under the mistaken belief that the 





defendant is liable to pay it on account of costs dio. - 


and wrongly received by the plaintiff from the,said- 
Court is governal either by article 96 or 120 and not 
by any of the articles 29, 62 or 96 of the 2nd Schedule 
to Act XV of 1877. 
Lakshmi Piraya v. Rama Kanta, 30 O0., 440,- 
referred to. ‘ - 
- Jagjiwan Jawaher Das v. Gulam Choudhri, 8 B. 17, 
doubted and distinguished. FAZAL-UD-DIN V. ZAIXAB 
49 P. W. R. 1910 654 
—— Occupancy rights, sale of —Surt by land- 
lord for possession—Limitation Act (XV of 1877), 
Sch. II, arts. 120, 144 - Punjab Tenancy Act (XVI of 
1887), 83.59, 60, 77 (8) (h)—Transfer of occupancy 
rights by widow — Suit by landlord —Pas ties—Widow’s 
revei sioner not necessary party—Reversioner's remedy, 
The period of limitation applicable toa suit for 
dispossession of a vendee of a right of occupancy 
under section 6 of the Tenancy Act, when the sale is 
made without the written consent of the landlord, is 
12° years as prescribed by article 144 and not 6 years 
as prescribed by article 120, Schedule IJ, of the Limit. 
ation Act. - : 





~ 
w 
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Muhammadan Law—Sudt for share of ` 


II; arts, 120; - 


-~ C. L J. 551; 87 C. 589 


w t 


r 


Limitation—concld. 


Section 60 of the Punjab Tenaucy Act makes trans- 
fers-under any section of Chapter V including section 
59 (8), voidable at the instance of the landlord. 
The landlord can enforce his rights in the Revenue 
Court by bringing a suit under section 77 (3) (A) of 
the Act. Where the alienor ta a widow of the oceu- 
pancy-tenant, her reversioner cannob be added as 
plaintiff in a suit by the landlord. 

"Parem Singh v. Jamiat Singh, 4 P. R. 1909, Rev., 
overruled. š | 

The reversioner has bis own remedy inthe Oivil 
Court if the landlord takes no action or ifthe widow 
abandons the lands. 

Ishar Singh v. Lal Singh, 39 P. R. 1898, Didaru v. 
Banna, 31 P. R. 1896 (F. B.), referred to. Har DAL 
v. Gouri, 3 P R. 1910, Rev. 942 
ma Peygonad remedy —Kstension — Payment 
by pursne mortgagee. - 





mortgagee of the mortgage debt due from the mort- 
gagor within six years from the due date of the second 
mortgage woùid not ‚entitle the paisne mortgagee 
to s further period of limitation against the mort- 
gagor. HARI NARAIN v. SHAMA SUNDARI a il 





Right of one of two co-trustees barred— 
Bar of the other’s right, i 


59. 


1089 


The payment by a puisne mortgagee to the prior 


' Where one of the two joint trustees has taken no” 


steps to protect the trast and his right to take stops 
for the recovery of frust property from a person hold- 
ing adveresly has become time-barred, the right of the 
other joint trustee becomes likewise barred, even 
though tho latter brings a suit within thres years of 
his attaining the age of majority. - 
Jagadsndianath Roy v. Hemanta Kumari Debi, 82 C. 
129 (P. 0.) ; 6 Bom. L. R. 765; 1 A. L. J. 588; 8 C. W. 


N. 809; 81 L A. 203, distinguished. THIAGARAJA v, © 


RATHNASABAPATHI Piuval, 20 M. L J. 431; BAL L. T. 
184; (1910) M. W. N, 425- l 992 





Sust on account settled —Scttlement not 
aigned, 

An account settled must be signed by the debtor. 
Where an alleged settlement of account is not 
signed, the creditor cannot claim three years from 
its date for the institution ‘of his suit. 

Amuthu v. Afuthayya, 18 M. 339, followed. Onix- 
NASAMI NAIDU y. VeNKATASAMI NAIDU, 7 M. L. T. 372 

: 719 
“namamana pamanamu LRE LO recouer money secured by a mort- 

gage deed found to be invalid —Limitation Act (IX 

of 1903), Sch I, arts. 97 and 116 

Wheres mortgagee was dispossessed under a decree 
obtained by certain persons onthe ground that the 

-morbgagors were members ofa joint Hindu family 
and had no anthority to make the morteage and the 
mortgageo brought a suit for recovery of, amongst 
other sums, tha money secared by the mo 
Held, that the suit was governed not by article 116 
bat by artiola 97 of the Limitation Act Ram Pat 
Juan v. MAHADEO Prasad, 13 O. C. 155 7 I016 


Limitation Act (XV of 1877), 8. 5, ap. ` 


plication of, to proceedings under Oad Kent Act 
+ 


l 752 
el 1. 75 Sch. II, art. I6s 
~—(QJivil Procedure Code (Act XIV of 18823), 8. 311— 
Esecution of decree—Applicatton to set aside gale 
AGnority, effect of—Limitation Act (IX of 1908) 
s. 6 applicability of. ' E 4 


abaan anganan 


1 


aha an 


~ 
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An application uuder section 311 of the Civil Pro- 
cedure’ Code, 1882, to set aside an auction-sale 
presented on behalf of a minor by his next friend or 
goardian after the expiry of one year from the date 

‘of sale is not barred under article 166 of the second 
Schedule of the Limitation Act, XV of 1877. Section 
7 of the Act applies to such cases and the period of 
limitation is extended under the provisions of the 

“section. 
‘ Phoolbas Koonuur v. Lalla Jogeshur Sahoy,1 C. 
226; Norendra Nath Pahari.v. Bhupendra Narain Roy, 
23 0. 874; Baldeo Singh v. Kishen Lal, 9 A. 411, 
followed. i 

The operation of section-7 is not confined to ap- 
plications made by minors after attaining majority 
but extends to applicdtions made by guardians during 
the minority of their wards. 

Section 6 of Act IX of 1808 does not govern an 

. application made before the Act came into force. 


Qulam Husen Mahomed v, Sayed Musa Miya Hamad ~ 


“Ali, B B. 260 at p. 268, relied upon. GvssaR Mat r. 
SITA Ram, 5 P. L. R. 1910 488 
——« Sa IO, Sch. H, artg. 
62, I31—Suét by Kattalas Manager against t us- 
tece of temple for recovery of share of tasdik amount 

—Limtitation-—Agent-—Trustee— Presumption, 

Plaintiff, as manager of a temple, sued the trustees 
of tho temple for recovery of a share of the tasdik 
amount received by the trustees from the Government 
for 11 odd years before suit. 

‘allotted for the performance of Kattalai: 

Heid, (1) that the trustees could not bo considered 
to have acted as agents of the Kattalai Manager, in 
receiving the amount. 

(2) Thatit was reasonable to presumo that the 
trustees were appointed not merely trustees for the 
‘temple but also for the receipt of the Kattalai due 
from Government. 

‘(3) That the case was, consequently, governed by 
section 10 of the Limitation Act and no portion of tho 
claim was timb-bared. MEDAIL DALAYIN TinvMALAL 
v. Rama Supper; 2O M. L. J 374; 8 M. Li T. 180; 

_ (1910) M. W. N 389- 














ss. 14, 18—Faud, definite 
knou ledge of-—Mere suggestion of fraud not sufficient 





—FProrincial Small Cause Courts Act (IX of 1887), 


8. 17 — Deposit or sectirity imperative., -~ n 

In order to make limitation operaie when a 
fraud. has been committed by one who_ has ob- 
tained property thereby, it is for him to show 
that the injured complainant has had clear and 
definite knowledge of the facts constituting the fraud 
at a time which is too remote for the suit to 
be bronght. Mere suggestion of his having been 
defrauded doəs not amount to such knowledge 
as is required by section 18 of the Limitation Act, 
1877. i 


Rahimbhoy v, Turner, 17 B. 341 (P. C.); 20 I. A. 1, 


followed, i 44 

The provisions of section 17 of the Provincial Small 
Oause Pourts Actare mandatory and an application 
to set aside,an ew parte decree must be accompanied 
by the necessary securitypr deposit. 

Jogi Ahir v. Bishen Dayal Singh, 18 C. 88; Jagan- 
nath v. Chetram, 28 A. 470;3 A. L. J. 218; A. W. N. 
(1906) 98 and Somabhas v. Wadi Lal, 9 Bom. L. B. 
888, followed and Rama Sami v. Kurisu, 18 M. 178 
‘(F, B.), digsented from. . 


INDIAN- OASES. 


The money was 


‘The plaintiffs 


[1910 
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But if such an application is filed without security, 
which is subsequently furnished within the time 
prescribed by the law of limitation for an applica- 
tion and deposit of the deoretal amount or security, 
the applicant has a right to have his application heard 
on the merits. : : 

Jeun Muchi v. Budhham Muchi, 32 O. 389; I C. 
L J. 43, followed. ; 

An ev parte decree was made by a Small Cause 
Court on August 7,198 The defendant made an 
application to set aside the decree on March 15 
1909, on the allegation that the decree was 
fraudulent and he became, aware of if on February 
26, 1809 The application was filed inthe Court 
of the Munsif who had made the decree in the 


Small Cause Court side, but the application was ` 


treated, as one to set aside an ordinary ex parte 
money decree. On August 7, 1900, the mistake 
was discovered and the petition was amended, 


and the defendant was asked to make the neces- - 


tary deposit under section 17 of the Provincial Small 
Cause Courts Act within August 14. He obtained ` 
further time till the 28th and on that day he put in 
the money’ 

Held, that, for the purposea of limitation, the 
defendant was entitled to the benefit of the provi- 
sions of section 14 of the Limitation Act, 1877, 
and to a deduction of time from March 15 to 
August 7; and as on August 7, the petitioner first 
became definitely aware of the fact that an ew 
parte decrée had been made against him by the 
time. BASIRUDDIN vt. SONAULLAH 3 
einem Sa I 8— Definite dn i of 

54 








fraud necessary 


ae ea 





—_—— S, ]19—Acknowledgment of 
liability by Collector ag agent of Court of Waris, 


— —-- ama maar §, Daly authorized in 
that behalf’—Acknowledgment by sagent—Condi- 
tional acknowledgment—Oorrectness of account not 
admitted 








S. I9 — Acknowledgment by 


one of iuo mortgagees tn a deed oj transfer—Acknow- ` 


ledgment valid as agarnst the representatives of that 

mortgagee. 

A mortgage was execnied in 1844 Subsequently 
the mortgagee right becamo vested jointly in H and 
B In 1881 H alone transferred the cntire mortgagee 
right to the plaintiffs and the defendants. In 1906 the 
plaintiffs only acquired algo the equity of redemption: 
instituted the suit for redemption be- 
yond time from 1844 anc withintimefrom 1881: Held, 
that the acknowledgment made by H containedin the 
deed of 1881 was a valid acknowledgment so as to bind 
the defendants’ who derived their interest from H. 


“SHEONANDAN SINGH v. ACHHABAB SINGH, 7 A.L J. 


847 


aa aa ed 





190 
I79 Cl. (4)—Step-1n-aid of execution—Oompro- 
mise to have rest of decree executed at future tme, 
whether step-in-ard of execution—~Ackhnowledgment— 


` ` Section 19 whether applicable to applications for eve- 


cution, ; 

A compromise to have the rest of a decree execat- 
ed at a future time without fixing any period for the 
same, is an application for taking a step-in-aid ‘of 


. execution, , 


s$ 
z 


- Small Cause Court Judge, the deposit was ea i 
54 
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a Limitation Act—(1977)—contd. Limitation Act—(1877)-contd. ; E 


Ghansham v. Mukha, 3 A 320, followed. 
Such a petition of comproinise isan admission on 
° the partot the judgment-debtor which would attract 
the provisions of section 19 of the Limitation Act, 
1877. and entitles the decree-holder to a fresh period 
¿ of limitation from that date. 


Held, that the obstruction tothe flow of water was 
a continuing wrong and plaintiffs’ remedy by way of 
Injunction was not, therefore, time-barred. A 

Per Orouch, A J.C : 

A wrong 18 the violation of a right and a continuip 

Section 19° :mibation A < wrong conaista of some act or omission which continues 
snseoage ofthe Ltation Act, 1877, spption to Tinta a nigh hers, cm a 
_ Rakhal Chandra Tewari v. Hemangins Debi, 8 C. L. J. ve unless eas ie 4 oe eae , 
347, Ram Coomar Ku) y. Jakur Ali, 8 C. 716; 10 O. L. oe ee ee 
R. 613 and Toree Mahomed v. Mahbood, 9 C 780; 18 POTION tess than 4U years, mn 


C LR : l A right to take water from a water-course, which 
es oe es TOUOW EC,» SINDREWARI KORR Ü A66 attaches io tho ownership of landin virtue of a right 


other than that of easement, 8. g., a right attaching 
. a8 & natural incident of ownership, cannot be ex- 
tinguishod by non-user however long continued. ~. 
The plaintiffs’ suit was not a suit for possession of ° 
an intereatin immovable property or of particular 
mass of water 
When defendant dammed up the water, he com- 
mitted a breach of duty, but he did not thereby obtain 
possession of any mterest in plaintiffs’ property or 
exercise any right enjoyed by plaintiffs; he merely 
oreated an interest attaching. to his own land. ~ 
- Jones v. Shinner,5 L. J. Ch. 87 at p. 90; Umer- 


Bai Jankibar, 6 Bom. DL. R. 250, distinguished Mogan 71880, Ve Muhammed Yar Khan, 3 A. 24 at p, 

HAHA ti. LAKSHU KARIKAR | 6 31, referred to. ; ; 

— mama > S 22—Parties—Addihon of Rajrup Koe ¥. Abdul Hossein, 6C. 394; TLA. 240. 
plaintif ın appellute Court—Suit for possession by » O, L, R.5290, Holev Chard Union (1804), 1 Ch. 
Ngah 293, 63 L. J. Ch. 469; 7 R. 84, 70 L. T. 62, Oodoyes. 

_ The principal claim for possession of the property suree v. Huro Kishore Dutt, 4 W. R. 300; Mohunt 

in suit, set up by the plaintiff, was that the property © v. groonshee Mahomed Ismail, 4 W. R. 107; Sri Raya 

formed part of an impartible Ray and that, it reverted yp, eherla v. Sm Raja Satracherla, 5 M. 253. dis. 

to the Raj on the death without issue- of the grantee - cussed and explained. oy re a 

io whom it was granted for maintenance. The , p 

plaintif claimed in the alternative to be entitled to Per Hayward, A, J.C, l 

the property by virtue of a deed of assignment, but in The plaintiffs’ right to take water for their garden ` 

putting forward this claim he must have done so for must either be an easement attached to their land er 
the benefit of his brother agsalso of himself. Objéc- else a natural or statutory right incident to the owner- 
tion as to uon-joinder of the plaintiff's brother had ship of their land. If itis an easement attached to 
been taken by some of the defendants in their written their land, it could only be extinguished by non-user 
statement, but this objection was not pressed nor was for 20 years, If itis a natural or statutory right 
it taken in appeal. On appeal the High Court per. incident to the ownership of their land, it could either 
mitted the plaintiff to add his brother as a co-plaintiff. be subjected to an easement in favour of defendant's 

His brother appeared and admitted the plamtiff’s land by restriction of water to defendant’s land for 20 

claim. Objection was taken under scotion 22 of the years by erection of the dam, orit could be extin- 

Limitation Act, 1877. l | guished by adverse possession for 12 years, but the 
Held, that the gbjection was untenableand the suit “only practical way of possessing the right adversely 

was not barred under section 22 of the Limitation Act. would be by holding adversely the plaintiffs’ land 

Iupap AHMAD v. PATRSHRI PARTAB NARAIN 81nou, 14 itself. The right not having thus been extinguished 

C. W. N. 842; 32 A. 244; 12 Bom, L. R. 419;7 M.L T. by 20 years’ non-user, not being subject to an ease-. 

414; (1910) M W. N. 118 981 P.C. ment by 20 years’ restriction, and not having been 

oe Se ee ees s. 23, Sch. II, art. , lost by adverse possession for 12 years of the garden 
1 20—Continuing wrong — Obstructing a water. to which it was attached; was still subsisting, 


~ 


— — 8S. 20— Interest, payment of-— 
Payment of principal and tntereat—BSaving of lmit- 
ation. 

Where a certain amount was paid on account of 
principal and interest and it was not specified how 
much was for interest und how much for principal. 
Held, that the payment was a payment of interest 
as such, so as to attract the consequences for 
which provision is made in section 20 of the Limit- 
ation Act, 

Subraya v. Pakaya, 4 Bom. L. R. 231, followed 

Hanmantmal v. Ramba Bat, 8 B 198 and Damodar v, 


A 





cow se—COause of action—Subsisting right-—HKasement Plaintiffs’ right to take water for their garden from - 
' = Natural right—Eatingwshimnent—Ingunction—Surt the water-course was a right ta take a fresh supply of 
for possession of interest in immovable property. . _ Water every year. The obstructing dam erected by 


The plaintiffs sued for a declaration of their right to “the defendant not only deprived the garden of the 
“take water for their garden from a water-course supply of water in the year of -erection but 
whioh passed through, defendant’s land and for an continued to deprive the garden of the fresh supply of 
injunction for the removal of an obstructing dam water evory succeeding year. The defendant had, 
erected by defendant in the water-course. therefore, been guilty of a continung wrong. The 
Itwasfound that the plaintiffs had proved their right plaintiffs’ right was to takp water from the water- 

of talang water for irrigating their land and thatthe course. The wrong was the deprivation of the supply 
obstructing dam had been erected by the defendant 17 of water and not the erection of the dam by the de- 
years before suit. It was also proved that the defend. fendant, The wrong was a continuing wrong because 
“ant was not the exclusive proprietor of the bed of of the renewal of the deprivation of the water supply 


the water-courge: overy year. | x 
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Jones. Skinner, 5 L. J. Ch. 87 at p. 90; Hole v.- ` 
Ohard Unign, (1894) 1 Ch: 298; 63 L. J. Ch. 469; . 


4 R. 84; 10 L. T. 52; Holmes v. Wilson, 10'A. and E. 
608, referred to. GOVERDHANDAS ti." cat i 


8. L. R. 228° fe wd 
- sch. |, arts. 2, 61, 62, 96, 
12O—Government of India Resolutions of 1868 





and 18090—Applicability to .Ajmere Municipality . 
/—Sust for refund of octroi duty realized ın ewcesa— . 


Nature of .clasm—Lamitation, 


The Resolutions of the-Government of India dated ' 


the 6tb of November 1868 and 24th of April 1890 


apply to Ajmere Municipality. 


ity for the plaintiff's use and is nota claim for com- ` 
| pensation or damages. Such a claim is governed by h 


A claim for therefund of a specific sum, repre- 
senting the difference between the octroi duty 
illegally realised . by a Manicipality and the daty 
which the Municipality should have legitimately 
realised under the law, is in the nature of a claim for 
money had and received by the defendant Munioipal- 


article 62 of the Limitation Act, 1877. ; 

` Morgon v. Palmer, 2 B.-and O. 729, 26 R. B. 687; 2. 
"L.J. (0. 8) K. B. 145; 4 D. and R. 288, Neate v. 
Harding, 6 Ex. 349,86 R. R. 828; 20 L..J. Ex. 250 
followed. — $ ; OR 
a Seth Karimmji v, Sardar Kirpal Singh, 128 P. R. 1886, 


Narpat Rasy. Sarddr Kirpal Singh, 65 P. B. 1556, ; 


not approved of. Tux Rasputana Marwa Ry. Co- 
OPERATIVA Stores, LD. v. AJUERE MUNICIPAL BOL 


' 7 ALL, J. 406 : 


. dule II of the Limitation Act, 1877, applied fo the ~ 


——_—— art. 29 * 65 
m art. 6l—Suit for refund of 
Octroi duty , i 401 
nn Art, GI—Compromise decree 








680 














——_=—_— 


— Defendants to pay certain incumbrances within a ` 


certain time— Defendants’ failure to pay—Platntiffs 

paying the money—Cause of action—Money pard for 

defendants’ 1 Ga ; a, 

Under the terms of a compromise decree a yil- 
‘Jage was -given to: the plaintifs. The compromise 
provided- that all the incumbrances, affecting the 
village, should be paid off by the defendants on or 
before a certain date. On defendants’ ‘failure to pay, 
the plaintiffs paid off the incumbrances and sued for 
the recovery of the money fromthe defendants: 
Held, that the suit was governed by article 61 of the 


‘gecond Schedule of the Limitation Act and the time 


`~ Octroi duty 


to run from the date when the money was ` i 


d by plaintiffs. GIBRAJ SINGH v. RAGHUBANS Eog 
A. L. J. 585 : 87 








te 











- I 
art. 62, 654, 78I 
art. 90— Constructive know- 
ledge of negligence of agent— Start of lrmitation, 
A appointed B’ his: Sajawal: (agent) to collect 








rent from his tenants on the condition that if any’ 
_rent would, become- time-barred owing to the 


negligence of B, ib would be recovered from B person: 


- ally. O stood surety fomB. Some rent fell in arrears 


and became. barred by time through the‘ negli- 
-gence of B. A sned to recover the time-barred arrears 
of rent from B and C: Held, that. article 80 of Sche- 


= ase, ¢ a 


~ 
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art. 62- Suit for refund of 
4O01 ` 


“him, made before the 


. « 
= e 


= [1910 — 
Limitation Act—(1877)—contd: 

Held, further, that limitstion began to run against 
B and from the time-when A got constructive 
notice of the negligence of B ond that A must be 
deemed to have constructive notice of B’s negligence 


when it was first reported to A’s office that some 
rent had become time-barred through B’s negligence. 

















ANANT PARSHAD v. PERBHU NARAIN SINGH, 7 AL J. 
T24. ` TA , 456. 
—— ——art.9I ` 84 I 
—_—_~ ———__— art. 95 1013 
—— aaa aan art. 96-—Suit for refund of 
- Octroi duty _ : o 40i 
—— ——-—— arts. 96, 97 654 | 
—-_— art. 97 1013, IOI6 
e—a arts. I IO, I I 6— Regis 


tered lease— Determinatton—Holding over—Olaim for ` 

reni- Lims tation. ` : - . : 
~” Wher a registered. lease has. been determin- 
ed and the tenant -holds. over, - the claim for 
rent for the period during which the tenant has 
held over is not a claim for compensation for 
the’ breach of a contract in writing- registered. Say- 


. DARAKATH KAKKACHI v. MUHAMAD Kurri, (1910) M.W. > 


N. 186° 154 

~ ANIS, 110, 115 . 1766 . 
— art. 116 113,766 
———— art. I 16~-—Registered lease 
—Suit for recovery of rent for the period of hold- 








in, 























' ing over 4 

i m mami art. LI6 1016 

— — art. I 20— Suit for share of ` 
wifeo’s ostate 50 > 


aan amai art. 120—Ssuit for -refund 
of Octroi duty i - | 401. 
——- arts. 120, 144 — Suri by 

a Muhammadan for partition of bo{h movables and 

immovables—-Limitation as regards immovables. 

A suit by a Muhammadan for partition of a share 
of immovable properties, ‘is governed by article 144, 
of Schedule II of the Limitation Act (X V‘of 1877). ` 

Mahomed Riasat Ali. vy. Hasin Banu, 21 0. 157; 


t 








‘201. A. 155, Runchordas v. Parvati Bai, 23 B. 725; 
_26 I. A. 71, referred to 


SYED NoONSLESN SAIB v. 
SYED IBRAHIM Sars, 1910 M. W. N. 256; 8 M. L, T. 97 


, 4 . A 
art. 120 654, 84I 
<r —— art. I20—Sal of a5 
pancy righta-—-Suit by landlord for possession 
m art. 120 1013 
amma aman art. 123—Suit for share of- 
women’s estate ° . ; a 50 
immm art. 125—Suit by adopted 
son for declaration wm respect of alienation by his 
adoptive mother. ; i 
A guit by an adopted son for a declaration in 
Tespect of an alienation, by the widow who adopted 
adoption, is.-governed by 
article 125 of Schedule II.of the Limitation Act (XV 


+ 
iat 


i 





of 1877.) > : 


Sreeramulu v. Aristamma, 26 M. 1438) referred to. 
BAPAKNA VENKATA v. Bapanna, 8 M. L. T. 121 443 
-m art, Í 78 
— e m art, 138, there applicable. 
Article 188 of Schedule 11 of the Limitation Act, 
1877, applies to. suits. brought against the judg- 
ment-debtor or persons who -ható derived title 


from him. 


pd 
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> we s 


= 
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° _- Raghu Nath v. Syed Samad Shah, 7 o; L. J. 560; 
12 C. W. N. 617, followed. ` 
The article cannot bo applied to a suit brought 
against a defendant who has not acquired a title from 
the judgment-debtor.” Kuimopa Kanra Roy v. 
Kerisna Das 467 
——— art, 140— Suit for-résump- 
tion of maintenance grant ‘339 
— m art, 142-—snit for posses- 
sion of scheduled land by Nawab Bahadur of 














Murshidabad 392 . 








cn - art. I142—Burden of prot 


comet een art: 142—Sale of occu- 
_‘pancy rights—Suit by landlord for possession 942 
art. 144 —Snit for posses- 


67 ` 








i 





shidabad 


sion of scheduled land by Nawab Bahadur of 392 ; 








39 
art, 144—suit by Mohame- 














dan for partition of immovable property 579 
— aka art. 144—Gift by one 
member withont the consent of others - 841 
art. 166 488, 713 

art. 168 . 482 - 
— art. 178 125,537 


m RE, 179—Civil Procedure 
(ode (Act XIV of 1882), s. 280——Kaecution of decree 


ee 


—Iamitation—BStep-in-aid of execution—Application-_ 


by legal representative for his name to be substituted 


in place of deceased decree-holder—Decree’ twelve — 


years old—-Application im continuation of previous 
_ applications for arrest of judgment-debtor. 


An application by the legal. representative of n l 


- deceased decree-holder for his name to be substituted 
in place of the deceased is a step-in-aid of execution 
within the meaning of clause 2 of article 179 of the 
second schedule of the Limitation Act. “ 

Pitam Singh v. Tota Singh, 29 A. 301,4 A. L. J. 184; 
A. W. N. (1907) 74, followed. 

:When applications’ for the arrest of the jadg- 
mont-debtor are ineffectnally made within twelve 
yeara from the date of the decree and struck 
off ‘owing to the jndgment- debtor having 
-absconded, a fresh application ‘for arrest, made 
_ after the expiry af twelve years, which is not 
otherwise barred, may be regarded ag made in con- 


tinuation of the previous applications, and cannot be 


held to be barred by the provisions of section 230 of 
the Civil Procedure Code, 1883. 

“Jit Mal x. Jwala Prasad; 21 A, 166; Pattakara 
Annamalat Goundan v. Rangasami Oh atti, 6 M. 865, 
followed. Musammat PrRABH DEVI v. Diwan CHAND 











6 P. L. R. 1910 49 
art. 179 cl. (4)—Step- 
inta of e iolt—Compromise to have rest of- 


decree executed at fature 


of execution 
_----— mama art. 179 Cl. (4)—Step-in- 

gid of exacution-— Application to certify payments 

Civil Procedure Code (Act XIV of 1882), 8. 268, ap- 

plicabslity of, lo mortgage decree, 

An application by the decree-holder to certify to 
the Court the payments which had been made to him 
by the jJudgment-debtor out of Court, isan application 
to take a step-in-aid of execution within the meaning 
of clause (4) of arnes 179 of the Limitation Act, 

1877, ` 


me, whether step-in-aid 


- 
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Rakhal Das Mozumdar v. Jagendra Narain Momumdar, 
3 Ind: Cas, 874; 10 0. L J. 467, followed. 
- When a payment made by a judgment-debtor to 
the decree-holder is rot? certified to the Coart and 
the time within which, the judgment-debtor could 
have compelled the decree-holder to certify the pay- 
ment has already expired, the Court of execution can- 
not recognise the alleged payment. 

Section 258 of the Civil Procedure Code-of 1882, 
applies io- proceedings in execution of’ mortgage- 
decrees. - Harr CHARAN Da v. HARI UHARAN-DATTA 


43 

—— c art, 179 (F)—Application 

for confi mation of sale—Decree-holder, atiction-pure 
chaser—Step-in-aid of execution. 6 

An application for the confirmation of an auction 


sale made on behalf of the decree-holder, as auction. . 


purchaser, is not an application to take .a step-in-aid 


of execution within the meaning of clange(4) of art: 179° 


of the.second Schedule of the Limitation Act, 1877. 
PANOHANAN v. NRISINGHA Prosan, 11 O. L. J. 356 


264 
Limitation Act (IX of 1908), 8. 5 not 


applicable to applications for setting aside ex parte - 


decrees. 

Sectiqn.6 of the Limitation Aot has not been ex. 
tended to applications to have ex parte decrees set 
aside. ABDOOL HOOSHIN- v, HBMAILJI ABDOOL Foose, 
12 Bow. L. R, 462 
——_——_——— §. 6,2 
= s. Si ( 
“mot on the ground of limitation—Cirdl Procedure 

Oode (Act XIV of 1882), s3. 873, 874—Law as to 
_ withdrawal of suits Lefore‘dAct IX of 1908. . 

The law aa to withdrawal of suits, before the coming 
into force of the new Limitation Aot, IX of 1908, was 
that . 

(a) = plaintiff could withdrew the suit as a 

- -matter of right, such a withdrawal - stand. 
ing in no need of permission -from the 
Court, and 


. Procedure, 1882, with permission to bring a 
fresh sait, 


- Ifthe withdrawal was under (a) a second snit on- 


the-same cause of action was, barred; but if it wae 
under (b) a second suit could lie under section 374 of 
the Code subject to the law of Limitation. 

Section 31 of Act IX of 1908 does in, no way touch 
the provisions of sections 873 and 874 of the Code of 
Civil Procedure, 1882. It only deale with withdrawals 
other than those under section 878 and enacts that 
a claim withdrawn on the ground of-12 yearg’ rule of 


GULAB CHAUDHRI 





Sch. I, art. 


covenant 





of decree, meaning of. 

Knowledge of the decreas within the meaning 
and intention of art. 164 of the Limitation Act 
means no more than knowledge of the fact that 
nm decree of the kind is in existence. The words 
cannot be extended one inch farther soas to let in 
the possibility of embracing knowledge of the con- 
tente and general effects of the deores. ABpDdor 
HUSARIN v, BIMAS G 12 „Bon. = R. 463 991 


a 


-901 . 
licability of 488 - 
)—Sutt withdrawn ` 


“r 


. (b) he could withdraw the suit, on the grounds : 
a specifiedin section 878 of tho Code of Civil . 


‘limitation may be restored. Ram Autar Sanu ».- 
15—Breach of p 
art. 164—Knowledge | 


1090 


Limitatio m Act- (1808)— concld. 


eman — art. 181, whether governs 
applications for orders absolute “537 
804 


——— art. 181 


- Lis pendensS—Contentious suit—Compromise 
decree—Sale pending suit— Purchaser bound b7 es 











1 


- decree 


= a Decree passed on a compromise 
: . . 750 
i — Applicability of doctrine to a ‘sale 
under decree under s. 90, Transfer of Property Act— 
Transfer of Ps operty Act (1V of 1882), a 90—Attach- 
ment, effect of— Revenue Sale Law (Act XI of 1869), 
8. 54-—Incumbrance— Attachment, athether secures 
lien or tncumbrance. 

The doctrine of lis pendens is applicable to sales 


‘in invitum, and to proceedings to realise the mort- . 


gage money after the decree for sale of the property, 


‘But it does not apply to sales of property not mort-- 


‘gaged, under a decree under section 90 of the T ransfer 


. Of Property Act. 


i 


'- Attachment only prevents NGA, it does not 


confer any title. 

"Mots Lal v. Karabuldin, 25 0.179 (P.O); 1'0. W. 
N. 689; 24 I. A, 170 and Frederich Peacock v, Madan 
‘Gopul, 29 C. 428 (F B.), followed. 

= A share Ins revenue-prying estate, in respect of 
which a separate account was opened in the Collec- 
torate, was attached undera personal decree under 
‘section 90 of Transfer of Property Act, and during 
the attachment, was sold for arrears of revenue: 

‘Held, that the doctrine of its pendens did not apply, 
‘nor did the attachment socure any lien in the nature 
of an incumbrance under section 54 of Act XI of 
"1859 and that the purchaser got an absolute title, 

Peari Lal Sinha v. Chandi Oharan Sinha, 5 0. L3. 
80 (at p. 86); 11 CO. W. N. 163, distmgnuished. MAHA- 
xo BAHU T. THAKUR PROSAD BInNGH, 14 C. W. 
N 


: ‘Local enquiry—Revonue officer—What direc- 


~ of the Civil Court. 


tions to be given by-Court 


Lottery. See P. O., s. 294A, 


Lunatics Act (XXXV of 1858), s. I4— 


_ Manager of lunatic’s estate—Lease for period eaceed- 

ng five years—Ordinary cultivating lease for uncer- 

tam term— Power of manager. 

An ordinary cultivating lease for an uncertain term 
-ie not a lease for any period exceeding five years 
Within the meaning of section 14 of the Lunatics 


Act, and a manager of the estate of a lunatic has - 


power to grant such a lease without the permission 
TRILOCHAN NROGI v. IBRAHIM 


i 15s 
Madras Act VH of 1865 -199 
anana gs. I 265 


:— m District Municipalities Act 
-(IVof 1884), s. Governor-in-Counctl’s 
power to remove a Gauncillor, > 
The Gorernor-in-Council has power to remove'a 

`. Qouncillor if his continuance in office is likely to bring 

“ithe Munictpal administration into contempt, provided 
an: opportunity, of . explanation is given ‘to the 

Counellor. Onkuva PERUMAL v. THE SECRETARY oF 

Wee. a71 INDIA IN en 7 M.L.T. 245; (1910) M. 


LA 


INDIAN CASES. p WA 


aa a — ss. 17,25 . 


[1910 | 


Madras Forest Act (V of 1882), ss. 6,. 
17 and 25- Claim for possession of forest lands 
—Claim previously determined, whether a bar t0 a 
suit for possession-—Burden of proof. l 
Where a claim was not raised and decided, - section 
25 of the Forest Act does not apply, and sections 6 and 
‘17 do not extinguish a right merely because it was 
not claimed at ‘an enquiry ` by the Forest Committee. 
Where the evidence’ showed that the lands in suit 
had been attached to the temple, then it was for the 


-opposite party to show that the temple bad not . 


acquired ownership. SRI PERALULALA RAMANUJA ¥. 
Tun SECRETARY OF STATE FOB INDIA In Councit, 7 M. 
L. T. £4]; (1910) M. W. N. 267 601 


GOI 
242 


—— $, 21 (a) 


ae aaa Land Estates Act (lof 1908) | 
‘—-Ryoti land—Zeroyati land—Communal land— - 


Encroachment—-Zemindar’s right to eject. 


- Lands classified as Zeroyats lands are ryoti lands: 


under the Madras Estates Land Act and ryots cannot 
be ejected therefrom. Iflands have been set apart 
for communal purposes and tenants encroach on them, 
the zemindar has no right to bring an action'in eject- 
ment agains 

(1010) M; W. N. 116, 7 M. L. T. 866 


Regulation V of 1804 as ameni 
ed by Madras Act IV of 1899— Debt due by Ward of ' 
Couri—- Acknowledgment of rabtlity by Collector as 
agent of the Oourt of Wards—Whether saves limit- 
ation~Jamitation Act (XV of 1877), 8. 19. 

The Court of Wards has the power to make an 
a knowledgment of a debt due by the ward which 
would bind the ward and give a now, starting point , 
for limitation. 

Bets Maharani. v. 
22 LA. 31; Ram Oharan Das v. Gaya Prasad, 80 A. 
422. 5 A.L.J 875 (B.B); A: W. N. (1908) 178; 4 
aL L. T. 49, followed. 

An acknowledgment by the Oollector, as “agent . “of 


pai 





t them. NARAYANASWANI v. VENKATYA, : 


Collector of Etawah, 17 A. 198}. 


the Court of Wards, is equally binding on the minor | 


and equally efficacious to save limitation. 


Suryanayayana Y. Narendra Thatroz, 19 M. 255, dis- — 


tinguished. 

Sobhanadri Appa Raw v. Sriramulu, 17 M. 2217 
Anapeganda v. Sangadiyappa, 26 B. 221 and Bets 
Maharani v. Collector of Etawah, 17 A. 188, referred to. 

Quere:—Whether a sarabarahkar or manager can 
admit a fresh liability P KONDAMODALU Linea REDDI 

v.-ALLURI BARVARAYUDU OF ANNADEVARAPETTA, 8 Al, 


Į. T. 105 407 
- = Rent Recovery Act (Mad. 
“VII of 1865), S. 2— Ascertamment of rent by 
Owl Court—Iamitation—~Attachment under ‘sum. 

- mary process—Attachment for a larger amount than 

due, validity of. aia, ibe 

In proceedings under the Rent Recovery Act, the 
rate of rent is in suspense so long as proceedings 





-are pending before the Collector and on appeal from 
‘him before the Oivil Courts and during that period 
-no arrear of rent. can bo said to be due within the 
-meaning of the Limitation Act. The rent becomes 


due under section 2 of the Rent Recovery Act for 
purposes of proceedings under the Act whenthe rate 


 of.rent ia ascertained -by: the final decision of the 


Oivil Court. 


An ‘attachment made for a larger amount than | 


due is valid to the extent of the amount actual- 
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" Malicious Prosecution—ooida, 


* fies for the ‘criminal prosecution: Held, that the 
suit was clearly barred under section 363 of the Bengal eae wife, fi eel is fally jastitied i in inferring 
Municipal Act. Suaata Bust v. OHAIRMAN oF BARA- ` g oy were daly married. - 
NAGORE MUNICIPALITY 4 oa a Hussaini Khana, 16 P. R. 1897, 
See esc C it—. ; 
issue of procéss—No A OS enquiry—No' “Yi eee woran; who has to ~ conduct. her 
* In a suit’ for malicious prosecution; the plaint ee ks pak Je at a ee ee and not infre-. 
~ Wioged that -the defendant laid a complaint pe y> N a of omission and of com- 
» against the plaintiff before a Magistrate, who sent the '- on, Natio D. Brag NINGE, 54 P. W. R. PSSI 
case to the Police for enquiry and report, that the 
defendant wrote to the Police stating that he did not Marumakkathayam Law —Hypothecation 
want to proceed with the charge which was thoreupon he ase memoar of —Another member un- 
dropped'. > ; ea a A peie La under the Marumakkatha- 
- Held, that the plaint disolosed no cause of action, yam Law—Remar 
“ng the Magistrate never issued any process and the” ` In tas wads governed by the rule of Makkatkayani, 
- -Plaintiff was not prosecuted at all, women have no joint interest with the male Boas 
_ Yates v. The Queen, L. R, 14Q BD. 643, at p 661; “PPG 97? only entitled to maintenance, 
64 L. J. Q. B. 253; 52 D. T. 806; 38 W. B. 482; 49 J, P. i an of 1892 [Madras Un. 
438, followed. > -. reported], referred to. NARAYANA PATTAR v. WANA 
Clarke v. Postan, 6 C. and P. 423 and Ahmedbhas v: ` THETHI BRAHMANI Asma, TM: L. T. 388 


Marriage- conia. Fa ge AN pee 








Framjie, 28 B. 226, bot followed. „Merchandise | Marks. (IM of 1889), 
- Lhorpe v. Priestnall,. (1897) 1 Q. B. 159; 66.L. J. Q. p 
'B. 248; 45. W. B. 223, 60 J. P. 821, referred to. DoR Merger of contract into deoree 655 


ZARIO T. GULAB CHAND ANUKDIBE, 37 0. 338 877 Mining rights—Presumption that owner of 
Maintenance. See HINDU Law. - . land im entitled to minerals-—Absence of evidence of 
——_-—Oustom—Sadh Sanyasi 643 - . parting with rights, 








$ —— -Right ta futare maintenanco— - _The Zamindar of a certain | bias must be presumed - 
‘Whether alienable - 439 to bethe owner-of the underground rights. thereto . 
eet ama WTO TY, banon alih to definite appertaining, in-the absenoe of evidence that he ever 


share in presence of sons by another wife—Mughals | parted with them. HARI Narain SINGH v. SBIRAM 
óf Rawalpindi Tahsil ' 929 OHARRAvARTI, 140. W. N. 748; 110. L. J. 658; 7 A. 
Maintenance grant, nature of—Death of L. J. 633; 12 Bow. L. R 495; 8 M. L. T. 51; (1910) 
grantee—Holding over—Suit for resumption—Limit- M. W.N. 303; 20 M. L. J. 869 - 7 «Ge 
ation— Limitation Act (XV 0f 1877), Sch. II; art. Minor adopted, son—Oompromise by natural guar- 


» 
Wal 


139, 140.. . - dian Bos: 


sa The grant of lands made bya Baik to his younger —__——--Alienation by de facto gardian- Minority of 
son, is a grant of a tenur nza for the purpose of support- | husband of minor Hindu wife—Legal necessity — 
_ing the grantee out of ite profits, such tenure to be - - Incotne of property ¥ pot sufficient to meet necessit 
held free of rent, —Alienation if vali 638. 
Although a tenaticy by sufferance would not iy Appointment of | guardian ad litem by order 
itsolf make the pdssession of the holder rightful so . recorded—No affidavit forthooming—Presum tion 
as to prevent limitation from running, yet ifthe. of regularity of Court’s proceedings +88 
‘landlord or the person entitled to resume the tenancy. .————~-Power of Court to adjourn sale a aries 
does ‘anything to indicate his assert tothe continuance | by guardian ‘of -minor *judgment-debtor—Guardian 


of the tenancy, that would itaslf be'sufficient to con-_ acting in good faith whether has power to consent - 
8 


. vert the tenancy by sufferance into a tenancy from to waive fresh proclamation 


year to year. © ——~Justody —Contract of apprenticeship—S pectic ` 
‘A suit for the recovery of possession of janah. given , - performancse—Liability—Minor made over to stranger 
for maintenance, by the grantor after the death of by parents—Interference. by Court—Welfare of minor ° 
-the grantee, falls within art. 139 of Sch. II ofthe- —Orimsnal Procedure Code (Act Y of 1898), s 491_— 


‘Limitation Acl, 1877, where there are. indications to , ‘Habeas corpus. 


- show the saent of the grantor to the continuance of ~ Ina suit for the custody of minor children, where‘ - 


‘the tenancy in the hands of the grantee’s heirs, the deféndant has no personal interest in the © 


RAM OHANDRA SINGH v. BHIKAMBAR SinGo ~ -33Q-. children or their services and no right to their 
Market value of land—Methods of valnation ‘oustody, | and his object is only to send- back the 

; : ~. 457 . children to their parents and natural guardian, 
_Marriage, presumption of . ’ 674 the proceedings can be treated as on Habeas ~ 
Muhammadan Law—Living as husband corpus ander section 491, Oriminal Procedure Code, 
~ and wije for a long time—Disadvantage ofan Indian for the purpose of determining the eataa. of the 

female litigant. > children, . 

Among Mubammadans a marriage may be proved - A minor may bind himself by a contract of 
presumptively by the statement ofthe parties or apprenticeship if- it be for his benefit hat no 
‘their general conduct towards each other, although action will lie against him for failing to serve -as 
there is no proof of due observance of-the formalities | such. If<such’ a remedy is desired, it is necessary 
ofthe Muhammadan Law. So if-itcan be shown-that to get a covenant from the guardian’ on which the 
the alleged husband did, during his life in distinct guardian himself can be made liable. 


. terms, assert a certain woman_to be his wife, and that: © A contract of apprenticeship cannot be specifically 


_ the womān ives with him for along time as though ake enforced kik tho Apprentico either directly or 


- Li 4 
= P = - 


á “+ 
= bal MP Pi - 
oai =“ a” - “~ 


m 


faii 


1 
AN 


a 
` 
: 2 s 
kd - 
4 
ki 
Ci 


~ 4 


1094 


Minor—conold. ea a 


' by restraining him from taking service under ae 


_or others from employing him. 


o De Francesco v. Barnum, (1890) 48 Ch. D. 165 A 


59 L. J. Oh 161; 62 L. T. 40; 38 W. B. 187; 54 J. P. 
420, De Franceèco v. Barnum, (1891) 45 Ch. D. 430; 
63 L. T. 438; 39 W. R. 5, relied upon. 


The parents and natural guardians of minors 


can place them under the care and control of any 
“person, but the delegation of parental authority is 
revocable at any time. 

It'isthe duty of the’parents to revoke it if used to 
the detriment of the children. 

It is also open to the ‘Court, within whose 

_ Jurisdiction the children are found, to revoke it at 
any time, if sufficient cause be shown for interference, 
especially when the parents. have put it ont of 
their power to interfere themselves for the pro- 
tection of their children by sending them touring 
round the world in-the onstody of- strangers. The 
main consideration for the Court is the benefit or 

, welfare of the child. 

The 
read in the largest possible sense, that is to say, 
every circumstance must be taken into consideration 
and the Court mast do what, nuder the circumstances, 
a Wise parent acting for the true interest of the child 
would or ought to do. The moral' and religious-welfare 
of the child must be considered as well as its 
physical well-being. 

_ Reg v. Gyngall, (1893) 2 Q. B. 282 atp. 248; 
62 L. J. Q B. 659, 4R 443;'59 L. T. 431; 57 J. P. 773; 
In Be McGrath, (1893) 1 Ch. 1438 ab p. 148, 
62 L. J. Ch. 203.2 R. 187, 67 L. T. 636; 41 W. R 97, 
| The Queen v. Greenhill, (1838) 4 A. & E. 643, re- 

- lied npon. POLLARD v. Rouse, (1910) M. W. N. 187; 8 

M. L. T.47 ` 754 


Minority, olea oj, raised for the firat time in 
'. appeal—Remand—Ex parte decree -set aside —Oivil 
Procedure Qods (det XIV of 1882), 8 103 -Swit tried 

de novo. i 
A brought a suit on amortgago against B, C, Land 
_ 8. A decree was passed against which B and O appealed 
< .,and A preferred an objection. L and 8, however, were 
not parties to the appeal. ‘Iho’ case was remanded. 


The Court of Srst instance again passed a deoroe in ` 


` favour of A againstall the defendants, -the decree 
being cx parte as against L and 8. 8 died, and so J, the 

- representative of Sand L, applied under section 108, 
Civil Procedure Code, to ‘get the decree set aside. 
The ex parte decree was set aside and a fresh decrea 
was passed. L and J appealed. In appeal for the first 
time, they raised the plea that 8 was minor at the time 
of the execution of the mortgage: 

- Held, that they could not raise the plea of mupority 
at that stage. 

Held, further, that after the ev parte decree was set 
aside the whole case was re- opened as against the 
applicants under section 103, and the case, had to be 

-< tried de novo, Jer Davi v. Miuapro Perasan 373 


Misdirection. See Cr, P. C., 8. 297. 


erek testcase 





constituting offerte—Failare to direct that every 
man 18 presamed to intend nataral consequencos of 
‘his act 


WMisjoinder. -See 0. P.O., 
pangan aana Dee PARTY, ° 


INDIAN OASES. ` S 


term welfare in this connection must be- 


T: R. A. 


Imperfect statement of elements 


an 


Misjoinder—conid.- 


~ 


-— Criminal trial—Poisons guilty of sc- 

ann ee ee Municipal Act (IIT of 1899 

B. OJ), 98. 444, cl. (2), 574—Joint conviction and 
joint penalty, whether tegal. 

A house having been foand to be unfit for 
human habitation, an order was issued ` prohibiting 
persons from using the same. The owner and the 
ocoupier were jointly convicted for disobedience _ to 
that order, and jointly sentenced: 

Held, that, in each -of the two accused, the 
act of disobedience was a separate offence, and-the 
passing of joint conviction and ` joint penalty on 
them was illegal. 
~À re-trialwas ordered. BHAIRAB CHANDRA v. COR- 
PORATION oF OALCUTTA, 14 C. W, N. 911 874 


—- of causes of action. See 
. MULTIFARIOUSN ESS. ; 
— an m if ground of appeal 248 
————SS a Suit in ejectment-~Plaintrfs 
owning separate parcela of land—Treapass—‘itle by 
adverse possession—Irregularity—Crnl Procedure 
Code (Act XIV of 1882), 8. 8578-—Oivil Procedure Code 
(Act V of 1908), s. 99. 
Where plaintiffs, four in number, who ‘owned 








-aud enjoyed separate parcels of land, sued to eject 


{1910 
d 


defendants alleging that thoy trespassed on the lands ` 


at the same time: 


Held, (1) that the suit was bad for misjoinder of 
CAUSES of action. 


Hach person being separate in the eye of law, 


any act of the defendant affecting the separate - right 


of each, gives to each a separate cause of action. 
When the mght of each a plaintiff is separate, the 
cause of action must be held to be separate, al- 
though defendants have ii la on the property at 
the same time. 

Smin thwaite v. Hannay, (1899, A. C. 494; 68 L. J. 
Q. B. 737; 6 R. 299: 71 L. T. 157; 43 W. R: 113, 7 Asp. 


M C. 485; Subramanta Ayyar Y. King- Eniperor, 26 - 


AL 61; P.and O. Company-v. Tsune Kijima, (1895) 
A. O. 661; 64 L. J. P. O. 148; 11 R. 608, 73 L. T. 
37; 8 Asp. M M. C. 23; Carter v. Rigby § Co., (1886) L. 
È. 2 Q. B. 118; 65 L. J~Q. B. 687; 74 L. T. 744: dé W. 
R. 666; 60 J. P. 581; Ramanuja v. Devanayaka, 8° Mi 
861; Ali Scrang y. Beadon, 11 O. 524 and Saliman Bibi 
v. Sheikh Muhammad 18 A. 181, referred to. 

Rup Narain v. Gopal Devi, 86 I. A. 108; 8 Ind. Cas. 
882; 6 A. Li J. 567; 10 C. L. J.%®58; 18 0. W. N. 920, 


- 5 M. L. T. 423; 11 Bom. L. R. 883; 34 O. 780, 19 AL L. 


J. 548; 98 P. R. 1909, distinguished. , 

(2) that the misjoinder was not mere irregular- 
ity that was cured by section 578, oe Procedure 
Code ‘(Act XIV of 1882); 

(3) that the misjoinder was such as to Haye 
prejudiéed the defendants; 

(4) that as the plea of misjoinder was not raised 
inthe written statement or at the settlement of 
issues the suit was not liable to be dismissed. 

The suit was remanded for findings as to the titlo 
of eaoh of the plaintiffs.. AIYARU MUPPAN v. VELLAYA 
Navan, 8 M. L. T. 6; 1910 M. W. N. 229 
ne man Hjectinent—B8uit by rever- 

sioner against different transferees from Hindu widow 

—Successire trial of tsswes—Ciril Procedure Oode 

(Act XIV of 1882), 3. 45. 

When & reversioner, after the death ofa Hindu 
widow, sues in ejectment against several defendants, 
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Misjoinder of cause. of action—- 


e concld. 


“who as transferees from the widow have-varigus titles 
_to different portions of the estate, there is.-no mis- 


joinder if he sues in'a single suit, : 

Ishan Chunder Hasra v. Rameswar Mondol, 24 0. 
831 ; Nundo Kumar Nasker v, Banomalı Gayan 29 0. 
871, approved: 

But there must -be successive trial of the 
issues separately affecting the different defendants. 

Umabai v. Vathal, 33 B. "498, 11 Bom. L. R. 84,6 M.L. 
T. 230; 1 IntL Cas. 120, relied on. 

Where the plaintiff as reversioner alleges that 
certain kobalas were executed by a Hindu widow 
to various people, at various dates, of various iso- 
inted portions of the estate left by her husband, and 


. further the pleintiff seeks to set aside the alienations 


“made after the widow’s death by his own father 

and brother during his minority, and he has brought 

one suit in ejectment and to set aside the aliena- 
tions: Held, that it is far better to admit each 

of the cases in separate number and try them ‘as: 
oe cases. Hari BALLABH Rar v. Goran LAL 
INGH : 


———— Of Charges. See CrP. C, 
sa 238—289. 


Mistake Of Court—Oourt to correct its own - 
mistake suo moto- 903 


-Moriporah Brahmin—Exlusire- right to 


- oficiate at cremation at particular place— Kuit for 


declaration of such right, maintawnadla in Gwil. 


Court—Custom—Essential attributes—-Municipal cor-. 


poration—Right to create exclusire right or monopoly 

— Bengal Afwnicipal Act (III B.O. of 1884), s8. 269, 
` 2604. 

. À degraded Brahmin of the class known as 
Moriporah has no exclusive right, either under 


_ the Hindu Law or under any custom, to officiate as a 


‘a suit ofa 


cremation priest, in a specified burning ground, at 
the cremation of all dead bodies brought there. And 
a Municipal -corporation has no right to create, in 
favour of a member of,this class of. Arah NA, an 
exclusive right of thia character. 

A suit in which the plaintiff claims a heredi- 
tary right to officiate exclusively as a priest on 
the occasion of the cremation ceremony of all dead 
bodies brought for funeral to a particular place, is 

zivil nature and maintainable in a Qivil 


‘ Court; because, though fees arenot appurtenant as 


2 


of “right to the office claimed by the plaintiff, yet the 
holder of the offit8 does, on ‘performance of the services, 


' receives gratuity. 


‘Hal attributes : 


A custom to be valid mnst have four essen- 


just, it must be immemorial ; 
secondly,-it must be reasonable; thirdly, it must have 


-~ continued ‘without interruption since its-immemorial 


` 


- any ‘Court of Justice. 


origin, and, fourthly, it must be certain in respect 
of its nature generally, as in respect of the locality 
where it is allegedto obtain and the porose whom it 
is alleged to affect. 


Tyson v. Smith, 9 A. and E. 406 ; 48 R. R, 539; TP, 


- . & D. 307; 1W. W & H. 749, referred to. 


The plaintiff sought to establish the custom that 
members of the family to which rhe belonged were 
entitled from generation to generation to officiate as 
cremation priests at the funeral of all dead bodies 
brought to a particular burning ghai:. 

Held, that this custom could not be recognised by 
GOUR MANI DEBI o. Onamaan 
oF THE PANIHATI Moxicipaity, 13 0, L. J. 75° 864 
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Discharge—Intereat of owner of e aug é 
_of redemption : +6 
- ~ Of undivided share—Suit for partition- 
by mortgagor’s co-sharer—If mortgagee ne 
party-~Security transferred to separate 
allotted to mortgagor 
Mortgaged property sold “in execu- 
tion of prior mortgage decrée—Auction-purchaser 
re-sellig it to the mo or— Buit on subsequent 
mortgage-—Property not lable to be sold 331 
meni GECTITILY destroyed— Demand of isi 
securiby—Rensonable time—Limitation 9 
Wemanaanae naman suit—Preliminary decree made by 
| appellate Oourt—-Application for order ee to 

be made where 323 
——.-—Usutractnary—Occupancy holding 

~~Relinquishment by mortgagor’s representative— 

Mortgagee’sa suit for declaration that relinguish- 

ment was invalid—Maintainability of the suit— - 

Jurisdiction of Civil Oourt 
tere Construction—ZSatisfaction of the princi- 

pal money out of surplus profits. 

The terms of a.mortgage deed were that the mort- 
gages should realize the rents from the tenants of 
the land, should appropriate Rs. 7-8 to himself, and 
pay the balance of the rent amounting to one rupee 
to the mortgagor every year, and on payment of the 





share 

















, entire mortgage-money the ‘mortgagor, would be . 


entitled to redeem. The mortgagee did not pay the 
balance of Re, 1 to the mortgagor: Held, that at the 
time of redemption, the mortgagor was entitled to a 
deduction from the mortgage-money of Re. 1 a year. 

Jaat Rat v. Gobind Tewari, 6 A. 803, followed. 
AMIR HUSAIN v. IMTIAZ FATIMA 503 

mamma OVERENE for mortgagée-money being 
paid up from the surplus profits—Mortgagor’s right to ` 
redeem by making payment—Kquity of redemption, 
clog on. 

A mortgage-deed provided as follows.— 

When the entire mortgage-money is paid up from 
the surplus profits, the property can be redeemed in 
the month of Jeth. So long as the entire mortgage- 
MONEY. asa 6 . is not paid up, the mortgaged property 
cannot be transferred to any one ulse nor will the exe- 
cutant re-pay the mortgage-money by borrowing else- 
where: 

Held, that this covenant did not debar the mort- 
gagors from redeeming thé mortgage by payment of 
any sum remaining due whenever convenient to them: 

- Held, further, (per Evans, A.J. 0.) that even if thé 
covenant did clog the equity of redemption go as to 
bar redemption by any payment in cash,- such condi- 
tion-being in restraint of the right of redemption 
should be disregarded by a Court of Equity. Kan- 
DHAI Sixau v. BABUAIN Brany KUNWAR, 13 O. C. on ya 
——-.—»—_— Covenant to compensate the mortgagee 

-~Dispossession of mortgagee—Inabilsty of mortgagor 

— Transfer of Property Act (IV of 18&2), $. 68 (a).. 

A executed a usufructuary mortgage ig favour of 
_G, and G in his turn exgcuted a sib-mortgage in 
` favonr of B. Gin his sub-mortgage covenanted that 
if during the period of the mortgage,- the property 
` mortgaged, in any year by any reason, should. pass 
out of the possession of. B, or the mortgage-deed for . 
any reagon should be declared to be invelig, he-would 








~ 
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be liable to pay the loss sustained by the mortgagee. 
A applied under the Bundilkhand Encumbered Estdtes 
Act. G took no steps to realize the money. B preferred 
, 8 claim, but hia claim was rejected. B was, ejected 
‘from the property: Held, that it was open to B to 
rely upon the absolute covenant contained in hig 
mortgage deed and to hold G responsible for the loss 
which he had sustained by reason of his dispossession. 
“GAYA Prrsuan v. Ganga BISHUN 838 





- ———- Estoppel—Merger — Limitation — Re- ` 
'. Unguishment of clum- Res judicata—Non-merger 

of mortgage tn previous money deoree-—Cause of ac- 
. tion~Appeal—Further appeal treated.as revision— 

Findings of fact—Jurisdiction of Cwil or Revenue 

Court—Relation of landlord and tenant—Civil Pro- 

‘cedure Oode (Act XIV of 1882), ss. 18, 48. 

In- August 1888, A, a usnafructuary-mortgagee, ` 
sub-mortgaged to B on the condition that the latter 
should be put into possession and that the former 
should also be personally liable for the mortgage- 
_ money. > 

In August 1900, B sued A for principal and 
interest alleging ‘that he.had never been put in 


possession, but got a decree for principal only on the - 


ground that he had been-holding possession and in 
consequence was not entitled to interest. This 
decree was confirmed on appeal i in 1901, B could not 
execute this decree, as Act XLII .of 1900 had then 
come into force. 

In 1907 B again sued for possession of tho mort- 
- gaged land on the allegation that A denied B's title 
in 1905. The Ist Court decreed the claim and the 
appellate Court concurred. | 

Both the Courts. practically found that B had 
remained in constructive possession of the land till 
1905 and that the final decree of 1901 did not create 
-any new agreement between the parties: 


Held that:-— | oe 


` (1) (a) The: mortgage did, nol merge in the decree 
of 1901, (b) thatthe allegations of B in the suit of 
1900 did not estop him from proving in the present 
` -case that: he remained in possession up to 1905 when 
A’s dénial of B's title gave rise.to a fresh cause of 
action. 

2. The suit of 1907` was within limitation and it jg 
neither barred by the rule of ros judicata nor by 
section 48 of the Code of Civil Procedure. 

Prab Devi v. Harhishan Das, 47 P. B.. 1884, Bhola 
Singh v, Gurdit Singh, 66 P. R. 1834, Ganda Mal v. 
Nanak Chand, 3 P.. R. 1887, Raja Biıkiama Singh v. 
Prab Dial, 129 P. R. 1889, (E.B) and Veerana Pillai v 
Muthukumara Asary, 27 M. 102; 13 M. L.J. 989, 
' referred to. 

‘ “Where the mortgagor realized the produce from the 
tenants of the mortgaged land and after paying- 
Goyernment revenue made over the surplus to the 
+ mortgagee: Held, that these facts did notestablish the 
relationship of landlord and tenant between the mort- 
gageo and mortgagor and a auit for possession by the 
mortgagee is cognizable by the Civil Courts. 

‘ A farther appeal can be-treated as a petition for 

, revision under section 70 (b), but the difference in 
adopting ‘such a course is that the findings of fact of 
the lower appellate Cousé cannot be questioned by the 

ies , 

Ghulam Ghaus'y. Nabi Balhah, 
` (F. B.) referred to. 
P. W. BR. 1910; 32 P., R. 1910 

+ è 


~< 


24 P. R. 1908, 
BAHADUR STAN v. RAM SINGH 50 
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. perty subject to his mor 
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Interest—Compound and post diem— a 








Notice—Costs. 

Post diem interest by way of damir can and. 
should be allowed on mortgage-money. ; 

Mathura Dasa v. Rajah Nirandar Bahadur, 19 A. 39-7 
(P. C); 28 I. A. 138; 1 0. Wr N. 52, foUowed, 

Compound interest at the agreed. rate. should 
not be disallowed where the rate of interest is . moder- 
ate and the contracting parties belong to the’ trading 
class. ~- 

Where a just demand has been resisted by a 
defendant for considerable time after receiving notice 
of the claim, the plaintiff is entitled to get full costa. 
Naxpu Mar v..Puacu Suan, 66 P. W. R. 1910 664 


Se Interest sn mortgaged estate since 
mortgage, if can be defeated by subsequent arrange- 
ment— Mortgagee releasing portion of mortgaged pro- 
perty, effect of—Purchaser of mortgaged property— ` 
Estoppel—Mortgagee taking conveyance of part of 
mortgaged property from mortgagor, effect of. « 


As a general rule, the rights of persons, who havo 
acquired an interest in the mortgaged estate since the 
_ mortgage, cannot be defeated by any subsequent 

ent to whioh they are not parties. 

But this rule does not apply when the mortgagee 
releases a portion of the ‘mortgaged property before. 
the residue is transferred to third persons, in which 
case he may throw the whole burden of the mortgage- 





. debt on the residue. 


Although a purchaser of mortgaged premises is not 
estopped by his mere accaptance of the deed from 
disputang the validity of the mortgage, or the amount 
due under it, on the ground of objections which -were 
open to the mortgagor, yet he is limited to such ` 
objections or defence only as might have been pleaded 
by the mortgagor himself, and he cannot set upall — 
of these, for ho is not permitted to urge defences, 
strictly personal to the mortgagor. 

Debendra Nath.Sen v., Mirza Abdul Samed, 1 Ind. 
Cas. 264, 10 0. L. J. 160, followed. . 
Where the mortgagee takes a conveyance of a part 
of the mortgaged premises from the mortgagor, the 

effect of the transaction must be judged by its nature. 
If the sale was intended to be one of the equity of, 
redemption merely, the mortgagee acquires the pro- 
tgage, and in such-a. contin- 
gency, it would be right to hold that, while there is 
no extinguishment of his right t» enforce the mort- 
gage against the remainder, the mortgage -is extin- 
guished to the extent of the amount fairly chargeable 


“upon the property purchased by himself. 


If, on the other hand, the eale was of the property 
freed of the mortgage, and the intention ‘of the 
parties was that the mortgagee should hold tho por- 
tion transferred to him freed from the mortgage-debt, 
and the purchase-money should be applied in reduo- 
tion of his dues, ib would be erroneous to maintain 
that the mortgagee was still bound to apportion the 


. debt. 


Gaya Prosad v. Salik Prasad, 8 A. 682, Ohunna Lall 
v. Anandi Lall, 19 A. 196, Bisheshur Dial v.. Ram 
Sarup, 22 A. 284, Lakshmi Das v. Jamina Das, 22 B. 
304, referred to. 

As between the mortgagor and the mortgagee, tho 
latter is entitled to release a portion of the hypothe- 


` cated ae and diminish hig own security to that 


Rau 
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t 


` 
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A mortgagee, who bas a security upon two or more 
properties, which he knows belong to different per- 
sons, cannot release his lien upon one so as to increase 
the burden upon the others without tho privity and 
consent of the persons affected. 

Imam Ali v. Bay Nath, 88 0. 618; 3 C L. J. 576; 10 
CO. -W.N. 561 and Hakim Tal v. Ram Tal; 6 0: m J. 46, 
followed. 

But this doctrine has no application to a case where 
the release took place at a time when. the mortgagor - 
alone were the persons affected by the release, that is, 
when they had not transferred any interest in the 
Kal la premises to other persons. ` 

:. Buch release cannot be granted to the prejudice of 


á 


‘persons who had previously acquired an interest in - - 


the mortgaged properties. - . 
Sheo Prasad v. Behari Lal, 25 A. 79, Sheo Tolal v, 


Sheodan, 28 A. 194; 2 A. L. J. 630; A. W. N. (1905) 

P 244, Ghafur Hasan v. Kifayatullah, 28 A.19; A. W. 
IN. (1905) 165; 2 A. L. J. 413, and Pirbhu Narun v. 
-Amir Singh, 29 A. 369; A. W. N. (1907) 83, not ap-, 


proved. i 


Ram Ranjan y Indra Narain, 33 C. 890, followed = 
Ponnusams v. Srinivasa, 31 M. 383, approved. Mir 


. Kusurr ALI HAJI t. PANCHANAN CHATTERJEE, 11 0. 








La, J. 639 
— Mortgage by conditional sale—Sale 
with a right to 1e-purchase ~ Deed—Construction— 
Test of mortgage by conditional s1le—Origin of bai- 
“bil-wafa. | 
“A document, executed on the 20th of August 1842 
and registered on 18th May 1853, contained the 


‘ following provisions.—‘“Wo have now sold the entire 
. -20 biswazamindari property aforesaid together with 


all the rights and-interesta, appertaining thereto.... 


‘. and the aforesaid vendees purchased the aforesaid 


‘property from us in consideration of the aforesaid 


amount. The sale is valid, legal ond lawful and èen- 
forceable. .. We have recieved whole of the consider- 
ation in respect of the property sold from the aforesaid 
vendees and have brought the same to our uso. We 


* have put the vendees into possession.” On September 


‘6, 1852, the same parties entered into an -agreement 


. which was registered on the 19th of May, 1853. The 


agreement contained the following provision:-— “As” 


- we the executantsare now willing to help and treat 


with kindness the vendors, we the executants -of our ` 


own free will do hereby covenant and givein writing ` 


thatif the aforemid vendors, after the lapse of nine or 
ten years from the date of the execution of the aforesaid 


< sale-deed, do pay to us the purchase-money as entered 


in the sale- deed out of their own pocket, we shall 
forthwith execute a fresh salo-deed on receipt of - 
- the sale consideration entered in this document and 
"get mutation of names effected in the revenue papers. 
. ... Inthe event of our refusal they- have power to 
deposit into the treasury attached to the Court the 
amount of consideration entered-in the sale-doed; and 
‘after the institution of a suit in Court to purchase their 
property anew. Further if the aforesaid persons be not 
- ready to purchase the property and to pay the pur- 


have nd claim to the aforesaid property after the. 


` expiry of the period of ten years”, 


-For Stanley, O. J.— Both these documents read to- ' 
gether mean absolute sale with a right ofre-purchase. 

Bhagwan Sahat v. EA “A. 387; 17 I. A. 
88, followed. . 
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Balkishen v.-Legge, 22 A. ee a7 I A. “68, dig- 
tinguished. 
Prima facie “an absolute A RA 


‘nothing to show that the relationship of debtor and 


creditor is to exist between the parties, does not cease 


‘to be an absolute ‘conveyance merely because the 


vendor. stipulates that he shall have a right to 
re-purchase. er 

The best general test of the intention of the 
parties in cases of mortgages by conditional sale is 
the existence or non-existence of the power in the 
_ original purchaser to recover the sum” named as the 
* price of re-purchase, If there is no such power, there 
“ig no mortgage. 

Williams v. Owen. b My. aud Or. 305; 48 R. R, 322; 
12 L. J. Ch. 207; 5 Jur. 114, Goodman v. Grierson, 
12 R. RB, 82; 2 Ball & B 278, referred to. 

Per Banerji, J.—'The transaction da disclosed by the 
‘two documents is one of a mortgage by way of 
conditional salo. 

Balkishen v. Legge, 22 A. 149; 27 I. A. oe followed. 

Bhagwan Das v. Bhagwan -Din, 12 A. 387; 12 I. 
A. 58, distinguished. 

The test in such cases is what was the intention of 
the parties. The intention is to be gathered from the 
documents themselves and from ‘surrounding cir- 
“ onmetances. 

The circamstances which should be taken into con- 
- sideration to distingnish bai-bil-wafa transactions iu 
‘these provinces from transactions of absolute sale 
with a right to re-purchase are: ' 

(1).A bona fide sale with a condition for vo-purchase 
ig very rare inthis country, while it is very common 
practice with mortgagees to take a conveyance of the 
property from the mortgagor with a condition of — 
re-purchase as security for the loan. ` 

2) In these provinces the Muhammadan forms of 
conveyancing were followed. for a long time specially 
in cases in which one of the parties to the -transaction 
was a dfuhammadan. 

Ali Ahmad v. Rahamatullah, 14° A. 195, referred to. 

(3) As the Muhamimadans are prohibited ` from. 
-taking intorest they resort to the device of obtaining 
an absolute sale with a stipulation for re-purchase in 
order to evade’the prohibition as to interest This is 
the origin of bai-bil-wafa transaction. J HANDA SINGH 
v. WAHIDUDDIN, 7 A. L. J. 484 
em ——— Oocuparnc y- -holding — Relinguishment 

of holding by mortgagor in favour of Zamindar— 

Mortgage not affected. 

A mortgagor of an occupanucy-holding ‘is not compe. | 
tent to relinquish- the holding so as to impair the 


1097- 


- 


security given by him to the mortgagee and in * 


fact to destroy it. 

Sham Das v. Batul Bibs, 24 A. 538; A. W. N. (1902)- 
" 16L; Badri Prasad v. Sheodihan, 18 A. 354, re- 
ferred to. JAIGOPAL SINGH v. Raat TAHAL "705 
Possession of mortgaged property by 





~ mortgages—Covenant to pay by mortgagor—Decree for 


sale, right to sue for. 
When’ an instrument of mortgage gives a right to 


-chase-money within the. aforesaid time, they shall possession and also, contains a covenant to pay, thus 


presenting a combination of a usufructuary and a 
simple mortgage, the two fights are independent, and 
the mortgagee may sue-for sale, although he may 
_ have*given up possession. 

- Luchmeshar Singh v. Dookh Mochan Jha, 24°0. 677, 
HE mane 
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Arunachalam Chetti v. PE 21 M. 476 and 
` Kashuam v. Sardar Bingh, 28 A. 157; A. W. N. (1905) 
` 226, referred to. 
Purgan Pandey v.' Mahatan Mahzto,6U L. J. 148 
and Talek Singh v. Jalal Singh, 5 Ind. Cas 130, 11 0. 
„L.J. 186, followed. PITANBAR PURKAIT v. MADHU 
| BUDAN MANDAL 153 
Prio mortgagee suing on one of his 
sevéral mortgages is not bound tò satisfy his claim 
under a subsequent mortgage out of the surplus sale 
proceeds. 
A executed a mortgage in favour of B in respect of 
| two villages 9 arid O in 1879. He executed another 
mortgage in favour of D in 1892 in respect of one of 
‘the villages C only. He again’ executed another 
mortgage’in 1895 in favour of B in respect of both 
the villages S and ©. B sued on his mortgage of 





1859, and obtained a decree in execution of which tho, 


village S was soldin 196. The sale proceeds yielded 
a surplus of Rs. 400 which was paid over to the mort- 
gapor. B again brought a suit on his mortgage of 
1895 and sought to obtain a deoree against the village 
O. D.contended that B ought to have applied the sum 
of Rs. 400 surplus in satisfaction of his second mort- 


gage of` 1895. 


Held, that B was not bound to so apply the surplas, > ' 
50 


HULASI v. KALKA-PRASHAD 


—— —— Undivided share—Partition—Alort- 
gage during partition suit—Right. of mortgagee— 
Share allotted to mortgagor 
A person taking’ a mortgage: from one co- sharer 

takes the security subject to the right of the other 

_ sharers to enforce a partition and thereby to con- 

vert what was an undivided share of the wholo into 
a defined portion held in severalty. He would 
take the subject of the pledge in the new form which 

. it would assume. by the partition. 

Byjnath Lall v. Ramoodeen Ohowdhry, Ths 
106; 21 W. R. 288, followed. 

A mortgage.executed during a partition suit must 
be followed against the share allotted to the mort- 
gagor and cannot affect the share of a non-mort- 
gagor. BAIKUNTHA Narn Roy v. SHEIKH Nura 196 
Subrogation, principle of—Presump- 
~ tion—Covenant to discharge prior and puisne mort- 

gages—Discharge of prior mortgage alone—Rebuttal 

of presumption. 

The principle of subrogation by payment to the prior 
incumbrancer rests upon the presumption of an inten- 
tion to keep alive the first mortgage asa shield against 
the puisne incumbrancer, that presumption is rebutted 
when the transaction in question contemplates the 
discharge of the puisne incumbrancer by payment out 
of the purcliase-money. 

The rule as to subrogation only applies when the 
purchaser has not covenanted to discharge the 
previous Incumbrance. 

Srinsvasachart v. Gnana Prakasa Mudaliar, 80 M. 67; 
2M. L; T. 36; Siwyi Ram Marwari v. Bas hamdeo 
Prasad, 2 C. L. J. 288 atp. 208; Bisseswar Prasad 
v. Lala Sarnam Singh, 6 C. L. J. 134, referred to. 
GOVIKDASWAMI THEVAN 4. DORAISWADI Pinal, 20 
M. L. J. 880; 8 M. L. T. ae (1910) M. W.N. O i 

4 Suit mi puisne mortgagee — Prior 
mortgagee made party—Right of redemption of prior 

ma tgagee. 6 


~ 




















INDIAN CASES. 


‘gage dues of the plaintiff. 
'LUXSHNI OnUNDER, 14 O. W: N. 675 Norm- ; 670 


°fi910 


nd 


Nortgage— contd. na TES 


A prior mortgagee, who has purchased the property _ 
‘at a Bale in satisfaction of his first mortgage, takes” 


the place of the original mortgagor and as such ‘he 18 
entitled, in a suit by a puisne mortgagee, in which he 
is made a party, to be allowed to pay off the mort- 
GOBINDA PROSHAD v. 





of undivided share—Par- 
tition—Substitution of security —Transfer of AOBA 

Act (IV of 1882), a 78. 

A mortgagee of an undivided share in common 
property, or ofono of the joint’ properties before 
partition from one of.the sharers, is only entitled to 
proceed against the substituted property, which falls 


to the share of the mortgagor at the partition, unless , 


the partition has been unfair. or is infraud of the 


` mortgagee 


Byjnath Lall v. Ramoodeen Chowdry, -1 I. A. 106; 
21 W. R. 2883, Hem Ohunder Gl.ose v. Thakomons Debi; 
20 O. 588, Amolak Ram v. Chandan Singh, 24 A. 488; 
A. W.'N. (1902) 137, Shahebzada Mahomed, Kazim 
Bhahv R. 5. Hills, 85 C. 888; 12 C. W. N. 373; Haki 
Ial v. Ram Lal, 6 C. L. J. 46, relied upon. ' 

Lakhsman Y. Gopal, 23 B. 885, distinguished. MUTHIA 
Rasa v. APPALA RAJA, 20 M. L. J. 393; 8 M. L. T. 183; 
(1910) M. W. N. 418 


get actual physical possesmon on account of mort- 


gagor’s fraud—Mortgagee entitled to simple money 


_decree—Limitation Act (XV of 1877), Sch. IT, arts. 
95, 97, 116 and 120. 
On 19th November, 1903, defendant-respondent 


executed a mortgage deed with possession for a certain - 


specified plot of landin favour of the plaintiff-appel- 


lant The contract was that the mortgagee should” 


have actual physical possession and enjoy tho entire 
gross rental in lieu of interest. 
turned out to be the si landof the defendant, and 
plaintiff obtained merely proprietary possession with 
the right to collect rentat areduced rate from the 
mortgagors. It was found as a fact by the lower 
appellate Court that the contract was obtained from 
the plaintiff by defendant by means of & concealment 
of material facts amounting to fraud: 


~ Held, that, upon the finding of the lower appellate 


Court, the plaintiff would be entitled to a simple 
money decree’ for the sum advamced- with such 
interest as the Court might find due. 

Held, further, that the claim must fall either indar 


article 95 or 97 ofthe 2nd Schedule to the Limitation - 


Act; article 116 or 120 could not apply to the case. 
UDIT NARAIN Sines v. SAHIB ALI, 13 O. C. 148 
4; IOI3 


—_—_-_—_—-—— Redemption — Purchase by 
‘mortgagee of equity of redemption in execution of 
æ money decree obtained by mney en, to 
redeem whether subsists 47 











—Mashrut-ul-rahan— Charge—Covenant to pay the 
money under two mortgage deeds simultaneously— 
Clog—Construction of document. 

A executed ausufractuary mortgage`in hna of 
`B. subsequently B advanced a further sum to A to 
-secure which A executed a Mashrut-ul-rahan bond 
whioh recited the fact of the previous mortgage and 
that the mortgagee was in possession > of the 


t 


The plot in question . 


Usufiuctuary mortgage - 


Stipulation to give mortgagee actual 
5 “physical possession of plots mortgaged—Fatlure to 


Vol. Vi] | 
Mortgage—concid. os 


oa 


` property mortgaged’ onder the former usufroctuary 


mortgage. It was also stated that the mortgagor 
had taken a further advance and covenanted: that 
he would not redeem the- usgufructuary mortgage 
‘unless he would also pay, the money under the 


‘second _bond: + Held, that the-second bond created . 


a charge upon the property, and that in face of 
the covenant contained in the bond, the mortgagor 
was not entitled to redeem the first mortgage un- 
leas and until he would pay the money due under tho 
second bond. . 3 ; 
Muhammad Abdul Hamid v. Jairaj Mal, A. W N 
(1806) 267, relied upon Paxcuo v. Dro Karan [65 
en SULE—Account—Claim for mesne 
profits between date fined for redemption and actual 
date of delivery of property — Whether separate 
suit maintatnable—Oiwl Procedure Code (Act XIV 


of 1882), ss. 18, 483—Resa judicata—Relinguishment 


of clainv—Provineial Small Oauee Courts Act (IX of 

1887), Sch IT, art, 81. : 

Tt is the duty of the mortgagor in a suit for redemp- 
tion to .include a claim not merely for the recovery 
of possession but also for an account of what was due 
upon the mortgage security. : 

But a distinction ought to, be drawn between 


the claim: for merne profita between the date of. 


tender or depositand the date of the decree in 
the redemption suit, and the mesne profits from the 
latter date to the date of delivery of possession. 

The claim for mesne profits between the date 
of tender or deposit and the date of the ‘decree 
must be included in the guit for redemption, but- the 
claim for mesne profits for the. period, which im- 
tervened between the date fixed for- redemption in 
the decree and the date of actual delivery of posg- 
session, may be enforced ina separate suit. 

Rukhminibai v. Venkatesh, 31 B. 627 and Satyabadi 
v, Harabats, 340 228, distinguished. 

Such a suit does not fall within article 31 of Sche- 
dule If of the Provincial Small Cause Courts Act and 
is maintainable in a Small Cause Court. ÑAKARI 
Darra v AINUDDY, 14 C. W.N 1001 . 336 
Mortgagorand mortgagee—Mortgagee 

appointed Receiver, of mortgaged property- His 

liability to account— Moneys received to be applied 


towards discharge of jndgment-debt before order 
323 


absolute made 


' Muhammadans, Bight of, to hill cows in pri 


__ vate place ; 
Muhammadan Law.” See Cusrox. 





cover dower debt—Marriage contract entered nb 
Lacknow—‘ourt outside Oudh—Jurisdiction. to 
administer Oudh Laws Act 568 
en et aana DIOMBE Nn LEN, of wider for 
dower—Such lien not acquired by widow taking pos- 
session against consent of other heirs. ~ ; 
Tf a Mahomedan widow entitled to-dower has 
not obtained possession lawfully, that is, by con- 
_tract with her husband, by his -putting ber into 
possession or by her being allowed with the con- 


sent of the heirs on his death to take possession 
_in lien of dower. and ‘thus -to obtain a lien for 


she cannot obtain that lien by 


her dower, 


taking possession, adversely to the other . heirs, - 
| "pf property to the possession of which they, and 


she in respect of her share in the inheritance, aro 
entitled. . Ah. 


- 


Dower debt--8uit to re- - 


(S n 
+ 
f 
+ 
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Muhammadan Law-contd. -> a T 
. Amanat-un-nissa v. Bashir-nn-nigsa, 17 A. 77, 
followed., Bist Tusuiman v Bist KASIMAN 
—_ on wn Dotter —debt—Poassession of 

widow. in lieu of dower debt—Right to continue in 
possession—Inen— Heritable—Transferable. 
‘When a Muhémmadan widow entitled to dower gets 

Quietly, peacefully and without fraud into possession 
of her husband’s property, sheis entitled toretain pos- 
session until her dower debt is paid, subject to her lia- 
-bility to account for the profits received. If the widow, 
-being so in possession, dies, her right descends to her 
heirs, and they are entitled to continue holding that 
estate after her death until the dower debt has been 
discharged. . The widow’s security for her dower ia 
transferable, though she has not the power to transfer 
the actual property. a , i 

Busammat Bebee Bechun v. Hamid Hussain, 14 
M. I. A. 877; 10 B. L. R. 45; 17 W. R. (P.O) 118, 
Amanat-un-nissa v. Baalır-un-nissa, 17 A..77, Moham. 
med Asadullah Khany. Musammat Ghasseea, Beebee, 
] Agra 150, Kamar-un-nisea Begam v. Muhammad 
Hasan, 1 Agra 287, Musammat Wahid-un-nissa v, 
Alusammat Shoobratan, 6B. L. R. 54; 14 W. R. 239, 

“Ahmed Hossein v. Musammat Khatya, 10 W. R. 869; 
Bagayat Hussein v, Dools Chand, 6 IA. 311; 40. 402; 

` Azizullah Khan v. Ahmed Ali, 7 A. 858, referred to. 

Als kuhammad Khan v. Azsullah Khan, 6 A. 50; 


_ Hadi Aliv. Akbar bi, 20 A, 262, Muxaffer Ali Khan 


v Parbati, 29 A. 640; A. W.N. (1907) 221; 4 A. L. J. 
-601, distinguished. Arı BAKASH v. ALAH DAD KHAK 
7 A. L. J. 567 ‘>. 376 
wa —— Tift Gift, for religious pur. 
pose —Joint but separable gifts to private persons and 
~ charitable trusts - Valid gift must be in presenti 
Revocation — Transfer of Pioperty Act (IV of 1882), 
- 8. 126—Private trusts. -o 
According to all the best accredited text-books` on 








` Muhammadan Law, an‘ ordinary gift tnter vitos must 


be free from all pious or religious purposes.. 

Gifts to private porsons might be bestowed in 
-the same deed which creates charitable trasts and 
vet the.one might be quite separable’ and distinct 
from the other. ; ` 

Aga general rule of Muhammadan Law, an in- 
dispensablé condition precedent to a valid gift is that 
it should be unqualified and tn presenti.’ 

The law recognizes revocation before actual 
delivery in all cases, and after delivery, saving where 
the gift lias been toa relative within the prohibited 
degrees of consanguinity. j 

Where the gift has been toa stranger or to relatives 
not within the prohibited degrees, is revocable, even 
aftor delivery of possession but only (a) with the 


. consent of the donee, or (b) by the decree of a Judge. 


A gift which is only to take effect after. the death 
of the donor, and during his life-time ig expressly ' 
declared to be revocable by him, is not valid f 

Under section 126 of the Transfer of Property Act, 

‘all voluntary settlements containing a revocation 
clanse are pro tanto absolutely void. 

Quere. Whether private trusts were known to 

Muhammadan Law. JAINABAI v. R., D. Seruna, 12 


Bos, L. B. 841 - ; 


——— -*_Pre-emption. See PRE-EMP- 
TION, 3o, ~ 3 
S naa eem P yre.einption—Severul ad 
joining plots of land sold by one sale—Vicinage only 

eto one plot-—Pre-emption of all plote. A 








.` D 


an 
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Muhammadan Law-—conté.” 
| Three adjoining plots of land were sold by one sale, 


The.plaintiff was a sharer in another plot which |, to the terme of the 


adjoined only one of the three plots sold. 4 


INDIAN CASES.’ 


+ 


l ~ PIDIO 
Muhammadan Law—contd, TE 


question has to be decided in each case w ith reference 
particular deed. 


Mahomed <Ahsanulla Chowdhury v.. Amarchand 


He sought to pre-empt on the ground of vicinage: Kundu, 17 C. 498; 171. A. 28 and Abul Fata Mahomed” 


Held, that as the three plots, the subject-matter of the 


Ishaq v. Rasamaya Dhur Chowdhri, 22 C. 619; 22 I. A. 


-guit, “went to make up one entire parcel of land which 78, referred ‘to. 


adjoined the plaintiff's land, he had the right to pre- 
empi all the three plots. ABDUL SHAKUR v. ABDUL- 
amarur, 7 A; L. J. 641 


amai 








Pre-emplion —Partner—Par- 
tition during the pendency of the suit for pre-emption, 
effect of —Partner at the date of ingtitution but not so 
at the date of decree—No right of pre-emption. 

The plaintiff, basing his rights on the Muhammadan 
“Law of pre-emption, sued for pre-emption in respect 
of the sale of a share in his own mahal. Pending the 
suit ‘the village was partitioned and before a‘deoree 
could be passed in the suit, the share sold constituted 
_& separate mahal from that of the plaintiff: Held, that, 

as-the plaintiff ceased to be a partner of the vendor 
ab the dabe-of thedecree, he had no nent to pre-empt 

TAFAZUL HUSAIN v. THAN BINGH, 7 A. L .J.715 426 


es omen WY BK fame Hanafi Beho Ai ft 
for fateha ceremony, validity of —Gift for supersti. 
tious uses— Benefits to donor's heire—Failure of ob- 
“jects of the gift-—Utilization for other charitable pur- 
‘poses—Wakf aid sadagah, Aa akak between-—Pro- 
vision for accumulation, 
There ia a material distinction between the form 
of gift described by Mohomedan Jurists ostcagf and 
that designated as sadagah. In ao ‘wagf the -legal 





- in the absence of any such object being specified, 


estate or ownership is not vested inthe Muttawali or ` 


trustee; but is, so to speak, transferred to God. By 


. sadagah not only the beneficial interest but also the 


- tion to the validity of a wagf that some provision is- 


legal- estate is passed to the particular charity to be 
held by the trustees appointed by the donor, the 
‘corpus or ite equivalent and not merely the income 
. being devoted to that object. 

- Argift fer the performance of fateha ceremony, ie., 
| distribution of alms to- the poor, accompanied with 
prayers for the welfare of the soul of the deceased 


dead is valid and is not a gift fora superstitious ` 


P Ealeloola Sahib v. Nuseerudeen Sahib, 18 M. 201, ex. 
plained and distinguished. 

The provision in a deed of tvagf for the selection of 
the trustees from among the heirs of the donor or the 
fact that power is conferred-on the heirs to call for 


accounts from the trustees, does not render-the dis- . 


position invalid when the real intention of the donor 
is to dedicate the property to charity.. 

‘Provisions made in-a waqf deed for tho benefit. of 
the donor’s heirs are not necessarily and always” in- 
valid, - 

A gift to charity.would be deemed to be illusory 
if the provisions of the deed show that snch a gift is 
not to take effect until after‘an indeffnite period of 
time, while those who are really meant to be benefit- 
ed are the donor’s relatives and descendants to the 
remo degree. In such a case general expressions 
of piety and of charitable motives on the part of the 


- donor are to ye treated as a mere cloak to hide the 


real nature of the transactiom But it isnot an objec- 


made in the deed of wag f for tre benefit of the doner’s 
` family, provided mneh provisions are not inconsistant- 


Where the donér mentions sevoral purposes as ob- 
jects of his bounty and one of them fails, the rule is 


58 - that,ifin such a case a general intention can be 


gathered of dedicating the property to charity, the 
entire property should be devoted to ihe lawful ob- 
jects of wagf, if any, mentioned in the deed, pe 
0 
the poor, whether a definite portion of the income- 
has been set apart for the ‘object which fails or not. 
-The rule is the same where the gift to one of the ob- 
jects mentioned in the deeds fails’ by reason of its not 
being a proper object of such disposition of property. 

A benefaction intended for the heir of the dénors 
would fail because, nccordiig to Muhammadan Law 
as applicable to British India, such a provision does 
not properly fall within the scope of waq if, allhough 
the Muhammadan Jurists have thought otherwise. 

Where a direction to accumulate income is intended 
for the benefit both of the charitable purposes as well 
asthe heirs, the provision would enure solely for the 
benefit of the charitable purposes. ~ 

Where the benefaction intended for the donor's : 
heirs fails by reason of ita not being a proper object 
of wagf, the share or income ‘allotted to the heirs 
should be utilized for the other objects mentioned in 
the deed and will not be available for the creditors of 
the donor’s heirs. . 

Provision in a nag f deed for accumulation, which 
would enure solely for the benefit of the charitable 
purposes mentioned therein, does not offend against 
the law prohibiting perpetnities ‘and is not invahd. 
MUTHUKANA v. VADA LEvval, (1910) 2 M. W. N. 180; 20 
M. L. J. 254; 8 M. L. T. 16 I 








— ( Hanall)—Wacf —~ Dispute 
about guccession to Tarolretship cannot he referred 

to arbilration—Aua:d—Cloil Procedure Code (Act Y 

of 1908), a, 92, Sch. II, s. 20O—Application to file 

award—Jurisdiction of Gourt—Public and private 
- charity-~Prerogative of the Crown, i 

A wagjf of property by a Muhammadan to defray 
the expenses of the poor, the fagirs, the orphans, 
the needy and the Indigent and to defray the ex- 
penses of other good deeds creates a «trust for 
_public purposes ofa charitable nature. 

Commissioner of Income Taw v. Pemeal, (1891) A.C. 
581 ; 6L L. J. Q. B. 265, 63 L. T. 621, 65 J: P. 805, 
referred to. 

fhe term charity dudes ‘the Hanafi law has a 


l more general import than under the English Law. 


Meer Mahomed Isral Khan v. Sashti Churn” ‘Ghose, 
19 C. 412, referred to. 

It ia the prerogative of the-Crown to protect the in- 
terests of infants, lunatics ‘and charities. 

Attorney General v.. Brodie, 4 M.T. A. 100, re- 


` ferred to. 


The appointment ofa mutwalli to wagf' property, 


‘in the absence of anything in the. deed of ‘«sagf, 


rests with the gagi. 
Muhamad Sabir v. Muhamad Ali, 18. D. A 17, Ad- 
vocate General v. Fatima Sultani Begum, 0B. H. 0. R. 


with the gift iiis one Ginna for charity. The 119, referred to. 


né 


” 


~ 


` tion to file such award. : 


e - Fs 
. 
- = 
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A dispute regarding succession~to the trusteeship 
of a public charity cannot be referred to arbitration. 
Therefore, a dispute as to the right to succeed to 
the Tawliet (trustesship) of a wagf cannot be settled 
-by reference to arbitration. ` If-such reference ig 
made and an award is given, the’ Court has no 
jurisdiction, under section 20, Schedule II of the Code 
of Civil Procedure, 1908, to entertain an applica- 


i ` Raghubar- Dayal v. Kesho Ramanuj, 11 A. 18; Latif- 
unnisa Bibi v. Nasirun Bibi, 11 U. 83; Neti Rama Jogiah 


’ y. Venca Oharulu, 26 M. 450;-Sir Dinshaw Manikji 


* 


" Multifariousness—suit 


Petit v. Sir. Jamesetji Jeeja Bhoy, 33 B. 509, 11 Bom. 


L. R. 85; ő M. L. T. 301;2 Ind. Cas. 701, referred to. 
Budree Das Mukim v. Chunni Lal Johwrry, 83 O. 789; 


-10 C. W.. N. 531, distinguished. 


It is nob a universal proposition that whenever 
a suit can be instituted ina Oivil Court the sub- 


j j ect-matter of that suit can also be referred to arbi- 


tration. An arbitrator is a. tribunal ‘chosen by the 
. consent of parties and unless the law allows 
them to .choose such a tribunal in respect of 
certain classes of cases, they have no power todo so, 
MOHANMAD IBRAHIM Kean», ATIMAD SAID oe A. 


L. J. 761° 








— Right to sue—Every Muhammadan who has aright 
to we the property can maintain a aut—Oinil Pro- 
cedure Uode (Act V of 1908), ss. 92, 98. ~- | 
Every Muhammadan of a locality, who has a right 
to frequent and use a mosque, situated in that Jocality, 


- for devotion, can maintain a suit for a declaration 


that the land adjoining the mosque and appurtenant 
to it is a wagf property. 


Jawahra v. Akbar Husain, 7 A. 178, Zafaryab Ali v. 


Bakhtawar Singh, b A. 497, followed. , 
Wajid Als Shah v. Diıamıtullah Beg, 8 A. 81, distin- 


ished. MUHAMMAD NASAR-ULLAH KHAN v. er - 


gu 
“MAD, 7 A.L. J. 797 - A 
Widoto—Posasession of her 











~ husband a estate—Dower debt due—Lien— Lawful pos- 


sesston—Consent of the husband or co-heirs tenneces- 


sary— Liability to account for profits. _ 
` If a Muhammadan widow obtains possession of her 


husband’s est@te peacefully and qnietly and without - followed and-it is only when an 
„ab that the Court is empowered by section 10 to: 


fraud, she is entitled to retain in possession until her 
dower debt is discharged, subject to her liability to 
account for the profits that she has received whilst 
so in possession. To constitute her lawful possession 
of the~property itis not necessary to prove that she 
got into it either with the consent of her husband or 
with the consent of her co-heirs. 

Amani Begum v. Muhammad Karim-ullah-Khan, 16 
A. 225, Musanmmat Bibee, Bechun v. Sheikh Hamid 
Hossein, 14 M. I. A. 877, followed. DD 

Amanat-un-nissa v, Bashir-un-nissa, 17 A, 77, not 
followed: a i 

Amuroonissa Y. Mooradoonissa, 6 AL. I. A. 211, 
distinguished. Ramzan ALI Kuan V. ASGHARI BEGAN, 
TA.L. J. 614 $ i 
for injunction— 
. Claim for possession also 
Municipal Corporation—Power to create 

exclusive right or monopoly - 8864 


Murder. See Pexat Cone, s. 300. 


m 


- GENBRAL INDEX. 
©. Murshidabad Act (XV of 1891), 5. 4 


or assertion of title, 


—= Waqf property—Trespasser 


405- 
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—Limstation Act (XV of 1877), Sch. IT, arts. 142 
144—Limitaton applicable to suit for possession of 
kaag iy by Nawab Bahadur. ieee 
ection 4 of the Murshidabad Act restric. 
application of art.-142 or 144 of the Pee io 
to asut by the Nawab Bahadur for the recovery“ 
of any portion of tho scheduled property, that is 
the section ombodies a rule of limitation applicable 
to suits for possession by the Nawab Bahador in 
respect of tho scheduled land. ’ ee f 
Therefore, the Nawab Bahadar is entitled to ame 
for recovery of any portion of the scheduled property - 
within JO years from the date of adverse possession: 
unless the defendant had 
acquired statutory right before March 21 1891 when 
‘the Act was passed. Nawas BAHADUR op MURSHID 
ABAD V. GOPINATH MANDAL _ h | 392 
Nangal land—Oonversion into a building site— 
Injunction., T um oe 
Onltivable or nangal land does not cease : 
because it was not cultivated for 380 ls bg 
conversion of the same iuto a building site Lan be 
rightly restrained by injunction, AR: = 
v. DUBASH Kapur, 7 M., D T. 223 j i HAN 
‘Native Christlans—Gift to two 
, song—Joint tenancy—Rule of English 
yur al gagi 
atural right, how extinguished ` 
Negotiable Instruments Act eat 
of 19881), S., ‘98—Hundi—Notice of dishonour 
Damage for want of notice—Burden of proof. 
Where an intermediate endorser sneg the earlier 
endorgers and drawers for the recovery’ of mone 
due ons Hundi,without giving them notice of dig. 
honour, it is for him to establish that the defendants 
could not suffer damage from want of such notice 
Mots Lal v. Moti Lal, 6 A. 78, followed: Mapu 
Raw v. DURGA PRASHAD, 7 A. L. J. 815 793 
Non-joinder of parties. Ses Parris 
Notice, necessity of—Suit for annulment of Be ) 
cumbrance without notice ot 69 
Tenant--Transferree from tenant | 47 
Oaths Act (X_of 1873), ss, 8, 9; I0 
Adminwtration of oath—Not in conformity with the 
provisions of the Act— Whether bending, 
The provisions of the Oaths Ack must be atrictly 


agreement isarrived 


or morg per- 
Law appli- 





eaae 


administer the oath proposed. Whero the necessar 

procedure, preliminary to the agreement, is not ado. 
‘ed the oath is not binding. Kristxa ‘Rao v. SRINIVASA 
Rao, 7 M. L. T. 286; (1910) M. W. N. 272 
ss. 9, IO - 


+ ~ 











Se cca aes f 
Occupancy holding. See aaa e 
ees TENANT. 
KE See MORTGAGE. 
—Mortgage— Usufrac- 


tuary—Relinquishment by mortgagor’é re 

e eth Ka for declaration fat ai 

quishment was invalid —Maintainability. , 
- -= Jurisdiction fe rie Conrt 7 KA ae o 
a OLCe- Purchase of half shara — 
~ for joint possesston —Defence on the. ground of ane 

eransferabuity, whether allowable. ki 

The plaintiff purchased che half share of an G 
pancy holding from one of two -brothers who held it 
and sued for joint possession against fhe holders of 
the other half share, who-contested the snit on the 


ka, ee 








ra a 
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Occupancy—coneld. T , 


~ ground that the jota- was not transferable. It was 

found that the zote was not transferable without the 

landlord’s consent and that such consent was nob 
yen: 

Held, that it was open to the defendants to question 
the validity of the plaintiff's purchase and that the 
suit ought to be dismissed. 

‘* Basarat Mandar v. Sabulla Ma ndal, 2 O.W.N. colxxix; 
Ambica Nath Acharjee v. Aditya Nath Movtra, GO. W. 
N. 624; dyenuddin Nasya v. Smsh Chandra Banerjee, 
11 0. W. N. 76, Sameruddin Munshi v. Benga Shekh, 
1 Ind. Cas. 114; 13 O. W. N. 630, distinguished. AGAR- 


JAN BIBI v. PANAULLA, 14 0. W. N. 779, 12.0. L J. 169 | 


452 
ralyat—Uae. of land of holding — 
“Impairing value or rendering unfit— Bandh- Dig- 

ging tank—Making bricks , 291 
x rights—Succession— Survivorship 





tl 


`; Recognition by land’ord of right as heir of deceased / 


tenant. 4 H | 
The: survivor of the joint occupancy-tenants is 
entitled to succeed to the share of his co-tenant, in 


preference to the latter's agnates whose father ’ 


did not acquire the holding Recognition by the pro- 
prietors, of these agnates as occupancy tenants docs 
nof give them a right to oust the title of the sur- 
viving joint tenant. : 

Ganda Singh v. Golab Singh, 159 P. B. 1879; Mohru 
v. Mutsaddi, 109 P. R.-1894 (F. B.) Prem Bingh v. 
Bhaguana, 4 P. R. 1880, referred to. 


. Saida v. Ismail, 76 P: R. 1907; 82 P. L: B. 1908,- 


distinguished. SARDAR ALI v. MUHAMMAD ALI, 28 P, 
L. R. 1910 _499 
maan +-_—-, Sale Of —Snit by land- 

lord for possession—Transfer of ocoupancy rights 
: by widow—Snuit by landlord—Parties—-Widow’'s re- 

' versioner not necessary pariy——Reversioner’s re- 
medy 942 

`- Official Trustees Act (XVII of 6; 


~ ss. 8,9 97 


Opium Act (I of 1878), ss. 9 (f), 10— 
‘ Flegal sale of: opsum—Accused unable to account 
“satisfactorily for opruem—Preaumption when to come 

into play. 
The effect of sections 9 and 10 of the Opium Act 

_ ig this, that when once itis proved that an aconsed 
. person has dealt with’ opium in any.of the ways 
described in section 9, “the onus of proving that he 

had a right so to deal with 1b, is thrown on the acous- 

ed by section 10. Bat the commission of an act which 
may be an offence must be proved before tha pre- 

_ ‘sumption comes into play at all, and ib cannot, there- 

fore, be used to establish that fact. ISWAR OHANDRA 

Sinau v. Expurgor, j4 0. W. N. 710, 120. L. J. 19; 

37 0. 581 ; $ 


‘Oudh Estates Act (I of 1869), ss. 13, 
16, 17—Gift—Immoovable property—Registration— 
“Oral gift not valid—Document, construction of— Kill 

—Gift inter Vivos. ` og 

Immovable property in Ou@h is not transferable 
by gift inter vivos otherwise than by a registered 
~ deed. ‘The proviaions of sections 16 and 17 of Acte] 
of 1869 equally ‘apply to a gift made in favour of an 
adopted son. There is no contradiction between the 
provisions of séction 16 and section 13 of the Ac 

A giff in contravention of section 16 cannot be Valid 
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‘force the provisions of the Act. 


+ 
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Oudh Estates Act—concld. . . 


even when the object of the gift is exempt from 
the operation of section 18 of the Act. < 
“As tothe intorpretation of the instrument of the 
Sth of May, 1887, their Lordships held that it -was 
testamentary and could not be construed as a deed 
of gift inter vivos. Upar BAJ Sinan v. BHAGWAN 


BAKHBH Sineu, 7 A.L.J. 274; (1910) M. W. N.110;.11 | 


0. L. J. 887; 14 C. W. N. 641; 7 AL L. T. 410; 124 Bou. 
L. R. 409; 82 A. 227; 20 M. L. J. 458; 13 oo. 172 . 


+ u a 


O 
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ss. I6, 17 279 


Oudh Laws Act (XVIII of 1876), appl- 
cation of—Muhammadan Law—Dower tdebt—Surt to 
recover dower debt--Marriage contract entered at 
Luchnow—Oourt outside Oudh—Jurisdiction to ad- 
minister Oudh Laws Act. . f 


The plaintiff, a Muhammadan lady, entered into a 


[1910 


marriage contract ab Lucknow. After her husband's ' 


death she instituted a suit for recovery of her dower 
debt in Meerut: Held, that the Meerut Court had 
no jurisdiction to administer the provisions of the 


Oudh-Laws Act, and had no authority to reduce the > 


dower fixed on fhe occasion of the marriage. i 
Zakeri Begum v. Sakina Begum, 19 O. 689; 19 1. A., 

157, followed. i ; | 
Act XVIII of 1876 is an Act to declare and amend 

the laws to be administered tn Oudh. It is only the 


` 


Courts administering laws in Oudh, which can put'in . 


MUHAMMAD Kazım, TA. L J. 388 ,. 


Oudh Rent Act (XII of 1881), 8. 19— 
Suspension of rent on account of scarcity— Lessee 


whether entitled to suspension of rent fiwed by lease. 
` A lessee is not entitled to a suspension of the ront 


Ruxkisi BEGUM v.. 


fixed by his lease in proportion to the rental demand _. 
quspended under orders of the Local Government on . 


account of scarcity. roa - ; 
The principle of section 19 ofthe Oudh Rent Act- 
applies to such a cise. The respective rights and 
liabilities of lesgees and their superior proprietors. are’ 
to be determined by the terms of the contract between 
the parties. Raw NARAIN v. UDAY PRATAP ADIADAT 
SINGH, 18 O. O. 146 ; 1012 


— maan (XXII of 1886), s. 145, 
application under —Ewtension of period of limitation 
wheres it expires ona Sunday+ Limitation Act (XV of 
1877) s. b, application of, to proceedings under the 
Oudh Rent Act. i 


Where the last day of limitation, presoribed for an 
application for execution under section 145 of the. 





2 


Oudh Rent Act, expired on a Sunday and the applica- ~ 


tion was presented on the day following: Held, that 


section 5 of the Limitation Actdid not apply tothe . 


case and the application was barred by time 
Raghubar Dayal v. Sheo Charan and others,4 O. C. 
182, affirmed. | 
. Peary Mohun Aich v. Anunda Charan Biswas, 18 O. 
631; Mohammad Hussain v. Muzafar Husain, 21 A. 
22; Bens Prasad -Kuari v. Dharaka Rat, -28 A. 277; 


A. W. N. (1901) 69; Shooshee Bhusan Rudio v. Govind | 


Ohunder Roy, 180 281; Sambasiva Chari v. Ramasam? 


Reddi, 22 M. 179, Haji Ismet Sait v. The Trustee of | 
TKBAL | 


the Harbour Madras, 23 M. 339, referred to. 
NARAIN v. BABU Sineu, 18 O. 0,103 © 


~ 
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.Pardanashin lad y—Eeecution of document— 
Docunent' not properly understood and enplained— 
Evidence—Burden of proof. < à 5 

' In order to charge a pardanashin lady upon an 

Instrument or power-of-attorney, purporting to have 

. been executed by her, it is requisite for the person 

relying on the document to give aatisfactéry evidence 

that the document was explained to, and understood 

by, her. . 

`- Budisht Lal v. Musammeat Sheobarat Koer, 7 C. 245; 

8 I. A. 39; Bihari Lal v. Habiba Bibi, SA. 267, Sham- 

bati Koeri v Jogo Bibi, 29 O. 749, followed, 


K,& pardanashin lady, fell in love with D and left _ 


her husband. K, while so infatuated, executed a 
povwer-of-attorney in favour of D), who, purporting to 
` act under the instrument, executed mortgage-deeds of 


K’s property in favour of the plaintiff: Held, that in ` 


_ View of the fact that there was nothing to show that 
the power-of-attorney wasexplained to, and understood 
~ by, the lady, she was not bound by the mortgas 
KUBRA v. AJODHIA Prosan; 7 A. L. J. 445 689 
aaaeeeaa woman——Undue infiuence 
1005 

Parllament, course of proceeding of —How to 
be proved ` SI 

Part performance, doctrine of 346 

Parties. See Parry. 

Partition—Objection that certain land was‘held 
by virtue of private partition— Proprietary title— 
Appeal:to Diatrict Judge—Jurisdiction-~Daty of 

_ Ooart making partition : 833 

— Mortgage —Undivided share — Mort- 

' gage during partition auit—Right of mo B 

_ Bhare allotted to morigagor 95° 

———— Deed effecting or declaring partition — 

Registration Act (II of 1877), s38. 17 clause (b), 49 

—Hoidence Act(I of 1872), 8. 91—Part performance, 

doctrine of —Specrfic performance~-Improvements by 

co-owner upon common pm operty, effect of, at partition’ 








` —Question whether property ia joint to be decided by 


Court. ` 

A deed by which a partition of immovable proper- 
ty is effected or which declares such .a partition pre- 
viously effected by the parties, is compulsorily regis- 
trable under clause (b) of section 17 of the Regis- 
tration Act OS i 

Lakshmamma v. Kameswara, 13 M. 281 and Ram. 
chandia v. Dinkar, 2 Bom. L. R. 800, followed. 

The essence of the matter is, whether the deed ia- 
a part of the partition transaction or contains merely ` 
“an incidental recital of a previously completed 
transaction. 

Kachu Bhai v. Krishna Bat, 2 B. 635, referred to. 

Where the intention of the parties was that the do- 
cument should be the only repository and the appro- 
priate-evidence of the partition, the deed, if not regis- 
_ tered, is not admissible in evidence under section 49 
of the Registration Act, to establish the fact that the 
property was so partitioned, with the result that 
section 91 of the Hvidonce Act excludes other evi- 
dence also in support of the transaction, because. the 
written instrument is not collateral, but is of the 
very essence of the transaction. 
_ Rea. y. Castle Morton, 3 Barn. and Ald. 588, 28 R. R.” 
493, referred to. f ; . 

But, if there is part performance of a verbal agree- 
ment, by the party seeking reef, and to the know. 
ledge of the other party, proof will be admitted of 
the verbal contract in cases when an action for speci- 
fic performance would lie. In other words, an act 
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done by a party in pursuance of the: parol agreeme 
in order to bea part performance of it ne cot oa 
be one which could not bô done with any other view 
than to perform it, but mast also be auch as could not 
be undone without cansing the party unliquidated 
damage. ` : ~ 
_ Hence if itis possible to restore the parties to pre- 
cisely the same position as they occupied before they 
entered into the parol agreement, tho doctrine of 


part performance will not ordinarily be allowed to be 


invoked. i 

If one joint owner has in good faith effcoted valų- 
able improvements upon the common property at his 
own expense, equity will take this fact into considera: 
tion upon a partition, and in some way, will make an 
allowance to him therefor, in addition to hig rate.. 
able share of the property. And itis in recognition 
of such equitable right that to the co-owner, who has 


made the improvements, is assigned that portion of ` 


the property on which the irsprovements have been 
made, the division being mado on the basis of the 
unimproved value. 
In a partition suit, the question whether a particular 
property, alleged to be joint, really- possesses that 
character, must be determined before the preliminary 
decres is made; all questions involving the title of the ' 
parties and ther right to any relief within the igsres 
are judicial in character, and mast be determined by 
the Court. UPENDRA NATH v. Usman Caanpra. 12 
O. L. J. 29 ad 6 
— ~-Mortgage of undivided share—Sutt for 
partition by mortgagor's co-sharer—If mortgagee neces. 
| sary party--Security transferred to separate share 
allotted to mortgagor—Fraud, allegation of, in-plant 
Negligence, case of, not to be allowed to be rateed in: 
appeal-~Pleadings. 
A partition can be effected without making the 


mortgugee of a share a party when the suit is brought ` 


by the mortgagor’s co-sharer, so that the mere fact 
that the mortgagee was nota party to the partition 
snit in no way invalidates ‘the proceedi 
A mortgagee of an undivided share, when there is 
a subsequent partition, ordinarily has, as his security 
after the partition, the separate share allotted to hig 
mortgagor in place of the undivided share, ee 
Byjnath’s Case, 1 I. A.. 106; 21 W. R. 498 
followed. ; ee oO 
Where the mortgagee in his plaint allegcd that the 
partition was effected frandulently, but in appeal 
tried to make out a case of negligence on the part’ of © 
his mortgagor inthe conduct of: the partition suit 
the High Court did not allow such a case to be raised 
as it was not made in the pleadings, nor raised by the l 
issues. NARENDRA CHANDRA LAHIRI v. BARODA KANTA 


j MOITRA i 829 - 
A proceedings—Shamilat land, partition of - 
-Right to retain possession of land broken up and : 


cultivated for many years by one of the co-sharors 








: , : Í 486 E 
proceedings com pleted—Mafntainability 
of Civil tuit to disturb dgcision in tho proceedings 
> ~Jurisdiction of Civil Court - '. 688 
: = proceedings, completion of—IJnrisdic- 

tion of Civil Court - 697 
mm g BUIE FOr— Ministerial Actk—Measuree 
mi of plots-—Delegation of power- Whather entire 
proceedings void — Costs—Principle of assessment. . 
When a joint judigial act ia to be done, it ought to 


AN 
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be done by the parties jointly; but this principle has 
no application when the act 1s of a -ministerial 
character. ` ‘ 

Stalwoith v. Inns, 18 M. and W. 466; 2 D. and I, 
428, 14 L. J. Ex. 81; 9 Jur. 285, followed. 

Therefore, the proceedings before Commissioners, 
_appointed in a partition suit, are not vitiated in 
their entirety by reason of the failure of one of the 
Commissioners to be present when measuroments 
were taken in respect of some of the plots.. 

In a suit for partition, in so far asthe costs up to 


the stage of the preliminary decree sre concerned, the | 


- parties must pay- their own costa. In so far as the 

costs subsequent to the preliminary decree ‘and 

up to the stage of the final decree are concerned, the 

' costs must be borne by the parties in proportion to 
_their respective share. 


Dildar v. Bhawani, 5 C. L. J. 642; 34 O. 878, 


followed. Mori Lar Gios v. Girish Cuanpra~ 10 
Ga amana , nature of 69 
S —______ Prayer in the nature of an as- 
sessment cannot be granted oe 2. 2 
Who should be made parties—~- 
Missing owner—Civil Procedure Code’ (Act XIV of 
1882), s. 82—Service of notice how to be affected. 
- Ordinarily only such persons should be added 
as defendants in a partition suit as are owners 
‘of the interest to be partitioned ; but if there is 
some uncertainty in the matter, and one or more of 
the owners cannot be traced, or it cannot -be.as- 











certained with preciaion whether they are alivo or- 


have left any heirs, they may be made parties as un-- 
known owners or may be joined as defendants in the 
alternative. ae 
Therefore, where one of the co-owners 18 missing, 
the only reasonable course to follow is to have 
both that pergon and his heira as parties on the 
record, and to have-service of notice effected in the 
manner prescribed by section 82 of the Civil Procedure 
Code, 1882. Srinath Das 'v. PROBHAT CHANDRA Das 
11 0.1.4. 580 | i . 244 


Partnersh!p—<Accounts—Dissolution of firm— | 


Deceased partner—Right of representatives to hava an 
account-—Dissolution does not affect Liability of firm 
for-subsisting contracts—Duty_ of surviving partners 


to take steps for completion of unperformed engage- 


ments— One member not competent to refer to arbitra- 
tion unless authorized by the other members—-Produc- 
tion of account books—Presumption if books not pro- 
duced. | ° 


The 
dissolution of- a firm is mutual, and each part- 


ner ig entitled to an account from his co-partners 
of their partnership, dealings ond ` transactions, 
unless he has legally waived or parted with such 
right. . P 
The personal representatives of a deceased 
"+ partner, are entitled to an account from the surviving 
; rtners. æ 4 7 E 
B g v. Pishwick, I H. apd Tw. 390; 1 Mao. and 
Q. 294; 47 E. R. 1483; 41 R. B. 1278; 19 L. J. Ch. 49; 
13 Jur. 993 and Taylor v. Taylor, 23 L. T. N. 3. 189, 
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right to call “for an account upon the ` 


~ 
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Partnership-—conold.. 2 


assets of the firm. Before the accounts are taken, 
therefore, it is necessary to determine the precise ex- 


`> tent to which each partner took part in tha manage- 


ment of the firm. 4 4 

The dissolution of a partnership does -nob 
affoct the liability of the firm for subsisting 
contracts, and it is, therefore, the duty of ‘the 
surviving partnera to take all steps necessary 
for the completion of their unperformed engage- 
ments. : : : 

Featherstonhaugh v. Fenwick, 17 Ves. 298 at p 303; 
11 R. B. 78; Anderson v, Weston, 6 Bing. N. 8. 296; 
9 L. J.O. P 194 4 Jur. 105 and Cholmondley Y. 
Clinton, Coo. 80; 35 E. R. 424, 34 E. R. 615, followed. 

It 18 incompetent to one of the members of a part- 
nership to bind the firm by a submission to arbitra- 
tion, unless there be some special delegation of an- 
thority to that effect either formal or informal. 

Stead v. Salt, 3 Bing, 101; 28 R. R. 602; 10 Moore 
889; 3 N. L. J. (O. 8.) O. P. 175; 28 R. R. 602; Adams 
y. Bankart, 1 O. M. and R. 611; 40 R- R. 87% 5 Tyr 


` 425; 1 Gale, 48; 5 L; J Ex, 69 and Autram v. Chace, 15 


East 209, followed, 4 
It is the duty of the snrviving -pertners of a firm 
to produce the account books, so that the accounts 


may be properly adinsted; and if the accounting’ - 


party does not produce them, or destroys them before 
the matters have been finally adjusted, the Court will 
présume everything most unfavourable to him - con- 
sistent with established facts. MUHAMMAD AKBAR v. 
DawarKa Nars, 110. L.J 658 - 63 
manane aeaaeae DE die to partnership—Representa- 


tive of a deceased partner, whether necessary party to > 


a suit to recover’ debt—Contract Act (IX of 1872), 

s. 46. 

The representatives of a deceased partner are not 
necessary parties to a suib for the recovery of a debt 
life-time of the deceased partner. 

Govind Prasad v. Chandar Sekhar, A. W. N. (1887) 
138, Motilal Bechan Das v. Ghellabai Hariram, 17 B. 
6, Debi Das v. Nirpat, 20 A. 865, followed. Uear BEN 
v. Lakeat UHAND, 7 A. L. J..759 ~ - 840 


Party. See O, P, C, h 7 
maranana g HAtion of—Land Acquisition proceedings 
— Purchase of property by privatefalo 546 
mamenang addition of—Hjectment suit—Tranaferee 
_from tenadt—Holding” not transferable — Old. 
tenant’s allegation that transfer ia really mortgage 
ond that he is still in possession ` 549 


y addition of —Rent suit—Suit against some of ` 


the tenants Application by rest to be made parties 
-~Dispossession-~Rent decree against some of- the 
tenants, whether causes diapossession of other joint 
tenants, 


After the death of the original tenant, the land- ` 


lord obtamed a rent decree against some only of 
the decensed tenant’s representatives. A second 
rent suit was brought against the same persons, 
in whick the petitioners applied to. be added as 


parties defendants on the allegation that they were — 


co-sharera of the tenants defendants and were in 


which had acorned due to the partnership during the - 


possession of the holding in that character: 


followed. | F 
; Held, that the Court ought to have determined fum- 


‘As the surviving partner is bound to account, - 
to the rgpresentatives of the deceased partgers, > marily whether the-petitioners were representatives 
they are bound to account when the deceased of the original tenant and were in joint possession 
partner had the management or control of. the of the holding, and that if it was proved that they 
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were interested in the tenancy, they should have been 
added as defendants in ordor to aroid multiplicity 
_of litigation: ; 

Held, also, that the petitioners who allege that they 
are in actual occupation of the lands of the tennnoy, 
cannot be said to have been dispossessed in the eye 
of the law simply because the landlord chose to obtain. 
a decree forrent against some only of the representa- 
tives of the original tenant, , Basti BIBI v. HANIF-UD- 
pin, 12 ©. L J. 267 i 5 
: Olaim of private right over land by plain- 

tiff—Ulaim of public right by defendant—Persons 

claiming public right are alone necessary parties 


Partitiun suit—Missing owner—Service of 
notice . ; 

—-— Partnorship-—-Debt due to partnership—Re- 
presentative of a deceased partner, whether neoeg- 

. gary party to a snit'to recover debt 

Person not liable for amount of decree to 
which he was no party 
Receiver cannot be made defendant by Conrt 

of its own motion 21 
—-——~Representation — Estate of deceased--Decree 

when estate not properly represented — Will left by 

deceased—Hxecntor not made party to suit-—Effeot 

of decree : 627 
—~-—— Respondent--Appellate Court has inherent 

power to add respondent who was no party in origi- 

nal Court 

—--———-Sale of occupancy rights by widow—Snuit by 
landlori—Widow’s reversioner not a necessary 
party 942 

Suit for possession of land given to defen. 
dant by Government—Secretary of State not nm 

necessary party - 419 

— ‘Suit for construction of Will—Representatives 
of original trustees ; 

Non-jomder of plaintifs —8uit by partner of a 
firm ın his own name—Right of suit vested tn the 
f: m—Dismissal of suit—Amendment of plaint when 
to be made— Practice —Pieadings. 

The plaintiff, a member of a firm, sued in his own 
name, while the power-of-attorney ‘re held 
did not entitle him to sue tingly, ‘and the'accoants 
showed that the right of snit vested in the firm: 

Held, thatthe sit was bad for. non-joinder of 
parties and was, therefore, liable to be dismissed. 

Held, also, that the plaintiff should have asked for 
permission to amend the plaint soon after the objec- 
tion was taken, and not at any later stage. 

Alagappa Ohetts v. Vellian Ohetti, 18 M. 33, fol- 
lowed. BUBRAYA Kuni v. RAMACHANDEA Pat, 7 M. L. 


T 432 4.38 
Penal Code (Act XLV of On; ss. 3s 
ss. 39, 79, 296—Procession in 


public strests before the mosque—Hours of worship 

notified by District Magistrate —Procession during the 

notified hours. 

No persons have any right to pass a mosque with 
music so ag to disturb religious worship going on in 
the mosque daring the hours, which had been notified 
as the hours in which religious worship would be 
carried on. 

Muthialu Chetty v. Baupun Saib, 2 M. 140. Sundram 
_ V. The Queen and Ponnusams v. The Queen, B M. 208, 

relied upon 











Ai 


“4 


Tt is not necessary for the purpose of seotion 296, 
Indian Penal Code, that the accused shonld have had 
an active intention to disturb religions worship. Ib is 
sufficient if knowing they were likely to disturb it by 
their music, they took the risk and did actually cause 
disturbance. PUBLIO Prosecutor v. SUNKU Serrmalsn, 
7M. L. T. 480 i 77 
——— S, 7 I—Assossment of punishment 

880 


e e Ba TQ 774% 
i 3, 139—Rioting 242 


ne S. 166—Notice for service-—Repre- 
` sentation as a toarrant—Disobedience of direction of 
law— Conviction. 

Where a peon, Whose duty it was to require the 
signature of persons on whom notices are served, 
represented the notice to be a.warrant and actually 
arrested the complainant. | ` 

Held, that he had disobeyed a direction of law and 
that his conviction for such disobedience was right. 
HANGABAMI Naipu, Inve, 7 M. L. T. 429; 20 a. J. 
568 














gs. 175, 188—Disobeying order 
for production or inspection of documents—Ciril Pro- 

cedure Code (Act F of 1908), O. XI, R. 21. 

A party to a suit failing to comply with an order 
for production or inspection of documents can be 
dealt with only in the manner prescribed by Order 
XI, Rule 21, and is not punishable under section 176, 
O. P. O., 1908, or any other section of the Penal Code. 
RAM CHAND v. EMPEROR, 16 P. W. B. 1910 On; 15 P. 

623 








R. 1910 Or. ss 

ee S. 182 352, 415, 944 
—— S. 188 623 
—— c §. 193 


a Sa [O3—Making contradictory state- 
. ments—When amounts to an offence. 

The gist of an offence under section 193, Indian 
Penal Code, in which the acoused is charged with 
making two contradictory statements, one of which 
he must have known to be false, is that the two state- 
ments, taking the words of those statements in their 
ordinary and naturs}, meaning iu the light of the 
context in which they are used, must be irreconcil- 
nble. ‘ 

Where the accused was charged with perjary in 
that he made a statement on the first occasion that 
he saw one L son of R, run away from the custody 
of the peon, and onthe second occasion that he saw 
one man going eastward and that he was not 
certain whether that mah was theaccused: . 

Held, that the accused could not be charged o 
convicted for perjury as, at the time of his second 
deposition, the acoused was not asked to explain his 
first deposition in the light of his second statement. 
NARAYANAN Nare, In re, 8 M. L. T, 86; (1910) M. W. 


N. 397 
——— S. 2I 1 390, 944 
ss. 215, 420—Deprived of mov- 
able property —Necessary ingredient for tonviction 
under s. 215—Oatile disappearing—No | 
as to its being stoleh—OCheating —Dishonest motives 
musababe present at the time of taking money. 

Thera can be no conviction for an offence under 
section 215 of the Penal Code until it is proved that a 
person has been deprived of movable property by an 
offence punishable under the Code. l 
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‘ Where & ‘buffalo. has Hanai there is no, 


presumption that an offences has been committed in 


“respect of it. , 5 


In order to constitute an offence under sec- 
tion 420 of the Indian Penal Code, the dishonest in- 
tent must either precede or accompany the act of 
dishonesty. HEMRAJ v. Exreror — - 25 
en By, 294-A—Keeping a Lottery Office 
f “—Lottery—Seheme for distribution of prizes—Qon- 

struction of Penal Statute. 

The office or place, the keeping of which is punish- 
able under the lst ‘part of section 294 A of Act XLV- 





- of 1860 is a place or office where the, actual drawing 


of the lottéry takes place. Keeping a small office for - 


oing preliminary business and” correspondence -and 
not intended and fit. for the drawing purposes is not 


: ‘indictable, under this part of the section. P 


“In case of doubt a penal provision in a-statute 
should always be construed in favour of the subject. 
A scheme for distributing prizes eto., of the follow- 


ing description is a ‘lottery’ within the meang Of 


the 2nd purt of the section: 
“Every subscriber pays Ra. 10-8 and geta a bond 
for Rs.10, This sum is guaranteed by one of seven 


Banks and not only is negotiable ‘but can be cashed | 


„ab the Bank at par ai any timo.. The draws were to 
‘start when 3,000 tickets had been. sold and at stated 


intervals, further drawings were to be made untilevery _ 


one had got a prize or had had their money returned. 
Those who did not draw prizes in the first draw would 
go on drawing at each distribution till they got a 


. prize, or decided to withdraw their money. Thus the 


a4 


original ten rupees was abaolutply safe, the extra 


eight annas was tocover the cost of correspondence,. 


ete”. | - 
- Taylor v. Smetten, 110. B. D. p. 807, Reg. v. Harris, 
10 Oox. C. O. 352, Wallis v. Young and Stembridge, 


(1907) 1K. B. 448; 76 L. J. K. B. 300; 96 L. T. 165; 


71 J. P. 6;23.7. L. R. 23, followed. 
‘Kamakst Achari v. Appanu Pilla; 1 M. H. ©. È. 


448, Vasudevan Nambudri vy. Mammod, 22.M. 212;° 
distinguished. MADAN GOPAL v. EMPEROR, l4 P. W. R. 
_ "1910 OR; 17 P. R. 1910 Ow 620 
—___—- 8. 296— Disturbance of religous : 


-worship 





mi 


- Oulpable homictde—Jury—Mrsdsrection — Imperfect 
statement of elements constituting offence>-—Fatlure to 
direct that every man 18 presumed to tntend natural 


consequences of his.act. 
Where the acoused had no legal excuse to go tos 


` certain land in the possession of the party of the 


deceased, armed with dangerous. weapons to enforce 


“ their right or supposed right, and a fight ensned, and 
_ the injuries inflicted, though not premeditated, result- 


: ed in the death of the deceased : 


Held per Sharf-ud-din and Teunon, JJ. (Chatterjee, 
J. dissenting) -that the case camé under olause 4 of 


“ gection 800, Indian Penal Code,- and a charge of murder 
- ought to have been framed 
that thedudge’s omission to do sọ „vitiated the whole 


the accused, ‘and 


- trial. 


“An imperfect statement of elements constitut- 
ing an offence under clause 1 of section 304 and the 
failure of the Judge to direct. the jury that in law 
every man must be presumed to intend the natural 
and ordgnary consequences of his Bors, coneuirte very 


' grave migdirertion, 
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“path and which exploded and killed one C. 


4 
~ ea” 


(Penal Code—cona. 
_ Per Sharf-ud- din, Jam 4 


All murder is culpable homicids, but all suinabls ; 


homiade is not murder. Subject to the five ex- 
ceptions to section 800, Indian Penal-Code, every act 
that falls within one or more of the four clauses 


_ of that section is murder and algo falls within the 


definition of culpable homicide in section 299, Indian 
Penal Code. Every act that falls within any or more 
ofthe four clauses of section 300, Indian Penal Code, 
in respect of which there co-exist one or more of 


the sets of circumstances described in the five ex- - 
„ceptions to that section, is, by that fact, taken out of 


section 800, Indian Penal Code, but the act notwith- 
standing continues to be - within section 299, and 


' Binoe it is not-murder itis culpable homicide not 


amounting to murder. Every act that falls within 
section 209 and does not fall within section 800; since 
it ig not murder, is culpable homicide not ainounti 
to murder. Rgaz-UD-DIN v. EMPEROR 25) 
ss. 300, Boo” ini a 
swe Substances Act (VI of 1908), ss. 8, 5—Prepara- . 
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tron of bomb—Ezplosion of bomb buried in a place 


causing death of a man—Preparation of iron arch 

~~Failure of accused to explain the making of arch— 

Guilty knowledge—Facts specially within accused’s — 

knowledge—Oonviction—Intention to cause death of a” 

particular person—Motive—Evidence Act (I of 1872), 

ag. 3, 106, 114. . 

The-prigoner got a blacksmith to make an iron ee 
a material and essential feature’ of the bomb, 
some ten days before the explosion; when questioned 
at the time of procuring it, he gave a false namé and - 
address and falsely stated that it was required for the 
purpose of distillation. Ten days after the iron arch’ 
was procured by-the the prisoner, it was found to form 
part of a bomb which was buried in a frequented foot- 
The 
prisoner gave no explanation for these facts, but 
simply denied their truth: 

Held, (per White, C. J. and Abdur Balim J.) that 
the prisoner could not be convicted on the above facts, 
under section ` 302, Indian} Penal Code, or under 
section 8 of Act VI of 1908, but that he was guilty 
nnder,section 8 of the latter Act. 


: : . Per Benson J—The prisoner was guilty on the 
m Hie 299, 300, 302—Murder— 


above facts of offences under section 302, Indian 
Penal Code, and under sections 8 gad b of Act VI of 
1908. 

Why the prisoner got the i iron arch made and how 


it left, his possession, were facts ‘specially within his t 


knowledge’ and the burden of proving them' lay on 
him under section 106 of the Evidence Act. The 


‘Céurt-was ontitled to draw an inference adverse - to < 


him under section 114 of the Evidence Act 


Under section 300,. illustration (d) of the Indian a 


Penal Code, it is not necessary to constitute the offence 
of murder that the. person charged with .it should 
intend to cause the death of any particular person. 

The absence of proof of motive does not affect a 
man’s guilt, 


_° Per Abdur Rahim, J.—1t isthe duty of the prosecn- 
„tion to prove their allegations by means of sufficient 


and reliable, evidence, and if the evidence of the pro- 
secution is neither satisfactory nor conclusive, that 
defect cannot be cured by the’fact that the accused 
is unablé to make ont positively that such evidence is 
false, and has been manufactured by any particular 


. person or persone interested in the prosecution. 


-r ” 


<_ 


° 


Pe - 
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. 
Penal Code—contd. ~ 
Gaps in the prosecution evidenco cannot -be sup- 
plied by raising presumptions under section 114 ‘of 
the Evidence Act. The words of that section indicate 
that the existence only-of such facts may be presumed 
as are likely to have happened, having regard to the 
common conrse of natural events in their relation to 
the facta of the particular case 


- The gist of section 8 of Act VI of 1908, is the’ 


causing an explosion unlawfully and maliciously which 

must be- proved in. the ordinary way. Suapicion 

ion not suffice as ina case under section 5 of the 
ct. 

Per White, O. J.—The fact that the acousod gives 
no explanation of the facta that appear~ strongly 
against him, does not relieve the prosecution from 
the obligation of adducing such affirmative evidence 
as leaves no room for any reasonabla doubt as to 
whether the acoused is gnilty of the offence with 
which he is charged Cnuxxaparti BAMAYYA, In re; 
(1910) M W. N. 77;7 M. L. T.Sl4 - 51 
$. 300—Murder— Distinction be- 
tween murder and oulpable homicitle 251 
$3.3 (I), (2) and 302-— 

Murder—Vrolent and determined attack—Rupture 
of healthy spleen— What offence. , ali oig 
An attack was made on the deceased by six per- 
sons, which was of a violent and determined charac- 
ter: no less than 16 wounds were found on the body 
, Of the deceased, and his spleen, which was ina 
, healthy condition, was severely ruptured in several. 
places by the injuries inflicted on him: ~ 
Held, that the persons who attacked him either 
intended to cange his death, or they attacked him in 
` Buch a brutal manner, regardless of the consequences, 
well knowing that they would be hkely to cause his 
death, ind that the offence was murder. Exum Monta 
v. EuPEROR, 87 C 315 92 
8. 302. sees. 300 (Supra). 
— —— s, 302 i 921 
S. 302—Distinction between mur- 
der and culpable homicide 251 


S. 332—Resisting public servant in 
the discharge of his duty—Non-specification of the 
partecular duty—Assauliing constable employed to 

‘ watch the accused —Offence. 5 
To constitute an wffence under section 882, Indian 

Penal Code, it is not necessary that the duty in which 

. the public seryant is employed should be a particular 
duty imposed expressly by the law’ on the particular 

occasion. - . 

GQueen-Hmpi ess v. Dalip,.18 A. 246, distinguished. 

Where a constable, whose duty was only to watch 
the accused, was assaulted in the discharge of that 
duty, the accused knowing at the time that such was 
the constable’s duty. - 

Held, that an offence was committed under seotion 

832, Indian Penal Code. MAHOMRD Yaxoos, In re, 3 

I 


M. L. T. 886 . 

: $8. 332, 457—Criminal Proce- 
dure Oode (Act V of 1898), s. B4—Police Officer— 
Power of constable to arrest—Assault in the attempt 
to arrest, . 

A constable, investigating a charge of burglary 
punishable under section 457 of the Penal Code, is 
“empowered to arrest, without an order from a Magis- 
trate ora warrant, persons against whom a reasonable 
-buspioion of having been concerned in the burglary 


— 
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> 


exista. Consequently a porson assaulting the con- 
stable in his attempt to arrost suspected persons is 


„guilty of an offence under section 382 of the Penal 


Code. - 
Queen-Hm preas v. Dalip, 18 A. 248, Tafazzul Ahmed 

Chowdhry v. Queen-Empreas, 26 C. 630, distinguished. 
EMPEROR v. Yusur, 18 P. E. 1910 CR; 82 P. W.R. 
1910 Cr. 956 


—— S. 363—Kidnapping from British 
India— Consent of person kidnapped obtained by false 
representations. : , 
Where the accused induced certain women (the 

complainants) to leave British India for Ceylon on 

the misrepressntation that- they were tobe married 
to hia sons and after arriving at Ceylon made them 
work as coolies on tea estate: 

Held, that the women must be held to have been 





. taken without their consent and thet the accused was 


guilty of an offence under section 863, Indian Penal 
Code. Prriasawwi Kanaant, In re, (1910) M. W. N. | 
282, 8 M. L. T. 91° < 503 - 


——— $, 400—Dacoity—Belonging to a 
gang of dacoita—-Proof—Evidence Act (I of 1872), ss. 
14, 30—Confesswn—Accomplice—-Corroboration, 

To sustain a conviction on a charge. under section 
400 (1), Indian Penal Code, for having belonged to a 
gang of persons associated for the purpose of habitually 
committing dacoity, there must be (1) proof of. 
association and (2) proof that the association was for 
purpose of habitually committing dacoity and the 
habit must be proved by an aggregate of acta. 

Afrids v. The Empress, 9 P. R. 1880 ‘Cr. and Hm. 
press v. Navakumar Patnaik, 1 O. W. N. 143, referred 
to A n 





Previons convictions of the accused for dacoity 
along with other dacoita are relevant against him 
underexplanation 2of section 14 of the Evidence Act. 
But the propriety of the accnsed’s conviction must be 
judged exclusively by reference to the evidence 
adduced by the prosecution at the trial. : 

The confessions made by accomplices at previous 
trials for dacoity cannot be taken into consideration 
against the accused under section 30 ‘of the Evidence 
Act. Such confessions do not stand on a better 
footing than the sworn testimony ofan accomplce _ 
and cannot be treated as good evidence against ‘the 
accused without being corroborated aliunde by 
independent evidence in material particulars and 


‘specially in respect of the identity of the accused. 


Empress v. Navakumar Patnatk, 1 0,.W. N. 146, 
referred to. WaALIA v. HMPHROR, 18 P. L. R. a” 


f 92 
——— 8, 406 -— Property of deceased —Heir 
not justified sn taking forcible possession of such pro- 





A. person who clainis to be an heir toa deceased 
person is not justified in taking possession of the 
property left by him by force from the person who is 
actually in possession of it. KMPEROR v. RAM Ditra 
11 P. L. R. 1910 ‘ 490 . 
era Sa 2 563 
r :——— $, 420—Dishonest motives must 
be present at the time of taking money 250 


ie S.a 420—OCheating—E vidence—Pre- 
vious and subsequent conduct of accused — (Avil Law 


principles when applicable to. Criminal cases — False 
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- pretence—Promise to do something in fulture—Evi- 
. dence Act (I of 1872), ss. 14, 16. 

In a case of cheating, it 13 open to the prosecution 
to show that the acts charged against the accused were 
parts of a series of similar acts committed by him, or 
in which he was concerned, at or abont, the time in 
question. Evidence of such other aots, whether pre- 
vious or subsequent to the frauds charged against the 
accused, is relevant for the purpose of showing 
whether or not the intention of the accused was 
honest or fraudulent. Evidence merely to prove that 
the accused person’s character is such that he is hkely 
to commit the act with which ho is charged is not 
admissible. | ` f 

A principle of Civil Law can equally apply to a 
criminal case provided itis notin any way against 
any of the principles of Criminal Law. 

Per sea promise to do something in the future 
may not amount toa false pretence or to cheating, 
but, it may at the same time, in certain cases, in- 
_ volve a false pretence that the promuzor has the 

power to do that thing for which false pretence the 

promisor may be indictable. GIRDHARI Lan v. Eu- 
PEROR, 26 P. W. R. 1910 Cr. ` 964 
nn $. 457 


. 





639, 956 


——_ S. 47 1 —False document—Copy. 
The copy of a document alleged to be false does not 

come within the definition of a false document and a 

conviction based on such copy is bad. Gopata- 

KRISHNA HRBGGADE, In ve, 7 M., L. T. 428, 20 M. L. J. 

584 776 

a ss. 482 and 486—False trade- 
mark—Merchandise Marks Act (IV of 1889), as. 6 
and 7. 








- Where the trade-marks are so different that no 


one would be misled, a conviction under sections 
482 and 486 of the Indian Penal Code is bad, but it is 
“good under sectiong 6 and 7 of Act IV of 1889. 
KANGHI DORAIGAMY, 7 M. L. T. 809 683 


Ae a a = B. 486 < 693 

S. 498—Enticing away a marred 
womin—Orimmal Procedure Code (Act F of 1898), 
-8. 345—Oompounding of offence before police. 

On the 18th December 1908, the complainant 
instifuted a case agamst the present petitioner 
under sections 497, 498 and 868, Indian Penal Code, 
asserting that on 1st February 1908, the petitioner 
had taken away hia wife and child after remoy- 
ing the hinges of his door. In the proceedings’ 
that ensued he stated that his wife had left him 
in his absence and simply mentioned hia suapicions 
that the petitioner had got hold of the woman through 
the agency of a third persoh. . 

On 18th March 1909, a compromise was effected 
before the Inspector of Police when the cage 
was under investigation by the Police and the case 
was withdrawn, i 
_ On 7tp May 1909, the complainant asserted that he 

had been forced into the compromise and wished to 
go on with his case agdinst the petitioner. The Magua- 
trate ordered æ warrant to be issued against the 
petitioner for an offence under section 498, Indian 
Penal Code 





Se waman 








Held, that as the offence had been compounded, the 
procelings before the Magistrate were ultra vires, 
497 


Ewpesog v. HARNAM BINGH, 22 P L, R. 1910 
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S$. 499—Defamation—Calling a 

Parsnutia Kaisth ‘ Kori Chamar.” 

The aconsed referred to the complainant, who was 
a Parsutia Karsth as a‘ Kors Chamar’ with the reault 
that none of the priests attended the religions cere- 
mony which had to be’ performed at the complain- 
ant’s house: - 

Held, that the accused were guilty of an offence 
under section 499 of the Indian Penal Oode. BACH- 
CHA PARAGWAL v. EMPRROR ' 876 


s. 500 352 
Perjury. Ses Pena Cons, s. 193. Ki 
Plaint, amendment of. See AMENDMENT OF PLAINT, 
—-~— Amendment tn second appel. 


Where the plaintiff stated a wrong date as to a 
certain event in his plaint,and the rst Court disposed 
of his case on that allegation; and on appeal before . 
the District Judge on the day of hearing, he, for the 
first time, gave out a suggestion that that date was 








“wrong, but did not ask for the amendment of the 


plaint: Meld, that hecould not be allowed to amend 
his plaint in second appeal. BADRI PRASAD v, DILA 


-Defective averments—Amendment to beallowed 
-— utt for declaration —Non-averment of oonership— 
Dismissal of suit—Illegality. : 

Where the plaintiff, in a suit for declaration of right 
in respect of a tank, stated inthe plaint that he had been 
in enjoyment, that he made repairs and took the fish 
from the tank, but omitted to make any averment 
ng to his ownership, and the Court in consequence 
dismissed the suit: 

Held, that the order of dismissal was illegal and 
that the plaintiff shonld have been nallowed to amend 
the plaint to make his meaning clear. MUKTI Gopat- 
UDU v. KRISHNA OHANDRA ‘876 


——-——Tnaufficient stamp—Hxtension of time—Fnur- 
ther extension after expiry of time originally grant- 
ed—Power of Oourt to extend time ev post facto— 
Oivil Procedure Code, 1908, s. 148 424 


y return of—Court’s discretion to grant reason" 
able time to re-file plaint returned to be filed in 
proper Oourt—Limitation, saving of 637 


Pleader. See LEGAL Pracrrmoners Act. 


raaa an Position of trust—Oheating a client out of 
subject-matter of auit— Mrsconduct—Puntohment— 

Buspension from practice. 

When the client of a pleader died, leaving a minor 
gon with a mother as guardian, the pleader taking im- 
proper advantage of his position, plotted to secure 
for himself the benefit of the litigation, and to obtain 
the subject-matter of the suit for himself: 

Held, that the Court had ample justification for 
ordering the permanent removal of the pleader from 
the list of pleaders entitled to practise, on the ground 
of professional misconduct and that the subsequent 
order of suspension from practice for a period of 
three years went as farin the direction of mercy ag 
it properly could go. GHANDA SINGH, In re, 14 C. W. 
N. 521; 11 O. L. J. 488; (1910) M. W. N. 107, TM. L. 
T. 412; 12 Bow. L. R. 425; 20 M. L. J. 447 269P.C. 


-— and Barrister — Difference be- 
tween ng to receiving instructions and representin 
clients — [ 
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®© e Pleadings.‘ See Parry. 
——_—_. Alternative cause of action 939 
nme Appellate Court deciding case on a 
point not raised in the pleadings, and inconsistent 
therewith — 1010 
—— maar Finding of faot not challenged in 
the first appellate Court cannot be agitated in second 
appeal—Practicée 331 
ee nee HAI, allegation of, in plaint—Neg- 
ligence, case of, nob to be allowed to be raised in 
appeal -~ 


— Plaintiff's case resting solely on 
` fraud—Fraud negatived—Oase on mistake, whether 
allowable—Alternative claim 472 


ttn nm Pinintif—f should succeed on. the 
` strength of hia own title 709 


——— Point not taken in the pleadings can- 
not be taken for the first time in appeal 684 


Suit for inheritance—Claim for main- 
tenance cannot be set np in appeal 


Failure to object to the admissibility of 

a document and valuation. 

An objection as to the valuation of a suit or to the 
admissibility of a document cannot be raised for the 
. first time ın appeal to the Chief Court. MAHARAJA OF 
JAIPUR v. Maruera Das, 78 P. W. R. 1910 1006 


- Ground not raiwed tn lower Oow ts orin 
memorandum of appeal, but raised for the first time 
tn arguments sn Chief Court disallowed. : 
A point not raised in either of the lower Courts or 

inthe grounds of appeal.cannot be allowed to be 

raised for the first time in argumentsin the Chief 

Court. Panu Lar v. DAULAT RAM, 47 P. W. B. a 

a - 65 1 

——m———jecond Appeal—Grounds abandoned 

- before the lower Cont. : 

The appellant in asecond appeal cannot be allowed 
torely upon the grounds of appeal abandoned before 

















the lower appellate Court. PARBATI © MAHARAJ SINGH 





ammm 





- Setting up new case tn second appeal 
-Suit for partition-—Prayer in the nature of an easg- 
_ ment, whether can be granted—Practice. : 

Where the plaintiff has sued only for partition bet- 
‘ ween himself and the defendants, he cannot, in second 
appeal, be permitied to setup a new case in the nature 
of an easement, and ask for an injunction restraining 
defendants from interfering with his user of the 
property as a cattle pen. . 

Narendranath Baruri v. Abhoy Charan Chattopadhya, 
B4 O. 61; 40. L. J. 437; 11 C. W. N. 20;1 M. L. T 
364, distinguished. SANKAaRALINGA vV. POONAMALAI, 8 
M. L. T. 87 423 





—-—_—— Sufficient findings—Remission of issues 
| unnecessary—Agra Tenancy Act (II of 1901), s. 22— 
Succession of collaterala—Joint cultivation—Burden 
of proof on collaterals, 
Where a man sets up his succession to occu- 
pancy or non-occupancy holdings, recorded in the 
~ name ofhis deceased relative, he is bound to show 


that he shared in the cultivation of the holdings at the 


time of his death. B 

Where the findings of the Court below are sufficient 
to dispose of thecase, it is unnecessary to remit 
issues to the lower Court. SARWAN SINGH t. RAMSARUP 
_ BINGH AK 499 
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Police dlary—Whether admissible in ovidenco, 


investigation—Statement made by 

witness to police officer in investigation—“ Reduced 

to writing” ! ~ IOI 

fficer—Power of constable to arrest-—— 

Assault in the attempt to arrest 956 

Possession—<Adverse possession, character of — 

Doctrine of constructive possession not to be ex- 

tended in favour of wrong-doer—Evidence of pos- 

. session—Presumption that possession goes with 
title 





y suit for—Land im possession of village 


communtty—-Delivery to defendant by Government 


and assignment as cultwwable natham-—Right of the 

village community—Secretary of State, whether a 

necessary party. ` i 

The land in guit was found to have been enjoyed 
by the village community till 1908. In 1908 the 
Revenue Officials gave possession to defendants and 
entered it in the Register kept for natham lands for 
cultivation: : 

Held, that the action of Government in assessing 
the land as’ natham and giving itto defendants did 
not deprive the plaintiffs (members of the village 
community) of their rights to the land. Simon v. 
THURAINUTHU KADAMBAN 

red — Burden of proof—Limitation 

Act (XV of 1877), Sch, HI, art 142. 5 

In a anit for possession, governed by art. 142 of the 
Limitation Act, the plaintiff must show possession 
and dispossession within 12 years prior to the date of 
tho institution. ` ; 

Gopaulchunder Chucherbutty v. Nilmoney Mitter, 
10 0. 374 Mohuna Chunder Mozoomdar v. Mohesh 
Chunder Neogi, 16 O. 478, 16 I. A. 28, Mahammud 
Amanulla Khan v. Badan Singh, 17 0.187; 16 L A. 148, 
relied upon. MADDALI VENKATARAYUDU v. Movva 
20 M. L. J. 306 667 

—— —Previous possession for eleren 
years —Jalkar—Attachment by Oriminal Oourt under 

a 146, Criminal Procedure Code (Act V of 1898). 

A jalkar was attached by the Criminal Court 
under section 146 of the Criminal Procedure Code. 
The plaintiff brought this suit for recovery of 
possession -and proved undisturbed and’ peaceable ~ 
possession for eleven years before the attachment 
aid the defendant was proved not to have been in pog: 
session before the Magistrate’s order: 

Held, that the plaintiff was entitled to maintain the 














possession which he had against all but the trae - i 


owner : the defendant had not shown himself to 


“ bo the true owner, therefore, the plaintiff was entitled 


tó a deoree. BHANA OHABRAN Roy v. MAHARAJA SURJA 
KANTA 


Possessory title—Jncorporealrights—Right to 
a water course not acquired by prescription—Obdsti uc» 
tion by a trespasser —Marntainability of suit. ` 
Incorporeal rights are in many cases capable.of 
possession just as much as rights to corporeal 
hereditamenta and the principle of the rule that a 
person in possession of land for less than thastatutory 
period is entitled to be protected in his possession 
against evory one but the e owner is-applicable to 
cases of incorporeal rights in process of acquisition. _ 
Jeffrits v. Williams, (1851) 5. Ex. Reports 792; 
20 L. J. Ex. 145 Elizabeth Bibby v. Carter, (1860) 4 H. 
and N 153; Jootoor Acchanna v. Vanamgla Ven. 
kamma, 5 M. L, J. 24; Dhuman Khan v. Muhammud 


r 


~ r 
~ 
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“ Possessory tItle—conetd 


nm 


Khan, 19 A. 153, relied upon. Konpapa Basan NAIDU 
v. DWARAKONDA "BURYANARAYANA, (1910) M. W.N. 117; 
JM. L. T. 852 26 


Practice. See Parry. - | 
cme = | See PLEADINGS, 
Administration, 





~ oreditor— Costs 
Application for appointment of guardian 
` —-Reference to Munsif to record’ evidence and “re- 

port—Judge treating report as-evidence 

x Court not having ureten I 

_ procedure to return the plaint 702 

Exclusire title not established-—Joint 

possession given’ - 530 
ey Gana ‘evidence 
_ ~~Procedure 390 
. — Sentence for practical offence 
—Suit for exclusive possession—Deoree 
“ for joint possession 50 
Codes not. exhaustice—P: ocedure. 

As our Codes are not exhanstive the Court has 
inherent power-to regulateits procedure in such 
manner as may -shorten litigation and result in 
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‘+ =- substantial justice to the: litigant parties. SRINaTH 


L. J. 580 244 


_ Das‘v. PROBHAT UHANDRA Das, 11 0. L 








duce all relevant evidence.” 

The doptrine that-the-Crown is not bound’ to call 
witnesses on whom it does not rely must not be 
pressed too far. It is its clear-duty, to produce all per- 
sons, who lay claim to a firat hand-knowledge of the 
--jicidents under trial, and if the prosecution do not 
` choose to place them in the witness box it must at least 

tender them to the defence for cross-examination. 
` The Crown is. not so much concerned to prove a 
particular theory as to acquaint the Court with allthe 
relevant evidence; and it is for the Court to determine 
how much of that evidence ja to be credited and what 
--fnferences it warrants. ImuperaToR v. JUMO, 8 8. D. 
- R. 200 847 
“Proceduro Order of Sessions Judge add- 
ressed to Magistrate Refusal of the District ` Magis- 
trate to forward order. 








-The District Magistrates should forward orders of ` 


_ Sessions Judges to the Magistrates to whom-they are 
addressed,. and they cannot withhold them on the 
_ ground of their being illegal 
A revision of such ordars can, liowever, be obtained 
by moving the High Court through the Law: Officers 
of the Crown. 


anit—Applioation: ie 
267 
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952 


Queèn-Empress v. Shere Singh, 9 A. 362, Hurniandi 


v. Ramkunantu, 18 0. 186, referred to. 
_PapaYAacul v. VELAYADA PILLAT, 8 M. L. T. 88 358 


` Pre- emption—OCo-occupant out of possession 
; gah to claim possession-—Burden -of proof 





——— — decree—layment of price fixed 
-by the first Court after deducting costa— Price 
-- raised by appellate Oourt—-Order re costs reversed 
-—Payment of difference without costs dedecha 
_ Sufficiefit compliance 
—— —— Landlprd consenting to morgue 
~~~Precluded from pre-empting on foreclosure 
Muafi land—Custom of pre-emp- 
tion prevailing among owners of khalsa land—Owner 
' of khalea land cannot pre-empt muafi land. 


A custem of pre-emption, which appertains®to the 
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Pre-em ption—contd. 


~ 


- khalsa land: does not give a co- sharor in wit alea a 


land any right of pre emption over a muafi land i in 
which he has no-interest.- - 

Narain Das v. Ramsaran oo 20 A. 419; Bau 
Prasad v. Kanhaya Lal, A. W. N. (1902), 68, followed. 
Sart BAKAS SINGH v. DHANESE KOER 167 
: Muhammadan Law — Talab-i-iati- 

shad—Actual nords in vernacular to be taken down 

~~ Declaration that right had been asserted when first 
pre-enrptor heard of sale—Talab-i -i-mowasibat—Omis- 
» gon fatal, ; 
Ina case of T the. question depending 
entirely on the form of words that is to be used - 











‘at the talab-i-fotishad, the exact words used-by the `. 


witnesses should be taken down in the vernacular. 
The pre-emptor, im every case, when he makes the 

demand of talab-i-istishad, should make a declaration 

before witnesses that- he asserted his right when 

he first heard of the sale. 

| Rujud Ali v. Chundi Churn, 17 C. 548 (F. B.) and 


Jadu Singh v. Butan Singh, 2 Ind. Oas 207, ue 


Dooxnr Moni v. Desi PROSAD- 
Pre-emptor not entitled to mesne 
profits in ewecution of decree-—- A ppeal— Decree— Ciril 
Procedure Oode (Act F of 1908), 88:2, 47. > 
Anorder declaring that a deoree- holder ia entitled to ` 
get mesne profits from the judgment-debtor, is a ` 
decree within the meaning of section 2 of Act V of 
1908, and.ag such is appealable even before the exact 
sum to be paid to the former by the latter is 











- ascertained. « 


The question, whether mesno profits should be 


_ allowed to a plaintiff ina pre-emption case for the 


period between the institution of his snit and the 
final obtaining of his decree on appeal, is not included 
in the words-“‘relating to the execution, discharge’or 
satisfaction of the decree,” and can be disposed of 


only by a separate suit. Hoa Ram v. RANA PALEYA, 
44 P. W. R. 1910 ‘648 


mm Provision i in the Wasib-ul-are as to 
price—Not reasonable Custom—No- dispute as -to 
price beteen vendor and pre-emptor—Rate-giren in 
the Wajib-ul-arz not followed. 

A Wajib-ul-arz recording a custom of ‘pre-emption 
laid down the following provision asto price: . “If 


‘there be any dispute between the vendor and the 


pre- -emptor regarding the price bemg leas or more, it 
‘will be settled on the basis of Rs. 200 per biron”: 
‘Held, that the provision was unreasonable. In -the 
absence of any dispute between the vendor and the. 
pér-emptor as to price, the provision in the Wajib-ul- 
arx could not affect the price agreed between the 
vendor ani vendee. - ii 
Karim Bukash Khan v. Phula Bibi, 8 A. 102: Bahadur 


Singh v. Ram Singh, 27 A. 12, distinguished. 


Akbar Singh v. Juala Singh, A. W.N.. (1885) 216, 
referred to, Mantas Ram v. BHAWANI SINGH, 7 A. t: 
J. 504 118 
Punjab Pre-emption Act {II of 
' 1905), s. 13 (2)—Land sold for building a-Church 
or A -emptor not bound to erect such build. 











Section 18 (ay of Act IL of. 1905. does not exempt . 
from pre-emption land sold for the- purpose- of con- 
structing thereon a Church ot School. Consequently a ~ 
suit for pre- -emption lies upon a sale of a plot of-land 
by a Sikh Jat to an Indian ae statcd in tke . 
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°” * Pre-emption—contd. 


deed to be purchased for constructing such a building. 
In the absence of any stipulation for rescission of the 
sale, the pre-emptor 18 not bound to carry out the 
said purpose in order to succecd 

Baldeo Das v. Piare Lal, 24 P. R. 1901, not applied. 


Hazara SINGH V. GANDA, 62 P. W. R. 1910, 33 P. R. _ 


1910 658 


eeni e Vendee becoming co-sharer prior to 
the tnstitutron of the suit — Pie-emptor cannot 
succeed, - 

The vendees defondants purchased shares in certain 
eight villages on the 11th of June 1907. The suit to 

pre-emptthis sale was instituted onthe 5th of Ootober,’ 
"1907. Before this suit was instituted, they on the 
21st of August, 1907, purchased some other shares in 
the five villages out of the eight, the subject-matter of 
dispute. A suit was brought to pre-empt the second 
sale and a decree was passed against them, but as the 
decree-holder failed to deposit the purchase-money 
the purchaser became absolute owner of those shnres: 

Held, that in view of thefact that the defendants 
became indefeasible owners and co-sharers in the five 
villages by virtue of their purchase at the second sale, 

they could not be ousted from the shares of the 
‘ villages purchased by them by the sale of llth 

June 1907.. ~ m 

Rohan Singh v. Bhau Lal, 6 A. L. J 699,3 Ind Cas, 
42, 31 A. 580, Kaleshar Ru: v. Nabiban Bibi, 28 A. 642; 
A W. N. (1906) 164, 3 A. L. J 246, distinguished. 

Bhagican Das y. Mohan Lal, 25 A. 421, followed. 
MATHURA Prasap v. Usur Husain, 7 A. L. J. 344 

- 566 
Wajib-ul-arz—“Higsadar karibi” 

MEANE Nearness +n space, 

Where a Wajib-u-lara gavoto a Hissadar karibi g 
superior right of pre-emption to any other hissadar 
in the village, Held, that the words, ‘hissadar karibi 
meant nearness in space MAHRAJI v. DWARRA 702 


Wajib-ul-arz— Variation — Custom 
or contract—Iqrarnama—Entry not clear—Presump- 
tion as to custom. 

Where an entry in a Wajtb-ul-arz indicates neither 
custom nor contract, the presnmptionis that itrecords 
a custom. ` so 

, Majidan Bibi v, Bherkh Hayatan, A.W. N. (1897), 
8, referred to. a 7 

The mere use of the word “Igrarnama”’ does ‘not 
point to the conclusion that the parties intended that, 
all the entries in the Wayjib-ul-arx should be mere 
evidence of a contract. - à 
- A slight variation in the terms of the pre-emptive 
clauses of the two successive Weajib-ul-arzes, does not 
render the entries in the documents evidence of a 
contract. : 

Hubdlal Tawart v. Ganga Sahar, 6 Ind. Cas 151; 
7 å. L. J. 519, followed. BANDHU AHIR v BISHESHAR 
AHIR 704 


— aria mean maan ak 
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Wajib-ul-arz—Variation— Custom 

—Right of pre-emption inter se. - 4 

The custom of pre-emption, ag recorded in the 
Wajrb-ul-arz of 1838, gave noright of pre-emption inter 
se, whereas tho Wajib-ul-arz of 1862 recorded sugh 
~ right. Thore was no instance of transfer between 1833 
and 1662. The plaintiff had a preferential right to 
pre-empt under the -document of 1882, but had no 
such right under that of 1888- ° 

Held, that no new. custom under the circumstances 


GENERAL INDEX, 
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Pre~emption-—contd. - g 
could have sprung up between 1833 and 1882, that 
the custom of 1833 still subsisted and that the plain- 
tiff had no right to pre-empt 

Gokul Dichhit v. Mahesrs Dichhit, A. W. N. (1805) 
266,2 A L. J. 799, referred to. 

Hub Lal v. Ganga Sahai, O Ind. Oas. 151; 7 A. L. J. 
519, distinguished. TAPAISHAR DicHHit v. GOKUL 
DIcHEHIT 839 
— mm — Wajib-ul-arz—Construction— Cus- 

tom or contract—Variation in the, terms of two Wapb- 

ul-arzes. 4 

In the year 1833; when 4 village was owned by 
only two persons, the Wajib-ul-arz thereof contained 
the following provision: “If any oneamongst the 
co-sharers wished to transfer his share in whole or in 
part by sale or mortgage, it would be necessary for 
him first to inform his co-sharers in the villageand to 
sellto them at the price fixed or mortgage at the 
amount agreed upon”. The Wajtb-ul-ars-of 1860, the 
preamble of which was much similar to that of 1833, 
gave the right of pre-emption first to near co-sharers, 
then to co-sharers in the thok and then to co-sharers 
in other thoka: 

Held, that both the Wajib-ul-arzes were records o 
contract only. - 5 

Daryao Singh v. Jahan Singh, 81 A. 589;6 A.L.J. 
735; 3 Ind. Cas. 903, referred to and explained. Sri 
BHAGWAT Sines-v. BAM Jatan, 7 A. L. J. 406 587 
———-——~Wajib-ul-arz —Construction. 

A Wajtb-ul-arz contained the following provisions:— 
“Tf any co-sharer should wish to sell or mortgage his 
property, then first he shall transfer it to a co-sharer. - 
inthe pattvand after thatto other pattiidars of the 
mahal and after that to the owners of other mahals - 
and in case of their refusal, he is at liberty to trans- 
fer it to an outsider at the same price ag a stranger 
would be willing to give”: Held, that the document 
gave & right of pre-emption nter se, and that the 
concluding words “the same price as a stranger would 
be willing to give’ were introduced for the purpose 
of regulating the price. 

Khatun Bibi v. Sayida Bibi, 27 A. 467; A. W. N. 
(1905) 45; 2A.L. J. 689; Narain Saran Singh v. 
Sidh Narain Singh, 6A. L. J. 655; A. W. N. (1908) 
251, distinguished. 

Ram Lal y. Niadar,4 A. L.J. 352; A. W.N. (1907) 
95, referred to, GURDIAL t. MATHURA RINGE, 7 A. L. 
J 610 920 





o 





—_——— —- Wajib-ul-arz—Oonstructron— 
Shurkai patti—Owner of ssolated plot assessed with 
Government Revenue. : 

The Wajib-ul-ara provided for a right of pre-emp- 
tion firat to Shurkat ehjadds and second to shukar 
patti, The pre-emptor was a co-sharer in the same 
path. The vendee had also previous to the sale be- 
come owner of an isolated plot of land in the same 
patis by way of exchange. The isolated plot was 
liable for the Government Revenue: Held, that both . 
the pre-emptor and the vendee were Shurkat patti 
and, therefore, the plaintiff had no preferential right 
to pre-em pt. 5 f 
- Raghunath Singh v. Gopal@ingh, A. W. N. (1886) 
144, Muhammad Ali v. Hukam Kunwar, A. W. N. 
(1905) 264; 2 A.L J. 788; Atmanand v. Brahm Naram, 
À. W. N. (1907) 239; 4 A. L, J. 641; Jodha Singh v. 
Bhola Nath, A. W.N. (1904) 118, Dhakni Din v. Rahm- 
unmssa, 16 A. 412; Safdar Ala v. Dost Mohamad, 12 
A; 426, noticed. MASIHULLAH v. Daxarsi Din 163 
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—— m — Wajib-ul-arz— Construction Ous. 

"tom or Contract, 

‘* The Wajib-wl-arz of 1267. F. opened with the words: 
“Wnjib-ul-ars yani dastur dehi-mouza,” then followed 
the names of the co-sharers and then, “whereas a new 
settlement of our village from July 1860 to 1890 for a 
period of 30 years has been made ons révenne of 
Hs, 484 annually, therefore, the agreement of us, pro- 
ptietors and lambardars, is that till the term of this 
settlement and in future till the completion of the next 

` pettlement we shall remain bonnd and carry out.” Tho 

- Wajib-wl-arz of 1295F. after dealing with the pro- 
` visions relating to payment of rent, partition and 
other matters, concluded with the following words. 
“In regardto the remaining customs of the village, 

‘the Wajib-ul-arz of 1267 F. should be referred to”: 

. Held, that the documents record a contract; not a 

custom. Marztib Hussain v. Alam Als, A. W. N. (1907) 

285, Budh Singh v. Gopal Rai, A W: N, (1908) 246; 5 
A. L. J. 539, followed. sa . 

In cases of pre-emption there should, be uniformity 
of decision if such is possible to be attatned.~ Nice 
distinctions shonid not be drawn with the object of 
differentiating one case in a District from another in 


the same District.. As far as is possible,-a broad .. 


rule should be observed, and, if possible, that broad 
rule should be applied to all cases which reasonably 
come within it. Asa Rau t. KANHAYA, 7 A. L. F 39 
Wajib-ul-arz—Construction —Uus- 
tom or contract—Preamble clause not a sure guide in 

- construction, | 
The Wajib-ul-arz of 1833 contained the following 
provision as to pre-emption: “Whoever from among 
us wishes to transfer citber the whole or part of his 
share by means of galo or. mortgage, it is proper 
(lazim) that he should give information tothe share- 
holders of the village (deh), the sale or mortgage to 
be at the price appointed (mona). In the event of 
a proper price not being taken, or given, it isin his 
power to transfer to. whom he likes”. The terms 
contaifed in the Wajib-ul-arz of 1860 ran as follows:— 
“Mention of transfer of right—every share-holder is 
-empowered to transfer his share; and at the time of 
transfer it would be proper that firat he should give 








—_————— ata an aman 


information to his near (garibi) share-holders and , 


in the event of their refusing, to other share-holders 
of the village and sell or mortgage at the proper 
price”. 
1860 was:—“We so aud sgo pattidars of the village. 
This village is our ancestral Zamindari and its 
settlement has been made with us. Hence willingly 
and having understood, we write down the followin 
clauses and we shall act according to them”: Held (1 
that the documents recorded a custom of pre-emption. 
The opening words contained in the preamble ofa 
Wajib-ul-arz sre not a sure gnide in construing 
whether the pre-emptive clanse in the document is a 
contract or a custom, ` 

Baldeo Sahai v. Nagai, A.W.N. (1907) 17;3 A. L. J. 850; 
Maratib Husain v. Alam Ali, A. W. N. (1907) .286; 
Majidan Bibi v. Hayat im 
Nasir v. Manik Ohand, 25 A. 90, referred to. 

(2) The mere fact that one Wajib-ul-arz recorded 
the custom in brief and general terms and another 
in greater detail, does not affect the custom. 

' (83) In, dealing with the words containedein a 
Wajib-ul-arz, specially those relating to pre-emption, it 


+ 


INDIAN CASES. ` 


The preamble clause of the Wajib-ul-ars of . 


ibi, A. W. N. (1897), 8, Ali 


gi p910 e 


Pre-emption—concld. 7° = 0% 


ia not safe to rely to the language used, and a, 
Court should find the existence or non-existence .of 
an alleged custom from the circumstances which 
surround the case and not from a too particular 
sorutiny of the words contained in the Wajtb-ul-arz. 
Hus Lat v. GANGA BAHAI, 7 A. L. J. 619 I 


meena WY AJiH-Ul-are— Conatruction— Par” 
tition, effect of—Sharik, meaning of. 3 
The Wajib-ul-arz of a village contained the follow- 
ing provisions: —“ When a Hissadar sells his share he 
shall sell first to a sharik, who is a near relative, (aziz 
karibi) and afterWvards to a sharik who is azis baid or 
distant relative, and then to hissadaran deh.” The 
village was subsequently partitioned into three- 
mahals. The plaintiff was not a co-sharer in the 
mahal No. 1 in which the property was situate but 
‘was a sharor in mahal No. 3: Held, that sharik- 
meant a, partner or co-sharer with the vendor. The 
plainiiff, who wasa sharer in another mahal, was 
not aco sharer with the vendor and, therefore, al- 
though he was a near relative of the vendor, he had 
no right of pre-emption as against the co-snarers in 
mahal No. J. Manes Dat PANDE V. GoxuL NAIck, 
7A. L.J. 415 ; 115 





Sm Wajib-ul-arz—Oonstruction—Cus- ` 
tom or contract Partition— No uew Wajib-ul-arz pre- 
pared effect of—' Hissadar deh,” meaning of. 

The Wajib-ul-arz of an undivided village contained 
the following provision as to pre-euiptors: “first, to a 
near ‘sharer (hissadar karibi) and secondly to another 
shearer in the village (dusre hissadar’ deh).” The 
village was subsequently partitioned into several 
mahals, No new ‘Wajsb-ul-arz was prepared af the 
partition. The plaintiff was a co-sharer.in one of 
the mahals but was not a sharer in the mahal in 
which the property purohased was situate. The 
vendee was a stranger to the village: 

Held, (per Stanley, CO. J.), that the words ‘hissadar 
deh”, in the absence of any qualifying language, meant _ 
a Sharer in the village, that subsequent partition had 
no effect to limit its meaning, and that the plaintiff 
who was s sharer in the village could pre-empt as 
against the stranger vendee in spite of the partition. 

Dalganjan Singh v. Kalka Singh, 23 A. 1, distingu-_ 
ished. : F . 

Sahib Ali v. Fatıma Bibi, 6 A. L. J. 958; 32 A. 63; 
4 Ind. Oas. 188; Mithw Lal v. Muhammad Ahmad, 
A. W. N. (1899) 19, Abdul Hai v. Nain Singh, 
20 A. 94, Moti Sah v. Musammat Goklee, 1 8. D. 
A. N. W. P. 6506, Gokal Singh v. Mannu 
Lal, 7T A. 772, Abas Ali v. Ghulam Nabi, A. W. N. 
ER 187, Mata Din v. Mahesh Prasad, A. W. N. 

1892) 100, Ram Din v. Pokhar Singh, 27 A. 558, 
A. W. N. (1905) 97; 3 A L.J. 258; Ausere Lal v. Ram 
Bhajan Lal, 27 A. 602; A. W. N. (1905) 115; 2 A.-L” 
J. 813; Gobind Ram v. Massiah-Ula Khan, 29 A. 295; 
4 AÀ. L. J. 187; A. W. N. (1907) 39, referred to. 

Held (per Banerji, J.), that the words, “hissadar deh” 


_ in the Wajib-ul-arz meant a co-sharer of the vendor 


and that as such the pre-emptor, having ceased to be 
a co-sharer of the vendor after partition had no right. 
to pre-empt. Dalganjan Singh v. Kalka Singh, 22 A. 
1, followed. i , 
- Janki v. Ram Parlab Singh, 29-A. 286; 2 A. F J. 
833; A. W. N. (1906) 2, Abdul Hai v. Nain Singh, 20 
A. 04, referred to. Dorr v, Jiwan Ramu, 7 A. L. J. 
183; 33 A. 265-. f 17 
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Presidency Small , Cause Courts 
Act (XV of 1882), s. 31(b) | 97 

——— —_—— SS. 42, 48—Sumnons 
not served in ajéctment suit—Order, eyect of —Juris- 
diction, ee i. 2 

‘ Where’ summons was not served on the party 


` P G 
m - 
KN a 


ee 


< sought to be ejected as required under section 42 of . 


the Presidency Small Oanse Courts Act, an order 
passed to eject him cannot bind him. À 

Section 43 of the said Act confers . jurisdiction to 
apply the provisions of the Oivil -Procedure Oode in 
dealing with ejectment suits under the Presidency 
' Small Cause Courts Act. The remedy of a person 
_disposséssed is not merely by way of suit against the 
dispossessor. - BAGGIAMMAL V. APPADUBAL GRAWANY, 7 
M. L.-T. 885 - +" 722 
Presumption. See AGRA TENANOY Act. 
f See BENGAL TENANCY AOT. 
- Ancestral property- 494 
| erem - — — —— if account. books not produced 





eS ncn ON cy, 





Le Te LAT NE death —No presumption i 


as to time of death 


e gaman aana —- + OF mar ee 674 
ee oe OF regularity of Court’s pro. 
ceedings ; A 788 
et es nt mm [J ueinfluence — Unconscion- 
able bargain pat Gg A 
aaa a — ———Right of inamdaro to a I 


Principal and Agent—Ooitract of sale—. 


Sale falling througa owing to vendor’s neglect— 
Agents right to commission —-Time, essence of 
_contract-~Performance after time ' 740 
—— —-———~ Bait for- account against 
agent—Set-off—Decree can be given to defendant 
for sum found due althongk not claimed in written 
statement—Pleading 162. 
a —~Authority to supply goods to 
agent—Valid until revocation—Authority to make 
acknowledgment—Acknowledgment-by agent-—Con- 














ditional acknowledgment—Correctness of account mot. 


admitted—Limitation Act (XV of 1877), s. 19—~ “Duly 

authorized sn that behalf’—Oontract Act (IX of 

1873), s. 188. 

Where A authorizes B to supply timber to X when; 
ever required by the latter, B is justified in supplying 
“timber to X until such time as the authority of X to 
ask for timber is duly revoked by A. | 

A suit would Me against A for the timber supplied 
to A. - i 5 


If A authorizes ‘B to supply goods to X, ib is | 


within tho general scope of X’s authority to give B'an 
> acknowledgment that such goods have been from 
time to time received by him on A’s account. The 
fact that admissions are made.by X after various 
supplies have been made and not at the time of each 
* delivery is immaterial. a. | 

The words “duly authorized in that behalf’ in 
section 19 of the Limitation Act, do not mean spécially 
or expressly authorised but they are the proper. 
designation of an agent acting within the scope of hig 
powers, ordinary or special. i 

Jodh Raj v. Ohutian, 7 P. R. 1890, relied -upon. -- 
_ An admission that at ‘the time when it was made, 
there was an open and ourrent account between the 
partios isa valid acknowledgment under section 19, 
althbugh the correctness of the amount charged is 
not admitted and although it is made by an agent 
conditionally and subject to his principal’s approval, 


~ 


GENERAL: INDEX. | 
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Principal and Aġğent~sonoid. 


| Mani Ram Seth v. Seth Rup Chand, 88 C. 1047 
(P.0.); 40 L.J. 94 8 Bom. L. R. 601; 10 O. W. N. 874; 


IM. L. T. 199; 8 A. L. J. 626; 16 M. L. J. 800, 8 N: . 


L B. 180, Sitayya v. Ranzareddi, 10 M. 259; Rungo 
Tall Lohea v. Wilson, 26 C. 204;20.W. N 718; W. 
R. Fink v. Buldeo Dass, 26 C. 715; 3 C.W.N. b24 Abdul 
Ali.y. Mr. F. Von Goldstein, 14 P. L. R. 1909,'48 P.R. 
1910; 79 È. W. R. 1909; 4 Ind. Cas. 902, relied upon. 
FiIRM or SHRRU-MATL OHAINA Mav E. Vow GOLDSTEIN 
55 P. R. 1910 . i i 
Privy Council Appeal. See 0. P. 0:, 1908, 


s. 110.. 
SS m M an A p pealable valno— 
Decree involving indirectly. question respecting 
property of required value A 598: 
- > Ta eea Deposit of security 





for costs—Extension of time—Gronnds—Pove 


. Probate and Administration Ace 


(V of 1881), 8. 50—Just cause—Jurisdiction 
—Probate granted to Official! Trustee who is not com- 
petent to accept ewecutorship —Official Trustee's Act 
(XVIT of 1864), aa. 8, 9. oi Sete | 
The probate of a Will was granted to the Official 
Trasiee of Bengal. The widow of the testator made 
an application for revocation of the probate on the 
ground that as the Official Trustee of Bengal was not 
authorised by law to accept probate, the grant vas 
entirely without jurisdiction: 7 
Held, that, assuming that the law does not authorise 
the Official Trastee to accept an exeoutorship, it could 
not be said that the Judgein granting the probate 
acted without jurisdiction so as to bring the matter 
within the purview of section 50 of the Probate and 
Administration Act, and that the probate .could not be 
revoked. OFYICIAL TRUSTER or BENGAL v, KUMUDINI. 
Dast, 37 0. 887 | 








973 
— 95, 55, 83—Probate, 
revocation of—Proceeding not suit—Civwd Procedure 
Code (Act V of 1908), s. 107 (2), O. I, R. 10 (2) § 
O. KAHI, R. 8—~Oompromise not legal — Probate, 
judgment in rem—Oompromuise not allowable, being 
against public policy—-Revecation of probate -by ori- 
ginal Court—Appsal—No . compromise allowable in 
appeal—Party 1espondent— Appellate Court . has 
inherent power to add respondent who was no party 


appeal without appearing in first Court, . 
Section 83 of the Probate and Administration Act 
doaa not apply to an application for revocation of pro- 
bate. which is governed by section 56. 
_ Pratap Ohandra v. Kali Bhanjan, 40. W.N.-600, 
followed. i i : 
A proceeding for revocation of a probate, ia 
not a suib within the moaning of Order XXIII, Rule,8, 
of the Oivil Procedure Code, and, therefore, it is not 
competent to the parties to adjust the matter in differ- 
ence by a compromise. ie 
` As a grant of probate operates as a jadgment in rem, 


, the Court must be satisfied that the Will has been duly 


executed before the grant is mado. 

Ameer Chand v.. Mohanund Bibi, 6D. L.3.'458 ; 
Bavji v. Vishny, 0 B. 24W. and Ghellabhai v. Nandu 
Bar, 21 B. 385, followed. z 

A*compromiss as regards the due execution of 


‘a Will, if its effect. is .to exclude evidence im 


progf of the Will, is not lawful within the mean- 
ing of Rule 8 Order XXIII, of the Odfle,. dnd no 


« HM 
* 


tn original Court — Intervenor — Appearance in 


a 
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Probate and Administration Act— -Provincial Insolvency ‘Act (lll ‘of” * 


conceld. ` 

probate can be granted merely becauso the caveator 
consents to the grant. Suchan agreement is against 
publio policy, for its object is to exclude enquiry into 
the gonuineness of the Will which it is the duty of the 
Probate Court to make. | 

When probate has'actually been revoked by a Court 
of first instance on the ground thatthe Will propound- 
ed is a forgery, the parties are not entitled to bring 
the matter on appeal and then by compromiso to 
obtain a reversal of the decision and a revival of the 


- probate without any adjudication on the merits. 


Fi 


“Procedure. Ses Practics. 


- An appellate Court hasinherent power to add asa 
party respondent a person who was not a party to the 
suit in the original Court apart from the provisions _ 
of Order I, Rule 10, sub-rule (2) read with section 107, 
sub-section (2) of the Code. | _ D 
A person who might have intervened in the 
Court.below, but has not done so and has not ap- 
peared in any capacityin the proceedings there, ought 
not ordinarily to be allowed to ‘intervene in the 
appeal. Bnt where the determination of the ap- 
peal may likely affect the interest of those not parties, 
it is proper for the Appellate Oourt to allow them 
to intervene. BARADA KANTA Das v, GOBINDA Moan 














C. L.J. Ol I 
DAN ss. 10,12 650. 
Tap B23 
_ s.83 912 


sata ~——— See Court. 
en = See C. P.O, a 151. i 
nna memean aem ——- Tey of procedure, change in—Proce- 


dure applicable. to pending suits—Amendment of - 


plaint, whether a question of procedure, 
The question, whether a plaint can be amended so 
as to onable the Court to give the plaintiff a declara- 
tion, is A mere question- of procedure; and on the 
principlo thata litigant has no vested right in pro- 
cedure, thé question of amendment arising subsequent 


to the passing of the new Civil Procedure Code (Act ~ 


V of 1908) will be governed by it although the case 
was instituted onder the old Code. Goxuy PRASHAD 
v. ALI Bakuan, 18 O. 0, 152 1015 
Procession in public streets before the mosque 
-— Hours of worship notified by District Magistrate 

' Procession dnring the notified hours 
Professional misconduct, Ses PuRADER. 
~ See LEGAL PRACTITIONARS 

Act, - 





Promissory~=note—Joint loan contracted by . 


father and son—Promissory-note given in the name 
` of the son only—Creditor unable to sue on the pro- 


‘ ~ missory-note on account of the minority of the son. 


c~ Suit to recover-money independently of the pro- ` 
missory-note—Suit on original consideration 126 
i ———— Death of drawee—Suit by real 
owner—No endorsement. ` f 
A suit by the karnavan of a tarwad on & promissory- 








tote standing in the name of a deceased female ` 


member on the ground that the money advanced is 
tarwad property is not maintainable without an 
endorsement, unless he bringe the suit as a represen- 
tative of the deceased. 

Bubba Narayana Vathiar v. Ramasami Iyer, 30 M. 
B8; 1 M. L. T. 877; 16 M. L. J. 508 (F. B.), followed. 
CHANTHIRUTHI v. PADINHARE VBETIL RAMA, (1019), M. 
W. N. 211, SM. L. T. 85 45 


- ~ 


y 
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1907), ss. 2, sub«s. (1) cl. (8), 46, 


47, subs. (2)—Civil Progedure Code (Act F of . 


1908), 8. 151—Inherent power of Court—Jurisdiction 
—Appellate Court-- Grant of ad interim protection. 
Although there is no express provision on the- 
subject; it is competent to the High Oourt. in 


‘the oxercise of ite inherent powers, as a Oourt 
of Appeal, to make an ad interim order for pro- - 


tection of the appellant and for the appointment of 
a Receiver-of his agssete during the pendency of the 





appeal. ABDUL RAZAB v BABIRUDDIN AHMED,.11 O. 
L. J. 435; 14 O. W. N. 686 tM eats age - 95 
— — ne ne 8. 6 (3) 748 











ee Ss. 15,_ 16, 43 (2) —- 
Imp wonment of tnsolvent—Hvidence to be taken after 
charge—Court finding fraud on the part of- applicant 
bud still declaring him insolvent. — , i 4 
The conviction of an insolvent under section 43 of 
Act TI[- of 1907, cannot be based mainly on the 
evidence given on behalf of the creditors on the 
occasion of their opposing the application for adjudi- 
cation of insolvency. Evidence of the commiasion of 
an offence on some specific occagion must be taken 
dé novo after a charge is framed. 
“dn the matter of Rash Behari Roy, 17 O. 
ferred to. i an : 
Obiter dictum. : i‘ i . 
Where a Court finds that the applicant. for an order 
of adjadication of insolvency is fraudulently con- 
cealing documents, which would throw light .on the 
State of assets, and is also fraudulently understating 
the amount of his nescts, it ought notto declare „him 
insolvent. NATHUMAL v. DISTRICT JUDGE or BENARES 


299, re- 




















7 A. L. J. 602 870 
S, Ce er ss. I5, I6 
—— m SS I6, 43(2) 870 
Ei ame ss. 44, 45 48 
———— 88. 46, 47 (2) ‘95 


Provincial Small Cause Courts Act 
(IX Of 1887), 8. I 7—Deposit or security im- 
perative < . [54 

ee Sa 1 Application to set 
aside ex parte decres —Order for deposit of security— 

Hearing of application before deposit —Illegality — 

Civil Procedure Code (Act XIV of (882), a. 348 

Application made more than a month after service -of 

notice—Limstation, _ ; 

An application to set aside an ew Aris decree pass- 
ed in a Small Cause suit, must be heard and disposed- 
of only after deposit of security under section 17 of 
the-Provincial Small Cause Courts Act. - 

: Ramasawmi v. Kurisu, 13 M. 178, explained. _ 

. Notice under section 248, Civil Procedure Code 
(XIV of 1882), is a procesa for enforcing the decree 
and that process is oxecuted when the notice is served, 

An application. to set aside a Small Cause ex 
parte decree made more than a month after service 
of notice under section 248, Civil Procedure Code, 
is barred by limitation and should not- be en. 
tertained. z 

Bimola Soonduree Dasses v. Kalee Kishan Mojoomdar, 





22 W. B. 5, followed. SURYANARAYANA v. RAMANKA, - 
7 M. L. T. 808; (1910) M. W. N. 279 i 











—_ M ` 945 
————— Sch. II, art. 8 594 
ees art. I5 ` 704 
qme ARTS Bl—Claim for 

mezne profits 336 


ry - 
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bis > 
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Vol. Vi] “GANTAL INDEX. Sas 1115. 
sanan Allenation of. Land Act XLI - Putni Regulation—conad, | 
Kaka s. 9 (3) ‘657 
Courts Act (XVIII of 1884) Pear y Mehän dukkopidhya v. Bri Bam- Chandra 
_ 8. 10 “65.700 (a) 939 Bose, 6 O W. N. 794, distinguished. s~ 


regularity ` 
m i S, 70 I) (a) & (b 
(I) (a) ee 


ee s. 70 (a) & (b)— 
Material irrogularity— Wrong view of res kik. 


‘ 6 
— — S. 70: (a) & (b)— 
Finding as to vona On ‘for, purposes of Court Fees 
Act 


ee 

















——- §..70 (b)—N cat 
- we — IN €Ca881 
E 986 


———- $. 70 (1) (3) 

Pa inn Sanu Revenue Act (XVII of 
ice, S.l 

wem a we Act (IV of 1872), 8.27 


Municipal Act (XX of ot r. 


— s. 42 (1) (A) (a) 00) 
— “Annual value’—House taw — Tas payable by 
tenant to landlord. < 

When Municipal taxes on a house nb ‘Simla are paid 
by the tenant to the landlord, they should be 
considered as forming part ofthe gross anuual rent or” 
annual value on which the Municipal Committee is 
entitled to levy a house- tax of 10 per cent. under 
section 42 (1) (A) (a) (4) of the Manicipal Act. 

Under a contract between owner and occupier, n 
sim of Ra 1,000 was payable by the latter for use 
and occupation ofa house for a year. Of this sum, 
Ra. 900 was described as rent and Ks. 100 was treated 
as, recouping the owner for the house tax payable by 
the Municipality: 

Held, that the annual -valne on which house tox 
was recoverable was Re. 1,000. 

Pullen v. St. Saviour’s Union, (1900) L. R. 10. B. 
138; 69 L. J. Q B. 139; 81 L. T. 593; 48 W.-R. 180, 
followed. FLEMING v. MUNICIPAL COMMITTEE OF SINCA 
. 48 P. B. 1910; 78 P. W. R. 1910 2 


Wee rarae animam ea 





Ss. 26 


suma Pre-emption “Act ar of 1805), 
s. 13.(2) 658 
-——- Tenancy Act (XVI of 1887) 
s. 59 942 
m_a Spa BD -946 
Ee Sa 59 (c) 774 
eo ae cre m Bg 942 
pine Su TT (3) (h) 942 
— m 8., 77 (3) (K) 939 - 
AERA cere ENG eR = 3 —Suit cognizable 


by Assisiant Collector, First Grade, tried by Munsif 
~ who is also an Assistant Collector, Second aie 


“Putni Regulation (VHI of-1819),8. 17. 
_CI. (3) —Bengal Tenancy Act (VIII of 1885), 8. 65 
~— Conflict between —Rent-~-First charge. 


Section 65 of the Bengal Tenahcy Act cannot be- 


held to give to the landlord the first» charge on the 
sale proceeds of a putri mahal for arrears-of rent due 
beyond those of the current year in' which the- sale 
took place or of the year which had expired, if the 
sale took place-at the commencement of the following 

ear; inasmuch as, under ‘the provisions of section 
VIL ‘of Regulation. VIII of 1819, such antecedent 
balances are expresaly declared to` be recoverable only 
az pen debts of the landlord. : = 


4 


Sanan - Ss 70 (a) - een ite - 


494 


There is a conflict between section 63 of the Bengul 
~ Tenancy Act and section XVII ol. (8) of- Begalan 
VIII of 1819. i 
Peary Mohan Mukhopodhya v. Sri Ram Chandra 
Bose, 6-0. W. N. 794, dissented from. 
< Where the arrears of rent claimed are for balances 
Ane for periodas prior to the current year, for. which, 
the arrears are due when the sale is held in the middlo 
of the year or prior to the year preceding if the sale 
be hold at the commencement .of the following year, 
these balances’ must. be treated as personal debts 
recoverable under theordinary procedure for recovery 
of debts and not gs rents recoverable’ under the | 
‘provisions’ of the. Tenancy Law, and-in ‘such a 
case, tho provisions of section 65 of the. Hengal 
Tenancy Act would not haye any eee JOGO- 
NATH v MOHI-UD-NIN ; 37 


-Question of fact. See Appzat, Bak. ~ 





—— Easońenbt— Right or 
À vacy—Invasion of the right 358 


‘Railways Act (IK of 1890), s. 75— 


Rohilkhand and Kumaon, Ratlway Bye-laws, cl. 26— 
Consignment of goods~~Loss—Liability of the Com- 
pany—Bye-laws of the Company, how far effective— 
Jurisdiction of the Company to -enact bye-lawsa moat 
favourable to themselves—Demand by the servants of 
the Company for the payment of the risk rate charges 
nscessiry to exonerate the Company from liability — 
Consignor and consignee-—Rights inter go. - ` 
The plaintu® delivered a box to the defendant : 
Railway Company for carriage to a particular destina- : 
tion. Atthe time of booking the box, the plaintiff . 


~. made a representation to the officer of thé Company -` 


that the box contained articles of the value- of abont . 
Rs, 1,000 and he wishbd that spécial care should bo 
taken to prevent the box or its contents from being ` 
injured by rain. He was asked tho nature of the 
contents and ho showed a list of the contents. The 
officer of the Company,, however, failed to ask the 
plaintiff to pay increased rate of charges for the risk: 
Heid, that the declaration made by the plaintiff was a 
sufficient declaration within the meaning of- section 
75 and as the Railway Company did not require him 
to-pay or engage to pay a percentage on the value of 
the contents of the box, the defendant -Companv 
were not protected by the provisions | of section 75 of ` 
Act IX`of 1890: 

Great Indian Pentnaular Raihoay v. Rai Seth Chand 
Aull, 19 B. 165, Robinson’ v. Great Western Railway 
Company, 841 J.O. P. (N.8.) 284, distinguished, < 

So far as the bye-laws ofa Railway Company render 


‘ unnecessary the making: of demand by the “Railway 


Company from the owner-of the. goods to be carried, 

they are ultra vires. The bye-laws cannot be cou- 

sidered as amounting toa demand under section 75. 

BONILKHAND AND Kumaon BAILWAY ©. JAGDAMBA | 

Sanar, 7 A. L. J. 608 

———— — 8, IOI] —Railway —Rash o negli. 
` gent act—Act endangeri safety of a person, 

-Under section 101 of che. Railways Act the offence 
consists in (1) disobeying rules or doing any resh or 
negifgent act and (2) thereby endangering the safety 
of any person. Itis not sufficient to show that-the 
_act gf the acoused or any omission on his part was 
“likely to ondanger the safety of any person.: It must 


. w 


-+ 


N 


TA Receiver appointed 


1116. - INDIAN 


Railways Act—contd. 


be proved affirmatively that it did in point of fact so 
endanger any person’s safety. E 

The Assistant Station Mastèr of Tulwandi allowed 
a goods train to proceed tothe next station Dogra 
without informing the staff of the latber etation of 
hig doing so and without previously obtaining a line 
clear message from that station. A passenger train 
was nearing Dogra from the opposite direct’on and 
the goods train was detained at the distant signal of 
the Dogra station, its arrival there came to the 
knowledge of Dogra authorities a few minutus before 


“the passenger train arrived from the opposite direction. 


` Held, that the Assistant Station Master of Talwandi 
could not be convicted of the offence untsr section 
101 of the Railways Act. - 

Queen v. Manphool, 6 N. W. P. 240, followed. 

Fazal Din v. King-Emperor, 18 P. R. 1908 Cr.; 59 P. 
L. R. 1907; 6 Or. L. J. 81; 4 Bur. L. B. 854; Snell v. 
Queen, 6 M. 201; 4 Bur. L. R. 180; Joy Gopal Banerjee 
y. Emperor, 110. W. N. 178; 6 Or. L. J. 16; Raghu- 
nandan Parsad v. Emperor, 32 C. 80; Bhala v. Man- 
raj, 7-P. R. 1892 Or.’ Criminal Revision No. 1049 of 
1894, distinguished, KMPEROR v. GANESH Das, 8P. 
L R. 1910 e 1 483 
Recelpt—Firm’s assistant giving receipt to firm’s 

cashier for moħey to be paid to firm’s oreditor— 

_ Consideration—Liability to stamp duty 778 


Receiver appointed to take possession, whether 


' “person claiming to be entitled to the effecta of the , 


-- deceased”—Whether receiver bound to take out 
“ succession certificate ; 416. 
— ——Mortgagee appointed Receiver of mort- 
_gaged property——-His liability to account—Moneys 
“received to'be applied towards discharge of Pee 
`~ ment-debt before order absolate made 23 
—— Criminal Procedure Code (Act V of 1898); 
< as, 145,146—Appoiniment of Receiver under s. 146— 
Land accreted to original subject-matter of dispute— 
C Receiver’s right to accreted lunds — Acquisition of 
raiyati interest under de facto possessor—Entr 
‘upon land in good faith. - 2 - 
under section 146: of the 
Criminal Procedure Oode has the right to take pos- 
session of lands which have accreted to the original 
subject-matter of dispute. i 
A raiyati interest may be acquired by a tonant, 
who has entered upon the land and held under a 
de facto proprietor in good faith, though such de facto 
yossessor ultimately turns to be not the real owner. 
This ruleis subject to the. important qualification 
that the possession of the tenant should be in good 








_ faith; and when this element is wanting, the rule ig 


not ,applicable. : 
' Binode Lal Pakrashi v, Kalu Pramanik, 20 O. 708 
(Ë. B.), followed. 
Peary Mohun v. Radhika Mohun, 8 O. W. N. 315; 6 
0. L. J. 9, referred to. MADHU v. SAHAR ALI, 14 
CO. W. N. 681 177. 
g SNIE against—-How to be brought—Per- 
mission of Court appointing Receiver, necessary— 
" Receiver toe made defendant along with party pri- 
marily liable—~Party-—Recaver cannot be made defen- 
dant by Court of its own motion. 4 
A landlord: has no.right to maintain an agfion 
for rent of a tenure against his tenant after a 
Receiver has been appointed by a Oourt of com- 


petent juriedictior, in respect of the property: 


pal 
- kad 


* 


CASES. 


‘Registration—Endorsement sanctioning join- 


Railways Act—concld. : K 7 ` 


over which the rent in arrears: constitutes a. 


first charge. The proper conrsd for the landlord ~ 
is to apply to the Court by which the Receiver” < 


has been appointed for an order that the Receiver” 
do pay the -rent, or that the. landlord be at 
liberty to proceed to enforoe his right 
to law, 

Property in the hands of a Recsiver is in the 
custody of the Court; he is not liable to suit 
in respect of such property in any Court, except 
that of which he is an officer; and a Receiver 
s0 appointed by judicial authority cannot be subject 
to suit except with the leave of the Cofirt whose 
officer he is, granted in the caso in” whioh he was 


‘appomted, ` < 


-Searle v. Choat, 25 Oh. D. 723; 82° W. R. 397;. 58 
L. J. Oh. 506; Angel v. Smith, 9 Ves. 836; 7 R. R. 214; 
Afiller v. Ram Rajan, 10 O. 1014, followed. 

But the landlord should not sue thé Receiver 
alone ; the Receiver ought to be joined as a defendant 
along with the parties who are primarily liable to 
astisfy the olaim of the plaintiff,and upon whose 
liability, if any exists, a jadgment must be finally 
entered. | 

Jagat Tarini v. Naba Gopal, 34 O. 305; 6 C. L. J. 


270, referred to. < , Fx 
A Court cannot of its own motion ndd a Receiver - 


as œ party defendant, as leave of the Ooart 


which appointed the Receiver is essential to make - 


him a party. JATINDRA NATH t. SARFARAZ MBAH, 14 
O. W. N. 653 ` ' : 214 


ing of partaer—Document containing arrangement 
already arrived at 7 

— — Deed of dower -hypothecating im- 
movable vroperty of the valge of Rs, 100 or more 


931 
—— Act (Ill of 1877), 83. 3, 


I 7—Future rents—"dny other benefit to arise out 

of land’ — Mortgage of future renta of value of aver 

Rs. 100— Whether requires registration—Position of 

mortgagee who had taken an unregistered document— 

Trespasaer. j ` 

Futur rents payable in respect of lands are 
‘benefits to arise ont of land’ within-the meaning of 
section 8 of the Indian Registration Act. 

A mortgage of future rents, upwards of one hundred _ 
rupees in value, can be effected only by a registered 
instrament, Therefore, a mortgagee of such rents, 
under an unregistered document, is liable to be 
evicted as a trespasser and the dooument cannot bo 
received in evideuce. 

Sikandar v. Bahadur, 27 A, 462; A. W. N. (1905) 


(48;2 A.L. J. 208; Damodar Das v. Girdhars Das, 


27 A. 564; A. W. N. (1905) 100; 2 A. L. J. 692; Venkoji, 
Babaji Naik v. Shidra Mapa Balapa, 19 B. 663, Misrilal 
v. Rosher Hossain, 18 C. 262, Bansidhar v, Sant Lal, 
10 A. 188, Collyer v. Isaaca, 19 Ch. D, 342; 51 L. J. Ch. 
14, 45 L. T. 567; 80 W. BR. 70, and Holroyd v. Mar- 
shall, 10 H. L. O. 191; 88 L. J. Oh. 192; 9 Jur. (N. 8.) 
218; 7 L. T. 172; 11 W. R. 171, referred to. MANGALA- 
SAMY DEVAR v. SUBBIAH PILLAY, (1910) AL.W.N. 263; 8 
M. L. T.91 ' “504 
— B., NT — Record of occurrences 

which happened at a public meeting in the daki of 

which the plainkf made ceriain admissions, dis- 

claimers and promises regarding smmovable property 


~ 


according 


[1910 y ağ 
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mot Liable to registration—Evidence—Contract Act 

(IX of 1872)— Consideratrion— Compromise. i 

A doonment which purports to be merely a record 
of occurrences, which are said to have happened ata 
public meeting in the course of which the plaintiff 
made certain admissions, disclaimers and promises, 18 
not one- purporting to create or declare a right, and, 
therefore, neod not be registered. . 
. Sansar Singh v. Taloka, 51 P. R. 1898, and Gongod 
Gur v. Sham Gur, 48 P. E. 1905; 33 P. L. R. 1906, fol- 
lowed. Panu Lat v. IJAULAT Ram, 47 P. W. B. rae 
a nn $3, A Mortgage of future 
rents of value of rapees over hnndred 504 
S. 17 (b) 766 

POUN S. 17 (b)—Deod effectin 

or declaring partition ` 346 


amaaa s. 17 cls. (b), (cC) and 
(n)—Endorsement on mortgage-deed—Receipt not 
purporting to extynguish mortgage—Payment to first 
mortgagee by subsequent mortgagee— Whether receipt 
requires regssiration, f 
Endorsements on a mortgage bond of payments 
made in satisfaction of the mortgage by a puisne 
mortgagee for his own protection under the right 
given to him by section 74 of the Transfer of Property 
Act, which payments do not p ri to extinguish the 
mortgage, are covered by clanse(n)of section 17 of the 
iatration Act and do not como withm the purview 
of clause (b) or clange (c) of that section and are not 
compulsorily registrable. 
Jiwan Ali Beg v. Basa Mal, 9 A. 108 and Uppala- 
kandi v. Kunnam, 19 M 288, followed. — 
Safdar Alı v. Lachman Das, 2 A. 554 and Gurdtal 
Mal v. Jouhri kal, 7 A 820, distinguished. HARI 
Narain vy Baana SUNDARI Dasr, 11 0, L. de g 
. 689 ; 
: ——- Su I7, cls. (b) and (1) 
— Agreement to partition—-Award creating or declar- 
ing title to immovable property—Whether compul- 
sorily registrable. i ` 


w 


gagaran 























kananga 





Neither an agreement to effect a partition nor an . 
award of arbitrators, though creating or declaring” 
‘ttle to immovable property, is compulsorily regis- 


TARAKANTA v. Rat KISRORI I 
a m $ 17 (D) & (C) —Regisira- 

tionSale-deed—Recerpt. 

A document of the following description, bat karki 
vay-1-bas kul hum ne wasul pa liya har* * = mush- 
tari ka ihhtiyar has ki jab chahe registri kara leve ithaza 
yeh chand haruf bataur asid ke likh diyo hain he sanad 
ho, ia not a sale-deed falling within the purview of 
clause (b) but does fall ander clause (c) of section 
17- of Act IIL of 1877 now Act XVI of 1908 and is 
compulsorily registrable. 

Partap Singh v. Karm Ohand, 184 P. R. 1889, re- 
ferred to. Ram OHAND v. OHATAR BINGA, 67 P. PEA 


gak =e S, 17 cis. (d) & (h)— 
Tease— Document creating right to obtain other doci- 
eee. by which no immediate interest is 

created there is no present demise and which 18 

meyely an agreement to create a lease on a future 

day the terms of which are to be defined by documents 
to be executed afterwards, is not a louse and does not 
fall under clause (d) of section 17 of tho Registra- 


trable. 
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tion Act, but is a document creating right to obtain _ 
another document within clause (A) of section 17 and 
is not compulsorily registrable PANCHANAN BASU v, 
CHANDI CHARAN, 140 W. N. 874 443 
Se S. 17, cl. (d), -proviso— 

Lease—Non-resercation of annual rent —Lease for a 

term less than five years — Registration, whether neces- 

sary. 

The proviso to clause (d) of section 17 of the Regis- 
tration Act requires two conditions for exemption 
from registration. One of them is that the term does 
not exceed five years The other is that the annual 
rent réserved does not exceed Rs. 50. This latter con- 
dition does not mean that there should be an annual 
rent reserved and that it should not also exceed Rs. 50. 
It only means that if an annual rent is reserved it 
should not exceed Ra, 60, 

Virammal v. Rungayyangar, & M. 38, Afurugesa 
Chetty v. Sinnathamboo Gotnden, 24 M. 421 and - 
Ramasamy Iyer v. Tirupathy Naick, 27 M. 48, 





referred to. 


Quere:—Whether, in a lease where the term is for 
a period less than five years and one consolidated 
rent, say a thongand rnpees, can it be said that because 
there is no annual rent, the annual rent reserved does 
not exceed Rs. 50. Vuenkatasaway Ouxrry V. SUPPA 
Pintar, 8 M. L. T. 108; (1910) M. W. N. 395 382 


S. 49—Unregistered deed 
effecting or declaring partition 346 


Regulation XVIII of 1806, s.8 657 
marana ]] of 1819-—Resomption pro- 
ccedingge— Question whether lands are endowed or 
not p 


Release of one joint tort-feaser, effect of 69 
conditional- Consideration, absence of— 

Validity—Evidence Act (1 of 1872), s. 95—Evi- 
_ dence of the claim released——-Document silent 758 


Religious Endowment. See HINDU Law. 
——— Succession to the Gadi of a 
mahant — Custom — Evidence — Burden of proof— _ 

Plaintif should succeed on the strength of hts own 

title —Pleadings-——Practice, 

In determining the righi of succession to the pro- 
perty left by the deceased head of a religious insti- 
tution, the only law to be observed ig to be found in 
custom and practice whioh must be proved by: 
evidence... The plaintiff, in order to succeed, must 
prove the custom of the math entitling him to 
recover the office and the property nppertaining to it: 
Genda Puri v. Qhata Puri, 9 A. 1; 13 I.A. 100, followed. 

Tho plaintiff succeeds upon the strength of his own 
title rather than upon the weakness of the defendant. 
GoBIXD PARPAN v. BALA BARAN 709 


——-8 Act (XX of 1863), 

S. 14 —Jurisdtction of Civil Cow t—Pleadings—_ 

Point not raised in the pleadinga—Raised for the 

first time in second appeal. 

A Civil Court has jurisdiction to act upder section 
14 of the Religious Endowments Act when the pro- 
ceedings are instituted uftder the Act. 

Blayalwar Reddiar v. Numberummatl Chettiar, 23 M. 
298;° Vanamalat Bhashyakar ..v. Krishnaasami 
Thathachariay, 16 M L. J. 150, followed. 

Kyishnasatoami Alyangar vy Samaram Stngarachanar, 
30 M.168, 2 M. L. T. 60; 17 M., L. J, 1, ¢-fuinguished. 
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. A question of fact raiscd for the first time iu tho 


second appellate Court should not be considered. 
VENKATA REDDIAR v. KRISHNA IYENGAR, 7 M L. A 








Institution — Property acqnired 
by mahant ~ 650 
Remand. See APPEAL. 

Salaman Soe O, P, C. 
i by High Court to District Judge-—Re- 
mand by District Judge to Munaif—Jurisdiction 


papan 


” 








Preliminary point—lIrregular remand 
491 


umm Odor of remand in s casein which no 


appeal lies—-Ulira vires—Proceeding after romand 
ineffective Second appeal— High Court’s power to 
interfere-—-Finality of remand order passed without 
jurisdiction 464. 

Rent. See Acra Texancy Act, BENGAL Tenancy 
Act; LANDLORD AND TENANT. 


Sult—Suit against some of the tenants— 
Application by rest to bo made pariios— Dispossos- 
sion-—-Rent decree against some of the tenants, 
whether canses dispossession of other joint mer 





Representatlon—Estate of deceased—Dacree 
when estate not properly represented—Will left by 
deceased——~Kxecutor not made party to swté—Bffect of 
-decree. 

Tf the estate of a deceased person bo not pro- 
perly represented in a suit, his property cannot 
be affected by a sale held in execution of the decree 
obtained m that guit. i 

Baswantapa Shidapa v. Ranu, 9 B. 88 and Khairaj- 
mal yv. Daim, 82 I. A 23,23 åA L.J. 71; 10.L J 884; 
7 Bom. L. R.1; 9C W. N. 201; 32 0. 296, relied on. 

In a sait by n ereditor againsi tho estate of 
a deceased debtor, who hae died leaving a Will, 
his heirs on intestacy do not represent his 
estate, and tho snit is bad unless the costato iš 
represented, 

Afatangins Dassee v, 
followed. 

Prosunno Chunder Bhuttacharjes v. Kristo Ohytunne 
Pal, 40.342, 3 0. L. R. 164, distinguished. 

Where in the course of a suit the defondant 
dies and a person appears in that suit and ap- 
plies to ba substituted as the representative of 
tho deceased defendant by reason of the fact that 
he isthe executor appointed under tho Will of the 
deceased, the Oourt should either add him as tho re- 
presentative of the deceased or stay its hands ia 
‘order’ to give him an opportumty of proving 
’ has title, If the plainiff m that snit press 
for the substitution of the legal represettatives 
oof. the deceased, the result will be that he will 
obtain a decree against tho estate of the de- 
ceased in a suit in which that estate is not 
properly represented and consequently the decreo 
will be bad, HARISH CHUNDER Biswas v., Purr Das 
Das, 140. W. N. 1041 , 627 
Res judicata. See 8. P.O, 1882, s. 13 anp C. 

P. 0., 1908, s. 11. 

Ex parte order recognising ałsign- 

286 


Chooney Money Dassee, 22 C 903, 


ment of decree 





Decree in favour of Anand: grans 
declarid certain alierations invalid—Snbeequent 


INDIAN CASES. 


ae 
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Res Judlcata-—contd. o 


snit by harnavan for possession under the decree not 
barred : , 
memen — DEEG co-defendants 331 
ttn e Oontribution, suit for —Joint decree 
-Payment by one of the judgment-debtors—Plea 
that defendants are not Liable 34] 
————Rent-free grant— Proprietary title 
—~J arigdiction of Civil or Revenue Court 425 
Execution of decree—-Plea of limit- 
ation regarding a previous application for execution 








74 
necro —-Hirgi suis for mortgage money- 
Second suit for possession 655 


nnn ———— ——~ Declaratory suit—Injunction—Welk— ` 
Gift of one-half of the well—MMortgage-—Discharge— 
Interest of otoner of equity of redemption— Transfer 
of Property Act (IV of 1882), ss 60 and 9}. 


A the owner of three houses Nos |, 2,3, and as well. - 


mortgaged Nos land2 and the well with possession to 
K. ; A then gave No. danda half ofthe well to P. K. 
filed a smt in respect of certain rooms of. No. 2 and 
for an injunction restraining P from using tho well. 
The suit was decreed R the adopted sonof A filed a 
suit to recover No. 3 and half of the well but it was 
finally dismissed. R then sold to K, Nos. 1, 2,and the 
entiro well K filed a suit against P fora declaration 
of his right to the well and for injunction: 

Held, that the gift by A to P conveyed the equity 
of redemption in half of the well and P’s right was . 
ves judicata by the decision of the sut between R and 
P. iR would thus be debarred from claiming the right ; 
K as purchaser from E acquired no higher right 


The salo by Rto K having extinguished the mort- 
gage debt, K had no right to ask forinjunction as he 
could not prevent P from using tho well. 

The discharge of a mortgage debt enlarges the 
security of the subsequent encnmbrancer or adds to 
the interest of the owner of the equity of redemption. 
- Kx parte Bisdee, i M D and De Gor 383, referred to. 
PONNAMMATL V. KALITHITTA Mopavl, 7 M. G T. 405 

; 764 
mememe Decision in rent suit -— Ex parte 
- decree Civil Procedure Code (Act XIV of 1882), 

a 18. = 

The rule of res judicata may be applied al- 
though the decree in the former $uit was passed 
ee parte. 

Where on issue was raised on the points now 
called. in question, and the issue was heard and 
finally decided by the Court on the previous occasion in 
the rent suit, thorule of res judicata applies although 
the suit was decided ew parte. 

Judgment of Mookerjee, J, in Beptn Behary Das 
v. Hara Chandra Bairagt, 2 Ind. Cas. 11, affirmed. 
Hara CBANDRA BAIRAGI v. Beris Benagr Das 860. 
Decision in penous rent sust When 

res judicata—Civd Procedure Code (Act XIV of 

1882), 8. 13. l . 

A decision in a rent suit is res judicata as 
regards the years in suitand the area admitted, 
but it does not operate as res gudicaia for all 
future time. | 

But although the decision in „a previous rent 
guit does not as a rule operate as ree gudicata 
yet, in establishment of a formal contract, - whether 
written or oral, between the parties, the finding by a 











. the Court upon a quéstion, which was raised by the: . 


= 


Vol. VT] ` l i a 


~ 


Res Judicata—contd. ot 


rent Oourt that the rate of rent is ag fixed by such 
contract, does operate as res judicata, 

Rajendra Nath Ghose v. Taragins Dasi, 10.L.J. 248, 
Bepin Behary Das v. Hara Chandra Beragi, 2 Ind. 
Cas. 11 and Hara Ohandra Bairagi v. Bepin Behary 
Das, 6 Ind. Cas 860, followed. SBINARAIN SINGH v. 


B BUNDARBATI KUMARI 
m No asue framed—Estoppel operates as’ 


` regards essential findinga—Rule agaimat re-agitating 
matters—Party—Buit for construction of Will—Repre- 
- sentatives of original trustees, necessary parties— 
Res judicata between defendants, when—Issue of 
_ mived law and fact—Tesue of pure law. 
If both the parties toa suit invoke the opinion of 


Pleadings and argued,-the conclusion cannot be 
supported that the Judgment upon it was ultra vues, 
merely because an. isstie was- not framed which 


„strictly construed embraced the whole of it; 


Surijmoney Dei v. Sadanund, J. A. Sap. -Vol. 212; 
12 B.L. B. 804; 20 W. B. 377 and Miina v. Fusul Rud, 
13 M. I. A. 578; _16 W. R. (P. C). 15, 6 B. L. R. 148) 
referred to.- -' 

_ An estoppel is not confined ‘to the judgment but 
extends to all facts involved init as necessary’ steps 
or ground-work: in other words, a judgment operates 
by way of estoppel us regards all the findinga which 
are essential to’ sustain the judgment. 

The rule against. re-agitating matters adjudicated 
is subject generally to this restriction that however 
essential the establishment of particular facts may 
be to the soandness of a judicial decision, however, it 
may procecd on them as established, and however 
binding and conclusive the decision’ may, as to its 
immediate und direct object, be, those facta are not 
all necessarily ostablished conclusively between the 
parties, and, that either party may again litigate them 
for any other purpose as to which they may come in 
question, provided the immedinte subject of the deci- 
sion be not attempted to be withdrawn from its 
operation so asto defeat its direct object. -~ 
` Barra v. Jackson, 57 R. R. 481 at p: 4865; 1 Phillips 
582; 65 R. R. 457; 14 L J. Oh.:433; 9 Jur, 609; (1842. 


“< 45) 1 Y. and O. O. "0. 401, followed, 


In a snit framed as one for construction of a Will, 
the representatives of all the original trustees are 


necessary parties, and muat be brought on the record, 


Srinibash Das v. Monmohwnt Dasi, 3 O. = J. 224- at 
p. 228, followed. 
A person, who on being made a party. to a snit 


did not ask to be dismissed from it on the ground ` 


that as he disclaimed all presentinterest in the estate 
he was not a- necessary party, but on the’ contrary 
raised the question of construction of the Willi in baat 
suit, is clearly bound by the decree. 

Colher v.` Walters, L. B. 17 Eq. 252 at p. 2677 
48 L. J. Oh. 216,rélied on. 

Where there is o conflict of interests amongst the 
defendants, and the adjudication ` upon their respective . 
claims ig necessary to give relief to the plaintiff, 
and the final judgment defines the real rights of 


- the defendants inter se, the jodgrient i is. res judicata 


between the defendants. 
-Gurdeo Bingh v. Chandrika Bingh, 86 C.. 1925. 1 Ind. 


- Cas. 913; 6-C. L. J. 611 and Ghur Phebne v. Purma- 


shar, b C LL. J. 653; followed. - 
So far ag an issue of mixed law and fact -is con- 
cerned, it standson the same footing as an issud “of 


-~ 
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Res Judicata—conold. >: = 


fact and.a decision thereon operates as res judicata, 
Cases of constriction of Wills fall within this 
description - 
- Bishnu Priya v. Bhaba Sundari, 28 ©. 818 and 
Koyyana v. Doosy, 29 M. 225; 16 M.L.J. 186, followed. 
But so far as the decision upon a pure issue of law 
is concerned, there is apparently a divergence of 
judicial opinion as to whether it operates ag res- 





judicata, AGHORE NATH v. KAMINI DERI, 110. L. J. 
461 _. 554- 
anse Muhammadan Law—Effect of totfe’s 
conversion to Christianity—Her re-conversion to 


Muhammadant»m—Ezecution of decree—Meaning of 
aivsolution F marriage—Civil Procedure Code (Act Y 
of 1908), s. 

" Where ia ofa decreo for custody of wife 
obtained by n Muhammadan was refused on the gronnd 
that, her ‘conversion to Christianity had dissolved 
the marriage, and the decree-holder again applied for 
execution contending that’ his marital rights were 
revived by her re-conversion to Mahammadanism and 
that the term nsed in the original text of Muham- 


: madan, Law in case of apostasy means suspension 


or separation and not dissolution: 

Held, that the decision in the previous litigation 
bars the ‘subsequent application for execution and 
the new contention. In.applying the rule of res 
judscata words of the former judgment are to be 
used in their ordinary sense. Such words as “the 

, marriage ts dissolved” can only have one meaning in 
English, vis , that the marriage tie has ceased to erist. 

Imam Din v. Hussain Bibi, “85 P. R. 1806; 148 P. L; 
. R. 1906, relied upon, 

Khan Bibi v. Pir Shah, 182 P. R. 1684, referred io. 
TMAM-UD-DIN v. NUB DIN, 59 P. W. R. 1902 665 
Resistance by outsider to delivery. of possession 

to decree-holder—Inherent power of Odnrt— Order 

-for delivery of possession to decree-holder - - 120 
—_—— or obstruction to posserssion-——Remedy 

_ of decree-holder— Duty of Court 
Revenue Sale—Under-tenure not avoided ipso 
facto but liable to be avoided—Notice, necessity of 

—Suit for annulment without notice— Under-tenure: 





annulled from date of suit—Tenure-holders of © 


different degrees— iG een 69 


Law (Act 


S. 54 —Attachmént does not secure encumbrance > 


Review-—Appeal after a review is granted 723 


Order refusing to grant review ~ Revision— j 


Amendment of decree. 


No revision lies against an order relaas to grant 


an application for review. 

An application for revision can be made if the 
Court bas refused to exercise its jurisdiction in the 
matter of umendmont of dn order absolnte so as to 
bring it into conformity with the judgment. BALBHA- 
DAR BINGH v. CHUNNI LAL Sanu 707 
Revision (Civil). See C.P.C, 1908, s. 115. 
——— -admitted as further PPA od 


pa a akan a anana 





Bcope’of argument 





award 

amma Improper refusal to add party 
—Interférence by High Court in revision-——‘‘Acted 
“illegally or with material irregularity.” 549 

i a aan Material irregrlasihy 491 

—Misapplfcation of law 1010 
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Revision (Civil)—conta. i+. Revision (CIivIl)—condd. 2 Saw. 








— Necessity, a question of fact consider whether it was necessary, for the'éffectual . 
9 and complete adjudication of all the questions in- . * 
volved in the suit, to join thom ss parties ta the’snit, ~ + _ 
Held, farther, that the petition of the applicants, $, 
the proceedings held thereon and the order ofthe “e 





ee aman aana Order refusing to grant re- 
-  “Hew—Amendment of decree 70 
: ——— Power of High Oourt— Acting ° 





ai, Pa 


illegally and with material irregularity in ezeroise , 


_ ~ of jurisdiction 
ne ne Question of fact—Adverse 
1009 


possession 


” 
>g 








Interlocutory order—Prelimi- 
nary finding of Court as to valuation for the purposes 
of Court-fee and jurisdiction—Course of appeal — 
Punjab Courts Act (XVIII of 1884), 8. 70 (a) and (b). 





` A preliminary finding of a Court of the first instance - 


as.to valuation for the purposes of jurisdiction and 
Court-fee ia an interlocutory order which can nfter- 
wards be questioned in appeal from the final decree 
of the Oourt but is not subject to revision, -© «© 
` Gop Nath v. Livierato, 84 P.R 1905; 101 P. D. B. 
1905, followed. o 
Kant v..Ragdeo, 60 P. R. 1897, Mahtab Rai v. 
Kaman Lal, 51 P R. 1899, and Ram Labhaya v. Bishan 
Das, 77 P. R. 1909, 125 P. W. R. 1909; 124 P. L-R. 
MUHAMMAD Baxusu, 48:P. W. R. 1910 
e eieae —Interlocutory, order—Case— 
Material trregularity——Arbitration—Pleadings—Al- 
ternative cause of action—Cinl Procedure Code (Act 





XIV-of 1908), s. 106—Punjab Courts Act (XVIII of- 


1884), s. 70 (a). 

The word “case” should not always be strictly con- 
straed and interlocutory orders 4. e., orders which do 
not finally dispose of a case, may form the subject 
of révision, if the matter, they relate to,though part 
of, and connected with a case, stands by itself and is 
' `a definite part of a case, and in which, the ends of 
justice would be defeated if the power of revision is 
not exercised. ý 

Rama Kant v. Ragdeo, 60 P. R. 1897, and Mehtab 
Rai v. Kaman Lal, 51 P. R. 1899, followed. 


The plaintiff's claim was for the enforcement of the, 


award of a private arbitrator nnd in the alternative 
for damages for breach of contract. “The defendant 
' attacked the award but not on the ground of miscon- 
duct. The plaintiff then consented to limit his claim 
to the award, The lower Court allowed the defendant 
at a very late stage of the proceedings to. plead mia- 
conduct of the arbitrator, but refused to grant the 
plaintiff's prayer to fall back upon the alternative 
cause of action originally alleged in the plaint: 
Held, that the order of refusal amounted to a material 
i larity within the meaning of section 70 (a) of 
Act XVIU of 1884 and that the plaintiff was entitled 
to got it set aside in revision without waiting for the 
final result of the case. Detar ULOTA & GENERAL 
Mirris Co., Lv. v. HARDHIAN Bixen, 72 P. W. R. ag 
a ——~ of an order refusing to add 
» parties— Failure to exercise jurisdiction—“Oase,” 
meaning of--Civd Procedure (ode (Act V of 1908), 
s. 115, O. I, R. 10. : 
Where the lower Cou™ rejected the applicants’ 
application to be made a pariy in the case on the 
ground that plaintiff was not willing to implead them 
as defendants: Held, that the Court failed to exercise 
the jurisdiction vosted in it under” Order I, Rgle 10 
of Act V of 1903 inasmuch as it failed altogether to 








+ 
* 


1909, 8 Ind. Oas.-607,-referred to. NAWAZISH Aut 7 


GĦAFUR V. EMPRROR, 25 P. W. R. 1910 Cr, 


Court rejecting the petition amounted to a “case” 
wilhin the meaning of section 115 of Act V of 1908. . 
Ram Surat Kunwar v. Musammat Bindra, 8. O No. 
802; Sadhu Sah v. Hamid Husain Khan, 5 O. O. 91; 
Ghisa v. Sukhdeo Singh, 10 0.0. 8, and Hivanchal. 
Kunwar v. Kanhai Lal, 12 O. O. 405; 4 Ind. Oas. 878,- 
referred to. Riasat Aniv. RATBSHAR BALI, 18 0.0. 


109 ~ 977. . 


— Wrong decisionas tores judi: . 


cata—Failure of justice—Interference in revision, ““ 
Although a wrong decision as to res judicata would 
be a good ground for revision, if it prevented a case 
being heard on merits, yet the discretion to exercise 


-Tevisional powers is quite unfettered, and the broad: 


principle to follow is to interfere only when a refusal 
to interfere would result in ‘injustice or failure of 
justice, IMAM DIN v. Jiwan,. 2 P. R. Rev. 
. 735 

Revision (Criminal). See Or. P. O ,.8, 489. 
— -Section 562, Oriminal Procedure 
Code, wrongly applied 639 


— —~—-— Criminal Procedure Code (Act V of 
1893), ss. 110 to 118, 489-——-Defective notice —Ohief 
Court's power to revise and quash défective proceed- 
inga in a pending case. 

The Chief Court is competent, at any stage of a 
criminal case, to -interfere in order to exercise its 
powers of revision partioularly where the case is of 
an exceptional nature. So where the proceedings: of 
a Magistrate under section 110 of the Code’ of 
Criminal Procedure, 1898, are defective on ono or 
more of the following grounds, the Chief Court would 
quash them at once:— ` 

(1) The accused has already been twice acqnitted 


te 





on similar facts and evidence and nothing new is. 


urged against him. 

(2) The original order is only initialled and not 
signed by the Magistrate, and neither the amount of 
security and the period for which it is required, ‘nor 
the full particulars of the bad livelihood are mentioned 
therein. 


Chand Pershad v -Abdur Rahman #29 C. 131, Abdul 


Qadir Khan v. Crown, 22 W. R. Cr. 28, Orown-v. 
Nageshappa Pai, 20 B. 643 and Choa Lal Das v. Anant 
Pershad Musser, 25 C. 2833, Axim v. Crown, 45 P. R. 


1885, distinguished. Natya BINGH v. EMPEROR, 17 
- P. W. BR. 1910 Or. < , 624 i 








Circumstantial evidence — High 


Court’s power to go int) evidence on revision’ side— - 


Evidence Act (I of 1872), 8. 8—Oriminal Procedure 

Code (Act V of 1898), 3. 489. ~ 1 

It is not legal to convict only on circumstantial 
evidence connecting the accused with commission of 
the crime, specially when it can be explained | other- 
wise. - n 


The fact that the complainant at first gaid thata- 


certain person was the real culpris is relevant under 
section 8 of the Indian Evidence Act, I of 1872. 

In this case the Obief Gourt discussed the evidence, 
reversed concurrent findings on facts of both the 
Courts below and acquitted. the accused. ABDUL 
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, Revodation of the eee, ust caugo—Onug 
. Revocation inferred from condact of parties 


Right of suit. See CATA OF ACTION. 
———- Tort—Special damnago— Possible 





oa " Robatenstion to proression—Obstraction of view to 


alt 


ok “curusady —Canso of action—Worshipper’s right to 
780 


sue for removal 


rin 





Muhammadan Law — Waaqf pro- 
~ perty—T'respassor—Every Muhammadan, who has 
a right to use the property can maintain a suit 

ica Will made in Bombay-—-Compris- 

ing property worth less than Es 1 ,000-—Adminis- 


~ Dato 


~.  trator-General’ 8 certificato— Suffloient without pe 





Caste question—Juriodiction of Cint 
 „Court—Bombay Regulation lI of 1827, 8 11—Ayya 
of Hiremath—Mere use of name—No allegation- of 
specifie damage—Not actionable, 

Where all thatthe plaintiff complains of is that tho 
defondant has assumed the name “Ayya of Hiromath’ 


“to which the plaintiff alone has the exclusive right, 
and that that assumption will enable and has enabled, 


the defendant to attract to himself a large number 
of plaintiff’s followers, 
to himself fees, which would have gone into lus 
* (plaintiff’s) pockets, ib is a claim to a caste office 
and to be entitled to perform tho honorary duties of 
that office or to enjoy certain privileges and honours 
at the hands of the mombers of the caste in virtue of 
that office. Such a claim is not cognizable by a Oivil 
“ Court. 
Aurari yv. Suba, 6 B 725, applied. 


The fact that there has been no ullegabion of any 


specific damage by reason. of the assamption by 
the defendant of tho name of Ayya of Hiremath, 


< and also the-admission that after all the result of the 


assumption of that name would be merely to enable 
some of the followers of the plaintiff to go over to the 
defendant, show that what the parties have been 
fighting for is merely a question of dignity under 
the cover of a religions office, and thus the question 


that the suit is for damage incurred by reason of tho’ 


unauthorized use by the defendant of the name, to 
which the plaintiff alone is entitled, does nob ariss 
upon the pleadings. g 
The mere assumption of a name, which ig the 
tronymio of a family, by a stranger, who has never 
Pot fore been called Sy that name, whatever cause of 


'- annoyance it may be tow seme is oO ereyane for 


`~ 


which law affords no redress. 

Earl Cowley v. Countess Cowles, Oe A. C. 450; 
85 L. T. 254; 50 W. R. 81; 71 L.-J. P. 88, followed. 
_Gapierya ADIVRYA Hisewata u aa MELLAYA 
 BAPATI, 12 Box. L. R. 858; 34 B. 455 519 
Riwaj-i-am, entries in—~Falue asa evidence. ` 


An entry in a Riwaj-t-am ahould be followed in the . 


absence of evidence throwing doubt on its correctness. 
Entries in Ritoaj-i-am have a valué of their own as 
expressing publio opinion ante litem motam., 

Kahna v. Wazira, 68 P. R. 1898; Hem Raj v. Sahiba, 
116 P.R. 1901; 178 P. L. R. 1901; Sheran v. Musammat 
Shannan, 117 PR. 1901; 182 P. L. R. 1901; Sher Jhang 
v, Ghulam Mohi-ud-din, 22 P. R. 1904, 40 P. L. R. 
1904 (F, B); Ramji Lal v. Tej Ram, 73 P. R. 1895, 


191 P. W. B. 1910 
Rohilkhand and Kumaon Rallw 
bye~laws, cl. 26 33 
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and thereby appropriato. 


_ (F. B.), relied upon. Anie v. SHart Nor, 49 P. R. 
87 929 


~- . 4 

‘Seo VENDOR AND PUROHNASER. : 5 
certificate —Construction, ralo a 75- 
by and under Court, distinction between. i 

“Thore are two classes‘ of sales in suits : (1) sales.. 
by the Court and (2) sales under the Court. Sales 
by the Court are cases in which the Court makes 
a title to the purchaser anl confirms the'sales and. 
issues a sale certificate. ‘lho second class ig where - 
the Court aathorizes a_trustee, Reoviver or other’ 
person holding property to sell the property and the 
salo is made out of Conrt, the Court does not make 
any title to the purchaser, nor does ibygrant n salo 
-certificate or confirm the sale. 

Blinatoonneasa Bibes v. Khatoonnessa Bibec, 21 CG 
479, dissonted from. Qonax Hossein v. FATIMA 
BEGUN 3 


Sale, 











or mortgage —Construgtion of docu- - 
mont 512 
In execution. See HEEGUTION OF DECREE. 
of Goods Act, 56 and .57 Vict. 

1893, C, 71, 8. LO —Oontract for sale of goods 

— Stipulations as w the time of delivery, whether of 

. the essence of contract. 

Unloss a different intention appears from the terms 
of thé contract, stipalationga as to the time of delivery 
are not deemed to be of the ossence of a contract of 
salo of goods. THE INSTALMENT, Bank LD. v. KANDHAYA 
Lat, 18 O. 0.:148 IOI! 
of land —Rogistration of deed of salo —Do- 

livery of doeed—Oompletion of purchase 477 
Sanction to prosecute. See Cr, P. O. 


s 195. 

er Small Cause Court Judge 
— Refusal of sanction to prosecute--Proper apph- 
cation for revision to original side of High Court — 
Application is Oivil case —Enquiry if a 

















Sentence of technical offence 952. 

Service of Suntmons, how effected 901 

Sessions Court, power of, to grant bail 
“under Oriminal Law Amendment Aot (1908) 10 


Shamilat—Sale—Interpretation of the deed of sale 


of original holding 

The rights of a proprietor in the shamidat ofa 
village aro not merely accessory to the land owned 
by him, and 4 sale of the latter does not ordinarily 
convey shamılat rights to tho purchaser, unless the 
contrary intention is clearly aud unequivocally es- 
tablished. The onus in such cases ison the purchasor, 
aud this onus is not discharged by the mere faot that 
expressions such as noted below hare been used i in tho 
deed of convoyance. 

(1) Haqq-i- milk-i-khud (w uich meang “right, titlo 
and interest”). 

(2) Shamilat chah - (which -from 


is ' distinot 


shanilat deh), 


(3) Bajams T dakhili wa kharji (which only 
mean externa! and internal rights in the area actually 
sold): 

An entry in the Wajib-ul-arz of a village to the 
effect that shamilat willbe partitioned in proportion 
to khewat does not confor on the vendee uny right 
to gel a share in the shamilat not expressly eonveyod 
to him: . 

‘The facts (1) fiat ‘the vendeo Incurred exponses 
incidental to shamilat withoub showing that’ the 
vendor was called upon and refused or failed -to pay, 

(2) that he got some compensation under Act ‘I of 
` 1804 fer a portion of it or (8) that he got agharo of 
shemilat in incomplete partition proceedings and 
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Shamilat— concld. í A ~ 


` 45 P. W. R. 1910 I 


. possessed it fora short time, are insufficient ‘to show - 


that the vendee has also purvhaeed the vendor’s share 
in the shamitat. 

Ram Das v. Amir Shah, 113P. R. 1901; 84 P. L. R.” 
1902 and O. A. No. 628 of 1903, followed. 

Deni Ohand v.. Mohammad Bakhsh, 8 P. L. R. 1907; . 
86 P. W. R. 1907, distinguished. AHMAD v. 00a 
Small Cause Court—Judgment — What it 

“should contain—Civtl Procedure Code ae F of 

1908), 0. XX,n4.  . 

A Small Cause Court judgment should contain all 
the points for determination. If the judgment does 
not contain the points for determination it is 
impossible to form an opinion whether the Small 
Cause Court Judge has considered all the questions 
raised befero him, KANDI UMMACHA Y, PURCSHOTHANA 
Doss, 7. M. L. T. 806 682 
Small Cause -Sult—Suit for damages for 

cutting crops : 415 
Foe stone Suit for rent agamst Bur- 
gadar . ; 

—— am aa Zarpeihgi lenga — Covenant 
“that the lessee would recotor. money in case of 
failure to deliver possossion—Porsession not given 

—Suit for recovery of money not one for specific 

performance 





Ce ne ore SEE for jarib rent—JSures- 


-_ 


diction Practice, 
, A mit for g¢reb rent is cognizable by a Small Causo 
Oourt. 
” Where the Conrthas no jurisdiction, the proper pro- 
cedure is to return the plaint and not to dismiss the 
suit. VENKaTADRI Appa Row v PAMipIPARTI VENKATA 
Rattam, 7 M. L. T. 350 


Specific performance—Benan: purchaso 
at auction-sale—Suit for specific porformance or 


- refund of money- 

——_—_---—_____ Agreement to lease 632 
errant Unregistéred lease hich is 
compulsorily regist)able—KEvidence, admissibility in. 
“An unregistered qabuliat, which is compulsorily 
rogistrable, is adiniasible for proving the contract in 
a case Where -tho suitis ono for syacific performanco 

of the contract. 
` Nemai Oharan v. Kokil Bag, 6 C. 534; 7 C.L.R. 487, 


‘Rajah of Venkatagiri v. Narayan Reddi, 17 AL 456 and 


Kondari v. Gothumulkala, 17 M.-L. J. 218, followed.. 

Purmanand Das v. Dharsey Viriil, 10 B. 101, dig- 
sented from. KEDAR NATH v. POORASUN DARI Dap, 
110. L. J. 648 634 
Specific Rellef Act ad of 1877), 8. 9— 

- Bengal Tenancy Act (VIII of 1885), 3. 87—Death of 

tenant- Possession taken by ländlorá under sg. 87 

—Entry of landlord not in due course of law. . 

Section 87 of the Bengal Tenancy Act deals with 
the case of voluntary abandonment by a raiyat of his 
holding; it has no application to the casoof a vacancy 
caused by the death of a raiyat. 

Therefore, the landlord is not entitled to take 
proceedings under section 87 ou tho ground that hig 
recorded tenant had die®and he is consequently not - 
protected. 

The landlord who proceeds under section 87 takos 
possession at his own risk and on his own responsi- 
bility.. ‘Therefore, if ag a matter of fact thare has’ 
been nokbandonment by the tenant so as e justify 


. 
“a 


~ 


INDIAN CASES. - 


e ® 
[1910 
Specific Relief Act—contd. . 


a re-entry by the landlord, the- mere fact that tho 
landlord has taken proceedings under section 87, does 
not make his entry one in dve course of law within” 
the meaning of settion 9 of the Se Relief Act. 
SURESH CHANDRA v. Nesa Bist, 11 0. L. J. 483 553 








arbiiratson—Nọo time fixed for award—Revocation of 
the contract — Just cause—Onus—Revecation inferred 
from conduct’of parties —Owil Procedure Code “(Act 
XIV of 1882), s. 523—Right to enforce decision by 
arbitrators — Limtation—Kaistence or non-eaiatence of 
_ the contract to refer after limitation. 


_ The plaintiff and the defendant agreed to refer. 
their disputes to arbitration. The defendant attend- 


ed the meetings of the arbitrators, but the plaintiff < 


did not, and gravo a notice to the arbitrators not to 
proceed. with the award. The arbitrators dropped 
farther ‘proceedings. Tho defendant did not attempt 
to put in force the provisions of the Oode of Civil 
Procedure to force on tho award, and allowed the 
limitation to expire: 

Then the plaintiff sued and the defendant E, 
the claim on the strength of section 21 of tho Specific 
Relief Act: 


Held (1) That a contract to refer disputes to ` 


arbitration implies a contract to do all things neccs- 
say tothe making of a valid award so far as the 
parties were coucerned. 

(2) That a contract to refer to arbitration could be 
rescinded by mutnal agreement of both parties or 
by one of them for a just cause. 

(3) That the burden of proving the existence of 
just cause for revocation lay upon the party who 
revoked the contract. 

Per Richards, J.—If after a contract to refer is 
entered into, nothing is done for a long time the Court 
might infer that the parties reacinded it by mùtual 
consent. But this is nob a necessary inference. 

If the contract to refer was never rescinded it 
must be in existence; the mere fact that-there might 
be difficulty in applying the provisions of the Code of 
Civil Proceduro to the cago does not render the: con- 
tract non-existent. 

Per Tudball, J.—If one of the parties to a contract 
to refer refuses to go on with the arbitration, the other 
party might resort to one of tho following conrses 

open to him: < 

(a) Ho might tako action w ithin tho period of 
limitation, under the provisfons of the law as con- 


tained in the Civil Procedure Code, to enforce a 


decision by the arbitrators, or 


(b) He might suo’ for damages for, breach of | 


contract. 

lf the party entitled to the above remodies has 
resorted to neither of the two courses within the period 
of limitation, the contract can no longer be said to bo 


in existence in the eye of the law. Rau KUMAR 


SINGH V. JAGMOHAN SINGH 





instrument—~Declaration of ‘tutle—Sale-deed executed 
—Fwecutant cannot obtain declaration of his title 
unless he gets the deed set aside. 
. The executant of a sale-deed cannot obtain a 
declaration of his title to the property sold, unlezs 
and untilhe first gets the sale-deed set aside. Panna 
PABI e. HABIBA €91 


~E 


S. ZI—Contract to refer to- 


ss. 39, 42— Cancellation of . 
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‘is claimed by the.defendants, who initiated pro- 
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ee am aaa §. 42—Hxeoutant of deed grant of probate of a Will alleged to have been exc- 
cannot obtain declaration of title unjess-he sues to cuted by the deceaséd Hindu; because in that- case 





taman —— §. 42—NMortgage by ety successions personal ta, him only, but personal to tho 
‘ofa Malabar family . 1017 reversion generally which the alleged Will affects. 
- 4 S. 42—Claim of private right ‘Bepin Behari Shaha v; ‘Manoda Dani, 6 O.W.N. 912, 


ARR ee ferred to. 
- by plaintif over land— Claim of public right by ar 
matters in issue iu a certain probate proceeding 
Gada (Act Y of 1888), a. e A mer were the samo as those in a èubbequent'suit; ‘and if 
i c iy 9 aa 4 Fa CLEN P crson’ _ the points wore formulated and a decree was passed 
À Ae aH i One Necessity partres. in the probate case, the partios are bound to that 
Where the plaintiff claims a private -right upon  Sxtent and cannot re-agitate the same questions-in the 
a certain land over which a publio right of way. subsequent snit. 
i : aan Therefore, a judgment of the Probate Court, afirm- 
satay agree Pe Ce silage re ed Ly the High Conrt, deciding that the plaintifs aro, 
an ere eon a Or DJ TAG MARIS not the nert reversioners to the estate of B is’ 
upon the plaintiff to remove certain structure whith ses iudicata in a subsequent suit for declaration that 
the Magistrato fonnd tò boan obstruction upon ‘the the plaintiffs are the next reversioners to the estate. 
alleged public right of way: Kurrutulain v. Nusbatuddowla, 33 0.-116'(P. O.); 
Held, that as a cloud had been thrown upon. 1C, L. J. 594; 2 A. L, J. 788; 15 M. L. J. 836; 7 Bom. 
his title by the proceedings under section 133, 


L. B. 876; 9 0. W. N. “988; 82-1. A. 244; Spencer v. 
peer oats ou ae ed had a cause Williams, L.R. 2 P. 230; 40 b. J. P. 46, 24 L. T. 518; 
ee a oe een ee ecision -of his 4 WY. R, 703, and Barre v. Jackson, 1 Ph. 583; 14 L. 


J. Ch. 488; 9 Jur. 609, followed. RAMNANDAN Prosan 
Held, also, thot the plaintiff had a right to 
bring the suit against the defendants. alone v. Simo PARSON Bixen, U 0:-L. 4. 628 I 


without impleading any other. member of the 9 ——~—~————-— $8. 54, 56—Injunction— : 


public. Restraining defendant from executing decree—Multi- 
Chun Lali v. Ram Kishen Sahu, 17 C. 460 (F. 48 plictty of suit. 


followed. FKHAB ALT v. 'AxKxU MANJEHI The defendant obtained a decree for recovery of 

possession of certain land from which, he said, 
ere teat weapon ph ee he had- been wrongfully ousted. But before he had 
‘session ia b gag gagor can MAIMAI aken any steps to execute his decree or had 
a suit for declaration. 


threatened to execute it, the plaintiff -brought a 
The possession of a ugufractuary mor tgagee is the - 
asnon Gf in mort m If any third person suit for perpetual injunction to restrain the defendant. 














effects a trausfer of the property to the detriment from taking possession of the lands, decreed to: him, l 


of the interest of the-mortgagor, he can sue foro by executing the decree : 


Held, that the case did not fall under section 54 of 
declaration of his title notwithstanding the fact that 
the mortgagee is in possession. . Section 42 of the the Specific Relief Act and thatthe plaintiff was not 


Specific Relief Act does not bar sucha suit. AKASI sa 140 woe a HARI , 
Y. JUTAGIR 166 j 444. 
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WOU f ant from ong decree 
— Decree on mortyage—Suit by co-sharer for deelara- 
tion that morigage not binding on him—Impleading Stamp Act (If of 1899), s. 2 (23), 
other co-sharers — Consequential relief—Prayer for Sch. |, art. 53—Recsipt—Firm’s assistant 
` partition, whether necessary, - giving receipt to firm's cashier for money to be paid 
In a suit for a devlaration thata mortgage decree - to firm's creditor—Consideration.. 


against a oo-sharer is not binding on plaintiff, - A Oompany owed money to a creditor, and for- 


wherein all the co-sharers are impleaded as party de- the purpose of discharging: this liability the Oom- 


fendants, it is not necessary for plaintiff to ask for a pany’s money was handed -by the. Company's 


' general partition. The suit for declaration is not ~ cashier, its custodian, to the Company's assistant. 


barred under section 42 of tho Specifio Relief Act-for im order that he might hand it over to the creditor. 


want of such a prayer. The assistant gave a recéipt to the cashier for the 
Suryanarayana Murti v. Tammanna, 25 M. 504, re- money which waa above Ra. 20: 


< ferred to. VENAMMAL Vv. VALAMMAL, T. M. L. 'T. 155; Held, that until the money was handed over to 


2 Ñ. L. J. 49 >; 198 the creditor it throughout continued to be the 
4.2>-Declaration that plaintiff Oompany’s money and -to be in the Oompany’s 
is reversionary hein. Whether suit maintainable— possession, though its oustody was at one time 
Res judicata—Question decided in former probate pro- with one of ite servants and at another time with 
ceeding—Oinil Procedure Oode (Act V of 1908), s. 11.” another, that there was no consideration*for the 
Ordinarily w suit cannot be maintained for -œ bare money moving between ‘the cashier and the as- 
declaratioa, possibly .vain and infrnuctuons, ,that sistant and that the receipt Ras -not liable -to. any 
a person is the reversionary heir.of a Hindn, the stamp duty. 


declaration being such that, in itself, ib would not Attornty-General v. Carlton ‘Bank, (1899) 2 Q. B. 











- entitle the plaintiff to any relief on the footing of 159; 68 L. J.-Q B. 788; 81 L. T. 116; 47 W. B. 650; 


that declaration. But it is otherwise when the 683 J. P. $29; 15 T. L. R. 880, P neni 
plaintiff intends to apply for the revocation of @ Bury & 0o., In the matter of, 140. W.N 778 


pah 
~ ~ * 


`~ . 


get asido deed - . 89I. the object of the plaintiff is ‘not to validate ANY spes ' 


8S. 4 2— Mortgage by a aae A e ae! S. 56 — Restraining | defend- 
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Stamp. Act—concld. ` . 


S. 5—aulti; fartous document —One tease 
though concurrence of screral paties necessary — 

- Whether lease multifarious document, 

Where there is only one lease, though the con- 
‘ourrence of several parties may, in the circum. 
stances, have been proper, there is no justificaticn 
for troating the instrument as n double lease, and 
this is so whether regard be paid to the ordinary 

rinciples of conveyancing or the terms of the 
Btamp Act PARASEN Cott. 1ERIPS Ly., In the natter ‘of, 
14 OJW. N. 861 762 
—— 5. 36 — “Admitted in evidence '— Docu- 
ment inadcertently allowed to bo evohibited—Mistaha 

of Court — Court to correct tte own mistake suo moto. 

_A document was tendered in evidence. Its 
~adnissibility was objected toon the ground of want 
of stamp ond accordingly an issue was raised in tho 
Court of first inatanceto try thé question. The Judge, 
however, postponed its decision until the delirery of 
his jadgment on the whole caso. Inthe meantime 
the document was exhibited (contrary to Jaw) as part 
of the evidence. In his written judgment deciding 
the suit on the -whole case, thë Court held that tho 
document was inadmissible for want of stamp. On 
appeal, however, it was held that as the document 
was as n mattér of fact let in and exbibited as a 
piece of evidence at the trial, its admissibility could 
not be ‘objected to at: any subsequent pene of the 
caso: `> - 

: Held, by the High Court í 

(1) That the-docuwens ought to fave been 
excluded. Jt was by mistake that ib had 

h orept in, and the Court was bound to correct 

-> the mistake avo moto. 

T- Alohun Dall Sookul v. Bebee Duss, 8 M. KA: 
193, relicd upon. 
‘Admitted in evidence’, 








(2) in section 36 of the 
_- document in ns part of the evidence, but it 
must be letting in as a result of judicial 
determination of the question whether -it 

_ can bo admitted in oviderco or not for want 

of stamp. In cases, however, whero the 
question of stamp has escaped tho notice 

of the Court and tho attention of the partios 

and a doonment is allowed by the Court to 

- goin, the admission is a judicial dotermina- 
tion of the question, becanse the Court lot in 

_, the document on its view that there was 
nothing nguinst its admission, CHunitan 
TULSIBAM v. Mcospar, 12 Box. L R. 466 


AATA Sch. P art. 53 778 
Statutory rights, oxerciso of 457 


Statutes, interpretation of. See IXteRPRETATION 
oF NTATUTES. ~ 
685 


Ropeal of, by. implication 


Stay of criminal procecdings—Pendency of civil suit 
.~-General Rule. - 


a 


The general rule is that whero a civil suit ig: 


“brought subsequently to criminal proceedings, there 
shonid not be any stay of the latter. HARI BADA Pat 
_v. dOTISH OHANPRA | 


Step-In-ald of execution. See Lr- 
ation Act (1877), Scn. I, ART, 170 (4) 43 


=u Drogation. See MORTGAGE — BU BROGATION, 


- INDIAN CASES. 


Stamp Act, means the act of letting tho - 


l ‘(1910 


Succession. See Custom, HisDU Lav AND Muse. 


HANMADAN Law. 

Sutle) districts. 

The right of adoption has not been ‘recognized ir 
the case of pattidart i.Jagirs in the Ois- Satloj districts. 
Even in tho case of major jagirdars, the right of 
adoption only exists by special grant, made in ‘oortain 
cases by the Government of India under rule 
approved, by His Majesty’s Secretary of State i in 1902. 
ATAR Sivan v. Sant Stxeu, 1 P. R. 1910 Rev. 719 


—-—— Act (Xof 1865), S. sar 
Competency of minor tó make Will 6 


— ————— 8, 93—Nuative Ohristians— 
Gift to two or more persons—Joint tenancy—Rule of 
English law applicable to Se ERC! of Pro- 
perty Act (IV of 1882), a. 45. 

The rulc of English law that gifts totwo or more 
persons do not, in the absence of express language of 
an indication of the donor b intention to the contrary, 
creato terancics-in-common bat joint tenancies, is 
applicable to India, ‘alike to the moffuse:l and the 
Presidency towns. . we 

This principle underlics iaio section 03 of 
the Succession Act,-the principle of Fach is apple 
cable both to gifts and. Wills . = 

Navrojs Manockjee v. Perozbai, 23 5. 80, alorra to. 

Whore in a gift to several doneos, the vesting of 
the property takes effect on the samo date and tho 
beneficial oujoy ment of all ‘commences at ‘the same 
time, the mero difference in date as to tho handing 
over of the management to cach donce, is insnficient 
to indicate an intention to create a tonancy-in-common. 

The principle of section 45 of tho Transfer of Pro- 
perty Act does not apply to gifts. 

Mankamma Kumear v. Balkrishna Dass, 28 A. 88; A. 
wW. N. (1905) 170, distinguished aud not applied. 
ARKEL JOSEPH v. Dowixco Ixas, (1910) M. W. N. 74; 7 
M. L T. 879, 20 M. L. J.877 . 

SS ' 905 








Adoption—Pattidari - 











S. 187 


—_————— S. 250—Probute and Ád- 
mintatration Act (F of 1881), s. 81—Oaveator must 
hare interest adverse to the testator. 

~ Tho prorisions of section 200 of tho Indian 

Succession Act (X of _1865) and section Sl of the 

Probate and Administration Act (V of 1881) are that 

the interest which entities a person toput ma caveat 

must be an intorest in tho estfto of the deceased 
that is, there should be no dispute whatorer as to 
the title of thodecensed to the estate but that 
the person, who wishes to come in as caveator, must 
show gome interest in that ostate derived from the 
deceased by inheritance or otherwise and not adverse- 
ly to the testator. 

“Abhiram Daas v. 
PIROJSHAR BHIKAJI v. PESTONJI MERWANJ1, 12 Bom. L. 
R. 868; 34 B. 459 | 5 


——— Certificate Act (VII of 1889), 

8. B. 4—Recerver appointed to take possession, whether 

“person claiming to bo entitled to the effects of the 
deceased” — Whether Receiver bound to take out Succes. 
sion Certificate. 

A Receiver by his appointment does not become the 
representative of the parties, but is am officer and ro- 
presentative of the Court. 

sapar Tarini Dasi v. Naba Gopal Chahi, a4 g. 805; 
§ 0. L. J. 270, referred to. 
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Gopal Dass, 17 O. 48, followed.- 
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- 


Therefore, where, in a suit for purtition amongst 


„the sons of a deceased person, one of the gons 


ig appointed Roceiver and he sesks to take posses- 
sion of the Government promissory-notes and the 
cash in deposit in a Bank belonging to the estate 
of the deceased; he cannot bo said to “claim to 
be entitled to the effects of the deceased person” with- 
in the meaning of section œ of the Succession Certifi- 
cate Act, and is‘ competent to take possession of the 
securities and monies in tho hands of the Bank with-- 
out œ certificate under the snid section, HARIHAR 
Muknersge v. HARBNDRA Nato Mucusrer, 12 C. Le 
J. 252 a 416 
8S. 7, 19—Appeal right 














of.’ 
‘No appeal lies against an order ander section 7 of 
Act VII of 1889 directing security to be taken. It is 
only against an order under section 19 that an 
appeal lies < ' a , 
Rama Reddi v. Pap: Reddi, 19 AL. 199; followed, 
Ariya Pilla. v. Thangammal, 20 M 442; rofeiredfto. 
MAYILKOTHIL KUNJUNNI NAIR v. VADAREVEETIL, 7 M. 
L. T 246; (1910) M. W. N. 265 ME 599 
: 19—Appenl 599 


E S. 
— (Property Protection) Act 


Ta artin menan 








` (XIXof 1841), Preamble and s. 3 


et Seq .—Scope of enquiry by Judge-—-Crvil Pro- 

cedure Code (Act XIV of 1882), s3. 622. 

The words in the preamble of Succession Property 
Protection Act must be read by the lightof section 3 
and the following sections of the Act. Section 8 speaks 
of a person having no lawful title; and what the Judge 
has'to enquire and satisfy himself abont, is whether 
the opposite party has no lawful title to the property 
for the protection of which application has been made 
to him, and algo as to the title of the petitionor, and 
Whether, if no action be taken under tho Act, it 
will prejudice him, and also whether his application is 
bann, fide. 

Where the Judge does not folluw this piocednre, he 


acta in the oxerciso of his jurisdiction illegally and . 


with matorial irregularity and the High Court will 

interfere with his order, under the revisional powor. 

Proc CHAND Lan v. Kisumisn Koer, 11 C. L. J. 52) 
630 


S. 3—Seope of the Act Jomt 
possession of propétty left by deceased— A pplicabidity 
of Act—Preambie of starule—Inter pretation—Enact- 
tng clause— Discretion of Judge—Affidavit of appli- 
cant, ; 

The Succession (Property Protection) Act 18 
not limited in its application to cases where 
dispute arises between persons each of whom 
claims title by succession to the entire estate, 
and 16 covers a cise in which the claim relates 
to an undivided share of the estate left by the 
deceased. : 

Therefore, an application may be maintained 
when ib is alleged by a person who claims a 
shore in the ostato left by the doceased, that 
that sharo has been seized by obher persons in 
nedertion of a pretended claim of right by gift or 
succession, 

The preamble to a statute can neither expand nor 





ae 








- control the scopo-and application of the enacting 


clause, when the latter is clear and explicit, but if tho 
language of the body of the Act is obscure or ambi-° 
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Succession (Property Protection) . 

Act—concld. 
guous, the preamble may bo consulted as an aid in 
determining the reasons of the law and the object of 
the Legislature. 

In the exercise of his judicial discretion, the 
Judge is ontitled to act upon the affidavit of the 
applicant, ander section 3 of the Saccession (Property 
Protection) Act. Gop Keisona Rar v. Ras KRISHNA 


Rat 
Sult. See Specivic RELIEF Act, a. 42, 

. Kee Possessory TITLE, 
s withdrawal of. See-WittDRAWAL OF SUIT. 
Sale of land acquired by limited owner bofore 
nequisition—Suit by reversioners for declaration of 
limited interest and order on transferce to bring 
back money to be invested—Maintainahbility of suit 











for exclusive possession—Decrce for joint pose 
, session ~ Practice. JP 

Where plaintiff sued for exclusive possession of 
certain lands, and it was found that the lands belong- 
ed to him jointly with the defendant: 

Held, that the plaintiff could be given decree for 
joint possession along with the defendant to the ex- 
tent of his interest 

Nanabat v. Ranchod, 26 B. 141, followed. PITCHI- 
NATHOO v Rawasawuy Naick, (1910) AL W. N. AnS 
M L. T.97 
Sults Valuation Act(VIlof1887),s.8 

—-Suit embracing two or more distinct subjects 715 
Surety, unfitness of—Reasons to be recorded - 

Notice to proposed sureties 124 
Bad livelihood--Fitness of ane eee 











——-Jndgment-debtor failing to apply for insol- 
yency—~Non-appesrance ~— Discharge of saroty 


Surrender of Lease—Joining of aa ae 


lessee A 
Survey map—Thak map—Possession—Evi- 
denco ` 392 


Tenant. See AGRA TENANOY Act; BENGAL TENANCY 
Act, CENTEAL Provinces TENANCY Act; LANDLORD 
AND TENANT. ; 

Thak map-—-Survey map— Evidence—Possession. 
The thak and survey maps afford important evı- 

denco of possession at the time they were made. 

They also afford valuable evidonce of title. 
Satcowrs v. Secretary of State, 22 O. 252 and Jaga- 

dindra Nath v. Secretary of State, 30 O. 291 (P. C.); 

8 C. W. N. 809; 6 Bom. L. R. 1, referred’ to. 

If the thak map is proved, on the face of it, to 
have been made in the presence of the parties or their 
agents, 1t may be treated as evidence binding upon 
eevee Tall v. Kalee Pershad, 25 W. R. 179, followed. 

No hard and fast rule can be laid down that a 
gurvey map is more reliable than a thak map; the 
one that more clearly agrees with the local land- 
marks is theone which should, be followed. NAWAB 
BAHADUR OF MURSHIDABAD v. Gopinath MANDAL 392 
Tort- Apportionment of liability, principle of— 

Release of one joint tort-feaser 69 
aeS PECL damdge—Posftble obstruction to pro- 

ceasion--Obstruction of view to curusady~—Right to 

sire ~Onuse of action —Worshipper’s right to sue for 

removal, i 

A posible obstraction to a. procession 


isnot 
special damage, f 


1126 
To rt—concld, 


Plaintiffs, certain worshippers of St, Jacob’s Church, 
sued for the removal of obstruction caused by certain 


constructions made by the defendants on a public - 


road in front of their Church, on the ground that the 
_constractions obstructed the plaintiffs’ view of a 
curusady: 

Held, that the plaintiffs had no right to represent 


` the Ohurch and to sue for the removal of the obstruc- 


tion and as tho curusady was no part of the ritual of 
Church, the anit was not maintainable. KURURU 


KostHa v. Toowmar Savarnrotnu, 20 M. L J. 307; 
SM. L T. 131 780 
Tout. See LEGAL Practitioners Act, 8. 13. < 





S—Enquiry—Scope—Oases of séveral tontg 
_in one énquiry when allowable--Multifariousness— 
Objection not entertainablo by appellate or re- 
visional Oourt 327 


Transfer of case — Competency of Court 


518 
from one District to an- 
other—Ends of Justice—High Oourt’s power 874 
~OF GCecree for oxecution—Conrt 
- competent to deal with execution — Decree for 

amount over thousand rnpees-—Transfer to Munsit’s 
- Court for execution—Jurisdiction of Munsif 97 
—— Of property withont eer 


exercising jurisdiction 























instrament 


Transfer of Property Act (IV of 
1882), S. 2 i3s 


6 (d) — Transfer of 











ane) A (€) 











vight to future NAN NA 

A right to fuburo maintenance is not an interest 
in property restricted in its enjoyment to the owner 
personally within the meaning of paragraph (d) of 
section 6 of the Transfer of Property Act. 

Where the amount of mamtenance payable is sub- 
sequently fixed by agreement or by decree, a widow’s 
right to maintenance from her late husband’s estate 
is not inalienable. 

Shephard and Brown’s Transfor of Property Aob, 
6th Edition page 45, referred to nnd distinguished. 

Palaniappa v. Lakshmanan, 16 M. 429 atp. 434, 
Bhyrub Ohunder Ghose v. Nubo Ohunder Gooho, & W, 
R. 111, Narbada Bas v. Alahandeo Narayan and Kashi. 

“nith Narain v. Shama Bai, 5 B. 90 at p. 104, Musammat 
Dulloon Koomour v. Singham Singh, T W. B. 311, and 
Moneasur Doss v Maharajah Kishen Protabsahu, 23 W, 
R. 427, roferred to andexplained. ANNAPURNI NAOHIAR 
v. SWAMINATHAN CHBETTY, 8 M. L T. 108 439 

S., 6 (€)—Right to sue 

_ for damage’, transfer of -Valsdity. 

’ A mere right to sue for damages for br each of con- 
tract is not assignable under section 6 (e) of the 
Transfer of Property Act. 

Ali Muhammad v. 8. C. Chandar, 66 0. 345, 18 C. W, 
N. 884 1 Ind. Cas. 827, followed. GOPALA IYER v. 
Ramasaml, 7 M, L T. 228 290 


ANAA A eee 
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— m —— —— 8S, IO, [2 — Bengal 
Tenancy Art (VII of a si ss. 10, Jl, 165—Statute, 
repeal of, by tmplicatio Lease—Condstvon restrain. 
ing alienalon~~-Validity—Breach of condition—Oom- 
pengan. 
Before a Oourt can hold that there has been 
& re of one enactment by another bye impli. 
cation, 16 must be satisfied that the provisions 


A Ld 


z - 4 
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8 
Transfer of Property Act— contd. 


of the two enactmonts are so inconsistent or 
repugnant that they cannot stand together. - 
Section 10 of the Transfer of Property Act 
has not been repealed by implication by sectiona 10 
and 11 of the Bengal Tenancy Act. The provision 
in the former Act saving conditions, restraining 
nlienation in loasea where the condition is for the 
benefit of the lessor, is not inconsistent with or 
repugnant to the provisions of the latter Act which 
gives to lessors gencral powers of alienation, and 
the two provisions in the two Acts are capable of 
standing together. 
_ A permanent lease provided that the IJcasee 
should not transter the land to any body and that 
should he do so, he would lose all hia interest in the 
land which would become the khas land of the lessor. 
The lessee having transferred the land the lessor 


' brought a suit for ejectment: 


Held, that though -the qabuliat contained a 
condition for re-entry, that should not be enforced 
unless tho defendant fails to pay to the plaintiff 
compensation for the breach of the covenant as. 
the Court may deem reasonable, under section 155 
of the Bengnl Tenancy Act.  KRSHAB LAL v. MADHU 
Supan Pat, 19 0.1L J. 126 j3 68 

8. 


S. 43—Transfer by 
mother during minority of the son—Son died and 
mother aucceeded Reversioner—Sust for decla:ation-—~ 
Cauve of action—-Hindu Law—Alienation. 

A Hindu mother executed a deed of transfer during 
the minority of her son. The son died, and the mother 
succeeded to the property. The reversioner then 
brought the suit for a declaration that the transfer was 
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not binding on him: Held, that the suit was main- ° 


tainable. Tho transfer became operative from the 
time the mother became entitled to the property 
after the death of her son, and the canse of action in 
favour of the reversioner arose at that time. Baru 
Gin v. MAHANT TULSHI Das 











S. 45 does not apply to 
gifts 7 
Se = S, 52—Lis pendens— 

Contentious suit--Oompromise decree—Sale pending 

suit—Purchaser bound by the decree 

An honest compromise, incorporated into a decreo 
under the provisions of the Codd of Civil Procedure, 
is just as effectual for purposes-of section 62 of the 
Transfér of Property Act as a decree passed by the 
Court. 

5 transferred a portion of the property whioh 
formed the subject-matter of a partition suit to which 
she wasa party. After the transfer, S died Har 
reversioners were already on the record as parties. 
Subsequently the suit terminated in a compromise 
decree. Held, that the purchasers from S were boang 
by the compromise decree, JHUNA v. Tara CHAND 








— -——— $, §2-—Lis pendens— 
Decree passed upon a compromise. 

Section 52 of the Transfer of Property Act applies to 
n case in whichn decros is passed npon a compromise 
if the other conditions of the section are satisfied.” 

Munna Lal v. Raja Mohammad Siddik Khan, ê 0. C. 
294, dissented from. 
F "ythnadayyan v. 


Subiamanya, 12 M. 489, not 
flowed, - 


ta 


e a 
e t 


Vol. VIJ. 
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* 


Racnorar DAYAL v, GHasirE, 13 O. C. 93 


` Kishory Mohun Roy v. Mahomed AMujafaur Hosszin, 
18 0. 183, distinguished 

Kailas Chandra Ghozs v. Fulchand Johurri, 8 B.L 
R 474, Kasum-un-nissa- Bibi v. Nilratna Boag, 8 O. 
79, 9 C BR. 173; 10 C.L R 1, Nadur-oonisan Babs 
v. Aaghar Ali Chowdhry, T W. R. 103; Raj Kishen 
Mooker}s v. Radha Madhub Holdar, 21 W. R. 349; 
Favyiw Husain Khan v Pran Naram, 84 I. A. 102, 
29 A 339; 11 C. W N. 561; 4 A L.J. 844,5 C. L.J, 
563; 17 M_L. J. 263; 9 Bom L R. 636; 2 M. L. T. 
191; 100. C, 814, roferred to. 

Annamalai Chettiar v. Malayand: Appaya Naik, 20 
Mos426;1M.L.17.145;16 M. L. J. 872, followed 
750 


—_ 8, 5¢4—Sale of land—Re. 
. gistration of deed of sale-—Delivery of deed—Comple. 
tionof purchase—Non-payment of consideration—Re. 
cital of receiptin sale-deed —Proof of non-prymont— 

Katoppel. 

More registration of a deed of gale of land ntiaccom- 
panied by delivery of the deed to the vendee, does not 
make the transaction a completed one and does not 
pass title, if it was intonded “by, the parties that the 
title should pass only upon the consideration money 
being paid. 

Sheo Narain Singh vy. Darbar Aahton, 2 C. WN, 
207, Alauladan v. Rughunandan Pershad, 27 C. 7 and 
Manaj Singh v. Sarat Lal Mahto, 4 C. L.J. 384, 
relied on. i 

Notwithstauding an admission in a sale-deed that 





“the consideration has been received, 1t is open to the 


vendor to prove that no consideration has been 
actually paid or that the conaidoration was different 
from that stated in the sale-deed. 
Sah Lal Ohand v. Indrajit, 4C. W.N. 485, Lala 
- Himmat Sahai v. Llewhellen, 11C 486 and Gopal 
Singhv Inloo Lali, 10 0. LJ 27; 2 Ind. Cas 953, 
followed SEBE NATH HOLDAR v. Seer Kanta HOLDAB 
477 
9S., 54—Delivery of tan- 
gible immovable property —Property already in ten- 
dee’a possession— Necesaity for registered document. 














Whore the vendee is already in possession af tho. 


date of his purchase and there can be no delivery of 
possession to him, tho requirements of section 654 of 
the Transfer of Property'Act are not satisfied by‘an un- 
registered instrument even if the value of the immov- 
able property is lesa than one hundred rupees; that 


. is, where there is not a delivery, involving a change 


a of possession, a registered instrument is necessary. 


“ 


p Olog on redemption. 


Sibendrapada Banerjee v Secretary of State, 84 0. 207; 
5 0. L J. 890, followed.  MRINALINI DEBI v. MOHIMA 
OHANDRA 








63 
——=— Ba 95 (2)—Ventdor and 
purchaser—Defective title — Liability. 

Where a vondor sold certain property as absolute 
owner, and it subsequently turned out that he was 
notthe owner of a portion of it: Held, that he was 
liable to refand the proportionate amonnt of the 
purchase money to the vendeo. MUHAMMAD ae 
v. NAKCHHED RAM BHORUE, TAL J752 


Hee 














8. BO—Agra Tenancy 
“Act (IT of 1951), ss. 11, 18, 20—Fimed-rate tenant — 
BMogtgage —Covenant that mortgagee will rama 
always in possession of property ate PADER 
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Transfer of Property Act—contd. 


Section 18 of the Agra Tenancy Act, 1901, relates 
to the right of occupancy referred to in section 11 of 
the Act, and does not apply to the case of n tennant at 
fixed rates whose interests aro under section 20 herit- 
able and transferable 

A stipulation in the mortgage deed, by which on 
payment of tho principal, interest and costs, the 
mortgagor is nob to recover possession but is bound 
to allow the .mortgigee to continue in possession 
apparently in perpetuity upon prymont of a fixed 
rent, prevents the mortgagor from getting the 
property unfettered, and is thus a clog on eqnity of 
redemption. ` 

Bradley v. Carvitt, (1903) AO. 253; 88 L. T. 638; 
51 W. R. 686; 72 L J. K. B. 471, Mahomed Ause v. 
Jijibhai Bhagwan, 9 B 524, followed. Bimal Jati v. - 
Biranja Kuar, 22 A. 288, distingnished,, BARO BINGH 
v. BIRBAHADUR SINGH | 707 

764 


s.60 
e aaa am mamar §, 68—Slortgage security 
destroyed—Demand of fresh security—Reasonable 
time-——Limitation. 

The plaintiff was a nenfructuary mortgagee. His 
mortgage security began to submerge in water 
partially in 1899, and was wholly submerged in 
1900. He made the demand for furnishing fresh 
securiby but did not institute the suit for the recoyery 





-of money till after the lapse of 7 years from the time 


of total submergence: 

Held, that the delay was not reasonable within the 
meaning of section 68 ofthe Transfer of Property Act, 
and the suit was barred “by time. 

A period of six months would be a liberal allowance 
in a case like thisto enable the mortgagor to comply 
with the request of the mortgagee to furnish ae 
BRAWANI SINGH p. JANG BAHADUR BINGH, 7 A. I 





391 569 
8. 68 (a) 838 
ee oe Se 73 991 
— ——————— Ba 74, 85 159 
— mn aan 8. 86 537 
— -m 88. 87 and 89, ap- 


plication under—Application for ewecution or m 
execution of a decree—Uivl Procedure Code (Act XIF 
of 1882), s. 258, applicability of. 

An application ‘under section 87 or 89 of thy Trans- 
fer of Property Act is an application for an execution 
or in execution of a decree, and, consequently seotion 
258 of the Civil Procedure Code of 1882 applies to 
proceedings held nnder the application. SHEORANI v. 














CHANDARPAL, 18 O O 187 , 1000 
es — m a 813 
ep kanabian Su 89, application under 
1000 

————- mama an §. 9O— Applicability of 
the doctrine of lis pendens 40 
— m aan 8, 9! 764 
—— A —— S. QO—Sale in contra- 





vention of section, irregular not nullity-—Mortyage— 

Purchase by mortgagee of equity of redemption, effect 

of—Release of equity of redemption—Right of redemp- 

tion not destroyed by irregular sale in céntravention 
of 3. 99, Transfer of Propgrty” Act. 

A sale in contravention of the terms of section 99 
of the, Trausfer of Proyerty Aot is not a nullity but 
an irregular sale liable to be avoided merely on 
proof that the termsof that section had been con- 
travened. e 


1128 
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Ashutosh Sikdar v. Behari Lal Kirtania, 85, O. 61 
110. W. N. 1011, 60. L. J 820, followed 

A purchase by the mortgagee of the equiby of re- 
demption constitutes him a trustee for the mortgagor 
and he does not on anch purchase acquire an 
irredeemable title, assuming that there has been no 
release of the equity of redemption for other 
circumstances whioh in law would bar the right to 
redeem. 

Where the jadgment-debtor on the salo day put in 
n petition for time agreeing that the sale might take 
place on a futnre day withontissne of fresh attach. 
ment processes or fresh sale proclamations. Held, that 
it did not amount to a release of the equity of re- 
demption in favour of the mortgagee purchaser. 

Ahtiaraymal v. Daim, 82 ©, 206 at p. 312; 2 A. L. 
J. Ty 10. L.J. 584-7 Bom. L. R. 1; 9C. W. N. 201, 

reforred to. 

The effect of the Full Bonch decision in Ashutosh 
Sikdar v, Behars Lal Kirtana, 36 O. 61,110. W. N. 
1011; 6 © L. J. 320 isnot to narrow the previously 
existing rights of the mortgagor or to affect the 
hitherto established proposition of law, that the 
purchase of the equity of redemption ‘constitutes 
the mortgagee a trustee for the mortgagor. 

Therefore, where a sale ig held of the mortgaged 
property in contravention of soction 93 of the Trans- 
fer of Property Act and it is confirmed, the mortgagor 
may sue to recom the mortgaged property. 

Mayan Pathuls v. Pakuran, 22 M. 847, followed. 
PANCHAM Lat v. KISHUN Persuap, 140. W. N. 579 


4 
m ~~ §. 107 —Lease by parol 

— Agreement to lease—Bpecific performance. 

In Indis a perfectly valid agreement for e lense, 
may be made by parol, and, therefore, the verbal 
arrangement though void as a lease, would be capable 
of being enforced as an agreement to lease, 

The principle laid down in Walsh v. Lonsdale, 21 Ch, 
D. 9; 62 L. J. Ch. 2; 46 L. T. 868; 81 W. R. 100, applies 
to India. 

- Judgment of Mookerjeo, J., in Bibs Jawahir Kumari 
v. Chatterput Singh, 2 0. L, J. 348, followed. 

Where ina suit for ejectmont, the defendant is 
proved to bein possession undor n verbal agreement 
of which he can obtain a decree of specific perform- 
ance against the plaintiff: Held, that the plaintiff is 
not entitled to eject the defendant during the cur- 
rency of thd agreement. 

Walsh v. Lonsdale, 21 Ch. D. 9; 52 L. J. Oh. 2; 46 
L. T. 86S, 31 W. R. 109, followed. ŠSINGIBERAM v. 
BHAGBAT CHANDER, 11 0. L. J. 543 


— amarna samamanana —- 3. 108, cl. (@)—Lease, 
expiry of—Notsce—Reasonable 
tenant to make over possession to landlord — Isability 
for use or occupation—-dleasure of damages. 
‘The truo construction to be placed on clause (a) of 

section 108 of the Transfer of Property Act is that on 

the demised premises being destroyed or rendered 
azbstantially and permanently unfit for the purposes 

_ for which they were let by any of the causes moen- 

tioned therein, the lessee would have an option by 

notice to terminate the lease and that on such notice 





being given, the lease should be dcemed to have some 


to an end. On tho occurrence of the fire and tho 
destruction of premises Jet to a tenant, the contract 
of letting becomes voidable nt the option of the tenant 


INDIAN CASES. , ` 


time- Inability of 
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and on that option being exercised, it becomes void. 
The lease does not become, however, void ab initio. | 
The notice should be given within a reasonable time 
and the question as to what isa reasonable time 
must always be eee by the facts of each particular’ 


-CAase, 


A tenant has no right to retain possession of the 
premises till such time as it suits him and then mako 
tho destruction of premises by fire or other causes the 
ground for putting an end to the lenso so fnr as the 
remainder of the term is concerned. 

On the determination of a lease ib is the duty of 
the tenant to put his landlord in vacant possession of 
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p` 


the premises let to him. Bo far as this obligation ; 


imposed by lawon the tenant is concerned, is matters 
not in the least whether the lease came to n tormina- 
tion by efflux of time, or by operation of law on the 
happening of events contemplated in clause (e) of 
section 108 of the Transfer of Property Act. 

Where by the action of the sub-tenant in not 
giving over vacant possession to tho tenant, 
the tonant is unable to give snch possession to 
the landlord, the tenant 1endors himself liable to 
make good to the landlord either by way of rent or 
by way of compensation for use and occupation such 
sum of money ag may be held to be adequate - com- 
pensation Itis not necessary that the tenant shonid 
in the first instance pay the landlord and then seck 
to recover from the anb-tenant. Itis sufficient if he 
has rendered himself liable to his landlord to ontitle 
him to maintain a suit against hig tenant to recover 
what would be adequate and proper compensation 
for withholding possession of the premises. In all 


„ordinary cases the measure of damages or com- 


pensation for nse and occupation is usually the rent - 


reserved between the particg Breun & Co. v. HAJI 
BIDICK, 13 Bom. L. R. 47-4 906 


——— s. I08cl. (f) 131 
—— s. 108 cl. (h) 796 


mee ia —— Ga 1 Q09—Lease—ilorigage 

—Price paid——Central Provinces Tenancy dct (XI of 

1898), s. 41 (2)—Evecution of deeds of different 

natures—Construction of provision restricting natural 

right, 

There is nothing in the definition of lease as 
givon in the Tranafer of Property Act (section 109) 
inconsistent with the view that the price` paid may 
be an ontstanding debt. 
n debt as distinguished from ono securing a aout is 0 
lease. , 

Nidha Sah v. Murli Dhar, 25 A. 115; 5 Bom. L. R. 
111;70. W. N. 289; 301. A. 
Stamp Act, 7 Af. 208, relied upon. 

-ån absoluto occupancy tenant, executing on one 
occasion in favour of one and the same person, a deed 
of mortgage and a lease, the consideration for which 
taken together exceeds oight times the rent of the 
holding so transferred, is not required under section 
41 2), Central Provinces Tenancy Act, 1898, to give 
notice to his landlord of his intention to transfer. The 
restriction embodied in section 41 (2)is a restriction 
on the natural right to transfer and should). conse- 
quently, be strictly constrned. BENr Prasapt Mun 
UHAND, 6 N. L. R. 65 Sl 





— $. IE I—Institution, of 
swt for eviction—Determination of tenancy 264 


a 


x 


A transfer discharging. 


54; Reference under - 


t 4 


e. i | A | 
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en ——— 8. I123-—~Gift of immov- 
able property —Registration —Application for mutation 
of name does not amount ‘to a gift—Hindu law— 
~ Daughter-in-tlaw—Maintenance. ` 
4 B during bis life-time made an application in 
the Revenue QOoart in which ho stated that he had 
po heir except his -daughter-in-law U, that she 
was in possession of his. property with him, and 
-. that he wished her name to be recorded along with 
his own : i i 


Held, that tho mutation application could not be ` 


_ -10ad as a gift.. Giff must be made by a re- 

- gistered instrument. U did not get any right 
‘in the. property by virtue -of the mutation ap- 
plication. After the death of B, his property must 
go to his heirs and U would be entitled only to 
maintenance. KALICHARAN v, Ura, 7 A. L. J. 658 


< $ 581 - 


——— Ba 126—Volun Ret- 
as 13 


` tlemenb containing a rovocation clause ` 


Trees, right to cut and appropriate—Fruit trees 
gioun by tenant of holding when tenancy was created 
- before Bransfer of Property Act—Bengal Tenancy Act 
(VII of 1885), s. 23— Transfer of Property Act (IV 
of’ 1882), ss. 2, 108 cl. (h). Es 
A tenant of homestead land has tho right to ent 
and appropriate fruit trees. grown by him or. his 
predecessors-in-interest on ‘the holding, when it is 
ostablished that the tenancy was created before the 
Transfer of Property Act came into operation. Mor 
BHRIKHA v. Rasik Lat GHOSH, 14 C. W. N. 952; 12 C. 
L. J. 246 796 


Trust. See BANKRR AND Ovstouer. 
m Drivate— Muhammadan Law 
Trustee—Agont—Preenmption 781 
-Appointment —Property whether ground of 
exclusion. . ° i 

A trustee who deals with the trast property for ‘his 





own personal advantage, renders himself liable to be 


_romoved., 
F Ew parte Phelps, 9 Mod. 387; 89 Eng. Rep.:505, 
-referred to. , . 

A man.should not be appointed a trustee who is 
likely to misappropriate the trusi-money. . . 

Inve Barker's Trust, (1876) 1 Ch. D. 48; 62 L., J. Ch. 
565; 48 L T. 678 and In re Adams Trust», (1875) 12 
Ch. D. 664; 57 L. T. 387, 35 W. R. 770, referred to. 

But poverty alone is not a sufficient -ground for 
exclusiog from the office of trustee.. AGRORE NATH v. 
KAMINI Dest, 11 C. L. J. 401 < 1 554. 
Undue Influence. Ses Contract ACT, s. 15. 
— ---— Parda nashin toman. i 

‘Where an unfair contract was entered into by a 
widow without competent advice and “under pressnro 





of certain illegal guardianship’ proceedings, instituted , 


against her by the other party on the ground that she 
was a minor while she was really sui juris: | 

Held, that the'contract was induced by undue 

. inflpence and was not binding on her. BHAGAN v. 

GURANDITTA MAL, 77 P. W. R. 1910 * 1005 

U. P. General Clauses Act, a eae 


“GENERAL INDEX, | 
_U. P. Land Revenue Act (IH of 1901), 
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ss. LIT, 112, 117, 125—Partition—Odjec. 

tion that certain land was held by virine of private 

partition—Proprietary title—Appeal to District Judge 

—Jurisdiction—Duty of Court making partition, 

In a partition proceeding before a Revenne Court 
objection waa raised thata certain land was held - 


4 


', by tho objector by virtue of a provions private par. 


‘tition and that .the same might be allotted to “him: 
Held, that there was no question of proprietary title 
raised between the parties, and that no appeal could 
lio to the District Judge. < 

Tulsi Rai v. Gate Ram Rai, A. W. N. (1904) 225 
followed. ; ` aes 

Muhammad Jan v, Sadanand Pande, 28 A. 304, 
A. W. N. (1908) 30; 8 A. L. J. 48, distinguished, 

‘In making a partition it is the duty of a` Revenue 
Court, as far as possible, to allot lands held in seyor. 
alty to the persons holding them: any deficienoy 
should be made out of the common lend Muga. 
MAD NASAR-ULLAN KHAN Vv, MUHAMMAD ISHAO Kuan. 7 
A. L: J. 553 
— ss. 112, 117, 125 


833 
cr S. 233 (K)—Act XYY 
of 1873, s. 241—~Partition proceèdings completed-— 
Maintainability of Civil suit to 'disturb decision in 
those proceedinga—Jurisdiction of Civil Court. 
After the completion of partition proceedings in 
a Revenue Court the parties to the proceeding 
cannot bring a separat snit in a Civil Court fo 
disturb the partition and for allotment of shares 
Avhich the Revenue Court had refuéed to give. 
Muhammad Sadiq v. Laute Ram, 23 A. 291.4 
W. N. (1901) 86 (F. B.) followed. . a 








we 


« proceedings, 
Court. -i 
After the complotion of & partition in tho Revenue 

Court, the jurisdiction of the Civil Court is ousted 
by section 283 (k) of Act ITI 011901. NATHIA v, 
KEWAL Rax 697 


Unprofessional conduct. 
PRACTITIONERS ACT; PLBADRR- 


Usage— Local custom—Oustomary law—Nature ‘of 
1 usage—Proof of usage-—Nature of ‘proof required— 
_ Bengal Tenancy Act (VIII of 1885); 8. 23- Occupancy 

raiyat—Use of land of holding—Impaisiny value or 
wrjil—-Bandh—Digging  tank—Making 


Bee LEGAL 


- bricks, 

-A usage or local custom or customary right is‘not 
tho same thing as onstomary law. 

A nenge or local custom, under which occupancy 
rights are transferable, need not be of ancient origin; 
it may have been established within recent times and 
within a limited number of years; it may even be in 
course of growth, and require evidence in each. case to 
support it; butit must be proved by satisfactory and ` 
conclusive evidence; it mnst have been acted upon in. 
practice so long and invariably as to show that by 
common consent it haz hpen accepted as a governing . 
rule and it must be so well-knowm and acquiesced ih 
as tp be considered an ingredient imported into all 
contracts entered into by porsons affected by it. 

_ Juggo Mohun Ghose v. Manick Ohund, 7 M. I nA. 263; © 
4 W.R. 8 (P. 0.), Doorga: Pershad Sini v, Doorga 
Kooeree, 20 W. R. 164, Perumal Sethurayar v, Muthu 


4 . 


1130 + 4 


Usage —concld. 


INDIAN OASES. 


| °° 
~ [1910 
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Ramalinga Sethwrayar, 3 M. H. O. R. 75 and Edward tion for the sale is not paid does not render the 


Dalgliesh v. Sheikh Gazafar Hossein, 3 C. W. N. 23, 
referred to. i 

In order to establish the existenco of such a custom, 
the person alleging it must prove that holdings in 
the locality have been generally sold for a sories of 


years with the knowledge of the landlord and with- | 


cithis consent. But while such usage is in process 


of establishment, it is open to the landlord to retard . 


its growth by refusing to acknowledge the validity of 


transfers. = 
A mere finding that there hare been many sales in 


the locality, is not; of, itself, sufficient to -prove the - 


existence of the custom. And where a custom has 
been proved that payment of a nazar to the landlord 
ig necessary to validate a transfer, this implies that 
‘the consent ‘of the landlord to the transfer is 
neci | Atthe samo timo it ig not open to- a 
‘Ianclord to allow transfers to be made without objec- 
tion and then to come forward and domand nazar 
for registering the name of the transferee; that is, 
where the custom of transferability has been proved 
otherwise to exist, the refusal of the landlord to effect 
a mutation of names until the tenant pays a salami 
‘vould not be sufficient to ‘prove that the neage did 
xist. as 
Where an oconpancy raiyat constructed a bandh 
with the, permission of the executive authorities, 
whioh protected the land from the influx of salt water, 
and had dug a tank on one bigha ont of 68 bighas of 
the holding, and in a few cottahs he had dug out 
olay and madebricks for building a set of masonry 
steps to the tank: ° eRe g 
Held, that the occupancy ratyat had not improporly 
used the land under section 23 of the Bengal 
- ~ Tenanoy Act. 
ear Mohan Misser v. Surendra Narayan Singh, 3 
C, 718 (P. C.) 2 M. L. T. 899; 11 0. W. N. 704; 6C. 
L.J. 19; 9 Bom. L.B. 750; 17 M. L. J. 861 (P. C.), 
referred to. Sarı Peasan v. MANMATILA Nate 291 


Valuation of sult—Suit embracing ee E 4 


ore subjects oe 
Z : Suits to sof aside adop- 
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“clause, effect of 
——Effective title-—Liabilitv 








i . Sale of equity of redemption- 
Prior sale—Mutation of names—Notico—Acqulercence 
—Punjab Courts Act (XVI of 1884), 3. 70 (a)— 
Material irregularity—Revision. 
Finding a fact prima facie against the rocord 18 a 

material irregularity within the meaning of section 

7O (a) of Act XVIII of 1884.. ; 

A subsequent vendee acquires no title purchasing by 

a property fromthe vendor who has already parted 

with all the interests therein. IMAM DIN tv. SHAA 

Din, 40: P. W. R. 1910 642 

me ge Conveyance ewecuted 
bona fiide—No consideration paid—BSale not void— 
Fendor can sue for and recover the purchase maney 
but cannot recover the property. : 

Whero in a bona fide sale transaction the conveyance 
is properly executed, the méro fact that the consid&ra. 

















~ 


` 


document absolutely void. The véndor might recover 
from the purchaser.the purchase money, which was 
agreed to be paid, but cannot ignore the transaction 
and claim baok the property. Nasin-UD-DIN KHAN v. 
HIKMATULLAH Kaan : 117 
OO — am aan Rights inter se — Vendor 
agreeing to pay back the purchase money if there be 
any prior hypothecation .or vendes be dispossessed ~- 
Prior usufructtuary mortgage does not come within the 
agreement—Vendor not liable — Sale--Agroement—. 
* Construction, i tas oS oe oe 
_ The vendors to a sale entered into an ugreement 
with-the vendee that if by reason of a prior hy- 
potheecation or by reason of any kind of interference 
‘on the part of the vendors, any portion of the property 
sold went out of the possession of the vendee, the 
vendors would return the purchase money in whole 
or in part with interest. Prior to the sale, however, 
the vendors had executed a registered usufroctuary 
mortgage by virtue of which the-property passed ont 
-ol ‘the hands of the vendee Held, that the’ usnfruo- 
tonry mortgage did not fall within the purview of 
_the agreement. The vendors were not liable to tho 
vendee in damages especially when a portion of the 
purchase money was still in the pocket of the vendee. | 
The vendee must be presumed’ to have had notice 
of the registered mortgage. os j 
All that the vendors undertook to do was tò put _ 
the vendeo in such possession as they had, namely, | 
proprietary ‘possession. This was. subject to the 
possession of any prior mortgagee who was already 
in possession. MuUMTAZ-UN-Niga-v. BHAGIRATA IIg- 


WaJjlb«ul-arz. See PREEMPTION. 
am um Oustom—Contract 872 
; 787 


—— Evidence of custom 
Walver-— Olnim for rent coupled with prayer for 
ejectment—Whether operates as waiver of rie to 


. eject 7 
of forfeiture 766 


— Dem ee payable by inatalinent—Amounts paid 
under apecified instalments—-Amounts taken out by 
decree-holder—Effect of same—-Omtssion to sue—<Ac- 
ceptance of overdue instalmenta—Oiml Procedure Code 
(Act V of 1908), s. 100—Second Appeal—Question of - 
lato-— Waiver, mized question of law gna fact—Allore- 
able to be raised in second appeal—Pleadings. 

A decree payable by instalments provided that if 
default was made in the payment of any instalment, 
the deoree-holder would be entitled to realise the whole 
sum with interest. On the occasion of every deposit 
made by the judgment-debtora it was expressly 


- 


te 1 
aaa 





1 


- stated that the deposit was made on ácoonnt of 


a specified instalment, andthe sum was taken out by 
the decree-holder: 

Held, that it is not open to the decree-holder subse- 
quently to turn round and contend that the payments 
were made only on ac¢ount and in part satisfaction 
of the decree. — i : 

Kashiram v. Pannu, 27 B. 1, followed. 

Although mere omission to sue may not constitute 
waiver, the acceptance of an overdue instalmont by 
n creditor may constitute a waiver of his right to re- - 
cover the entire debt due on account of the default 
but the fact that he has done so may not prejudice 
his right to declare the whole debt to be due on m 


~ 
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a Wålver—concld. a 


- `” ‘subsequent occurrence of g similar default i in itis. pay- 
7 ment of interest. 

Hurr Pes shad v. Nasib Singh, 210. 542, and Jadub 
Ohandra v. Bhairab Chandra, 81 O. 297, Girindra 
mo Mohun Roy Chowdiury v. Bocka Dat, 1 Ind. Cas. 49; 9 

l C. L. J. 226; 36 0. 894 13 O. W. N 1004, fdllowed. 

Eyen ina second appeal “the Court is entitled to 
hold that thers had been te waiver, for it-ig a mixed 
question of law and fact shat is involved. KASIN. 


KHAN v. ABDUL WAHAB BIKDAB , ‘138 
Wakf. See MUNAMMADAN Law. ` ; 
*"Warrantee— Representation 933 


Water—Surface water, right to appropriate Water - 


course previously supplied—Obetruction—Right . to 

natural flow. 

A ‘landowner has a right to appropriate surface 
water which flows over his Jand in no definite channel 
although the water is thereby prevented from 
reaching a water course which it previously supplied. 

Broadbent v, Ramabotham, L J. 25 Bs. 1195, fol- 

to oe > “lowed. INDERJIT PERTAP v. KBI>ENA DoYAL, 14 0. W. 
N. 825 277 


Water-cess, liability for—Irrigation of lands 
with water from Government source-»Miature of Gov- 


`- - ernment water with other water before passing to land, 


irrigated— Liability for waler-cesa not affected—Mad- 

ras Act VII of 1865—Condition of liability-—Irrigation 

pandhan Dasabau of Qollector—J urisdiction of 

Civil Courts. 

Madras Act VII of 1865 is ‘not based upon any 
theory of the ownership.of p tank or watercourse 
being the foundation of a right to use the, water free 
of charge. 

- A person is liable to pay water-cesa to Government 
if his lands have been irrigated’ by water from a Gov- 
ernment source. 

. The liability arises irrespective of the will of the 


owner of the land to use the water or, not. It is | 
not necessary that the person making use ofthe water ' 


should havo an option to refuse it, 
- Venkatappayya v. Oollector of Kistna, 12 M 407 and 
Krishnaya v. Secretary of State for India, 19 M, “Dh, 
explained. 

The-only condition- of the liability is that in whe 


opinion of the Collector the irrigation was beneficial- 


to, and sufficient for, the requirements of the orep. 
This questio i is not for the Civil Courts to decide, 
` but is iù the discretion of the Collector, sub- 
“ject to the control of -the Board’ of Revenue and 
Government. 

“The” liability for E does nob cense on 
its being shown that before passing to the land the 


water from Government source was mixed with water K 


belonging to the owner of the land. 
‘Irrigation’ explained. ` pă 
Secretary of State for India v, Perumall Pillai, 24M. 
279 and Maria Busai Mudaliar v. Secretary of State 
for India, 14 M. L. J. 350, distinguished. BSECRETARY 
oF STATE v. NAUTHESWARAR, TM. L. T. 407 ° 199 
W ater-rate—Inam village —~-Inamdar entitled 
to one-fifthtank Eatension of cultivation within his 
Hea right to charge satra toater-rate—dct FII of 
1865, 8..1 


Where the snamddr is entitled by an agreement to’ 


o@e-fifth of the water of a tank, he is ‘natHable tó 
-pay water-coss if he extends his ‘cultivation 8o aa not 
to ntilise more than his share of the water. «- 


'a 


Water- rate—concld. ex i 


Guarese Wbeineciie inamdar will be entitled to 
olaim-one-fifth where Government im proves the tank 
and its capacity? APPASAMI U. SECRETARY OF STATE 


vor INDIA, (19L0 M. W.N. 107;7 M L. T. 349 265 
. Widow. See Cusrou; HINDU Law; MAINTENANCE; 


MUHAMMADAN Law. 

, barren Right to definite share in pre- 
sence of sons by another wife- Mughals of Rawal- - 
indi Tahal : Mamtenance 929 
sadha inter vivos — Construction of ia t 











left by doceased —Executor ia made party, to 

anit--Effect of deoree es 27 

made in Bombay—Comprising property worth 

_ less than Rs. 1,000—Administrator-General’s cer- - 
tificate—-Sufficient without probate—Right “as 





ne Jompetency of minor to make Will—Succes- 


- gion Act {X of 1865),  43—Hindu Wills Act (KAI 


of 1870), 8. 2—Majority Act (IK of 1875), s. 3— 
Guardians and Warda Act (VIII of 1890), s. 53, i 
Where 8 guardian has .been validly appointed or 
declared under the Guardians and Wards Act, the- 
minority of the wards dops not cease till he attains 
the age of 21 y if is immaterial whether 
~ : naka CEAHOH 











Joram ¥arvai v. Mahadsb Sahoy, 13 14 PA .N. 643; 
86 0. 763$ under name Jaraomull v. uañadeb, 1 Ind. 
Cas. 724), followed. 
erefore, where & guardian was app inted but 
and no. fresh guardian was appointed, the 
not make a valid Will before he attuins `ihe 
f 21 years. Dira KosR v. LAKSHMI NARAIN 
-Construction—-Malik, meaning of—Directior - 
. Jar. establishment of pious institution for commemora- 
tion of testator’s name—Uncertainty—Reveraionor not 
get - property-.Void provision — Improvements— 
ght to claim value, when arises—Improvements by 
life-tenant of purchaser from him. | 
2 importance should be .attnached to isolated 
exptassions ina Will, but the Court must look to 
all ifs clauses and give effect to them ignoring none 
og redundant or contradictory: - 

Shib- Lakshan v. Tarangini, 8 0, L J. 20, followel” 

AltlLough œ donee might be declared as the 
malik, by which term ordinarily n heritable and 
alienabie estate ia -oreated, the effect of the 
word mèy be~modified by the context, and the 
full proprietary rights imported by the word may be 
materially 'restricted by the other provisions of the 
Will. 

Bhib Lakishan v. Tarangini, 8 -O, L. J. 20; Punchoo- 
monsy V. Troylusko Mohiney, 10 O. 8423; Surajmani v. 
Rabinath, 30 A. 84,5 A. L. J. 67; 18 M, L J.-7; 12 C, 
W. N. 331 (P. Ọ ); 10 Bom. L. R. 69; 7 0. L. J. 131; 3 
M L.T 14L and’ Amarendra v. Shuradhani, 5 Ind. 
Oas. 78; 13 0. W. N. 459, followed. 

. Therefore, where it is stated`in fhe prenmble 
of a Will,that the testator’s widow should own and - 
possess like himself lis ancestral properties, but. 
in the body it is provided that she shonld be 
tote -to .sell the properties for the. parformanz3 


of pious acts: Held, that the testato; had no in- 


tontion to create an absolute interest ia fron: of 
his widow, 
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` A Will provided for the establishment of a 
pians institution of a permanont character for com- 
‘memoration of the testator’s name: hold void for 


- 


-mneertainty. 


- Bla v. Duncan, (1902) A. 0O. 87, 71 L. J. P.C. 
22: 50 W. R. 369; 86 L. T. 158, referred to. 

No effect can be given to a clause ino Will which 
provdies that the reversionary` heirs of the testator 
should not obtain hia property. JH 

Tagore'v. Tagore, L R. I. A. Bap. Vol. 47 atp. 79, 


e referred to. 


~ 


4 


_ “aside tho alienation. 


As a general rule, in order to entitle on oc- 
cupant of land to compensation for improvements, 
threo things must concur; first, he musb have 

' held possession nnder colour of title, secondly, his 
possession must have been advorse to the title of the 
true owner; that is, if must not: havo been 
posgossion by mere pormission ‘of another whoso 
title “he recognises; and, thirdly, -he must have 
acted in good faith, that 18, under the honest belief 
that he has secured good title to the ‘property in 
question and is the rightful owner thereof; and 
for this belief there mast be some reasonuablo ground 
such as would leada man of ordinary prudence to 
entertain it. i ; - 
"Aga general rule, impravaafe, made on property 
by a life-tenant,“thereof attach to the estate and 

to the peversionor or remainder min; at tho 
expiration of/ the life-eatate, without ony liability 

-on his ga Aha make componsation therefor; and 
the. same is trae of improvements 1 lo by a 


” purchagey from one who holds n limited interest, 


forit is presumed that such purchaser knows the 
mblo which be acquires. 4 i 
The defendants purchased certain property {rom 
the widow of a Hindn testator and offected ccitain 
impro omonts on it. Tho reversionors sued to 5. Bei 
There wasa substantial quesfion 
-in controversy as to the true effect of the Will w ich 


_ was of an ambiguous charactor. 


Held, that the pliintiffs would not be liabldé foy tho 
coats of any improvement effected during the Jife- 


timo of the widow, but the defendants aro entitle! to. 


360 
tho 
NDBA 


claim the valuo of Improvements effectod by 
sbasequent to the death of the widow and ap 
date of the judgment. KANDARPA NATH v, Joc 
a Oral Will —Proof—Bui den of proof. 

In ‘the case of an oral Will, the onua ligi very 
heavily on the porson actting up the Will 3 provo 
not only the factum of Will, but the very words used 
by the testator. -SECREAARY or State o-Suagan 210 

| Life-tenant under Will-— Whether can mort. 
gage the interest of devisee. - | . 
A person, who is not tho executor or- guardian or 
the devisee, cannot mortgage the latter’s interest only 
because he himself isa life-tontt of property under 
the Will. AvIRANTHA NETTY Vv. ÁBAN p e 








- (1910). A, W. N. 261; 8 H. L. T. 93 


Oonstruction——Same words in diferent parts 
`of Will—Intention KA anak a. of words, 
urtes duty-to find—UVoais. 
whe game Le in different Parts of n Will should 
‘be given the same meaning, unless thero 18 somo clear 
indication that the testator mtonded to use the words 
a socond time ina restricted sense. 
~ Rdyven v. dreher, (1003), A. C. 879 at p. 384, 
72L. J. P C $5;89L. T 4,19 T.LR 56), followed. 
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- by Land his brothers in favour of the defendants. 


141. 


_ provement of the property, thero must be an enquiry 


_ plaintiff paying the costs of the suit on or boforé a 
st + z 
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__ Although tho cardiail rule in the constriction of 


Wills is to giro offect to the intention of the -testator, 
the duty of the Court is to discover/.ot what the 
testator meant, bat what is the meaning of his words, 
Abbott v. Middleton, 7 H. L. O 63 at p lék Ll -Eng.. 
Rep, 28; 21 Beav. 14; 28 L. J: Oh. 110; 5 Jor. (N. 8.) 
717, and &calo v. Riwhns, (1832) A. O. 842 at p. 344; 
61 L. J. Ch. 431 ; 66 L. T. 543; referrad to. f 
- Those who claim under a Will are-bonnd by the 
expressed intention of the testator. ae 
” Where difficulty has been created and litigation / 
has been in a manner rendered necessary by the act 
of the testator, for. instance, by reason of the 
ambiguity-or inconsistency tin the provisions ‘df his 
Will, it is.propor to direct that the coats of all.parties 
should come out of the estate. ,. U ate as 
_ Charter v. Charter, L. 8.7 H. L. 404 and Srinibash 
v. Monmohini, 3 C. L. J. 224, referred to. AGHoRE 
Natu v. Kanini Desi, 11 0, L. J. 48) 554, 
Jonstruction, ; f 
Where a given subject is devisod and there'`are 
found two species of property, the one precisély 


corresponding to the doacription in the devise ‘and * 


the other not cumpletely answering thereto, the latter 
will be excluded. TULSHA v. Matucrapurr 794 


———~r~Ewecutor, conveyance by—Recital and operative 
part, inconsiatency between—Vendor and purchaser — 
ill-eatate clause, effect of —Partition—Improvements, 
A Hindu testator devised some immovable pro- 

percy to his danghter K absolutely subject to certain 
maintenance charges. 


and two unmarried daughtors, the plaintiff and an- 
other: A conveyances of the property was executed 


The document stated that H and his brothers were 
entitled to the property, and that they conveyed all 
“the, estate, right, title, interest,claim and demand 
whatsoever of the vendors”. The plaintiff sued for 
déclaration of her title to a half share of the property 
and partition: - rt eae 

. Held, that after K’s death the property devolved on 
her two unmarried daughters, plaintiff and another 
‘and as H did not convey a8 execator, the ‘plaintiff 
was entitled to a decree. a. 

- Held, also, that as the plaintiff's other sistór sued 
the defendants and as the suit was compromised 
and the defendants got the sharo’ of plaintiffs 
sister, and as the defendants spent moneys-on im- 


ng to the amount spent by the defendants and the 
present value of the property. Pura BUNDARI DARI 
v. Bigas Nopant, 37 C. 362 ` 893 


Withdrawal of sult—oOrder conditions — 
: Hopiry of teme—Second suit—Suit on behalf of plain- 
tff and other villagers. i 
Where leavo ‘to vatin œ suit with hboFty to 
bring œ fresh suit was made conditional. on the 


certain date: 


Held, that a second suit bronght without payment - 


of the same was rightly dismissed oa 

Abdul Aziz v. Ebrahim Molla,' 81 C. 965; Perig 
Muthirian vt Kdvepanna Muthwian, 20 AL 870, dis- 
tinguished. Roserr Fiscner v. NAGAPPA Munpaty,. 
7 M. LP, 226; 98 A. 259 “238 


The execntora H and others * 
. took ont probate K died intestate leaving her snr- 
-Viving five sons, H and four others, a married danghter 


f 
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WitneSs. See EVIDENCE. : 
Incriminating questions— Objection over- 
ruled by Court—Witness compelled to answer 
Answer nit to be proved against hun 7 


ma 








Words a..d Phrases. 
Acted illegally or with MALET 


P, Irregularity 

Admitted in evidence 903 
Agriculturist i 855 

_ Amia 399 
Annual value 725 


-Any other ‘Benefit’? to arise out 
of land 504 
Any other reasonable cause 313 
- Case 831, 977 
Child 960 
Court 80 I 
Day 886 . 
Decide the sult forthwith 851 


 Dectsion on the merits 85 1 
| Duly authorised in that penal zg 


--Ejected 937. 
“ Hissadar Deh 17 
Holding | 410 
‘Knowledge of decree - 901 


Lands to be broughtintocultiva-~ 
362 


tion 
Lawful 34] 
Malik 141 
Nauchi 210: 
Not Instructed  BSl 
Other products 74 


Out of any fee pald or payable to 
him 736 
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G. 637; Choun v. Jaksi Nukayya, 


1133 


Workman’s Breach of Contract 
Act (XINI of 1859)—or: performed through 
the agency of othcis-—Jurrsdiction of Bagistiate. 

In order to give jurisdiction ton Magistrate; thero 
nro only two conditions required by tho Act (XIII of 
1859) namely, an advance of moucy and wilful failure’ 
to perforin the work. Jf these conditions aro fulfilled, . 
tho Magistrate is bound oithor to order tho re-payment 
of the udvance or so much of it ag romains duo or to 
order the work to bo performed. 

Tho fact that the work has been coniploted by the 
complainant through the agency of the others does not 
doprıv o the Court of its jurisdiction. 

The only effect of the work having been performed 
by the agenoy of othors is to leave open only the ono 
alternative of recovering the advance orgo much as 
ig still due, because the work cannot be ordered fo bo 
done over again and the law willnot compel the per- 
formance of tho impossible. 

In the matter of Anoosuri Sunyasi, 28 M. 387; 2 Cr, 
L.J. 149 (F. B), dissented os I[ABIBULLAN V. 
SUMAR, 38 L R. 223 879 


m i SS, A and 7—Crminal 
Procedure Code (det V of 1898)—Jurisdiction, 


Proceedings under Act ALI of 1859 can be institut. 
ed either in the Court of iho Magistrate within the 
limits of w hoso loen] jurisdiction the defendant resides 
or in R Court within whose local limits tho refusal to 
perform the contract has taken place and not where 
the contract has been actually made and money 
receired. 

Mana Lul v Nahia, 17 P. R. 1806 Cr. aud Gregory 
v. Fadakasi, 10 M, 21, followed and approved. 

Tal Mohan Ohowbey v. Hari Charan Daa Bairagi; 25 
24 M. 660, Inre 
Anusoory Sanyasi, 28 M. 37; 3 Cr. L J. 149 (F. B.); 
In re Ram Sarup Bhakat, 4 OWN, 268, distinguished. 
GANESHA Sixcuc, Kaes Dix, 12 P. K. Cr. 1910, 13 
P. W. R. Cr. 1910 6 


Wrongful attachment—Prope ty stolen 
during attachment—Liabuluty of the decree-holdsr— 
Cause of action—-Da mages. 


Certam crops were wrongfully attached at the 
instance of adeeree-holdor. During the subsistence 
of the attachment, the crops were stolen: Held, that 
the deerev-holder, who had obtained tho wrongful 
attachment, was responsible for ‘the value of the 


Person” 119 pore Held, fur na owes ee causo of action 
t t 
Proprietor E 
Reduced to writing — JO attachment andit was notimpnirod by any subse- 
~Shall presume 609, 703 wW F for which tho plaintif was not 
` Sharlk 115 Coma ua v. te Das Khemji, 3B. 74, followed. 
: Kishori Mohan Ray v. Harsukh Das, 17 C. 436; 
aac me 171. A. 17, referred to. BIsHAMBHAR Das v. Govan 
riting 
~ + 
R a 2 
. $ 
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